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PKEFACE 

TO    THE    EIGHTH    EDITION. 


The  first  three  editions,  with  the  notes,  were  entirely  the 
work  of  the  author.  Mr.  E.  L.  Pierce,  author  of  a  Trea- 
tise on  the  Law  of  Railroads,  added  notes  to  the  fourth 
edition.  Judge  J.  Bryant  Walker,  son  of  the  author, 
made  additional  notes  for  the  sixth  edition ;  and  I  added 
more  to  the  seventh.  The  text  remains  as  it  was  left  by 
the  author. 

The  notes  added  by  Mr.  Pierce,  Judge  J.  B.  Walker,  and 
myself,  were  enclosed  in  brackets  of  different  forms,  which 
distinguished  the  work  of  each.  As  those  designating 
marks  are  omitted  in  this  edition,  I  have  felt  at  liberty  to 
omit  some  of  the  older  notes,  supplying  their  place  by  new 
matter.  Only  American  decisions  were  cited  by  the  former 
editors.  Although  the  work  is  entitled  "  Introduction  to 
American  Law,"  I  have  preferred  to  use  also  English 
decisions. 

M.  F.  FORCE. 

Cincinnati,  Sqdember^  1882. 
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PKEFACE 

TO   THE   FIRST   EDITION. 


AcooRDiNG  to  the  custom  of  the  times,  a  preface  usually  takes  the 
form  of  an  apology  for  adding  to  the  multitude  of  hooks.;  and  I  shall 
80  far  comply  with  this  custom  as  to  explain  my  reason  for  making  this 
puhlication. 

While  pursuing  my  legal  studies,  I  found  myself  much  in  the  condition 
of  a  mariner  without  chart  or  compass.  I  experienced  at  every  step  the 
want  of  a  first  hook  upon  the  law  of  this  country.  I  felt  that  much  time 
would  have  heen  saved  if  I  could  have  commenced  my  course  with  a  syste- 
matic outline  of  American  instead  of  English  law ;  for,  as  the  two  systems 
differ  in  nearly  as  many  points  as  they  correspond,  and  as  I  had  no  means 
of  distinguishing  between  the  applicable  and  the  inapplicable,  I  necessarily 
acquired  many  false  impressions,  the  more  difficult  to  be  subsequently  cor- 
rected because  they  were  first  impressions.  In  a  word,  I  came  to  the  con- 
clusion that  fewer  facilities  have  been  provided  for  studying  the  elementary 
principles  of  American  jurisprudence,  than  for  perhaps  any  other  branch  of 
useful  knowledge. 

And  these  results  of  my  experience  as  a  student  have  acquired  addi- 
tional confirmation  from  my  experience  as  a  teacher.  In  the  year  1883, 1 
became  connected  with  the  Cincinnati  Law  School,  at  first  a  private  insti- 
tution, but  afterwards  a  department  of  the  Cincinnati  College ;  and  here  I 
was  hourly  called  upon  to  remove  the  doubts  and  difficulties  which  I  had 
myself  encountered.  In  order  to  do  this  in  the  most  convenient  and  effectual 
manner,  and  without  a  thought  of  publication,  I  commenced  the  preparation 
of  the  following  Lectures,  which  I  read  to  the  students,  as  an  introduction 
or  accompaniment  to  the  usual  course  of  legal  study.  Such  being  my 
object,  I  endeavored  to  be  clear  and  simple,  rather  than  to  seem  profound 
or  erudite ;  and  instead  of  attempting  to  give  ^  complete  exposition  of  any 
single  branch  of  law,  I  sought  to  bring  together  all  the  various  branches, 
and  present  them  to  view  under  a  comprehensive  but  systematic  outline, 
which  would  exhibit  their  general  bearings  and  relations  only,  and  not 
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their  particular  details ;  but,  at  the  same  time,  in  connection  with  each 
sucoessive  topic,  I  mentioned  the  books  containing  more  detailed  informa- 
tion. 

Such,  briefly,  were  the  views  with  which  these  Lectures  were  prepared ; 
and  I  now  publish  them  under  a  belief  that  they  will  be  useful  to  two 
classes  of  persons ;  namely,  first,  those  who  are  beginning  a  course  of  pro- 
fessional study,  and  require  something  in  the  nature  of  a  guide-book ;  and, 
secondly,  those  who  desire  to  obtain  some  general  notions  of  the  law,  as  an 
important  part  of  practical  education,  but  do  not  intend  to  pursue  it  as  a  pro- 
fession. Whether  this  belief  be  well  founded  or  not,  experiment  only  can 
determine.  If  not,  as  my  aim  has  been  utility  only,  and  not  fame,  so  my 
failure  will  only  occasion  regret,  and  not  mortification.  I  have,  however^ 
been  induced  to  hope  for  a  happier  result,  from  the  favorable  opinion  almost 
unanimously  expressed  by  the  students  to  whom  these  Lectures  were  read, 
and  who  may  be  presumed  to  be  the  best  judges  of  what  will  satisfy  their 
own  wants ;  and  also  fix>m  the  approbation  expressed  by  several  distinguished 
professional  gentlemen,  to  whom  I  submitted  the  manuscript,  and  in  whose 
judgment  and  candor  I  have  the  utmost  confidence.  I  mention  these  facts 
to  show  that  I  have  not  acted  rashly  or  unadvisedly  ;  but  not  to  make  others 
responsible  for  my  errors.  If  I  have  been  guilty  of  adding  one  more  to  the 
catalogue  of  useless  books,  as  mine  has  been  the  presumption,  let  the  cen- 
sure rest  on  me  alone  ;  and  I  will  no  further  deprecate  criticism,  or  implore 
mercy,  than  by  asking  those  who  may  pass  judgment  upon  my  efforts  to  keep 
my  purpose  distinctly  in  view.  Let  it  be  remembered  that  I  have  written 
for  beginners  only,  and  not  for  adepts  ;  that  I  have  made  no  pretensions  to 
deep  professional  lore ;  that  this  book  does  not  propose  to  supersede  other 
elementary  books,  but  only  to  prepare  the  way  for  them ;  and  that  I  seek 
no  other  praise  than  that  of  usefulness. 

If  an  author  may  be  allowed  to  express  an  opinion  in  his  own  case,  I 
would  say  that  the  chief  merits  of  this  book  will  be  found  to  consist  in  per- 
spicuity and  condensation.  As  to  originality,  unless  it  be  in  the  arrangement 
and  modes  of  illustration,  it  does  not  belong  to  such  an  undertaking ;  but  it 
is  proper  to  say,  that  I  have  quoted  very  sparingly  the  language  of  other 
writers,  and  never  without  giving  credit.  I  have,  moreover,  scrupulously 
avoided  giving  long  abstracts  of  cases,  though  this  is  a  very  convenient 
method  of  making  or  amplifying  law-books.  In  a  word,  I  have  crowded  as 
many  general  principles  as  I  could  into  the  smallest  compass  compatible  with 
clearness ;  and,  to  this  end,  I  have  sought  to  use  just  such  words  and  so  many 
words  as  would  express  my  meaning,  and  no  more.  Believing  that  the  lan- 
guage of  a  law-book  should  be  seen  through  rather  than  looked  at,  I  have 
made  no  attempt  at  what  is  called  fine  writing,  but  have  used  as  much  plain- 
ness and  familiarity  of  speech  as  the  exceedingly  technical  character  of  the 
subject  would  permit.  Indeed,  what  other  fault  soever  may  be  found,  pro- 
fessional pedantry  will  not  be  imputed  to  me. 
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But  I  have  entitled  this  book  an  Introduction  to  American  Law,  and  I 
may  be  called  apon  to  vindicate  the  propriety  of  thb  title.  I  confess,  then, 
that  in  some  minor  respects  it  may  not  be  equally  adapted  to  all  parts  of  the 
Union ;  but  my  excuse  is,  that  without  being  ten  times  as  large  as  it  is,  it 
could  not  have  been  made  so.  If  I  had  possessed  the  knowledge,  I  could 
not,  within  any  reasonable  compass,  have  referred  to  the  local  law  of  twenty- 
six  different  States  ;  and  yet  local  references  were  occasionally  necessary,  in 
order  to  exhibit  an  entire  system.  I  was  compeUed,  therefore,  in  such  cases, 
to  make  choice  of  some  particular  State ;  and  I  naturally  selected  that  State 
in  which  the  Lectures  were  read.  But  these  local  references,  in  an  outline 
so  general  as  this,  are  not  so  frequent  as  to  detract  materially  from  the 
general  adaptation  of  the  book  to  students  in  other  States ;  and,  in  case  of 
diversity,  the  necessary  corrections  can  be  easily  made.  At  all  events,  the 
diversity  is  less  between  the  different  States  than  between  any  one  State 
and  £ngland  ;  and  therefore  something  is  certainly  gained  even  on  the  score 
of  general  adaptation. 

And  here  let  me  anticipate  an  objection  of  another  sort.  It  may  be  said, 
that,  in  attempting  to  teach  what  the  law  is,  I  have  dwelt  too  much  upon 
what  I  think  it  should  be  ;  or,  in  other  words,  that  in  a  work  professedly 
didactic,  I  have  speculated  too  much  upon  projects  of  reform.  To  this  ob- 
jection I  have  two  answers.  In  the  first  place,  I  have  never  undertaken  to 
show  what  the  law  ought  to  be,  without  first  stating  what  it  is.  While,  there- 
fore, the  primary  end  of  instruction  is  obtained,  the  mind  of  the  student  is 
at  the  same  time  excited  to  compare,  examine,  and  discuss  the  principles  in 
question  ;  and  thus  impress  them  the  more  deeply  upon  his  memory.  And, 
in  the  second  place,  if  the  suggestions  I  have  ventured  to  make  be  sound, 
they  cannot  be  made  too  early,  because  bad  laws  are  the  very  worst  of  bad 
things  ;  and  if  these  suggestions  be  not  sound,  they  can  do  no  harm,  because 
the  antidote  accompanies  the  bane ;  nay,  the  provision  complained  of  will 
inspire  increased  confidence  in  the  mind  of  the  student  from  having  been 
unsuccessfully  assailed.  But  I  cannot  help  believing  that  many  of  the  pro- 
posed alterations  would  be  decided  improvements  ;  and,  in  that  belief,  I  have 
been  anxious  to  present  them  to  minds  unhackneyed  by  custom,  and  there- 
fore the  more  fitted  to  examine  them  without  prejudice.  I  confess  myself 
sanguine  on  the  subject  of  legal  reform ;  but  I  trust  that  I  have  nowhere 
pressed  such  considerations  in  an  improper  spirit. 

Such,  then,  are  the  prefatory  explanations  which  I  have  deemed  it  proper 
to  make.  That  a  book  like  that  which  I  have  endeavored  to  furnish  is  very 
much  wanted,  all  will  agree.  How  far  my  execution  has  corresponded  with 
my  design,  it  is  for  my  readers  to  decide.  I  cannot  but  wonder,  as  well  as 
regret,  that  the  task  has  not  long  since  been  performed  by  abler  hands,  for  it 
is  well  worthy  of  the  very  ablest  Why  has  not  some  distinguished  lawyer, 
after  retiring  from  the  more  active  labors  of  his  profession,  added  one  more 
laurel  to  his  brilliant  wreath,  by  embodying,  in  an  enduring  form,  for  the 
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instruction  of  those  who  are  to  come  after  him,  the  matured  results  of  wisdom 
and  experience  ?  A  complete  exposition  of  American  Law,  by  such  a  man, 
whose  very  name  would  command  respect  and  confidence,  would  be  a  glorious 
liquidation  of  that  debt  which  every  great  lawyer  is  said  to  owe  to  his  pro- 
fession ;  but  such  a  benefactor  has  not  appeared.  The  American  Blackstone 
is  yet  to  be  desired :  otherwise,  the  author  of  the  following  pages,  without 
the  age,  learning,  or  experience  which  qualify  him  to  speak  with  authority, 
and  wholly  unknown  to  fame,  would  have  had  no  apology  for  attempting  to 
instruct  even  beginners  in  the  noble  sdence  which  so  many  illustrious  men 
at  this  moment  adorn. 

CiNCiNKATi,  Feb.  25, 1887. 


PREFACE 

TO   THE    SECOND   EDITION. 


My  original  purpose  in  publishing  this  book  is  fully 
explained  in  the  former  preface.  In  the  present  edition,  I 
have  made  such  alterations  and  additions  as  experience 
taught  me  to  believe  would  increase  the  usefulness  of  the 
work.  Upon  some  of  the  more  important  topics  I  have 
given,  in  the  Notes,  an  abstract  of  the  leading  cases.  Upon 
others,  I  have  enlarged  the  text.  In  the  department  of 
Constitutional  Law,  I  have  availed  myself  of  the  new  light 
derived  from  the  Madison  Papers.  I  have  added  two  Lec- 
tures upon  International  Law.  I  have  made  the  Law  of 
Procedure  more  intelligible,  by  annexing  the  most  approved 
forms.  And  I  have  thrown  into  the  Appendix  the  text  of 
our  fundamental  law,  together  with  a  catalogue  of  the  most 
important  books.  The  first  edition  was  received  with  far 
more  favor  than  I  had  a  right  to  expect ;  and  I  think  I  may 
venture  to  assure  the  public  that  the  second  is  a  decided 
improvement  upon  the  first. 

T.  WALKER. 
CmcmHATi,  Oct.  1, 1844. 


PREFACE 

TO   THE   THIRD   EDITION. 


In  this  edition  I  have  made  such  changes  in  the  text  as 
the  progress  of  the  age  in  Legislation  and  Jurisprudence 
made  necessary,  and  have  added  one  Lecture  upon  Admi- 
ralty Procedure.  I  have  also  added  a  large  number  of 
Notes  upon  some  of  the  leading  titles,  especially  upon  the 
law  of  Real  Property.  And,  in  order  that  the  volume 
might  not  be  enlarged  to  an  inconvenient  size,  I  have  omit- 
ted the  Appendix  altogether, 

T.  VTALKER. 
Cincinnati,  Oct,  1,  1855. 
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INTRODUCTION  TO  AMERICAN  LAW. 


PART   I. 
PRELIMINARY    CONSIDERATIONS. 


LECTURE    I. 

StUDY    OF    THE    LAW.(o) 

§  !•  Difficulties  to  be  avereame.  The  coarse  of  lectures  to 
wluch  this  is  introductory,  is  intended  to  comprehend  the  rudi- 
ments of  American  law.  I  say  rudiments^  because  I  am  persuaded 
that  nothing  beyond  principles  strictly  elementary,  can  be  profit- 
ably presented  in  the  form  of  lectures.  The  almost  infinite  variety 
of  details  into  which  this  science  runs,  can  only  be  learned  by  a 
laborious  examination  of  books,  and  an  assiduous  attendance 
upon  courts.  The  attempt  to  embrace  them  in  lectures,  would 
only  confuse  the  memory  of  the  hearers.  To  me  the  task  would 
be  endless ;  to  you  comparatively  useless.  I  shall  have  accom- 
plished all  I  propose  to  myself,  if  I  can  furnish  you  with  a  general 
chart  of  the  long  voyage  upon  which  you  are  about  to  embark. 
Accordingly  the  views  I  shall  present  will  always  be  general,  and, 
sometimes,  unavoidably  superficial.  They  will  be  outlines  merely 
for  you  to  fill  up  by  your  own  investigations.  I  shall  endeavor  to 
imbue  you  with  the  spirit  and  philosophy  of  law,  as  a  science,  con- 
sisting of  principles  arranged  into  a  system.  I  shall  commence 
and  proceed  throughout  upon  the  supposition  that  you  are  begin- 
ners only,  not  adepts.  I  shall  consider  you  as  having  one  of  two 
objects  in  view ;  either  to  make  the  law  a  regular  profession,  or  to 
acquaint  yourselves  with  its  elements  as  a  part  of  general  educa- 
tion. It  is  matter  of  surprise  as  well  as  regret  that  the  number 
of  persons  of  the  latter  description  is  not  greater.  But  I  trust 
that  public  sentiment  is  changing  on  this  subject.  I  think  I  per- 
ceive a  manifest  tendency  towards  a  more  general  acquisition  of 

(a)  See  the  first  section  of  Blackstone's  Introduction ;  Warren  on  the  Study  of  the 
Law ;  Hofflnan's  Course  of  Legal  Study ;  an  Essay  prefixed  to  Anthon's  Blackstone ; 
and  a  work  entitled  Law  and  Lawyers. 
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legal  information  among  persons  who  never  design  to  be  profes- 
sional lawyers;  and  I  rejoice  at  the  pi'ospect;  for  there  is  no 
branch  of  knowledge  so  essential  to  the  proper  discharge  of  the 
yarioos  duties  of  a  citizen.  This  is  especially  true  with  respect  to 
American  citizens,  whose  high  prerogative  it  is,  by  virtue  of  the 
doctrine  of  universal  suffrage,  to  have  a  direct  and  personal  partici- 
pation in  all  public  affairs.  Surely  that  man  is  not  fit  to  be  the 
maker  or  the  guardian  of  laws,  who  has  never  been  educated  in 
their  first  principles.  But  apart  from  public  and  patriotic  consid- 
erations, self-interest  should  induce  every  man  to  understand  his 
own  rights  and  obligations.  This  proposition  is  almost  too  clear 
to  need  enforcement.  As  the  Bfuhjeets  of  law,  certainly,  if  not  as 
the  makers^  all  ought  to  know  enough  to  avoid  its  penalties,  and 
reap  its  benefits.  Unquestionably,  on  the  score  of  practical  utility, 
no  kind  of  knowledge  can  stand  higher ;  for  it  comes  into  imme- 
diate application,  almost  every  hour  we  live.  And  yet  how  little 
provision  has  hitherto  been  made,  in  our  seminaries  of  learning, 
for  this  so  important  department  of  instruction !  The  reasons 
commonly  assigned  for  its  neglect,  are  chiefly  predicated  upon  the 
difficulties  of  teaching  law  in  an  easy  and  popular  manner.  Some 
of  these  difficulties  are  worthy  of  a  brief  notice,  because  they 
apply  equally  to  professional  teaching.  They  have  reference  prin- 
cipally to  the  language  of  the  law,  to  the  want  of  suitable  books, 
and  to  the  peculiar  nature  of  the  science. 

Firsts  the  language  of  the  law  is  the  subject  of  much  com- 
plaint, (a)  No  doubt  it  is  obnoxious  to  the  charge  of  unnecessary 
technicality.  But  it  shares  this  reproach  in  common  with  every 
science  of  ancient  date.  There  has  always  been  a  disposition  in 
the  votaries  of  learning  towards  exclusiveness.  They  have  sought 
to  create  a  monopoly  of  their  acquisitions,  by  employing  a  language 
not  generally  understood,  nor  easily  acquired  ;  and  when  a  phrase- 
ology, however  barbarous  or  inelegant,  has  been  consecrated  by 
time,  it  is  very  difficult  to  change  it.  The  old  law  language  was, 
in  fact,  a  jargon  compounded  of  three  distinct  languages.  From 
the  date  of  the  Norman  Conquest  to  1363,  legal  proceedings  were 
conducted,  recorded,  and  reported  in  Norman  French,  (6)  itself  a 
mixture  of  French  and  Saxon.  A  statute  of  that  year  required 
them  to  be  conducted  in  English,  and  recorded  in  Latin,  (c)  but 
for  some  time  after  they  continued  to  be  reported  in  French.  With 
the  exception  of  a  few  years  during  the  protectorate  of  Cromwell, 
llie  records  continued  to  be  in  Latin  until  17o0;  when  an  act  of 
Parliament  required  them  to  be  in  Englibh.  (cZ)  Yet  two  years 
after,  it  was  found  necessary  to  enact  that  the  technical  terms  of 


(a)  See  3  Black.  Com.  817. 

e  There  is  a  Dictionary  of  this  langaage  by  Kdham, 
86  Edward  III.  c.  16. 
j  Mr.  Stephen  maintains  tliat,  whatever  may  hare  been  the  ancient  language 
of  pleading,  the  record  was  from  the  earliest  period  to  wliich  that  document  can  be 
traced,  in  the  Latin  language.  —  Pleading,  Appendix,  note  (14).    The  first  reports 
published  in  English,  were  by  Style,  in  165S. 
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the  law  might  still  remain  in  their  original  language,  whether 
French,  Latin,  or  Saxon ;  and  so  they  have  continued  to  this  day. 
Some  of  them  are  indeed  incapable  of  a  convenient  translation. 
But  the  number  is  very  smalU  consisting  chiefly  of  the  names  of 
legal  proceedings ;  and  it  may  be  safely  affirmed  that  one  can  be- 
come a  profound  lawyer,  without  a  general  acquaintance  either 
with  French  or  Latin.  These  will  serve  for  embellishment,  but 
our  own  mother  tongue  is  all  that  is  indispensable.  It  is  time 
that  this  should  be  generally  understood ;  and  that  efforts  should 
be  made  on  all  hands,  to  simplify  the  language  of  the  law  so  as  to 
make  it  level  to  the  comprehension  of  all.  The  same  overpower- 
ing reasons  which  opened  the  Scriptures  to  the  laity  in  their  ver- 
nacular tongue,  should  operate  to  make  human  laws  intelligible  to 
every  inquirer.  There  would  then  be  no  plausibility  in  the  objec- 
tion, that  it  takes  so  long  to  learn  terms,  that  little  time  is  left  for 
principles.  And  in  conformity  to  these  views,  I  shall  avoid  foreign 
terms  as  much  as  possible.  Indeed,  it  ought  to  be  a  maxim  with 
every  man,  not  only  in  reference  to  the  law,  but  to  every  kind  of 
knowledge,  never  to  use  a  foreign  word  when  a  native  one  will 
express  the  idea  as  well. 

Secondly^  a  serious  impediment  is  found  in  the  want  oi  American 
treatises  adapted  to  popular  instruction.  This  is  no  small  obstacle 
even  to  the  professional  student.  There  is  no  work  on  American 
law,  at  all  suitable  for  2l  first  book;  and  we  are  compelled,  for  want 
of  such  a  work,  to  commence  with  Blackstone^s  Commentaries  on 
English  laWy  to  learn  the  rudiments  of  American  taw.  This  ad- 
mirable book  was  first  published  in  1765.  Prior  to  that  time,  the 
elements  of  what  we  now  call  Jurisprudence^  existed  only  in  a  rude 
and  undigested  mass.  Some  efforts  had  indeed  been  made  to  bring 
order  out  of  this  confusion ;  but  with  small  success.  Sir  Matthew 
Hale  had  published  his  ^^  Analysis  of  the  Law,"  for  the  purpose  of 
showing,  to  use  his  own  words,  ^^  that  it  was  not  altogether  impos- 
sible, by  much  attention  and  labor,  to  reduce  the  laws  of  England 
into  at  least  a  tolerable  method."  Thomas  Wood  had  also  pub- 
lished his  ''  Institutes ; "  in  which  he  speaks  of  the  law  as  ^^  a  heap 
of  good  learning,  which  he  hoped  it  would  not  be  impossible  to 
sort  and  put  into  some  order."  This  very  guarded  manner,  in 
which  these  pioneers  in  the  great  work  venture  to  hint  at  the  pos- 
sibility of  reducing  the  scattered  elements  of  law  to  something 
like  order,  significantly  indicates  the  wretched  condition  of  the 
study  at  tliat  time.  But  a  more  striking  view  is  presented  by 
the  following  abstract  of  Lord  Chief  Justice  Reeve's  direction  for 
the  first  stage  of  legal  inquiry.  "  Read  Wood's  Institutes  cursorily, 
and  for  explanation  of  the  same,  Jacob's  Law  Dictionary.  Next 
strike  out  what  lights  you  can  from  Bohun's  Institutio  Legalis,  and 
Jacob's  Practising  Attorney's  Companion,  and  the  like ;  helping 
yourself  by  indexes.  Then  read  and  consider  Littleton's  Tenures 
without  notes,  and  abridge  it.  Then  venture  upon  Coke's  Com- 
mentaries.   After  reading  it  once,  read  it  again,  for  it  will  require 
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many  readings.  Abridge  it ;  commonplace  it ;  make  it  your  own ; 
apply  to  it  all  the  faculties  of  your  mind.  Then  read  Sergeant 
Hawkins  to  throw  light  on  Lord  Coke.  Then  read  Wood  again  to 
throw  light  on  Sergeant  Hawkins.  And  then  read  the  Statutes  at 
Large,  to  throw  light  on  Wood."  (a)  When  such  were  the  miser- 
able facilities  for  legal  education,  the  scene  all  at  once  changed  ; 
and  from  a  repulsive  mass  of  disjointed  fragments,  the  law  sud- 
denly became  a  connected  and  methodical  science.  This  trans- 
formation was  efiFected  by  the  comprehensive  knowledge,  luminous 
method,  and  beautiful  style  of  Sir  William  Blackstone.  There  is 
probably  no  branch  of  knowledge  towards  the  perfecting  of  which 
a  single  mind  has  accomplished  more.  Sir  William  Jones  justly 
pronounces  the  Commentaries  ^^  an  incomparable  work,  and  the 
most  correct  and  beautiful  outline  that  has  ever  been  exhibited  of 
any  human  science."  But  it  is  needless  to  multiply  encomiums 
because  there  have  never  been  two  opinions  on  the  subject.  Time, 
which  consigns  so  many  works  to  oblivion,  does  but  add  to  the 
reputation  of  this.  As  2k  first  look  on  the  law,  as  a  philosophical 
outline,  serving  the  same  purpose  in  the  study  of  law,  as  a  general 
map  does  in  the  study  of  geography,  it  still  remains  without  a 
rival.  Yet  this  work,  admirable  as  it  is,  was  written  for  English 
students;  and,  of  course,  contains  much  that  is  inapplicable  to  this 
country.  The  American  student,  who  reads  it  without  a  guide, 
obtains  many  erroneous  impressions,  and  much  useless  learning. 
We  have  innovated  upon  the  institutions  of  our  English  ancestors 
with  an  unsparing  hand ;  and  not  merely  in  minute  details,  but 
also  in  fundamental  principles.  We  cannot,  therefore,  find  in 
Blackstone,  an  accurate  outline  of  American  law.  Our  great  desid- 
eratum is,  a  work  which  would  be  to  us  precisely  what  that  work 
is  to  the  English.  And  that  man  would  be  a  great  public  bene- 
factor, who  should  Americanize  Blackstone's  Commentaries ;  that 
is,  who  should  give  this  work  with  just  such  additions,  omissions, 
and  corrections,  as  would  make  it  an  accurate  exposition  of  Ameri- 
can law ;  or  what  were  still  better,  who  should  equal  the  style  and 
manner  of  Blackstone,  in  an  original  work,  upon  the  laws  of  his 
own  country.  But  among  the  various  obstacles  in  the  way  of  such 
an  enterprise,  there  is  one,  which,  if  not  insurmountable,  is  cer- 
tainly formidable.  I  refer  to  the  great  diversity  of  State  Laws. 
This  renders  it  almost  impossible  to  prepare  a  work  of  any  reason- 
able compass,  which  shall  be  equally  adapted  to  every  part  of  the 
United  States ;  and  yet  sufficiently  full  and  complete,  to  answer 
the  end  proposed.  On  this  account,  the  efforts  hitherto  made  by 
Judge  Swift,  of  Connecticut,  in  his  Digest  of  the  laws  of  that  State ; 
by  Judge  Tucker,  of  Virginia,  in  his  Notes  to  Blackstone;  and  by 
Judge  Wilson,  of  Pennsylvania,  in  his  Lectures^  have  failed  to  l)e 
as  generally  useful  as  their  great  merit  would  otherwise  make 
them.    The  works  of  Professor  Hoffman,  of  Maryland,  including 

(a)  See  QaincT'i  Dedication  Address  at  the  Dane  Law  College,  9  Am.  Jorist,  68w 
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his  Legal  Outlines^  and  his  Course  of  Legal  Studif^  form  an  excep- 
tion to  this  remark,  being  very  general  in  their  character.  So,  too, 
the  very  learned  Commentaries  of  Chancellor  Kent,  are  almost 
equally  applicable  to  all  parts  of  the  Union.  But  this  book  was 
not  designed  by  its  author  for  a  first  book.  It  presupposes  some 
elementary  knowledge  both  of  terms  and  principles. 

Thirdly^  the  two  obstacles  I  have  been  describing,  may,  per- 
haps, be  regarded  as  temporary  in  their  character,  and  such  as 
time  will  either  greatly  diminish,  or  wholly  remove.  But  there  is 
one  permanent  cause,  which  must  ever  render  a  thorough  mastery 
of  the  law  an  arduous  undertaking.  And  this  is  found  in  the  na- 
ture of  law  as  a  study.  I  shall  not  here  attempt  to  give  you  an 
accurate  definition  of  law.  Not  less  than  twenty  have  been  pro- 
posed, with  each  of  which,  hypercriticism  might  perhaps  find  some 
fault,  (a)  But  thus  much  may  be  safely  said  —  tlie  term  law^  though 
used  in  a  great  variety  of  relations,  always  means  an  established 
ride.  Thus,  whether  we  speak  of  the  laws  of  God  or  of  man,  of 
matter  or  of  mind,  we  uniformly  refer  to  those  established  rules  of 
action  or  operation,  which  belong  to  tlie  subject-matter  in  question. 
And  it  was  in  this  comprehensive  sense,  that  Hooker  spoke  of  law, 
when  he  said,  "  Her  seat  is  the  bosom  of  God,  and  her  voice  the 
harmony  of  the  world ;  all  things  in  heaven  and  earth,  do  her 
homage ;  the  very  least  as  feeling  her  care,  and  the  greatest  as  not 
exempted  from  her  power."  But  our  inquiries  relate  only  to  that 
class  of  laws  which  are  denominated  municipal;  and  which  com- 
prehend the  established  regulations  of  political  society.  And  it  was 
of  law  in  this  sense,  that  Burke  spoke,  when  he  called  it  '^  the 
pride  of  the  human  intellect,  and  the  collected  wisdom  of  ages ; 
combining  the  principles  of  original  justice,  with  the  boundless 
variety  of  human  concerns.  Blackstone  also  describes  it  as  "  a 
science  which  distinguishes  the  criterious  of  right  and  wrong; 
which  teaches  to  establish  the  one,  and  to  prevent,  punish,  or 
redress  the  other ;  which  employs  in  its  theory  the  noblest  faculties 
of  the  soul,  and  exerts  in  its  practice  the  cardinal  virtues  of  the 
heart ;  a  science  whicli  is  universal  in  its  use  and  extent,  accom- 
modated to  each  individual,  yet  comprehending  the  whole  com- 
munity." Nor  can  such  language  be  deemed  extravagant;  for 
municipal  law  is  indeed  the  grand  regulator  of  human  affairs.  Its 
functions  may  be  appropriately  compared  to  tliose  of  gravitation. 
If  you  could  imagine  even  a  momentary  suspension  of  that  great 
law  which  regulates  the  universe  of  matter,  keeping  the  minutest 
particle,  as  well  as  the  mightiest  mass,  in  its  proper  condition,  the 
stupendous  confusion  which  would  thence  result,  and  which  we 
designate  by  the  fearful  name  of  chaos^  furnishes  a  strong  but 
faithful  illustration  of  that  social  disorder,  which  would  as  cer- 
tainly result  from  the  suspension  of  municipal  law,  and  which  we 
designate  by  the  hardly  less  fearful  name  of  anarchy.     It  is  to  be 

(a)  1  Hoffinan's  Legal  Oatlmes,262. 
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remembered,  also,  that  just  in  proportion  as  society  advances  in 
civilization,  the  importance  of  municipal  law  becomes  greater,  and 
its  functions  more  complicated.  Barbarians  need  few  laws,  because 
they  have  few  interests  to  be  regulated  by  law,  but  every  step  in 
the  progress  of  improvement  gives  occasion  for  adding  to  the  body 
of  law  some  new  provision,  until  the  aggregate  becomes  formidable 
to  the  boldest  mind.  What  could  once  be  written  upon  ten  or 
twelve  tables,  anon  spreads  over  thousands ;  until  tlie  practice  of 
law  becomes  a  distinct  avocation ;  and  a  thorough  comprehension 
of  all  its  infinite  details  requires  the  labor  of  a  long  and  industri- 
ous life.  Moreover,  the  criterions  of  law  are  not  like  those  of  other 
sciences.  When  the  question  is,  what  is  the  law  regulating  a 
given  matter  ?  it  resolves  itself  into  two  others  —  who  has  the  law- 
making power  in  reference  to  this  matter  ?  —  and  what  has  this 
power  in  fact  ordained  ?  Now  you  cannot,  as  in  natural  science, 
resolve  these  questions  by  analysis  or  induction.  You  cannot  ap- 
ply to  them  the  principles  of  mathematical  demonstration.  They 
cannot  be  reached  by  reasoning  a  priori.  Nor  can  you,  as  in 
ethics,  appeal  to  the  monitor  within.  Conscience  may  inform  you 
what  the  moral  law  is,  and  what  the  municipal  law  ought  to  l)c ; 
but  it  might  greatly  mislead  you  as  to  what  the  municipal  law 
actually  is.  To  determine  this,  you  must  search  the  voluminous 
records  of  law,  until  you  find  the  positive  regulation  ;  in  which 
constant  searching  chiefly  consists  the  labor  of  a  lawyer.  And  this 
leads  me  to  speak  of  the  sources  from  which  our  knowledge  is  to 
be  obtained. 

§  2.  Sources  of  Legal  Knowledge.  A  stranger  to  our  institutions 
might  think  that  a  knowledge  of  our  law  could  be  easily  obtained 
by  a  diligent  perusal  of  the  statutes.  Adverting  to  the  beautiful 
theory  of  our  social  system,  according  to  which  a  legislature  is 
provided  to  make  the  laws  necessary  for  our  government,  he  might 
naturally  conclude,  that  the  acts  of  this  legislature  would  com- 
prise the  entire  body  of  our  law,  with  the  exception  of  what  is 
embraced  in  our  constitutions  and  treaties.  Finding  in  these  con- 
stitutions no  other  law-making  power  than  the  legislative  depart- 
ment, the  inference  would  be,  that  we  have  no  other  laws  than  our 
legislative  acts.  Were  this  the  fact,  the  law  would  indeed  be  a 
simple  study.  Could  our  whole  law  be  found  in  our  statute  books, 
we  might  dispense  with  law  schools,  and  almost  with  lawyers.  In 
ordinary  cases  every  man  might  find  for  himself  the  law  he  wished 
to  know,  by  a  good  index  to  the  statute  book.  But  what  would 
that  stranger  say,  if  I  sliould  tell  him,  that  although  in  our  theory 
the  legislature  makes  our  laws,  yet  in  fact,  our  legislative  acts  do 
not  contain,  perhaps,  a  fiftieth  part  of  the  law  which  governs  us  ? 
I  doubt  not  that  he  would  be  amazed  at  this  discrepancy  between 
our  theory  and  practice.  Yet,  nevertheless,  it  exists.  Nowhere 
in  this  country  is  there  to  be  found  anything  approaching  to  a 
complete  code  of  statute  law.  But,  on  the  contrary,  until  very 
recently,  those  who  have  proposed  measures  for  enlarging  our 
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eodes,  and  thus  gradually  advancing  them  towards  completion, 
have  been  sneered  at,  by  the  profession ,  as  visionary  schemers; 
and  the  consequence  is,  that,  up  to  this  moment,  the  people  of  the 
United  States  are  contented  to  live  under  a  system  of  law,  only  a 
small  portion  of  which  has  ever  received  an  express  legislative 
sanction.  Hence  we  have  a  science  embracing  such  a  vast  com- 
pass of  study ;  so  much  of  doubt  and  uncertainty ;  such  a  singu- 
lar mixture  of  formality  and  technicality;  so  many  curious  yet 
convenient  fictions ;  and,  at  the  same  time,  so  many  astonishing 
specimens  of  acute  discrimination  and  profound  logic ;  that  when, 
by  the  persevering  toil  of  years,  we  have  at  length  climbed  up  into 
^'  the  gladsome  light  of  jurisprudence,"  we  need  feel  no  apprehen- 
sion, lest  every  man  should  undertake  to  become  his  own  lawyer. 
I  would  not  of  course  be  understood  as  saying  that  the  most  per- 
fect code  of  statute  law  would  render  our  profession  entirely 
unnecessary ;  though  it  is  quite  evident,  that,  by  rendering  the 
acquisition  of  the  law  more  simple  and  expeditious,  it  would  tend 
to  diminish  the  importance  which  at  present  attaches  to  this  pro- 
fession. But  whence,  then,  comes  the  main  body  of  our  law  ?  and 
where  is  it  to  be  found  ?  I  will  endeavor  briefly  to  answer  these 
questions. 

Fir9t,  there  is  what  we  call  the  common  law.  This  is  a  vast  col- 
lection of  judicial  precedents,  commencing  with  the  earliest  glim- 
merings of  English  history,  accumulating  there  up  to  the  period 
of  colonizing  this  country,  brought  over  the  ocean  by  the  first 
colonists,  and  here  again  accumulating  up  to  the  present  moment. 
These  precedents  are  contained  in  hundreds  of  volumes  of  Reports^ 
embracing  the  decisions  of  the  English  and  American  courts; 
which  decisions  have  again  been  condensed,  digested,  abridged, 
and  commented  upon,  in  hundreds  of  volumes  more,  for  the  con- 
venience of  the  profession. 

Secondly^  there  is  the  system  of  equity  or  chancery  law,  which 
had  its  origin  in  the  early  deficiencies  of  the  English  statutory  and 
common  law.  This,  like  the  other,  consists  of  judicial  precedents, 
running  through  nearly  the  same  lapse  of  time,  and  contaii^ed  in 
similar,  though  not  quite  so  many  repositories.  In  round  num- 
bers, the  books  containing  the  common  and  chancery  law,  includ- 
ing reportSy  digestSj  abridgments  and  commentaries,  may  be  set 
down  at  not  less  than  fifteen  hundred  volumes,  (a) 

Now,  even  if  all  these  precedents  were  of  the  same  binding 
force  as  legislative  acts,  so  that  when  you  had  once  found  a  prin- 
ciple decided,  you  might  rest  upon  it  as  unquestionable  law,  it 
would  still  be  a  Herculean  labor  to  master  the  contents  of  so  many 

(a)  On  the  anbject  of  legal  bibliography,  see  Hoffman's  Course  of  Legal  Study ; 
Anthon's  Preliminary  Essay  to  Blackstone ;  the  22d  and  23(1  lectures  of  Kent's 
Marvin's  Legal  Bibliography.  12  American  Jurist,  p.  5,  Article  8,  by  (Charles 
Samner,  on  Characters  of  Law  Books  and  Judges ;  8  id.  2i>0,  Article  by  Theron 
Metcaif,  on  Characters  of  Reports;  The  Keporters,  by  J.  VY.  Wallace.  Mr.  WalUu:e, 
in  1855,  pat  the  number  of  Tolumes  of  Keports  at  nut  far  from  two  thousand  volumes. 
—  The  Reporters,  p.  25. 
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volumes.  Bat  this  is  not  the  fact.  When  you  liave  found  a  pre- 
cedent to  suit  your  case,  you  must  look  downward  through  all 
subsequent  reports,  to  ascertain  whether  it  has  not  been  over- 
ruled. For  to  avoid  the  evil  of  being  bound  absolutely  by  prece- 
dents settled  some  hundreds  of  years  ago,  under  an  entirely 
different  state  of  society,  judges  have  been  under  the  necessity  of 
treating  prior  decisions,  rather  as  lights  to  inform  their  judgment, 
than  as  imperative  rules  to  govern  their  decisions.  And  hence 
the  proverbial  uncertainty  of  the  law.  In  the  first  place,  you  may 
not  find  the  precedent  you  want  If  you  do  find  one,  it  may  turn 
out  to  have  been  overruled.  And  if  not  yet  overruled,  you  have  no 
assurance  that  it  will  not  be  overruled  in  the  very  case  before 
you.  (a)  To  say  nothing,  then,  of  the  imperfection  of  human 
language,  which  occasions  ambiguity  in  written,  as  well  as  un- 
written law ;  or  of  the  thousand  points  where  law  and  equity  come 
in  contact  with  each  other,  making  it  difficult  to  determine  to 
which  jurisdiction  a  given  case  belongs,  there  is  enough  in  the 
very  nature  of  common  and  chancery  law,  as  above  explained,  to 
try  the  strength  and  task  the  patience  of  the  strongest  and  most 
resolute  mind.  To  most  of  the  sciences  you  may  discern  some 
limits,  some  stage,  at  which  the  mind  may  repose  upon  its  acqui- 
sitions as  complete.  But  to  jurisprudence,  as  at  present  constituted, 
I  know  not  where  the  limits  are.  (6) 

These  things  are  not  said  to  discourage  you,  but  rather  to  ex- 
cite your  emulation  at  the  prospect  before  you.  Knowing  what 
you  have  to  go  through  you  will  the  better  nerve  yourselves  at  the 
outset.  You  cannot  expect  to  become  accomplished  lawyers  in 
the  short  period  usually  assigned  in  this  country  to  a  legal  novi- 
tiate. It  is  obvious,  that,  if  you  would  be  in  any  measure  prepared, 
in  so  short  a  time,  to  begin  the  practice,  you  must  confine  your  studies 
to  the  most  practical  subjects.  You  cannot  indulge  in  black-lettev 
lore.  The  antiquities  of  the  science  must  be  reserved  for  that 
future  leisure  which  every  young  lawyer  may  be  sure  to  find.  It 
may  well  be  doubted,  whether  a  longer  term  of  preparation  would 
not,  on  the  whole,  be  better  for  the  profession.  In  the  early  days 
of  Rome,  we  are  told  that  all  her  youth  were  required  to  learn  the 
twelve  tables  by  heart,  as  an  indispensable  part  of  education.  In 
later  times,  when  the  laws  became  more  numerous,  five  years  were 
devoted  to  their  study.  And  this  custom  still  prevails  in  all  of  the 
European  universities,  where  the  Roman  or  civU  law  is  taught. 
As  to  the  study  of  the  English  law,  its  history  is  briefly  this.     Up 

(a)  See  Bigelow's  Oremiled  Cases. 

(6)  Voluminous  as  the  precedents  have  become,  there  are  certain  axioms  or  ele- 
mentary principles  expressed  in  sententious  phrases,  which  are  declared  or  assumed 
in  nearly  nil  of  them.  They  lie  at  the  basis  of  the  law,  and  are  called  by  Lord  Coke, 
**The  Conclusions  of  Reason."  In  the  thorough  knowledge  of  these  maxims  and  of 
their  right  application,  consists  sound  professional  learning.  The  work  of  Mr.  Broom, 
entitled,  "  A  Selection  of  Legal  Maxims  Classified  and  Illustrated,"  is  a  valuable  aid 
to  the  profession.  These  raaximi  are  also  collated  in  Bourier's  Law  Dictionary, 
under  the  head  of  "  Maxims." 
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to  tbe  twelfth  century,  the  clergy  were  the  only  lawyers.  But 
when  the  Great  Charter  made  one  of  the  principal  courts  stationary 
at  Westminster,  which  had  before  followed  the  person  of  the  king, 
an  important  change  took  place.  Lawyers  began  to  congregate  in 
the  vicinity  of  this  court,  and  a  strong  spirit  of  association  was  the 
natural  result.  This  was  fostered  by  the  resolute  Saxon  opposi- 
tion to  the  influence  of  the  Norman  clergy,  who  had  exerted  them- 
selves  to  fasten  the  Roman  law  upon  the  English  people.  The 
result  was  that  the  lovers  of  the  English  law  united  in  purchasing 
for  their  accommodation  several  houses  in  the  vicinity  of  the  court, 
which,  belonging  to  the  nobility,  were  then  called  hotels  or  inns. 
In  these  inns  they  gradually  formed  themselves  into  collegiate 
bodies ;  and,  though  never  incorporated,  the  old  writers  speak  of 
them  as  judicial  universities.  They  were  of  two  sorts :  inns  of 
chancery^  for  the  younger  students ;  and  inns  of  courts  for  those 
more  advanced.  The  king  took  them  under  his  protection,  and 
prohibited  instruction  in  the  English  law  to  be  given  anywhere 
else.  In  a  short  period,  we  are  told  that  the  number  of  students 
amounted  to  two  thousand.  The  regulations  of  these  inns  were 
numerous  and  minute,  embracing  the  diet,  dress,  and  whole  de- 
portment of  the  students :  and,  although  purely  conventional,  and 
without  any  legal  sanctions,  they  were  rigorously  enforced,  and 
singularly  efficient.  If  you  are  at  all  curious  on  this  subject,  you 
may  derive  much  amusement  from  reading  DugdaWs  Origines 
JuridicialeSj  or  Cunningham's  Antiquities  of  the  Inns  of  Court ; 
where  you  will  find  a  full  account  of  these  regulations,  (a)  Suffice 
it  for  me  to  say,  that  the  students  were  surrounded  by  a  constant 

(a)    Also  see  article  on  the  English  Inns  of  Court,  by  George  S.  Hillard,  in 
American  Jurist  for  April,  1835.  The  old  system  of  education  at  tlie  Inns  of 

Court,  began  to  lose  its  life  and  spirit  and  become  matter  of  form  in  the  middle  part 
of  the  seventeenth  century;  and  for  the  space  of  nearly  two  centuries  the  English 
students  were  left  mainly  to  books  and  private  tuition  in  offices.  The  attendance  at* 
the  inns  amounted  merely  to  eating  a  certain  number  of  dinners  there,  and  the  years 
were  shortened.  In  the  latter  part  of  the  eighteenth  century  some  attempts  were 
made  at  a  legal  education  at  the  universities,  one  of  the  fruits  of  which  was  the 
Commentaries  of  Sir  William  Blackstone.  In  the  first  half  of  the  present  century, 
also  the  different  inns  tried  various  measures  independently.  At  length,  in  1852,  a 
joint  system  was  established  by  which  the  superintendence  of  the  instruction  of 
students  was  committed  to  a  board  of  eight  members,  two  appointed  by  each  inn, 
called  the  council  of  legal  education.  Five  readerships  were  established,  the  subjects 
being :  1.  Jurisprudence  and  Civil  Law ;  2.  Heal  Property  ;  8.  Common  Law ; 
4.  Equity ;  and  5.  Constitutional  Law  and  Legal  History.  Public  written  examina- 
tions were  also  to  be  held  three  times  a  year,  and  certificates  of  proficiency  g^ven  to 
the  students  passing  satisfactorily,  with  honors  to  those  distinguishing  themselves. 
These  examinations  were  not,  however,  compulsory;  the  old  road  to  the  bar  by 
attendance  for  a  certain  number  of  terms  remaining  open.  Toward  the  close  of 
1871,  however,  the  examination  was  made  compulsory  upon  all  students  entering 
alter  January  1,  1872,  with  some  exceptions,  however,  for  the  first  year.  Students 
entering  after  January  1,  1878,  will  be  subject  to  the  new  rules,  without  exception. 
Under  this  system  no  student  can  be  examined  until  he  has  kept  nine  terms  (some- 
thing over  two  years),  and  lias  received  a  certificate  of  competency  after  passing  an 
examination.  Special  honors  are  also  granted  to  the  most  meritorious  students.  The 
subjects  as  now  established  are  :  1.  Jurisprudence,  including  International  Law,  Public 
and  Private;  2.  The  Roman  Civil  Law  ;  8.  Constitutional  Law  and  Legal  History  ; 
4.  Common  Law ;  5.  Equity ;  6.  The  Law  of  Real  and  Personal  Property ;  7.  Criminal 
Law.    Four  examinations  are  held  each  year,  one  immediately  before  each  term. 
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atmosphere  of  law  for  seven  or  eight  years,  at  least,  before  thej 
could  be  called  to  the  bar.  Their  promotion  was  through  several 
successive  degrees  not  known  in  this  country ;  and  there  was  every 
thing  to  excite  their  emulation.  In  a  word  they  enjoyed,  in  per- 
fection, all  the  advantages  of  social,  over  solitary  study.  Even  the 
most  indolent  could  not  reside  there  for  the  full  period,  and  under- 
go the  discipline  of  the  place,  without  acquiring  an  immense 
amount  of  legal  information.  In  this  country  we  have  no  such 
institutions.  The  nearest  approach  to  them  is  to  be  found  in  our 
Law  Schools^  the  benefits  of  which  are  just  beginning  to  be  appre- 
ciated. And  could  we  keep  the  students  as  long  in  these  schools 
as  they  were  kept  in  the  English  Inns,  we  might  safely  count  upon 
making  them  accomplished  lawyers  by  tlie  time  of  graduation. 
But  such  are  the  opinions  entertained  of  the  law  as  a  profession, 
that  not  only  is  it  everywhere  and  at  all  times  crowded  in  point  of 
numbers,  but  those  who  have  chosen  it  are  always  impatient  to  be 
reaping  its  fruits. 

§  3.  Subdivisions  of  the  Law.  The  necessity  for  law  grows 
out  of  man's  social  nature.  It  contemplates  him,  not  as  a 
single,  solitary  being,  moving  on  alone  to  his  final  destination, 
but  as  making  part  of  a  vast  multitude  of  similar  beings,  per- 
forming their  earthly  career  in  company,  and,  therefore,  requiring 
numerous  regulations  to  prevent  contusion.  These  regulations 
constitute  the  science  of  law.  If  men  were  angels,  no  such 
regulations  would  be  necessary.  The  eternal  principles  of  right 
and  wrong,  emblazoned  by  a  revelation  from  on  high,  and  applied 
by  a  sleepless  and  unerring  monitor  within,  would  be  all-sufficient 
for  their  government ;  and  they  might  be  safely  left  in  that  state 
of  nature  where  their  Creator  left  thera.  But,  being  men  and 
not  angels,  they  require,  in  addition  to  the  restraints  of  religion 
and  morality,  the  positive  regulations  of  municipal  law.  Society 
dares  not  leave  the  human  will  in  the  same  absolute  freedom  in 
which  God  has  left  it ;  but  to  the  indirect  sanctions  of  duty,  has 
added  the  direct  sanctions  of  law.  And  this  consideration  serves 
to  designate  the  proper  scope  of  the  science  of  which  I  8f)eak. 
It  is  not  a  part  of  religion  or  ethics,  but  is  so  much  superadded 
to  them  both.  They  commit  an  egregious  error,  who  consider 
jurisprudence  as  looking  forward  into  eternity.  It  begins  and 
ends  with  this  world.  It  regards  men  only  as  members  of  civil 
society.  It  assists  to  conduct  them  from  the  cradle  to  the  grave, 
as  social  beings  ;  and  there  it  leaves  them  to  their  final  Judge. 
I  would  that  this  attribute  of  law  were  more  generally  appre- 
ciated. I  say,  then,  that  its  proper  scope  would  have  been 
the  same  that  it  now  is,  had  no  voice  from  heaven,  or  from  the 
depths  of  the  human  soul,  proclaimed  another  world  beyond  the 
present.  Religion  and  morality  embrace  both  time  and  eternity 
in  their  mighty  grasp;  but  human  laws  reach  not  beyond  the 
boundaries  of  time.  As  immortal  beings,  they  leave  men  to 
their  conscience  and  their  God.     And  though  this  consideration 
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may  seem,  at  first  view,  to  detract  from  their  dignity,  I  rejoice  at 
it  as  a  consequence  of  our  absolute  moral  freedom.  1  rejoice, 
that  in  this  country  at  least,  government  dares  not  interfere 
between  man  and  his  Creator.  I  know  no  higher  subject  of 
congratulation  than  the  fact,  that  we  have  confined  our  legis- 
lators to  their  proper  sphere ;  which  is,  to  provide  for  our  social 
welfare  here  on  earth,  and  leave  each  to  select  his  own  pathway 
to  immortality.  But  let  me  not  be  misunderstood.  I  do  not 
say  that  human  law  has  no  concern  with  our  moral  condition ; 
for  it  sliould  do  much  to  improve  it  But  why?  Not  because 
we  are  the  subjects  of  future  retribution ;  but  because  our  social 
welfare,  here  on  earth,  is  intimately  connected  with  our  moral 
condition.  So  far  then  as  the  dignity  of  the  law  depends  upon 
the  relation  in  which  it  contemplates  man,  I  claim  for  it  no  more 
than  it  would  have  had,  if  death,  instead  of  being  the  introduction 
to  another  life,  had  been  an  eternal  sleep.  Even  then  human  laws 
would  aim  to  make  this  brief  existence  as  happy  as  possible ;  and 
this  is  all  they  now  aim  to  do.  Doubtless  they  succeed  infinitely 
better  now,  from  having  the  all-powerful  aid  of  religion,  which 
would  then  be  wanting;  but  still  their  proper  function  remains 
the  same.  Such,  then,  being  the  general  aspect  in  wliich  the  law 
contemplates  man,  let  us  consider  some  of  the  subjects  which  it 
presents  for  our  study. 

Firsts  International  Law.  Beginning  with  the  aggregate  of 
human  beings,  spread  over  the  whole  surface  of  the  earth,  the  law 
contemplates  them  as  divided  into  distinct  nations;  each  supreme 
within  its  own  limits,  and  independent  of  every  other,  so  long  as 
there  is  ability  to  maintain  this  supremacy  and  independence.  Tet 
these  nations  are  not  isolated  and  disconnected,  like  the  inhabi- 
tants of  different  planets.  They  exist  together  on  the  same  planet ; 
and,  tlierefore,  like  individuals,  require  established  rules  to  regu- 
late their  intercourse.  Tliese  rules  constitute  the  jyuJblic  law  of 
naiiojis,  which  may  be  set  down  as  the  first  and  highest  branch  of 
jurisprudence.  Passing  over  individuals,  it  deals  only  with  sov- 
ereignties. It  is,  in  fact,  the  gravitation  of  the  social  system, 
causing  nations,  like  planets,  to  revolve  in  their  proper  orbits. 
What  are  the  rights  and  duties  of  nations,  in  peace  and  in  war,  on 
the  land  and  on  the  ocean  ?  These  are  the  grave  and  solemn  ques- 
tions, which  it  is  the  province  of  the  law  of  nations  to  answer. 
But  it  may  be  asked,  what  power  is  there  to  ordain  laws  for  na- 
tions, which  acknowledge  no  common  government  ?  There  is  no 
great  international  legislature ;  no  general  congress  of  nations. 
Whence,  then,  comes  this  branch  of  law  ?  I  answer,  that  nations, 
like  individuals,  are  bound  to  observe  the  immutable  principles  of 
natural  justice:  and  these,  accordingly,  profess  to  form  the  basis 
of_the  international  code.  But  as  nations  might  not,  in  all  cases, 
concur  in  the  deductions  to  be  drawn  from  these  abstract  princi- 
ples, recourse  is  had  to  past  usage;  and  the  doctrine  is,  that 
nations  are  bound  by  what  custom  has  settled.    The  law  of  nations, 
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then,  is  a  collection  of  usages  and  precedents,  dating  back  from 
the  earliest  historical  traditions,  and  gradually  accumulating  with 
the  progress  of  ages,  until  the  aggregate  has  become  a  comprehen- 
sive code  of  established  law ;  tlie  study  of  which  is  of  the  highest 
interest,  as  well  with  reference  to  the  nature  of  its  inquiries, 'as  to 
the  dignity  of  the  parties  concerned.  The  conquerers,  and  states- 
men, and  diplomatists,  of  all  past  time,  come  up  in  review  before 
the  student;  and  he  scrutinizes  their  conduct  amidst  the  lights 
which  have  been  shed  around  it,  first,  by  philosophical  historians, 
and,  afterwards,  by  the  luminous  minds  of  Grotius,  Puffendorf, 
Yattel,  Burlamaqui,  Mackintosh,  Wheaton,  and  other  distinguished 
commentators  on  this  branch  of  jurisprudence.  Moreover,  there 
is  high  moral  sublimity  in  die  very  idea  of  associated  millions, 
constituting  the  highest  supremacy  this  side  of  heaven,  yet  bound 
by  laws,  the  observance  of  which  is  invited  by  the  public  opinion 
of  the  whole  civilized  world,  and  the  violation  of  which  is  sure  to 
be  punished  by  the  countless  horrors  of  war ;  for  such  ai'e  the 
awful  sanctions  which  secure  obedience  to  the  law  of  nations.  The 
assembled  world  is  tlie  court  in  which  this  law  is  adjudicated  ; 
and  destroying  armies  are  commissioned  to  carry  its  sehtence  into 
execution.  Who,  then,  will  question  the  dignity  of  this  branch  of 
legal  study  ?  Next  to  religion,  I  know  not  that  the  human  mind 
can  employ  itself  in  contemplations  more  interesting  or  sublime ; 
and  if  the  law  of  nations  be  not  as  practical  as  the  branches  which 
follow,  it  certainly  makes  up  in  grandeur  what  it  lacks  in  every- 
day utility. 

But  there  is  another  division  of  international  law  of  the  highest 
practical  importance,  which  is  denominated  private^  to  distinguish 
it  from  the  preceding.  It  grows  out  of  the  conflict  of  laws  between 
different  nations ;  a  subject  upon  which  our  distinguished  jurist, 
the  late  Mr.  Justice  Story,  has  given  us  a  most  learned  commen-| 
tary.  No  two  nations  have  precisely  the  same  internal  laws.  On| 
the  contrary,  the  diversity  is  so  great  as  almost  to  occasion  a  doubtf 
whether  there  be  any  thing  like  immutable  principles  in  jurispru- 
dence. Now  it  results  from  the  very  nature  of  sovereignty,  that 
each  nation,  without  reference  to  extent,  numbers,  or  situation,  has 
unqualified  supremacy  within  its  own  limits.  Hence  no  law  made 
in  one  nation  can  have  force  in  another,  without  the  consent  of 
that  other.  Yet,  in  the  close  and  constant  intercourse  of  nations, 
it  must  often  happen,  that  in  deciding  in  one  nation  upon  rights 
which  originated  under  the  law  of  another,  complete  justice  cannot 
be  done  without  recognizing  the  law  of  that  other.  Here,  then,  is 
opened  to  the  student  a  field  of  research  at  once  extensive  and 
interesting.  When  the  lex  loci  and  lex  fori  come  into  conflict,  in 
what  cases  shall  the  right  of  sovereignty  yield  to  comity,  and  one 
nation  recognize  and  enforce  the  law  of  another  ?  If  this  be  done 
in  all  cases,  sovereignty  is  shorn  of  half  its  beams ;  if  not  done  at 
all,  the  harmony  of  nations  and  the  rights  of  individuals  may  be 
alike  jeoparded.    There  must  be,  then,  a  system  of  general  rules 
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to  determine  when  the  law  of  the  place  of  adjudication  shall  pre- 
Tail,  and  when  not.  Such  rules  there  are ;  and  they  are  to  be 
found  in  the  treatises  on  the  conflict  of  laws.  What  was  originally 
an  open  question,  addressed  to  the  comity  or  good  feeling  of  na- 
tions, is  now  settled  by  precedent ;  and  when  the  citizens  of  one 
nation  remove  to  or  travel  in  another,  and  make  contracts,  acquire 
property,  marry  or  die  there,  it  is  no  longer  a  matter  of  doubt  by 
which  law  their  rights  will  be  determined.  Thus  the  conflict  of  laws 
forms  the  second  important  and  interesting  branch  of  legal  study. 
The  mind  becomes  elevated  and  expanded  by  the  contemplation  of 
great  principles  broadly  applied.  Human  nature,  too,  presents 
itself  under  its  most  inviting  aspect  The  very  idea  that  a  branch 
of  law  has  sprung  up,  from  sacriflcing  the  strict  and  imperative 
right  of  sovereignty  to  the  accommodating  principle  of  national 
o<Hnity,  is  in  itself  a  subject  of  the  most  gratifying  reflection.  The 
ancient  and  barbarous  notion  that  nations  are  natural  enemies, 
and  disposed,  not  merely  to  exact  the  last  tittle  of  their  rights,  but 
also  to  do  each  other  as  much  harm  as  possible,  is  shown  to  be  a 
foul  libel  on  the  human  race.  The  student  finds,  on  the  contrary, 
that  the  feelings  of  courtesy  and  benevolence  are  cherished  with 
even  greater  constancy  between  neighboring  nations  than  between 
neighboring  individuals ;  and  he  leaves  the  study  with  a  higher 
opinion  of  his  species  than  he  commenced  with. 

Secondly^  ComtUutianal  Law.  Having  explored  these  two 
divisions  of  international  law,  the  course  of  study  brings  the 
student  home  to  his  own  institutions.  For  the  rest,  he  is  to  in- 
vestigate that  internal  or  domestic  law,  by  which  his  own  rights 
and  the  rights  of  his  fellow-citizens  are  more  particularly  regu- 
lated. And  here  we  begin  with  constitutional  law^  which,  in  this 
country,  lies  at  the  foundation  of  the  social  fabric.  I  say  in  this 
country,  because  it  has  been  our  glory  to  give  the  first  example  of 
a  political  organization  based  upon  written  constitutions.  We 
hear  much  said,  it  is  true,  of  the  English  constitution ;  but  what 
is  it  ?  A  mere  collec^iion  of  naap^fl  and  prfinfirinnta  g^t|in|rpf^  jip 
in  the  progress  of  som.e,Jyfinty>genturie8>.flBdl^^  ioJ;>amodi- 
iied  or  abrogated  by  the  omnipotent  will  of  Parlianxant.  Not  so 
w^Itli  the  American  idea  of  a  constitution.  We  understand  it  to 
be  a  solemn  written  declaration  of  the  sovereign  will  of  the  people, 
in  their  original  capacity,  as  the  highest  earthly  power,  prescrib- 
ing the  form  and  limiting  the  powers  of  the  government,  which 
they  have  thus  voluntarily  created.  And  this  idea  is  as  simple,  as 
it  is  new  and  grand.  A  sufiicient  number  of  people  to  form  a 
nation,  enter  into  a  compact  for  that  purpose,  and  reduce  the 
terms  to  writing.  That  instrument  is  their  constitution  ;  in  con- 
formity with  which,  as  their  organic  and  fundamentel  law,  all 
other  laws  are  to  be  made,  and  all  delegated  powers  executed. 
But  this  primary  idea  of  a  constitution  acquires  some  complexity 
from  the  peculiar  organization  of  our  political  system.  The  people 
of  the  United  States  might  have  agreed  to  form  themselves  into 
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one  consolidated  government ;  and  in  that  case,  we  should  have 
had  but  a  single  constitution,  but,  for  a  variety  of  reasons, 
they  preferred  state  governments,  united  under  a  federal  govern- 
ment. This  renders  the  department  of  constitutional  law  less 
simple  than  it  would  otherwise  have  been.  For,  in  the  first  place, 
we  have  the  federal  constitution,  which  speaks  the  sovereign  voice 
of  all  the  people  of  the  United  States,  and  is  supreme  over  the 
subjects  to  which  it  extends ;  and  next,  we  have  a  constitution  for 
each  State,  which  is  subordinate  to  the  federal  constitution,  but 
supreme  in  all  other  respects.  Notwithstanding,  however,  this 
double  aspect  of  constitutional  law,  it  is  still  very  far  from  being  a 
difficult  study ;  illustrated  as  it  has  been  by  the  most  able  com- 
mentators. And  as  to  its  dignity  and  importance,  I  presume  there 
cannot  be  two  opinions  on  the  subject.  Whatever  may  be  said 
about  subordinate  branches,  no  American  citizen  can  hesitate 
about  this.  He  can  but  poorly  appreciate  the  freedom  he  enjoys, 
who  does  not  understand  the  great  charter  which  secures  it.  I 
was  about  to  go  further,  and  say,  that  he  does  not  deserve  to  be 
free,  who  will  not  inform  himself  in  what  his  freedom  consists. 
But  when  I  consider  how  many  of  our  citizens  have  no  opportunity 
of  studying  our  constitutions,  for  want  of  suitable  provisions  in 
our  seminaries  of  learning,  I  forbear.  In  Rome,  had  Rome  been 
blessed  with  a  constitution  instead  of  the  law  of  the  twelve  tables, 
every  citizen  would  have  been  required  to  know  it  by  heart.  And 
shall  the  many  here,  whose  high  prerogative  it  is  to  rule  the  few, 
leave  the  study  of  the  constitution  only  to  the  few?  Lawyers 
must  study  it,  as  the  foundation  of  all  other  law ;  and  shall  not 
others  study  it  as  the  foundation  of  their  liberty  ?  I  trust  this 
disgrace  is  not  always  to  attach  to  our  system  of  education. 

Thirdly^  the  Law  of  Persons.  Having  mastered  the  principles 
of  constitutional  law,  and  thus  laid  firm  and  strong  the  founda- 
tions of  the  legal  edifice,  the  student  is  prepared  to  commence  the 
superstructure.  He  now  understands  the  limits  of  delegated 
power.  He  has  seen  what  laws  may,  and  what  laws  may  not  be 
made ;  and  how  the  permitted  laws  are  made  and  administered. 
It  remains,  then,  to  inquire,  what  the  existing  laws  do  in  fact 
provide  ?  We  may  say,  in  general  terms,  that  all  the  subjects  of 
law  resolve  themselves  into  rights  and  remedies^  connected  with 
persons  and  property;  and  this  may  sound  like  a  very  simple 
matter.  But  if,  from  this  generalization,  we  descend  into  particu- 
lars, we  shall  find  that  there  is  scarcely  an  individual  i*elation  or 
interest,  which  is  not  the  subject  of  legal  provision,  and,  therefore, 
of  legal  study.  We  take  up,  then,  in  the  next  place,  the  law  of 
persons,  which  comprehends,  all  Jhe  various  relations  which  the 
menibcrs  of  society  can  sustain  towards  each  other.  Here  we 
Save  natural  and  artificial  persons,  including  corporations ;  public 
and  private  persons,  including  all  who  occupy  official  stations; 
citizens,  aliens,  and  Indians;  males  and  females,  including  the 
relation  of  husband  and  wife ;  infants  and  adults,  including  the 
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relations  of  parent  and  child,  and  of  gnardian  and  ward ;  sane 
and  insane  persons ;  masters  and  servants,  including  slaves,  ap- 
prentices, and  agents  ;  partners  in  business ;  and,  lastly,  executors 
and  administrators,  who  come  in  to  wind  up  affairs,  when  death 
has  terminated  all  other  relations. 

Fourthly^  the  Law  of  Property.  Here  we  have  things  in  posses- 
sion, and  things  in  expectation,  including  all  the  various  kinds  of 
contracts ;  and  things  real,  and  things  personal,  including  all  the 
various  distinctions  between  real  and  personal  property.  And 
when  we  have  mastered  these,  we  have  yet  to  study  their  various 
modes  of  acquisition  and  transfer ;  by  occupancy,  marriage,  descent, 
devise,  and  purchase,  including  the  forms  and  properties  of  all  the 
various  instruments  by  which  ownership  is  evidenced  or  transferred, 
and  the  numerous  liens  which  may  attach  in  the  course  of  these 
operations. 

Fifthly^  the  Law  of  Crimes.  Here  we  shall  be  little  aided  by 
any  American  works,  (a)  Even  Kent's  Commentaries  omit  this 
subject  altogether;  and  we  have  comparatively  few  reported 
criminal  cases.  In  some  of  the  States,  as  in  Ohio,  this  branch  of 
law  is  made  exceedingly  simple,  by  substituting  a  criminal  code 
in  place  of  the  common  law ;  and  even  where  this  is  not  the  case, 
the  spirit  of  humanity  has  occasioned  numerous  modifications,  all 
tending  to  make  this  division  of  legal  study,  equally  simple  and 
interesting. 

Sixthly^  the  Law  of  Procedure.  The  preceding  subdivisions  com- 
prise what  may  be  called  the  theory  of  the  law  ;  but  the  practice 
yet  remains  to  be  studied.  It  is  one  thing  to  learn  what  our 
legal  rights  are  ;  but  a  very  different  thing  to  learn  how  remedies 
are  administered,  when  these  rights  have  been  violated.  The  law 
of  procedure^  then,  which  is  the  only  remaining  division,  is  of  great 
extent  and  intricacy.  First,  you  have  to  acquaint  yourself  with 
common-law  proceedings ^mcXw^'wi^  whatever  belongs  to  the  conduct 
of  a  suit  through  tlie  courts,  from  its  commencement  in  the  lowest 
court,  to  its  final  determination  in  the  court  of  last  resort.  This 
would  be  no  short  task,  if  there  were  but  a  single  form  of  action. 
But  when  you  consider  that  there  are  as  many  as  nine  (J)  differ- 
ent actions,  abounding  in  nice  distinctions  and  cunning  techni- 
calities, you  willjealize  that  the  labor  must  be  multiplied  as  many 
fold.  I  know  not  that  society  bears,  at  present,  one  burden  so  un- 
necessary, as  the  cumbrous  system  of  common-law  proceedings. 
Tliere  would  seem  to  be  no  more  need  of  so  many  and  such  tedious 
forms  of  action,  than  there  is  of  the  exploded  system  of  Byllogistic 
reasoning.  But  this  is  not  the  place  to  enlarge  upon  such  a  topic. 
You  turn,  then,  in  the  next  place,  to  chancery  proceedings  ;  and 

{a)  The  excellent  treatiseS^f  TVharton  on  Criminal  Law  and  on  the  Law  of  Homi- 
eide,  hare  appeared  since  the  text  was  written.  Still  later  treatises  on  the  Criminal 
Law  are  referred  to  in  the  first  note  to  Lecture  XXXIV.,  post, 

(6)  How  the  code  has  since  changed  the  system  of  pleading  at  common  law»  will 
be  seen  hereafter. 
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here  you  find  much  greater  simplicitj.  There  is  but  one  general 
form  for  all  cases ;  and  this  is  so  perfect,  as  an  instrument  of  liti- 
gation, that  it  might  just  as  well  be  adapted  to  remedies  at  law,  as 
in  equity.  It  is,  however,  so  entirely  different  in  every  particular, 
that  it  must  be  made  a  distinct  study.  Lastly,  you  have  to  ac- 
quaint yourself  with  criminal  proceedinff9^  which  differ  essentially 
from  both  the  others.  But  here,  again,  there  is  but  a  single  form, 
and  this  is,  perhaps,  as  simple  as  it  could  be  made,  consistently 
with  precision.  I  should,  perhaps,  be  safe  in  saying,  that  it  re- 
quires four  times  as  much  labor  to  become  familiar  with  civil  pro- 
ceedings at  common  law,  as  with  chancery  and  criminal  proceedings 
both  together. 

§  4.  Inducements  to  Legal  Study,  Mj  object  thus  far  has  been, 
to  illustrate  the  nature  of  legal  study,  by  hasty  references  to  the 
sources  of  information,  and  to  the  subjects  with  which  the  law  is 
conversant.  If  I  have  at  all  succeeded  in  this  object,  I  have  veri- 
fied the  declaration  of  Blackstone,  ^^  that  the  law  employs  in  its 
theory  the  noblest  faculties  of  the  soul."  He  further  declares, 
"  that  it  exerts  in  its  practice  the  cardinal  virtues  of  the  heart ; " 
and  this  is  what  I  shall  now  endeavor  to  demonstrate.  I  do  not 
intend  to  maintain  that  the  legal  profession  is  superior  in  respect- 
ability to  all  other  professions ;  for  I  do  not  so  believe.  On  the 
contrary,  I  consider  all  honest  occupations  as,  in  the  abstract, 
equally  respectable ;  because  they  are  all  equally  necessary.  If 
there  be  any  difference,  in  this  respect,  it  consists  not  so  much  in 
the  profession  itself,  as  in  the  manner  in  which  its  duties  are  dis- 
charged —  "  Act  well  your  part :  there  all  the  honor  lies."  In  this 
view,  the  world  may  be  compared  to  a  vast  workshop,  in  which 
all  varieties  of  business  must  be  going  on  simultaneously,  because 
the  countless  wants  of  mankind  cannot  be  otherwise  supplied ; 
and  in  order  that  each  kind  of  work  may  be  performed  well,  this 
mass  of  labor  is  divided  into  an  almost  infinite  number  of  branches, 
each  workman  attending  exclusively  to  his  own  particular  branch. 
If,  then,  all  the  laborers  work  equally  well,  they  deserve  to  be  ac- 
counted equally  respectable.  And  yet  between  the  employuient 
of  making  heads  for  pins,  and  that  of  administering  laws  for  a 
nation,  there  is  certainly  vast  room  for  preference.  Both  are 
necessary,  and  both  respectable  ;  and  yet  every  one  feels  that  they 
differ  immeasurably  in  point  of  dignity. 

I  begin,  then,  with  the  remark,  that  the  employment  of  the  law- 
yer is  pre-eminently  one  of  trust  and  confidence.  The  law  itself 
so  regards  it;  for  it  excuses  the  lawyer  from  revealing  what  his 
client  has  confided  to  him,  while  it  compels  a  disclosure  even  from 
a  religious  confessor,  (a)  But  what  is  still  more  to  the  purpose, 
men  so  regard  it.  The  province  of  a  lawyer  is  to  vindicate  rights 
and  redress  wrongs;  and  it  is  a  high  and  holy  function.  Men 
come  to  him  in  their  hours  of  trouble  ;  not  such  trouble  as  religion 

(a)  The  code  excoses  the  religious  confessor  also.  And  hy  a  late  amendment 
the  physician,  67  Ohio  Law,  113. 
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can  solace,  ox;  medicine  cure;  but  the  trouble  arising  from  inno- 
cence accused,  confidence  betrayed,  reputation  slandered,  liberty 
assailed,  property  invaded,  promises  broken,  the  domestic  relations 
violated,  or  life  endangered.  The  guilty  and  the  innocent,  the  up- 
right and  the  dishonest,  the  wronging  and  the  wronged,  the  knave 
and  the  dupe,  alike  consult  him,  and  witli  the  same  unreserved 
confidence.  It  is  not  given  to  man  to  see  the  human  heart  com- 
pletely unveiled  before  him.  But  the  lawyer  perhaps  comes  more 
nearly  to  this,  than  any  other  ;  for  there  is  no  aspect  in  which  the 
human  character  does  not  present  itself,  in  his  secret  consultations. 
All  the  passions,  all  the  vices,  and  all  the  virtues,  are  by  turns 
subjected  to  his  scrutiny.  He  has  thus  studied  human  nature  in 
its  least  disguised  appearances.  He  has  watched  it  under  all 
trials ;  in  the  light  and  in  the  shade,  in  ecstasy  and  in  despair,  in 
glory  and  in  shame. 

But  let  us  leave  his  office,  and  pursue  him  to  the  forum.  Here 
is  his  field  of  triumph  and  renown,  or  of  defeat  and  shame.  Here 
he  meets  his  antagonist,  in  the  sharp  encounter  of  wit,  reasoning, 
and  persuasion.  He  has  pledged  his  best  exertions  to  his  client ; 
he  has  a  liberal  compensation  in  prospect  or  possession  ;  and  his 
reputation  is  at  stake  in  the  result  of  the  cause.  Here,  then,  is 
every  incentive  to  eloquence,  and  every  opportunity  to  display  it. 
He  is  in  the  field  where  the  great  advocates  who  have  gone  before 
him,  have  won  their  laurels.  He  speaks  indeed  to  convince  the 
court,  and  persuade  the  jury.  But  a  listening  crowd  are  hanging 
upon  his  accents,  and  making  up  a  verdict  for  or  against  himself. 
And,  above  all,  his  client  is  there,  intently  watching  every  word 
and  motion,  because  on  them  are' suspended  all  he  holds  dear. 

At  length  we  follow  the  successful  lawyer,  from  the  bar  to  the 
bench.  The  counsellor  has  at  last  become  the  judge.  The  top- 
most round  of  the  ladder  is  now  reached.  And  here  all  the  high 
qualities  of  his  nature  are  called  into  exercise.  Tlie  sagacity 
which  cannot  be  misled  by  sophistry ;  the  integrity  which  nothing 
can  shake  or  bribe ;  the  stern  impartiality,  which  forgets  the  parties 
and  looks  only  at  the  cause ;  the  dignified  courtesy,  which  rebukes 
levity,  while  it  wins  respect ;  these  are  the  qualities  without  which 
all  the  learning  of  a  Coke  would  not  make  a  worthy  judge,  and 
which  nowhere  shine  so  conspicuously  as  from  the  bench.  Of  the 
power  which  belongs  to  the  judicial  office,  of  the  all-pervading  in- 
fluence exerted  by  a  Mansfield  or  a  Marshall,  for  example,  I  need 
not  here  speak.  Such  men  live  in  their  decisions,  through  all 
coming  time ;  for  these  decisions  go  to  swell  the  great  aggregate 
of  common  law,  and  thus  determine  the  rights  of  generations 
yet  unborn. 

Nor  is  it  to  the  judicial  office  alone  that  the  lawyer  may  aspire. 
His  studies  pre-eminently  fit  him  for  every  civil  office.  In  the 
halls  of  legislation  he  must  ever  occupy  a  conspicuous  place, 
because  no  man  is  so  well  prepared  to  suggest  and  frame  new 
laws,  as  he  who  knows  what  the  existing  laws  contain.    It  is  a 
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well-known  fact,  that,  from  the  days  of  the  revolution  down  to 
the  present  time,  no  single  class  of  the  community  has  performed 
so  much  of  the  public  service  of  the  country,  as  the  members  of 
this  profession.  I  do  not  mention  this  as  a  motive  to  study  law, 
but  as  a  proof  of  the  estimation  in  which  the  profession  has  been 
held.  As  a  motive,  I  should  rather  hold  it  in  contempt.  I  know 
not  a  greater  vice  of  the  times,  than  the  all-prevalent  hankering 
after  office.  It  is  degrading  alike  to  electors  and  elected.  The 
old  idea  was,  that  office  should  seek  the  man ;  now  the  man  seeks 
the  office ;  and  he  descends  to  the  most  humiliating  compliances  in 
order  to  obtain  it.  Men  seem  to  forget  their  self-respect,  when 
they  seek  honor  from  office ;  as  if  that  which  is  factitious  could 
alter  that  which  is  inherent  in  the  man.  But  this  is  a  digression. 
I  would  hold  up  the  legal  profession,  as  an  end  in  itself,  not  as  a 
stepping-stone  to  sometliing  higher.  In  fact  there  is  nothing 
higher.  He  who  stands  at  the  head  of  this  profession,  is  on  a 
level  with  the  most  elevated  in  the  land  ;  and  instead  of  owing  his 
eminence  to  the  solicited  suffl'ages  of  others,  he  has  the  proud 
satisfaction  of  having  achieved  it  for  himself.  Nor  is  this  all.  If 
such  be  the  influence  of  the  profession,  in  calm  and  peaceful  times, 
what  must  it  not  be,  when  tlie  elements  of  society  are  thrown  into 
unwonted  commotion  ?  Hitherto,  indeed,  since  the  formation  of 
our  government,  the  political  horizon  has  been  comparatively  calm. 
There  have  been  some  threatening  clouds  now  and  then,  hut  no 
destroying  tempests.  In  the  main,  the  fundamental  rights  of 
men  have  been  scrupulously  respected,  and  the  laws  duly  observed 
and  administered.  A  learned  bench,  and  an  upright  bar,  liave 
quietly  preserved  the  order  of  the  system,  while  the  busy  and 
protected  public  have  hardly  felt  their  influence.  But  imagine  a 
reverse  ;  for  it  is  at  least  possible,  and  the  enemies  of  free  govern- 
ment are  loudly  predicting  it.  We  are  trying  the  greatest  political 
experiment  the  world  ever  witnessed  ;  and  the  experience  of  all 
history  warns  us  not  to  feel  too  secure.  A  voice  from  the  tombs 
of  all  the  departed  republics,  tells  us  that  if  our  liberty  is  to  be  ul- 
timately preserved,  it  is  at  the  price  of  sleepless  vigilance.  I  refer 
not  to  foreign  aggression,  for  of  this  wc  have  nothing  to  fear ;  our 
only  foes  are  those  of  our  own  household.  Domestic  aggression 
may  come  from  two  quarters ;  from  those  who  govern,  or  from 
those  who  are  governed.  On  the  one  hand,  power  is  always  tend- 
ing to  augmentation.  Those  who  have  some,  employ  it  to  gain 
more  ;  and  if  not  seasonably  withstood,  become  too  strong  to  bo 
resisted.  And  on  the  other  hand,  liberty  is  always  tending  toward 
licentiousness.  The  more  men  have,  the  more  they  are  likely  to 
want.  Being  free  from  many  restraints,  they  would  do  away  with 
all.  Now  when  dangers  threaten,  from  either  of  these  quarters ; 
when  rulers  would  trample  the  law  under  their  feet,  or  mobs  would 
rise  to  overthrow  it ;  who  are  the  sentinels  to  give  the  alarm  ? 
Do  I  assume  too  much,  in  saying  society  looks  with  confidence  to 
that  clasff  of  men  whose  profession  it  is  to  watch  over  the  law  ? 
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We  have  now  followed  the  lawyer  through  his  whole  career  of 
study,  practice,  and  distinction.  Rising  with  the  dawn,  and  trim- 
ming assiduously  the  midnight  lamp,  we  hare  seen  him  exploring 
the  law  of  nations,  constitutional  law,  the  law  of  persons,  the  law 
of  property,  the  law  of  crimes,  and  the  law  of  procedure ;  and,  for 
this  purpose,  ransacking  the  precedents  of  all  apes,  to  supply  the 
immense  chasms  in  actual  legislation.  Having  thus  stored  his 
mind  with  the  vast  and  various  lore  of  jurisprudence,  we  have  seen 
him  in  secret  consultation  with  his  clients,  contending  at  the  bar, 
deciding  from  the  bench,  and  filling  the  high  places  in  his  country's 
service.  But  perhaps  it  may  be  said,  that  one  side  only  has  been 
exhibited.  I  am  well  aware  that  there  are  prejudices  against  the 
profession.  It  is  said  to  abound  with  pettifoggers,  wlio  pervert 
the  law  to  the  purposes  of  knavery  ;  with  quacks,  who  sacrifice 
their  clients  through  their  ignorance  ;  and  with  needy  hangers-on, 
who  will  foment  lawsuits  rather  than  not  have  them.  Lawyers 
are  said  to  delight  in  tricks,  stratagems,  and  chicanery  ;  to  argue 
as  strenuously  for  the  wrong  as  for  the  right,  for  the  guilty  as  for 
the  innocent,  and  to  hire  out  their  conscience,  as  well  as  their 
skill,  to  any  client  who  will  pay  the  fee.  What  shall  be  said  to 
these  charges?  I,  for  one,  am  willing  to  admit  their  truth,  to 
some  extent.  Our  profession  abounds  with  opportunities  and 
temptations  to  abuse  its  high  functions ;  and  it  would  be  strange 
indeed,  if  it  had  not  some  unworthy  members.  We  lay  no  claim 
to  superhuman  virtue.  We  see  unworthy  members  in  every  other 
profession,  and  therefore  take  no  shame  to  ourselves  that  they  are 
sometimes  to  bo  found  in  ours.  We  also  Isake  refuge  behind  the 
maxim,  that  supply  corresponds  to  demand.  If  there  were  no 
dishonest  or  knavish  clients,  there  would  be  no  dishonest  or 
knavish  lawyers.  Our  profession,  therefore,  does  but  adapt  itself 
to  the  community  in  which  it  is  exercised.  From  all  these  views, 
however  the  leading  impression  which  I  desire  to  leave  upon  your 
minds  is,  that  lawyers  must  dearly  earn  all  they  obtain,  whether  of 
honor  or  emolument.  Let  no  man  enter  the  profession  as  a  sine- 
cure. Genius,  without  toil,  may,  to  some  extent,  distinguish  a 
man  elsewhere;  but  here  he  must  labor,  or  he  cannot  succeed. 
No  quickness  of  invention  can  supply  the  place  of  patient  investi- 
gation. A  clear  mind  might  determine  at  once  what  the  law 
ought  to  be,  but  actual  inspection  alone  can  determine  what  the 
law  is.  Let  those,  therefore,  who  would  prepare  themselves  *'  for 
untying  the  knots  and  solving  the  enigmas  of  jurisprudence,"  first 
of  all  make  up  their  minds  to  hard  work.  Let  them  weigh  well 
the  fact,  that  '^  to  scorn  delights  and  live  laborious  days,"  is  the 
indispensable  condition  of  professional  eminence.  On  somewhat 
easier  terms  tliey  may  prepare  themselves  "  to  prowl  in  courts  of 
law  for  human  prey;"  but  nothing  short  of  resolute,  emulous, 
persevering  study,  can  raise  them  to  that  height  which  alone 
should  satisfy  a  generous  ambition. 

It  only  remains  that  I  announce  the  general  plan  of  these  leo- 
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tures.  As  I  am  to  treat  only  of  the  elements  or  first  principles  of 
law,  I  shall  be  very  sparing  in  the  citation  of  authorities.  Particu- 
lar references  to  volume  and  page,  for  each  proposition  I  may 
advance,  would  consume  much  time  and  space  to  very  little  pur- 
pose. Unless,  therefore,  there  be  some  special  reason  to  the  con- 
trary, I  shall  merely  name  the  authors  who  may  be  consulted  on 
each  subject ;  and  request  you  to  take  my  word  for  the  truth  of 
what  I  may  advance.  Moreover,  while  I  shall  endeavor  to  state 
correctly  what  the  law  is,  I  shall  also  take  occasion  sometimes  to 
suggest  how  it  may  be  improved.  For  highly  as  I  estimate  the 
dignity  of  the  profession,  I  am  not  so  much  enamored  of  the  law 
itself,  as  not  to  perceive  that  it  has  many  imperfections.  It  is  true 
that  the  common  law  comes  to  us  with  letters  of  commendation 
from  a  comparatively  remote  antiquity.  Sage  after  sage,  through 
a  long  lapse  of  time,  has  puid  it  the  tribute  of  lofty  panegyric.  It 
lias  not  only  been  said  to  embody  "  the  gathered  wisdom  of  a  thou- 
sand years,"  but  also  to  be  in  sober  truth,  "the  perfection  of 
reason."  Americans  are  called  upon  especially  to  revere  it,  as 
tlie  parent  of  modern  liberty.  Because  it  withstood,  with  genuine 
Saxon  obstinacy,  the  early  encroachments  of  Norman  usurpation, 
we  are  expected  to  believe  that  it  breathes  throughout  the  very 
soul  of  indomitable  freedom  ;  and  that,  for  this  reason  our  ances- 
tors brought  it  over  to  this  country,  on  their  first  immigration, 
and  cherished  it  as  their  most  precious  heritage.  But  to  all  such 
suggestions,  it  is  sufficient  here  to  reply,  that  if  hoary  antiquity 
and  unbounded  encomium  had  been  permitted  to  preclude  scrutiny, 
the  philosophy  of  Aristotle  would  still  enslave  the  human  mind. 
The  true  ground  to  be  assumed  is,  that  neither  the  antiquity  of  our 
law,  nor  its  present  wide  supremacy,  proves  any  thing,  one  way  or 
the  other,  as  to  its  intrinsic  excellence.  Our  ancestors  adopted  it 
from  necessity,  because  they  had  no  other,  and  we  have  been 
slowly  modifying  it  to  suit  our  condition.  But  numerous  changes 
are  yet  required,  before  the  system  can  be  pronounced  as  perfect 
as  it  admits  of  being  made.  How,  indeed,  can  it  be  otherwise  ? 
Admitting  that  mankind  are  improving  from  generation  to  genera- 
tion, how  is  it  possible  that  rules,  and  maxims,  and  usages,  which 
grew  out  of,  and  were  adapted  to,  the  condition  of  ages  com- 
[)aratively  dark  and  barbarous,  should  be  adapted  to  our  present 
condition  ?  Will  not  a  total  change  in  the  opinions,  habits,  man- 
ners, and  political  institutions  of  a  people,  make  a  correspond- 
ing change  necessary  in  their  municipal  regulations?  These 
questions  will  admit  of  but  one  answer ;  and  therefore  I  regard 
the  subject  of  law  reform^  as  one  of  momentous  importance.  The 
laws  by  which  we  are  governed,  affect  so  intimately  all  our  rela- 
tions and  interests,  that  a  single  defect,  from  the  universality  of  its 
operation,  swells  into  a  vast  evil;  for  its  effect  in  a  single  instance, 
is  to  be  multiplied  by  the  crowding  millions  of  our  population,  in 
order  to  estimate  it  rightly.  If,  then,  there  be  defects  in  our 
system,  let  them  be  fearlessly  exposed.      He  is  no  enlightened 
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friend,  but  a  blind  bigot  to  the  law,  who  will  see  no  imperfections 
himself;  or,  seeing  them,  will  endeavor  to  conceal  them  from 
others.  I  am  not,  however,  a  lover  of  innovation  for  its  own  sake. 
I  know  that  the  mere  fact  of  novelty  is  no  recommendation  of 
itself;  and  that  great  respect  is  always  due  to  the  experience 
of  past  ages.  I  will  also  grant,  that  in  the  unparalleled  mental 
activity  of  the  present  age,  the  tendency  is  to  think  too  little, 
rather  than  too  much,  of  present  institutions.  And  when  about 
to  propose  any  radical  reform,  this  fact  should  always  be  borne  in 
mind ;  otherwise  we  may  unintentionally  give  the  wheel  of  refor- 
mation such  an  impetus  that  it  will  revolve  too  far.  But,  on  the 
other  hand,  there  may  be  such  a  thing  as  too  much  contentment 
with  things  as  they  are.  That  sluggish  disposition  of  mind,  which 
desires  no  change,  is  as  much  to  be  deprecated  as  its  opposite. 
Let  it  become  universal,  and  the  progress  of  human  improvement 
would  cease ;  the  world  would  come  to  a  final  pause ;  and  a  deep 
and  hopeless  lethargy  would  settle  down  upon  the  race  of  man. 
There  is,  however,  a  golden  medium  between  these  two  extremes.  It 
is  that  disposition  of  mind  which  neither  reveres  what  is  old,  nor 
admires  what  is  new,  merely  on  account  of  its  being  old  or  new ; 
but  submits  every  question  to  the  test  of  strict  examination  upon 
its  intrinsic  merits.  And  this  is  the  disposition  with  which  I  hope 
to  comment  upon  the  various  topics  hereafter  to  be  presented,  (a) 


LECTURE    11. 

PRINCIPLES  OF  POLITICAL  ORGANIZATION. 

§  5.  Origin  of  Govemment.  In  the  preceding  lecture,  I  stated 
that  municipal  law  comprehends  the  established  regulations  of 
political  society ;  hence  the  propriety  of  a  preliminary  inquiry  into 
the  fundamental  principles  of  political  organization.  To  this  end, 
let  us  begin  with  man  in  that  condition  wliich  is  usually  denomi- 
nated a  state  of  nature.  In  point  of  fact,  this  condition  may  not 
now  exist ;  but  it  can  be  understood  by  imagining  a  sufficient 
number  of  persons  to  have  been  casually  thrown  together  in  a 
wilderness,  beyond  the  control  of  any  human  government ;  and  that 
we  may  not  be  embarrassed  with  tracing  their  slow  progress  from 

(a)  In  hannony  with  these  Tiews  is  the  language  of  an  illufltrioas  statesman  and 
philanthropist,  still  spared  to  mankind :  — 

"  It  was  the  boast  of  Augustus,  that  he  found  Rome  of  brick  and  left  it  of  marble. 
Bnt  how  much  nobler  will  be  the  soYereign's  boast,  when  he  shall  have  it  to  say,  that 
be  found  law  dear  and  left  it  cheap;  found  it  a  sealed  book,  left  it  a  living  letter; 
found  it  tlie  patrimony  of  the  rich,  left  it  the  inheritance  of  the  poor ;  found  it  the 
two  edged  sword  of  craft  and  oppression,  left  it  tlie  staff  of  honesty  and  the  shield 
of  innocence ! "  —  Lord  Brougham. 
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ignorance  to  intelligence,  let  them  be  supposed  to  have  already 
attained  to  this  condition.  It  is  obvious,  that  upon  first  meeting, 
these  persons  would  be  subject  to  no  other  laws  than  those  which 
belong  originally  and  inseparably  to  their  constitution,  as  intellec- 
tual, moral,  and  physical  beings ;  and  which  are  denominated  the 
laws  of  nature.  We  need  not  now  inquire  how  these  laws  are  made 
and  ascertained ;  it  being  sufficient  for  our  purpose,  that  their  uni- 
versal existence  and  supremacy  are  admitted.  By  them,  therefore, 
the  rights  of  nature,  or  natural  rights,  are  to  be  determined  and 
regulated.  The  term  right  has  many  meanings,  which  need  not 
here  be  discussed.  As  a  quality  of  actions  it  means  consistent  with 
law;  and  therefore  the  rights  of  nature  depend  upon  the  laws  of 
nature.  Wrong,  as  a  quality  of  action,  is  the  opposite  of  right, 
and  means,  inconsistent  with  law.  Both  right  and  wrong,  therefore, 
in  a  state  of  nature,  are  determined  by  the  laws  of  nature ;  and 
obligation,  or  duty^  is  determined  in  the  same  way,  for  it  corre- 
sponds to  right.  When  we  are  subjected  to  an}*^  law,  we  are  said 
to  be  under  obligation  to  conform  to  it.  This  is  implied  in  the 
very  nature  of  law.  The  kind  of  obligation  depends  upon  the 
nature  of  the  law.  If  it  be  a  physical  law,  the  obligation  is  a 
matter  of  physical  necessity  ;  we  cannot  help  obeying  it.  If  not, 
the  obligation  is  a  matter  of  choice,  and  is  determined  by  motives  ; 
and  herein  consists  natural  liberty^  or  the  freedom  of  a  state  of 
nature.  Individuals,  in  this  condition,  are  under  no  other 
restraint,  than  that  which  results  from  an  apprehension  of  the 
consequences  which  follow  from  conformity  or  non-conformity  to 
the  laws  of  nature ;  in  other  words,  their  conduct  is  regulated 
by  a  sense  of  moral  obligation  alone.  Having  as  yet  contracted  no 
engagements  with  one  another,  each  individual  is  in  a  state  of 
complete  personal  independence;  and  since  no  one  can  as  yet  have 
acquired  any  rights  which  nature  does  not  vouchsafe  equally  to  all, 
it  follows,  that,  in  a  state  of  nature,  there  is  a  perfect  equality  of 
rights  and  obligations.  And  this  is  the  only  equality  that  would 
exist:  for  we  cannot  suppose  that  any  two  individuals  would  be 
absolutely  equal  in  point  of  fact,  either  physically  or  intellectually. 
The  only  equality  that  can  exist  among  men  is  a  moral  equality, 
or  an  equality  of  rights  and  obligations  ;  and  this  is  a  fundamental 
condition  of  the  state  of  nature. 

Such  being  the  relations  of  men  in  a  state  of  nature,  we  may 
safely  conclude  that  they  could  not  long  continue  in  this  primeval 
condition.  A  community  of  angels  might  need  no  other  restraint 
upon  their  actions ;  but  constituted  as  men  are,  the  moral  obhga- 
tions  of  a  state  of  nature  would  not  be  sufficient  to  maintain 
harmony  and  order.  To  hinder  the  strong  from  oppressing  the 
weak,  and  prevent  might  from  trampling  upon  right ;  in  a  word, 
to  avoid  the  nameless  evils  of  anarchy,  something  more  than  a 
moral  government  would  be  found  indispensable.  But  a  civil  govern- 
ment could  only  be  established  in  one  of  two  ways ;  by  coercion  or 
consent.    A  government  founded  on  coercion,  is  called  despotism; 
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and  exists  whenever  one  or  more  individuals  make  their  will  the 
law  for  the  rest  of  the  community,  and  compel  them  to  submit. 
Perhaps  in  the  case  supposed,  some  such  attempt  would  be  first 
made.  But  there  being  no  moral  obligation  to  submit  to  such 
usurped  dominion,  and  a  strong  natural  impulise  in  every  bosom  to 
resist  it,  a  despotic  government  could  have  no  hope  of  permanency. 
The  first  opportunity  would  be  seized  to  throw  it  off.  This  could 
only  be  done  by  concert  and  co*operation  among  the  disaffected 
and  oppressed.  Sooner  or  later  this  crisis  must  arrive  ;  and  then, 
if  not  at  first,  there  would  be  a  voluntary  association,  for  the  pur- 
pose of  establishing  a  government  by  consent.  This  is  what  we 
understand  by  entering  into  the  social  compact;  the  result  of 
which  would  be  to  exchange  natural  for  civil  liberty.  Each 
member  of  the  new  community  would  relinquish  some  portion  of 
his  natural  rights,  to  obtain  better  security  for  those  reserved, 
which  would  now  be  called  civil  rights.  For  the  reasons  before 
given,  the  concessions  made  by  eacli  ought  to  be  the  same ;  and 
the  aggregate  of  these  individual  concessions  would  measure  and 
constitute  the  powers  of  the  new  government.  As  no  unnecessary 
restraint  would  be  voluntarily  submitted  to  by  rational  men,  the 
problem  to  be  solved,  in  framing  the  terms  of  the  compact,  would 
be  to  construct  such  a  system  of  government  as  would  effectually 
secure  the  general  welfare  of  the  whole,  at  the  least  possible  sacrifice 
of  individual  freedom.  A  government  so  constructed  would  be 
emphatically  a/ree  government^  since  it  would  derive  all  its  powers 
from  the  consent  of  the  governed.  The  nature  and  limits  of  these 
powers  need  not  here  be  discussed  in  detail.  It  may  be  well, 
liowever,  to  glance  at  some  of  the  more  general  principles  by 
which  they  would  be  determined. 

It  is  not  improbable  that  the  supposed  community  would  set 
out  witli  the  experiment  of  holding  all  things  in  common,  recog- 
nizing no  separate  individual  property.  If  so,  the  powers  of  gov- 
ernment would  extend  only  to  the  regulation  of  the  personal  rights 
of  the  members.  But  this  state  of  things  would  not  long  con- 
tinue. Experience  would  soon  demonstrate  that  the  only  efficient 
incentive  to  activity,  is  the  hope  of  profit  and  accumulation,  which 
results  from  the  appropriation,  to  each  individual,  of  the  avails  of 
his  own  labor.  The  exclusive  otvnership  of  property  by  individuals, 
therefore,  would  ultimately,  if  not  at  first,  become  the  subject  of 
regulation ;  and  then  the  powers  of  government  would  extend  to 
the  regulation  of  the  proprietary  as  well  as  personal  rights  of  the 
members.  And  we  may  say,  in  general  terms,  that  the  regulation 
of  these  rights  would  be  the  whole  aim  and  purpose  of  the  com- 
pact creating  the  government.  Such,  then,  being  the  objects  to 
which  the  powers  of  government  would  extend,  the  following 
general  rules  ought  to  regulate  their  exercise :  — 

1.  The  powers  of  government  should  operate  upon  conduct  only, 
and  not  upon  opinions.  And  the  reason  is,  that  mere  opinions, 
not  carried  into  action,  can  affect  neither  the  persons  nor  property 
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of  others.  Besides,  the  very  attempt  to  regulate  opinions  would 
be  preposterous ;  for  though  government  may  enforce  outward 
conformity,  it  cannot,  in  the  nature  of  things,  reach  the  inward 
thoughts.  Men  could  not  renounce  the  freedom  of  opinion  if  they 
would  ;  and  they  would  not  if  they  could. 

5.  They  should  operate  upon  civil  conduct  only,  and  not  upon 
moral  conduct  apart  from  civil.  I  have  touched  upon  this  topic 
before.  The  reason  is,  that  government  has  no  concern  with  men, 
except  in  the  capacity  of  citizens,  or  members  of  civil  society. 
As  moral  agents,  we  are  accountable  to  another  and  higher  power. 
Human  government  cannot  fix  the  standard  of  moral  right  and 
wrong ;  and  it  should  not  even  attempt  to  enforce  conformity  to 
the  standard  established  by  the  Creator,  any  further  than  the  tem- 
poral welfare  of  society  requires.  Its  province  does  not  reach 
into  eternity,  but  ends  with  time.  This  attribute  of  human  power, 
which  may  be  called  its  worldiness^  depends  upon  the  obvious  con- 
sideration, that  there  can  be  no  such  thing  as  merit  or  demerit, 
without  the  liberty  of  choice.  We  cannot  be  good  or  bad  upon 
compulsion.  It  is  only  as  free  agents  that  we  can  deserve  praise 
or  blame.  Hence  we  must  be  careful  to  distinguish  between  moral 
right  and  wrong  and  legal  right  and  wrong.  Human  power  may 
determine  the  latter  ;  but  the  former  depends  upon  a  superhuman 
power. 

3.  They  should  be  revocable  at  pleasure,  by  the  people  who 
granted  them.  The  reason  is,  that  if  one  generation  could  bind 
its  successors  for  any  definite  period,  it  might,  on  the  same  prin- 
ciple, bind  them  for  ever ;  and  thus  make  slaves  of  all  posterity. 
Perpetual  powers  would  be  clearly  incompatible  with  liberty. 
Each  generation  must  have  the  option  of  dissenting  from  powers 
previously  conferred ;  and  tlien,  from  its  omission  to  dissent,  its 
continued  assent  may  be  presumed.  How  far  this  general  prin- 
ciple has  been  departed  from,  in  the  case  of  charters,  will  be  con- 
sidered hereafter. 

4.  The  system  must  be  founded  on  a  perfect  equality  of  rights. 
The  reason  is,  that  an  intelligent  people  would  consent  to  no  other 
arrangement.  Enjoying  this  equality  in  the  state  of  nature,  we 
cannot  doubt  that  they  would  insist  upon  retaining  it  under  the 
compact.  Sooner  than  voluntarily  disfranchise  themselves,  by 
yielding  up  rights  to  be  enjoyed  by  others  having  no  better  claim 
than  themselves,  they  would  undoubtedly  refuse  to  join  in  the 
compact. 

5.  It  must  be  agreed,  that  in  all  points  of  difference,  the  major'- 
ity  shall  prevail.  This  would  be  a  matter  of  necessity.  Absolute 
unanimity  on  all  subjects  is  out  of  the  question.  Concession 
therefore  must  come  from  some  quarter,  or  compulsion  would 
follow.  If  resort  be  had  to  physical  force,  the  majority  must  of 
course  prevail ;  and  the  only  way  to  avoid  this  resort  would  be 
for  the  minority  to  submit  without  it.  This  would  be  the  more 
readily  agreed  to,  however,  for  another  reason,  there  is  always  a 
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fair  presumption,  that  of  two  sides  of  a  question,  that  side  on 
which  the  greatest  number  of  free  minds  concur,  is  the  right  side. 
This  indeed  may  not  always  be  true,  and  therefore  it  might  be 
expedient  to  provide,  that  certain  very  important  measures  should 
require  the  concurrence  of  something  more  than  a  bare  majority. 
But  still  it  must  obviously  be  a  preliminary  condition  to  the  first 
movement,  that  the  majority  shall  prevail. 

§  6.  Idea  of  a  ConHtitution.  Setting  out,  then,  with  the  position 
that  while  all  are  to  have  equal  rights,  yet  in  cases  of  difference 
of  opinion,  the  majority  are  to  prevail ;  the  question  would  now 
be,  who  shall  exercise  the  functions  of  government  ?  Or,  in  other 
words,  where  shall  the  supreme  power  or  sovereignty  of  the  com- 
munity be  lodged?  Since  all  power  belongs  originally  to  the 
people  in  mass^  it  is  probable  that,  in  the  first  instance,  arrange- 
ments would  be  made  for  exercising  it  personally ;  each  meml)er 
participating  equally  in  all  public  affairs.  This  would  constitute 
a  simple  democracy.  But  it  would  obviously  be  adapted  only  to  a 
small  and  compact  population.  When  the  people  should  become 
numerous  and  widely  diffused,  they  would  find  it  inconvenient,  if 
not  impracticable,  to  assemble  for  public  business,  as  often  as 
occasion  would  require ;  and  when  assembled,  there  would  be  too 
many  voices  to  act  with  energy  and  despatch.  These  considerations 
would  suggest  the  adoption  of  some  other  scheme.  And  since  we 
cannot  suppose  that  a  wise  people  would  consent  to  give  up  the 
fundamental  doctrine,  that  all  power  belongs  of  right  to  them,  the 
problem  would  be  to  substitute  some  form  of  government,  which 
would  retain  this  great  democratic  principle,  and  at  the  same  time 
obviate  the  necessity  of  a  direct  participation  by  each  individual  in 
all  public  affairs.  This  could  only  be  done  by  adopting  the  prin- 
ciple of  representation^  whereby  one  person  would  be  authorized  to 
represent  or  act  for  any  given  number.  In  this  way,  the  system 
might  be  adapted  to  any  amount  of  population  or  extent  of  terri- 
tory ;  while  at  the  same  time,  the  great  body  of  the  people  could 
attend,  with  little  interruption,  to  their  private  affairs.  The  rep- 
resentatives^ to  whom  authority  would  thus  be  delegated^  would  be 
the  servants  and  not  the  masters  of  their  constituents,  whose  will 
it  would  be  their  office  to  execute  ;  and  the  government  would 
now  be  changed  from  a  simple,  to  a  representative  democracy.  But 
since  representatives  ought  not  to  be  trusted  with  unlimited  dis- 
cretion, some  method  must  be  devised  for  defining  their  powers. 
And  as  it  would  be  difficult,  if  not  impossible,  to  give  them  special 
instructions  for  each  particular  occasion,  a  set  of  general  and 
permanent  instructions  would  be  provided  to  serve  for  all  occasions. 
And  this  is  what  we  understand  by  a  constitution.  In  other  words, 
a  constitu^on  is  a,  wyjtt^^  ftxprftnaion  of  £Ee  sovereign.  will_of_the 
people,  in  relation  tQ  lhfiLJiiaa.Md..pQwe.m  pf  govern  menji.  Pro- 
ceeding from  the  people  in  their  supreme  capacity,  as  the  highest 
earthly  power,  it  could  be  transcended  or  abrogated  by  them  only ; 
while  to  their  representatives,  it  would  be  a  supreme  and  inviolable 
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law.  In  framing  this  constitution,  one  of  the  leading  objeets 
would  manifestly  be,  to  define  with  all  possible  accuracy  the  powers 
delegated  to  government.  This  might  be  done  by  enumeration, 
or  by  prohibition^  or  by  a  combination  of  both.  First,  all  the 
powers  to  be  exercised  might  be  specifically  enumerated  ;  and  thus 
all  powers  not  specified,  would,  for  that  reason,  bo  prohibited ;  be- 
cause the  grant  would  be  special,  and  the  prohibition  general.  But 
the  difficulty  of  this  method  would  be  to  make  an  enumeration  so 
full  and  complete  as  to  reach  all  the  details  of  municipal  regulation. 
Again,  all  powers  not  to  be  exercised  might  be  specially  prohibited, 
and  thus  all  powers  not  thus  prohibited,  would,  for  that  reason, 
be  conferred ;  because  here  the  prohibition  would  l)e  special,  and 
the  grant  general.  This  method  would  be  less  difficult  than  the 
other,  because  there  are  fewer  things  to  be  prohibited,  than  to  be 
authorized.  And  the  manner  of  prohibition  might  be  twofold. 
Some,  things  might  be  directly  prohibited,  by  declaring  in  so  many 
words  that  they  shall  not  be  done ;  while  other  things  might  be 
Indirectly  prohibited,  by  a  declaration  of  certain  fundamental 
rights  of  the  people,  which  should  never  be  infracted.  But  after 
all,  absolute  certainty  could  scarcely  be  attained  in  either  way. 
And  even  when  both  should  be  combined,  much,  probably,  would 
still  remain  to  be  deduced  from  the  fundamental  doctrines  of  the 
social  compact. 

§  7.  Checks  and  Balances,  The  definition  of  delegated  powers 
by  a  written  constitution,  would  thus  be  the  first  grand  movement 
towards  free  government.  But  as  yet,  there  would  only  be  a 
government  on  parchment.  To  give  directions  is  one  thing ;  to 
insure  obedience  is  a  very  different  thing.  These  powers  are  to  be 
exercised  by  men  over  men ;  and  it  would  be  necessary  to  take  all 
possible  precautions  to  secure  their  proper  administration.  The 
two  principal  qualities  required  in  the  officers  of  government,  in 
order  to  insure  a  good  administration,  are  ability  and  fidelity. 
Accordingly  in  constructing  the  machinery  of  the  constitution,  all 
efforts  would  be  directed  to  these  two  points;  and  the  results 
would  constitute  what  are  denominated  the  checks  and  balances 
of  the  government.  On  the  nice  adjustment  of  these,  the  experi- 
ment would  mainly  depend.  For  unless  delegates  can  be  pre- 
vented from  abusing  the  trust  committed  to  them,  a  representative 
government  would  be  little  better  than  a  despotism.  What,  then, 
are  the  safeguards  of  delegated  power  ?  Some  of  the  more  im- 
portant I  will  briefly  describe. 

1.  Mode  of  designating  Officers.  Much  would  depend  upon  the 
mode  of  designating  the  public  functionaries.  They  should  not  be 
designated  by  lot^  because  this  would  render  their  fitness  a  mere 
matter  of  chance ;  and  the  only  other  method  which  suggests  itself, 
is  by  suffrage.  As  the  right  of  suffrage  would,  on  the  principle  of 
equality  before  mentioned,  be  universal^  every  individual  would 
thus  be  enabled  to  exercise  his  judgment  as  to  the  qualifications  of 
the  candidates ;  and  we  may  reasonably  presume  that  the  best  men 
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would  thus  be  elected.  If  not,  it  would  be  the  fault  of  the  voters, 
and  not  of  the  system.  Whether  the  voting  should  be  done  openly, 
by  oral  declaration,  or  secretly,  by  written  ballot,  would  be  a 
subordinate  question,  upon  which  fair  minds  might  reasonably 
differ,  and  which  I  shall  not  stop  to  discuss. (a) 

2.  Tenure  of  Office.  This  would  be  the  next  important  point. 
Office  should  not  be  made  hereditary^  for  the  same  reason  that  the 
first  incumbents  should  not  be  designated  by  lot ;  namely,  because 
this  would  render  fitness  a  mere  matter  of  chance ;  and  also  be- 
cause the  creation  of  a  privileged  order  or  aristocracy^  born  to  rights 
not  enjoyed  by  others,  would  conflict  with  the  principle  of  equal- 
ity. Should  it  then  be  for  life,  or  for  some  shorter  period  ?  This 
question  must  be  decided  upon  a  comparison  of  advantages.  On 
the  one  hand,  a  long  term  of  service  would  furnish  to  the  incum- 
bent the  strongest  motive  to  qualify  himself  well,  because  he  would 
hold  the  office  long ;  it  would  afford  opportunity  for  so  doing,  be- 
cause in  all  things  practice  makes  perfect ;  and  it  would  give  uni- 
formity and  stability  to  the  administration  of  government,  because 
the  same  men  would  be  likely  to  continue  the  same  policy.  But, 
on  the  other  hand,  a  short  term  would  afford  the  best  of  all  secu- 
rities for  fidelity,  because  it  would  allow  no  opportunity  for  any 
systematic  plan  of  encroachment ;  and  more  especially,  because  it 
would  render  the  responsibility  of  the  incumbent  to  his  constituents 
more  immediate  and  certain.  And,  therefore,  since  the  want  of 
fidelity  would  be  more  to  be  dreaded  than  the  want  of  ability,  be- 
cause the  consequences  would  be  more  pernicious,  a  comparatively 
short  term  of  service  would,  on  the  whole,  be  preferred,  as  a  gen- 
eral rule ;  subject,  however,  to  exceptions,  depending  upon  the 
nature  of  the  service. 

3.  Number  of  Officers,  This  would  be  another  important  mat- 
ter. If  all  power  should  be  delegated  to  a  single  person,  which 
would  constitute  a  simple  monarchy^  to  say  nothing  of  the  impossi- 
bility that  one  man  could  personally  manage  all  public  affairs,  the 
liability  to  abuse  would  manifestly  be  greater,  than  where  several 
minds  were  required  to  concur.  And  on  the  other  hand,  if  the 
number  should  be  very  large,  their  movements  would  be  unwieldy, 
and  the  government  expensive.     A  medium  between  these  extremes 

(a)  The  vote  by  ballot  prevails  in  tlie  United  States,  except  in  Virginia,  Ken- 
tucky, and  Missouri,  wiiere  the  vii:a  voce  mode  is  adhered  to.  It  is  tiie  mode  of 
exercising  the  right  of  suffrage  in  France  and  elsewhere  on  the  continent  of  Europe. 
The  viva  voce  mode  is  still  adhered  to  in  England,  against  repeated  attempts  in  Par- 
liament to  substitute  the  ballot  for  it.  The  Romans  practised  the  viva  voce  mode  tiil, 
io  the  last  half  of  the  second  centur}*  before  Christ,  the  ballot  was  introduced. 
The  ballot  or  written  vote  has  now  been  introduced  in  the  English  elections  with 
modifications,  one  of  which  is  that  the  paper,  though  the  contents  are  unknown, 
bears  a  nnmber,  which  is  also  affixed  to  the  strip  retained  by  the  voter,  so  that  in 
case  of  contest  each  man's  vote  can  be  ascertained.  Tiiis  does  away  with  much  of 
its  privacy,  and  a  similar  device  has  lately  been  held  unconstitutional  in  Indiana 
under  a  constitution  requiring  all  voting  to  be  by  ballot  There  the  law  required 
the  inspector  to  place  on  the  outside  of  each  ballot  the  same  number  that  was  put  to 
the  voter's  name  on  the  poll  book,  and  the  court  held  this  inconsistent  with  the 
nature  of  a  ballot    Williams  v.  Stein,  38  Ind.  9. 
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would  therefore  be  preferred ;  and  the  public  functionaries  would 
be  sufficiently  numerous  to  perform  the  public  service  well,  and  no 
more. 

4.  Division  of  Powers.  This  would  be  the  next  point  of  discus- 
sion. Should  all  delegated  power  be  concentrated  in  a  single  body 
of  men,  thus  constituting  a  simple  oligarchy;  or  should  it  be  distrib- 
uted among  different  bodies,  thus  constituting  a  mixed  government  f 
There  would  be  two  reasons  in  favor  of  distribution.  Firsl^  the 
liability  to  abuse  would  be  less,  because  the  different  departments 
could  not  so  readily  cabal  together ;  and  secondly^  the  distribution 
would  secure  that  increased  ability,  which,  in  all  human  affairs, 
results  from  a  division  of  labor.  These  reasons  would  preponder- 
ate over  the  argument  derived  from  the  simplicity  of  a  single  body ; 
and  the  powers  of  government  would  be  distributed  among  distinct 
departments.  But  what  should  be  the  number  of  departments? 
This  would  be  determined  by  an  analysis  of  the  powers  to  be  dis- 
tributed. Since  no  wise  people  would  voluntarily  subject  them- 
selves to  the  transient  commands  of  any  set  of  men,  however 
instructed  and  controlled  by  a  constitution,  the  public  functionaries 
would  be  required  to  govern  by  fixed  laws;  and  it  follows,  that  the 
aggregate  of  power  to  be  delegated,  would  be  that  which  is  neces- 
sary for  making  and  administering  a  system  of  laws,  founded  on 
the  constitution,  as  the  paramount  law.  This  admits  of  a  three- 
fold division,  according  to  the  functions  naturally  called  into  exer- 
cise. Firsts  the  laws  must  be  made  and  promulgated ;  and  the 
persons  designated  for  this  function,  would  constitute  the  legislative 
department.  Secondly,  the  laws  thus  made  must  be  expounded  and 
applied  to  cases  as  they  should  arise ;  and  the  persons  designated 
for  this  function,  would  constitute  the  judicial  department.  Thirdly^ 
the  laws  thus  made  and  adjudicated  upon,  must  be  carried  into 
execution,  and  the  persons  designated  for  this  function,  would 
constitute  the  executive  departfneni.  Accordingly,  there  would  be 
a  primary  distribution  of  all  delegated  powers  among  three  dis- 
tinct departments,  the  legislative,  judicial,  and  executive. 

6.  Subdivision  of  Powers.  After  this  primary  division  of  powers, 
a  further  subdivision  might  advantageously  be  made.  The  first 
desideratum  would  be  a  system  of  laws  good  in  themselves,  inde- 
pendently of  their  administration.  This  would  depend  upon  the 
organization  of  the  legislative  department ;  and  here  the  object 
would  be,  to  insure  a  thorough  knowledge  of  the  wants  of  the 
community,  and  the  most  mature  deliberation  upon  the  measures 
proposed  for  supplying  those  wants.  Now,  all  others  things  being 
equal,  it  requires  no  argument  to  show  that  a  subdivision  of  the 
legislative  department  into  two  distinct  branches,  whose  independent 
concurrence  should  be  necessary  to  the  enactment  of  every  law, 
would  furnish  greater  assurance  of  salutary  legislation,  than  if  the 
legislative  power  were  all  concentrated  in  one  body.  Again,  the 
judicial  power  would,  in  like  manner,  admit  of  a  beneficial  subdi- 
vision.   It  is  obvious,  that  in  every  case  of  an  alleged  violation  of 
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law,  two  questions  are  submitted  to  judicial  cognizance.  First, 
what  are  the  facts  of  the  case?  Secondly,  the  facts  being  ascer- 
tained, what  is  the  law  applying  to  them  ?  These  questions  being 
entirely  distinct,  and  security  against  abuse  of  power  being  more 
important  than  simplicity  of  organization,  the  power  of  deciding 
these  two  questions,  instead  of  being  committed  to  the  same  per- 
sons, might  be  advantageously  divided  between  two  distinct  sets 
of  persons.  Tims  there  would  be  jurors  to  pronounce  upon  the 
facts,  and  judges  to  decide  upon  the  law.  Lastly,  in  regard  to 
the  executive  department,  although  it  must  comprehend  many 
individuals,  yet  as  the  nature  of  its  functions  requires  energy,  and 
despatch,  to  which  unity  is  essential,  this  would  be  a  sufficient 
reason  for  departing  from  the  principle  of  division,  and  vesting  the 
whole  executive  power  primarily  in  a  single  person.  He  must, 
however,  employ  many  subordinate  agents;  and  to  guard  this 
power  of  appointment  from  being  abused,  his  nominations  might 
be  made  to  require  the  confirmation  of  an  independent  body  of 
men,  before  taking  effect. 

6.  Constitutionality  of  Laws.  In  addition  to  the  security  thus 
provided  that  the  laws  would  be  well  made  and  administered,  a 
further  safeguard  would  be  found  in  the  doctrine,  that  no  law 
would  be  valid  unless  conformable  to  the  constitution.  Although  the 
constitution  could  not  specify  in  detail  what  laws  should,  and  what 
laws  should  not  be  enacted,  yet  it  might  and  should  specify  certain 
fundamental  properties,  without  which  no  law  should  be  valid,  and 
these  should  serve  as  landmarks  in  legislation.  But  here  the 
question  would  arise,  who  is  to  decide  upon  the  constitutionality  of 
laws?  In  the  first  instance,  the  legislature  would  express  its 
opinion  by  enacting  the  law  in  question  ;  hence  it  must  of  course 
suppose  itself  not  to  have  transcended  its  powers.  In  the  next 
place,  it  might  be  found  expedient,  for  this  and  other  purposes,  to 
require  the  assent  of  the  executive  to  the  consummation  of  the  law ; 
and  since  an  absolute  veto  might  be  dangerous,  the  executive  dis- 
cretion could  be  restricted  to  referring  an  objectionable  law  back  to 
the  legislature  for  reconsideration.  But  still  there  would  be  wanted 
some  tribunal  to  settle  the  question  of  constitutionality  in  the  last 
resort,  whose  decision  should  be  final  and  conclusive;  and  this 
tribunal  would  of  course  be  Xht  judiciary.  For  when  a  law  should 
come  before  this  department  for  adjudication,  its  constitutionality 
would  be  the  first  question  to  be  decided ;  since  if  it  were  uncon- 
stitutional it  would  not  be  a  law,  though  it  had  the  form  ;  and  it 
would  accordingly  be  declared  invalid. 

7.  Other  Safeguards.  The  safeguards  now  enumerated,  being 
provided  for  in  the  constitution,  would  form  the  principal  secu- 
rities for  good  government.  Some  minor  precautions  might  indeed 
be  taken,  by  so  regulating  the  compensation  of  officers,  as  to  re- 
move all  temptation  to  venality ;  by  so  securing  the  freedom  of 
speech  and  of  the  presSy  that  their  conduct  should  be  constantly  open 
to  public  scrutiny  and  animadversion;    and   by  providing  such 
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means  of  removal  from  office  by  impeachment  or  otlierwiae,  for 
official  misbehavior,  as  would  enable  an  unworthy  incumbent  to 
be  displaced,  even  before  his  term  of  service  expired.  But  without 
pursuing  this  course  of  inquiry  into  further  details,  suffice  it  to 
say,  that  when  all  this  complicated  machinery  should  be  put  into 
complete  operation,  the  community  thus  organized  would  consti- 
tute one  of  those  distinct  political  societies,  which  we  denominate 
a  Slate  or  Nation. 

§  8.  Idea  of  a  Federal  Government.  And  now  for  the  purpose 
of  further  illustration,  let  us  suppose  several  States  or  Nations 
organized  in  a  similar  manner.  It  is  obvious  that  these  nations, 
however  unequal  in  numbers  or  resources,  would  be  entirely  equal 
in  their  political  rights.  Having  as  yet  contracted  no  mutual 
engagements  of  any  kind,  each  would  be  in  itself  completely 
sovereign  and  independent.  Their  relative  situation  as  nations, 
would  be  in  all  respects  analogous  to  that  of  individuals,  prior  to 
entering  into  the  social  compact.  There  being  no  common  power 
to  legislate  for  them,  their  reciprocal  rights  and  obligations  must 
at  first  be  deduced  solely  froto  the  laws  of  nature  applied  to  them 
as  moral  beings.  In  process  of  time,  however,  the  principles  of 
natural  law,  deduced  from  reason  and  revelation,  and  applied  to 
cases  as  they  should  arise,  would  acquire  the  additional  force  of 
custom  and  usage,  and  in  this  way  a  system  of  rules  for  the  govern- 
ment of  national  intercourse  would  be  gradually  formed,  and  would 
constitute  their  jiLs  gentium  or  law  of  Nationa.  In  addition  to 
which,  they  might  also  enter  into  mutual  engagements,  under  the 
name  of  compacts  or  treaties^  and  thus  superadd  their  own  positive 
stipulations  to  the  moral  and  conventional  code  before  mentioned. 
But  howsoever  complete  might  be  the  code  of  international  law 
thus  slowly  matured,  there  would  be  no  common  judicial  or  execu- 
tive power ;  and  consequently  the  due  observance  of  the  laws  thus 
acknowledged,  must  depend  solely  upon  good  faith.  Each  nation 
would  still  remain  the  exclusive  judge  of  its  own  rights  and  duties ; 
and  in  case  of  controversy,  there  being  no  common  interpreter  or 
umpire,  with  power  to  enforce  his  decisions,  the  only  alternative 
would  be  war  or  submission.  The  weaker  nation  would  thus  lie 
at  the  mercy  of  the  stronger,  and  right  would  be  compelled  to 
surrender  to  might.  This  state  of  things  must  continue  so  long  as 
these  nations  should  remain  entirely  distinct.  Peace  would  thus 
be  burdened  with  preparations  for  war,  and  war  would  bring  on  a 
train  of  evils  which  no  words  can  adequately  describe.  These 
contiguous  nations,  therefore,  would  have  almost  the  same  motives 
for  forming  a  common  government,  as  individuals  have  for  enter- 
ing into  the  social  compact.  And  now  the  problem  would  be,  to 
construct  a  government  adapted  to  the  end  proposed.  On  the  one 
hand,  a  mere  league  or  alliance,  binding  the  several  States  only 
in  their  collective  capacities,  and  not  operatmg  upon  individuals, 
would  hardly  deserve  the  name  of  a  government,  since  it  would 
want  the  requisite  strength  and  efficiency.    Reliance  must  still  be 
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had  upon  the  good  faith  of  the  merahers ;  since,  if  they  should 
refuse  to  comply  with  the  terms  of  the  leajrue,  there  would  be  no 
means  of  compulsion.  iSuch  a  feeble  union,  tlierefore,  would  soon 
be  dismembered.  And  on  the  other  hand,  an  absolute  consoli- 
dation of  all  the  States  into  one,  by  completely  annihilating  their 
separate  governments,  and  extending  one  universal  government 
over  the  whole,  would  not  be  agreed  to,  because  the  people  of  the 
Feveral  States  would  naturally  cling  with  fondness  to  their  own 
particular  governments;  and  also  because  such  an  arrangement, 
even  if  assented  to,  would  be  scarcely  prafcticable,  on  account  of 
the  vast  extent  to  which  it  would  thus  be  necessary  to  carry  the 
details  of  municipal  regulation.  For  these  reasons,  a  medium 
between  a  league  and  a  consolidated  government  would  probably 
be  preferred  ;  and  this  would  be  a  federal  government^  in  the  strict 
sense  of  these  words.  The  grand  design  of  this  government 
would  be  to  unite  the  people  of  the  several  States  into  one  nation 
for  national  purposes  only  ;  and  accordingly  for  all  municipal  pur- 
poses^ each  State  would  still  retain  its  former  government,  divested, 
however,  of  the  attributes  of  complete  national  sovereignty.  The 
powers  conferred  upon  the  federal  government  would  extend  to  no 
other  objects  than  these  of  the  most  public  and  general  concern  to  all 
the  members  of  the  confederacy ;  and  these  powers  would  be  care- 
fully defined  by  Sl  federal  constitution  ;  while  all  other  powers  would 
of  course  be  reserved  to  the  State  governments,  or  to  the  people. 
With  these  qualifications,  the  structure  of  the  federal  government 
in  all  its  departments,  would  resemble  that  of  the  State  govern- 
ment already  described :  and  consequently  the  particulars  need 
not  now  be  repeated.  SuflSce  it  to  say,  that  each  citizen  would 
now  owe  obedience  to  two  distinct  governments,  one  national  and 
the  other  municipal;  and  political  organization  would  thus  have 
reached  the  furthest  limits  to  which  it  has  yet  been  carried. 

§  9.  Legal  Sanctions,  (a)  This  outline,  however,  would  be  in- 
complete, if  I  should  dismiss  it  without  adverting,  for  a  moment, 
to  the  sanctions  of  law.  By  sanction  is  here  meant  the  induce- 
ment or  motive  to  obedience.  Legal  sanctions  consist  in  the  pro- 
spective pains  or  pleasures  consequent  upon  violating  or  conforming 
to  the  laws.  No  doubt,  the  citizens  of  a  free  government  are 
under  a  moral  obligation  to  obey  the  laws  on  the  principle  of 
consent ;  but  it  is  unnecessary  to  discuss  this  question,  because 
obedience  is  not  left  to  a  sense  of  duty.  If  laws  were  merely 
recommended  to  the  observance  of  the  citizens  as  a  system  of  salu- 
tary rules,  and  then  left  to  invite  obedience  or  not,  according  as 
their  intrinsic  importance  should  be  felt,  they  would  be  in  a  great 
measure  nugatory.  The  social  compact  would  add  little  or  nothing 
to  the  restraints  of  a  state  of  nature.  In  order,  then,  to  give  the 
laws  a  requisite  efficiency,  there  must  be  something  more  than  a 
moral  sanction  ;  and,  accordingly,  there  is  annexed  to  every  law  a 

(a)  See  1  Hoffman's  Legal  Outlines,  279. 
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direct  sanction,  wliich  consists  in  this,  that  when  a  violation  is 
judicially  ascertained,  the  legal  consequences  will  be  enforced  by 
the  whole  power  of  the  community.  Legal  sanctions,  however, 
are  of  two  kinds,  civil  and  penal.  When  the  injury  which  would 
result  from  the  violation  of  a  law,  is  such  that  it  can  be  redressed 
by  a  mere  compensation  or  restitution  to  the  party  injured,  it  is 
deemed  sufficient  to  compel  the  aggressor  to  render  this  kind  of 
satisfaction.  And  this  is  the  case  with  respect  to  a  large  proportion 
of  all  the  injuries,  whether  to  the  person  or  to  property,  which  take 
place  in  society.  Such  injuries  are  denominated  civil;  and  the 
sanction  of  the  laws  made  to  prevent  or  redress  them,  consists  in 
the  pledge  of  the  public  faith,  that  if  the  injured  party  take  the 
proper  steps  to  obtain  redress,  it  will  be  enforced  by  the  public  arm. 
But  there  are  other  injuries,  both  to  the  person  and  to  property,  of 
so  atrocious  a  character,  that  either  they  do  not  admit  of  any  thing 
like  compensation,  or,  for  other  reasons,  the  welfare  of  society  re- 
quires a  morc  efficient  sanction,  in  order  to  prevent  them.  Such 
injuries  are  denominated  crimes,  offences,  or  misdemeanors.  And  to 
guard  against  them,  in  addition  to  the  enforcement  of  restitutioi^, 
where  the  case  admits  of  it,  the  laws  provide  a  penalty  or  punish- 
ment, in  the  case  of  transgression  ;  which  penalty  or  punishment  is 
proportioned,  not  so  much  to  the  actual  injury  sustained  in  each 
particular  case,  as  to  the  necessity  of  preventing  a  repetition  ol 
the  act.  Such,  then,  are  the  civil  and  penal  sanctions  which  give 
efficacy  to  municipal  laws.  By  entering  into  the  social  compact, 
the  citizen  has  renounced  the  right  of  taking  redress  for  injuries 
into  his  own  hands ;  and  in  return  for  this,  society  has  given  him  its 
pledge  to  redress  them  for  him.  Instead,  therefore,  of  relying  upon 
his  own  individual  strength,  as  in  a  state  of  nature,  every  member 
of  society  may  command,  if  necessary,  the  whole  strength  of  that 
society  to  prevent  or  redress  his  wrongs. 

For  the  sake  of  simplicity,  I  have  presented  this  outline  of  polit- 
ical organization  hypothetically ;  but  I  have,  in  fact,  described  the 
precise  system  under  which  it  is  our  happiness  to  live ;  and  I  trust 
that  this  method  of  exhibiting  it,  while  it  traces  government  in 
general  up  to  its  elementary  principles,  will,  at  the  same  time, 
have  the  effect  of  demonstrating  the  entire  conformity  of  our 
government  to  the  principles  of  enlightened  reason,  as  applied  to 
the  free  nature  of  man.  We  did  not,  indeed,  pass  through  the 
exact  gradations  I  have  supposed ;  and,  probably,  no  nation  has. 
But  the  consummation  of  our  system  is  precisely  such  as  I  have 
endeavored  to  sketch ;  this  will  be  abundantly  proved  in  the 
sequel.  In  the  mean  time,  it  is  sufficient  to  say,  that  when  the 
British  colonies  in  America  declared  their  independence,  tliey  may 
be  considered  as  returning  for  a  moment  to  that  state  of  nature  to 
which  I  have  referred.  Tlie  people  of  each  colony  then  established 
by  general  consent  an  independent  State  government ;  and,  after- 
wardS)  the  people  of  all  tlie  States  became  united,  by  like  consent, 
under  one   federal  government:   so  that,  at  this  moment,  the 
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United  States  exhibit  a  complete  picture  of  that  political  organ- 
ization of  wiiich  I  have  only  traced  a  very  general  and  imperfect 
ontline. 


LECTURE    III. 

HISTORICAL    SUMMARY. 

§  10.  Title  of  Cheat  Britain,  (a)  In  the  preceding  lecture,  I 
presented  a  hypothetical  outline  of  the  organization  of  civil  society. 
I  shall  now  offer  a  brief  historical  outline  of  the  actual  organization 
of  our  American  society.  Prior  to  the  year  1492,  this  entire  con- 
tinent was  in  the  exclusive  possession  of  an  uncivilized  race  of 
men  called  Indians  or  Aborigines,  who  had  occupied  it  from  time 
immemorial.  Had  the  character  of  their  occupancy  been  the 
same  as  that  of  civilized  men,  it  is  obvious  that  the  Europeans 
could  only  have  obtained  their  title  by  purchase  or  conquest;  (6) 
since  the  right  of  discovery  can  manifestly  attach  only  to  unoccu- 
pied territory.  But  the  occupancy  of  the  Indians,  who  subsisted 
chiefly  by  hunting,  was  considered,  by  the  various  discovering 
nations,  to  be  of  too  vague  and  undefined  a  character,  to  confer 
an  exclusive  right  to  the  vast  regions  over  which  they  habitually 
roamed.  The  civilians  of  that  day  maintained  the  doctrine  — 
whether  correctly  or  not,  I  shall  not  stop  to  inquire  —  that  it 
never  could  have  been  the  design  of  the  Creator,  that  a  few  thou- 
sand savages  should  monopolize  for  hunting  grounds,  an  extent 
of  territory,  which,  under  the  cultivation  of  civilized  men,  might 
be  made  to  support  perhaps  ten  times  as  many  millions ;  and, 
accordingly,  the  European  nations  founded  their  respective  claims 
upon  the  right  of  discovery.  On  this  ground,  the  greater  part  of 
what  is  now  the  territory  of  the  United  States,  fell  to  the  share  of 

(a)  See  the  tenth  lecture  of  Kent;  the  flrat  rolume  of  Story's  Commentaries  on 
the  Constitution ;  Marshall's  Life  of  Washington ;  Bancroft's  History  of  the  United 
States;  Pitkin's  History  of  the  United  States;  Curtis's  History  of  the  Constitu- 
tion. 

The  American  doctrine  on  the  subject  of  Indian  title  is  briefly  this :  The  Indians 
hare  no  fee  in  the  lands  they  occupy.  The  fee  is  in  the  goYemmenL  Tliey  cannot 
of  course  aliene  them  either  to  nations  or  individuals,  the  exclusive  right  of  pre- 
emption being  in  the  government.  Yet  they  have  a  qualified  right  of  occupancy 
which  can  only  be  extinguished  by  treaty,  and  upon  fair  compensation ;  until  which 
thev  are  entitled  to  be  protected  in  their  possession.  See  the  third  article  of  the 
Ordinance  of  1787;  Vattel,  chap.  1,  §  81,  209;  3  Kent,  Com.  386;  1  Story,  Const. 
§  7,  153;  Johnston  v.  Mcintosh,  8  Wheat.  548;  Jnckson  v.  Hudson,  8  Johns.  876, 
Cherokees  v,  Georgia,  6  Pet  1 ;  Worcester  v.  Georgia,  6  Pet,  515;  Clark  v.  Smith, 
13  Pet.  105;  Chaffee  v.  Garrett,  6  Ohio,  421.  It  will  thus  be  seen  that  all  valid  indi- 
vidual title  must  be  traced  to  some  one  of  the  governments  for  whom  the  discoveries 
were  made,  or  who  claim  title  nnder  them.  See  3  Kent,  Com.  377 ;  Jaokson  v.  Ingra- 
ham,  4  Johns.  16 ;  Jackson  v.  Waters,  12  Johns.  865. 

(6)  There  is  an  interesting  discussion  of  the  rights  gained  by  a  nation  by  con- 
qneat  in  the  United  States  v.  Repentigny,  5  Wallace,  211. 
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Great  Britain  by  virtue  of  the  expedition  of  John  Cabot,  who,  in 
1495,  under  the  auspices  of  Henry  the  Seventh,  sailed  along  the 
eastern  coast,  from  the  56th  to  tlie  38th  degree  of  north  latitude  ; 
and  thereupon  claimed  for  his  sovereign  the  whole  vast  region  of 
the  Gulf  of  Mexico  to  the  Northern  Ocean,  and  from  the  Atlantic 
to  the  Pacific.  It  turned  out,  that  Prance  and  Spain  had  superior 
titles  to  some  portions  of  this  domain  ;  but  for  the  rest  the  claim 
of  Great  Britain  was  acquiesced  in.  No  successful  attempt,  how- 
ever, was  made  to  establish  colonies  here,  until  1606,  when  James 
the  First  granted  a  charter  to  certain  of  his  subjects,  which  laid 
the  foundation  of  the  colonies  of  Virginia  and  Massachusetts. 
Prom  tills  period  other  colonies  were  successively  established 
along  the  whole  eastern  coast ;  the  last  being  that  of  Georgia,  in 
1732. 

§  11.  The  Revolution.  'The  colonies  were  now  thirteen  in  num- 
ber ;  and  tliough  distinguished  by  their  original  organization,  into 
provincial^  proprietary^  and  charter  governments,  they  did  not 
differ  very  essentially  from  each  other,in  their  relations  to  the  mother 
country,  (a)  As  British  subjects,  they  all  brought  from  the  mother 
country  the  laws  and  institutions  adapted  to  their  condition.  They 
all  had  local  legislatures  also ;  but  being  dependent  colonies^  and 
not  independent  States,  they  could  make  no  laws  repugnant  to  those 
of  Parliament.  The  exact  limits,  however,  of  colonial  dependency, 
were  never  very  precisely  ascertained ;  and  claims  to  supremacy 
asserted  beyond  the  Atlantic  were  often  rejected  here.  At  length 
Parliament,  by  way  of  preamble  to  one  of  its  acts,  asserted  the 
unqualified  right  to  bind  the  colonies  in  all  cases  whatsoever. 
But  the  colonies,  while  they  admitted  the  general  authority  of  Par- 
liament, most  resolutely  denied  it  in  the  case  of  taxation.  They 
held  it  to  be  a  fundamental  principle  of  British  law  that  taxation 
and  representation  go  together ;  and,  since  they  were  not  repre- 
sented in  Parliament,  they  could  not  be  taxed  by  Parliament.  And 
the  controversy  which  began  upon  this  question,  ended  in  the  revo- 
lution which  established  our  independence.  But  in  order  that  three 
millions  of  people  might  resist,  with  any  hope  of  success,  a  power 
upon  whose  dominions  the  sun  never  sets,  it  was  necessary  that 
they  should  act  in  perfect  unison.  The  idea  of  co-operation  had 
already  been  rendered  familiar  to  the  colonies  by  the  New  England 
alliance,  in  1643,  for  protection  against  the  Indians  ;  by  a  conven- 
tion at  Albany,  in  1754,  to  discuss  a  plan  of  union  against  the 
Prendi  and  Indians  ;  and  by  a  congress  of  nine  colonies  at  New 
York  in  1765,  to  declare  the  rights  of  the  colonies  with  reference 
to  the  mother  country ;  but  as  yet  there  was  nothing  like  a  perma- 
nent and  efficient  union.  When,  however,  the  determination  to 
resist  was  unalterably  taken,  the  first  step  was  to  form  a  revolution- 
ary league.     Accordingly,  in  1774,  the  people  of  all  the  colonies 

(a)  For  the  distinguishing  features  of  these  several  forms  of  Colonial  Goremmentt 
see  1  Story,  Const.  §  1-197. 


HISTOBIOAL  8UMMABY.  85 

elected  delegates  to  represent  them  in  a  general  Congress,  (a) 
which,  from  its  universality,  was  dignified  with  the  name  of  Conti- 
nental :  and  which  was  the  commencement  of  that  glorious  Union 
which  we  now  enjoy.  Passing  over  the  earlier  acts  of  this  Conti- 
nental Congress,  the  mind  hastens  at  once  to  that  sublime  manifesto 
of  the  4th  of  July,  1776,  which  fixes  the  birthday  of  our  national 
existence.  Upon  the  meritsof  the  Declaration  of  Independence^  (6) 
the  highest  terms  of  panegyric  might  be  exhausted  without  extrava- 
gance ;  but  this  is  not  the  proper  occasion.  The  effect  of  declar- 
ing the  "  United  Colonies"  to  be  "  free  and  independent  States," 
was  to  make  them  so.  For  although  it  was  not  until  the  treaty 
of  peace  ratified  on  the  15th  of  April,  1733,  that  Great  Britain 
"  acknowledged  the  thirteen  States  to  be  free,  sovereign,  and  inde- 
pendent ; "  yet  we  universally  regard  the  declaration  and  not  the 
recognition  of  our  independence  as  our«true  national  era.  From 
that  moment,  in  the  language  of  that  instrument,  '^  all  political 
connection  "  between  the  colonies  and  the  mother  country  was 
"  totally  dissolved ; "  and  from  dependent  colonies,  they  rose  at 
once  to  the  rank  of  independent  States.  But  how  far  was  this 
independence  to  extend  ?  Were  the  States  to  be  independent  of 
each  other,  as  well  as  of  Great  Britain  ?  This  was  now  an  open 
question  ;  for  as  yet  there  was  no  formal  instrument  of  union.  The 
bond  of  common  danger  would  hold  them  together  until  the  revolu- 
tion should  be  consummated  ;  but  then  it  would  be  at  their  option 
to  remain  united  or  not.  In  a  word,  by  dissolving  their  connection 
with  Great  Britain,  they  so  far  placed  themselves  in  a  state  of  na- 
ture, that  they  could  enter  into  whatsoever  kind  of  social  compact 

(a)  For  an  account  of  the  organization  and  doings  of  this  Congress,  see  1  Story, 
Const.  §  198-206 ;  1  Pitkin's  Hist.  U.  S.  chap.  8  and  9,  pages  282-883.  It  was  called  on 
the  recommendation  of  Massachusetts,  and  assembled  at  Philadelphia  on  the  6th  of  Sep- 
tember, 1774.  AU  the  colonies  were  represented  except  Georgia,  which  came  in  the 
next  year.  They  sat  with  closed  doors,  and  each  colony  had  one  vote.  One  of  their 
first  acts  was  to  adopt  a  declaration  of  rights.  1  Pitkin,  286.  The  members  also 
unanimously  signed  an  agreement  for  non-intercourse,  to  which  they  pledged  them- 
selres  and  their  constituents,  "  under  the  sacred  ties  of  virtue,  honor,  and  love  of  their 
country  "  —  id.  289.  They  then  prepared  an  address  to  the  people  of  Great  Britain 
—  id.  291;  another  to  the  King— id.  293;  and  another  to  their  constituents  —  id. 
297.  It  was  of  this  Congress,  and  of  these  their  doings,  that  Lord  Chatham  said : 
"For  genuine  sagacity,  for  singular  moderation,  for  solid  wisdom,  manly  spirit, 
sublime  sentiments,  and  simplicity  of  language,  for  every  thing  respectable  and 
honorable,  tlie  Congress  of  Philadelphia  shine  unrivalled.  This  wise  people  speak 
out.  They  do  not  hold  the  language  of  slaves ;  thev  tell  you  what  they  mean. 
They  do  not  ask  you  to  repeal  your  laws  as  a  favor;  they  claim  it  as  a  right." — Id. 
809. 

(6)  On  the  10th  of  May,  1776,  Congress  had  adopted  a  significant  resolution 
reported  by  Mr.  Adams,  recommending  to  all  the  colonies,  which  had  not  already 
established  governments  for  themselves,  to  do  so  without  delay.  The  resolution  for 
independence  was  moved  by  Mr.  Lee,  of  Virginia,  on  the  7th  of  June.  The  committee 
appointed  to  prepare  the  Declaration,  consisted  of  Messrs.  JeflTerson,  Adams,  Frank- 
lin, Sherman,  and  Livingston.  It  was  drawn  up  by  Mr.  Jefierson,  approved  by  the 
committee,  and  reported  to  Congress  on  the  28th  of  June.  For  a  brief  sketch  of  the 
debates  by  Mr.  Jefferson,  see  Mad.  Pap.  0;  and  for  the  original  draft  of  the  Decla- 
ration, with  the  alterations  made  by  Congress,  see  id.  19.  For  a  further  account  see 
1  Story,  Const  §  206 ;  1  Pitkin's  Hist  U.  S.  chap.  9,  pages  360-^70.  Tlie  most  im- 
portant alteration  made  by  Congress,  was  to  strike  out  the  entire  clause  reprobating 
tbe  slave-trade.    Mad.  Pap.  24. 
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should  be  most  agreeable,  (a)  But,  fortunately,  this  momentous 
question  was  settled  before  the  common  danger  was  removed.  For 
on  the  16th  of  November,  1777,  the  Continental  Congress,  after 
long  debate,  agreed  upon  the  Articles  of  Confederation^  (6)  and 
recommended  them  to  the  States  for  ratification.  So  great,  how- 
ever, was  the  opposition,  that  the  ratification  was  not  effected  until 
the  1st  of  March,  1781.  This  formed  the  second  stage  in  the  prog- 
ress of  our  Union.  And  without  attempting  a  particular  aftalysis 
of  these  *'  Articles,*'  I  will  refer  to  some  of  their  leading  charac- 
teristics. The  union  thereby  created,  though  declared  to  be  per- 
petual^ was  professedly  nothing  but  a  league^  having  for  its  object, 
"the  common  defence  and  general  welfare."  In  Congress,  the 
States  were  represented  equally^  each  having  one  vote.  The  sub- 
jects of  jurisdiction  were  enumerated,  and  the  determinations  of 
Congress  were  declared  to  be  binding  on  the  States.  There  was, 
however,  no  regular  jwrf/«ary,  and  nothing  resembling  an  executive^ 
except  a  "  committee  of  the  States,"  to  act  during  the  recess  of 
Congress.  The  radical  defect,  therefore,  was  the  total  want  of 
power  to  execute  what  Congress  might  direct.  The  acts  of  Con- 
gress were  not  laws^  as  we  understand  the  term ;  but  merely  or- 
dinances  or  requisitions  operating  upon  the  States ;  in  their  collective 
capacities,  ana  not  upon  individuals.  Obedience  depended  solely 
upon  the  good  faith  of  the  States,  and  was  often  refused  with  im- 
punity. The  consequence  was,  that  the  moment  peace  took  off  the 
pressure  of  a  common  danger,  the  Union  was  found  to  be  too  feeble 
to  answer  its  design  ;  and  every  day  increased  tlie  prospect  of  a 
fatal  dismemberment. 

(a)  I  am  aware  that  this  has  always  been  a  disputed  point.  There  certainly  was 
a  national  goTemment  de  facto  from  the  first  meeting  oi  the  Continental  Congress. 
And  It  is  equally  true  that  the  declaration  of  independence  was  not  the  act  of  each 
colony  separately,  but  of  all  united.  Still,  I  think  it  clear  that  nothing  more  than  a 
temporary  union,  dissoluble  at  the  option  of  the  States,  can  be  considered  as  existing, 
prior  to  the  Articles  of  Confederation.    But  see  1  Story,  Const.  §  207-217. 

(6)  A  plan  of  confederation  had  been  submitted  by  Dr.  Franklin,  on  the  21st  of 
July,  1775,  but  was  not  acted  upon.  On  the  11th  of  June,  1776,  during  the  discus- 
sion of  the  question  of  independence,  a  committee  of  one  from  each  State  was 
appointed  to  prepare  a  plan.  They  reported,  through  Mr.  Dickinson,  on  the  Tith  of 
Julv,  1776.  Their  plan  was  debated  and  amended  from  time  to  time,  until  the  16th 
of  iJovember,  1777,  when  it  was  adopted  by  Congress.  Mad.  Pap.  688-9 ;  1  Story, 
Const.  §  218-228;  2  Pitkin's  Hist.  U.  S.  chap.  11,  pages  9-10.  Of  the  debates  on 
these  Articles,  we  have  no  full  report.  Mr.  Jefferson  has  preserred  a  sketch  of  the 
debate  on  the  quotas  of  contribution  among  the  States,  and  also  on  the  equality  of 
votes  in  Congress.  Mad.  Pap.  27-39.  The  Articles  were  submitted  to  the  legislatures 
of  the  States  for  approval,  in  which  case  they  were  to  authorize  their  delegates  in 
Congress  to  ratify  them  by  signature.  Much  opposition  was  made  in  all  the  States, 
and  the  ratification,  commenced  on  the  9th  of  July,  1778,  was  not  completed  until 
the  1st  of  March,  1781.  The  three  last  ratifications  were,  by  New  Jersey  on  the  25th 
of  November,  1778,  by  Delaware  on  the  22d  of  February,  1779,  and  by  Maryland  on 
the  first  of  March,  1781.  The  principal  reason  for  this  long  delay  was  the  claim  made 
by  some  of  the  States  to  the  vacant  Western  lands.  And  it  is  probable  that  Maryland 
never  would  have  come  into  the  Union,  if  this  obstacle  had  not  been  removed  by  the 
relinquishment  of  these  claims.  1  Story,  Const  |  226-228;  2  Pitkin's  Hist.  fj.  8. 
chap.  11,  pages  19-86.  For  a  very  clear  analysis  of  these  Articles,  see  1  Story,  Const. 
§  2*29-242.  For  a  full  exposition  of  the  defects  of  this  system,  and  a  vivid  description 
of  the  state  of  anarchy  and  despondency  to  which  the  country  was  reduced  by  it,  see 
1  Story,  Const.  §  248-271 ;  2  Marshall's  Waahington,  chap.  4,  pages  94-125;  2  Pitkin's 
Hist  U.  S.  chap.  16^  pages  214-223. 
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§  12.  Formation  of  the  Federal  ConstUutioru  (a)  In  this  state 
of  things,  a  universal  feeling  of  danger  turned  the  thoughts  of  all 
patriots  towards  the  establishment  of  a  more  perfect  union.  In 
1786,  at  the  instance  of  Virginia,  a  convention  of  five  States  as- 
sembled at  Annapolis,  and,  among  other  things,  recommended  a 
general  convention  to  amend  the  articles  of  Confederation.     Gon- 

(a)  The  convention  at  Annapolis  waa  called  for  commercial  purposes.  The  States 
represented  were  Virginia,  Delaware,  Pennsylvania,  New  Jersey,  and  New  York. 
For  the  report  of  their  proceedings,  see  Mad.  Tap.  698.  Its  most  important  feature  is 
the  recommendation  of  a  general  convention  to  meet  at  Philadelphia,  for  the  purpose 
of  revising  the  Articles  of  Confederation.  The  day  assigned  was  May  14,  1787.  A 
quorum  of  seven  States  did  not  appear  until  the  25th  of  May,  when  the  convention 
was  organized  by  the  unanimous  election  of  Washington  for  president  —  Mad.  Pap. 
721,  722.  New  Hampshire  was  not  represented  until  the  23d  of  July,  and  Rhode 
Island  refused  to  take  any  part.  The  convention  deliberated  with  closed  doors.  The 
^eas  and  nays  could  not  be  demanded.  None  but  a  member  could  inspect  the 
journal,  and  he  could  not  take  a  copy  from  it  without  leave.  Nor  could  any  thing 
spoken  in  the  house  be  published  or  communicated  without  leave.  But  the  most 
important  rule  of  all  was,  that  the  voting  should  be  by  States.  That  this  should  have 
bet^n  assented  to  without  debate,  by  the  large  States,  is  a  fact  strikingly  illustrative 
of  the  conciliatory  temper  with  which  those  great  men  commenced  their  task — id. 
T2ir^  On  the  29tb  of  May  the  business  of  the  convention  was  opened  by  Mr.  Kan- 
dolph,  of  Virginia,  who  ofi^rcd  a  series  of  resolutions  agreed  upon  by  his  delega- 
tion, which  formed  the  groundwork  of  future  debate  —  id.  728-35.  Mr.  C.  Pinckney, 
qf  South  Carolina,  submitted  a  plan,  but  it  was  not  acted  upon  —  id.  735.  Mr. 
Hamilton,  of  New  York,  prepared  a  plan,  but  did  not  submit  it  —  id.  App.  No.  5. 
The  debate  proceeded  in  committee  of  the  whole,  upon  Mr.  Randolph's  resolutions, 
until  the  13th  of  June,  when  nineteen  were  reported  to  the  house — id.  848.  At  this 
point,  Mr.  Patterson,  of  New  Jersey,  brought  forward  what  was  called  the  federal 
pOw,  proposing  merely  to  amend  the  Articles  of  Confederation  by  adding  new  powers, 
but  not  to  alter  the  basis  of  that  system — id.  863.  Both  plans  were  referred  to  the 
committee  of  the  whole,  and  after  a  warm  debate,  calling  out  a  very  full  expression 
of  opinion  upon  the  merits  of  the  two  systems,  the  national  plan  of  Mr.  Randolph 
prevailed  by  a  vote  of  seven  to  three  —  id.  904.  The  debate  proceeded  in  the  house 
until  the  26th  of  July,  when  the  resolutions  thus  far  agreed  upon  were  referred  to  a 
commiUee  qf  detail,  consisting  of  five  members,  who  were  to  incorporate  them  into  a 
constitution  —  id.  1220.  The  convention  then  adjourned  to  the  6th  of  August,  when 
the  committee  of  detail  reported  a  constitution  — id.  1220.  This  was  discussed, 
section  by  section,  until  the  8th  of  September,  when  the  whole  was  referred  to  a 
committee  of  style,  consisting  of  five  members,  to  revise  and  arrange  what  had  now  been 
agreed  to  —  id.  1532.  Tliis  committee,  on  the  12th  of  September,  reported  the 
constitution  nearly  in  its  present  shape,  together  with  a  letter  to  accompany  it  —  id. 
1543-61.  Alterations  and  additions  were  proposed  and  discussed  until  the  15th  of 
September,  wlien  the  constitution  was  agreed  to  and  engrossed  by  a  unanimous  vote 
—  id.  1595.  Only  one  alteration  was  afterwards  made,  which  was  to  change  the 
ratio  of  representation  from  forty  to  thirty  thousand.  Washington  expressed  himself 
in  favor  of  this  change,  and  this  was  the  only  time  he  took  any  part  in  the  discus- 
sions— id.  1599.  On  the  17th  of  September  the  closing  scene  took  place.  Great 
efforts  were  made  to  procure  a  unanimous  signature  by  every  member — id.  1596- 
1603-  Of  the  fifty-five  members,  only  forty-two  were  then  present ;  and  of  these, 
thirty-nine  did  sign  it  Messrs.  Randolph,  Mason,  and  Gerry  alone  refused  —  id. 
1623-4.  The  journal  and  other  papers  of  the  convention  were  then  deposited  in  the 
hands  of  the  president,  to  be  kept  by  him  subject  to  the  order  of  Congress,  if  ever 
formed  under  the  constitution  —  id.  1604-6.  By  order  of  Congress  this  journal  was 
published  in  1821.  But  the  only  complete  history  of  the  doings  of  the  convention  is 
to  be  found  in  the  Madison  Papers,  published  by  order  of  Congress,  in  1840,  from 
pages  721  to  1624  inclusive.  For  the  circumstances  under  which  this  report  of  the 
debates  was  made,  see  pages  716-719.  A  very  succinct  account  of  the  doings  of  this 
convention  may  be  found  in  2  Pitkin's  Hist.  U.  8.  chap.  18,  pages  224-233.  The 
Madison  Papers  now  make  up  the  fifth  volume  of  Elliott's  Debates  on  the  Adoption 
of  the  Federal  Constitution,  a  compilation  whicli,  besides  the  debates  in  the  con- 
vention and  in  the  States,  contains  other  very  important  documents  illustrative  of  the 
constitution.    Published  by  Lippincott  and  Co.,  Philadelphia,  1859. 
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gress  afterwards  made  a  similar  recoinmendation.  The  result  was 
tliat  on  the  14th  of  May,  1787,  a  convention  of  delegates  ap- 
pointed by  the  legislatures  of  all  the  States  except  Rhode  Island, 
assembled  at  Piiiladelphia.  It  was  obviously  impracticable  to  amend 
the  articles  of  confederation  so  as  to  answer  the  purpose,  because 
the  evil  to  be  cured,  lay  at  their  very  foundation.  Something  more 
than  a  league  was  necessary.  Accordingly  the  convention  gave  up 
this  project  and  proceeded  to  provide  a  substitute.  Tiie  result  was 
our  present*'  Constitution  of  the  United  States,"  which  was  signed 
by  the  convention  on  the  17th  of  September,  1787.  The  formation 
of  a  constitution,  at  all  times  an  arduous  work,  was  peculiarly  so 
in  this  case.  So  strong  was  the  general  feeling  against  an  efficient 
federal  government,  that  the  success  of  the  undertaking  is  almost 
miraculous.  It  was  agreed,  at  the  outset,  that  the  States  should 
part  with  no  more  of  their  former  powers,  than  was  absolutely- 
necessary  in  order  to  perpetuate  their  union.  And  there  were  two 
difficulties  which  could  only  be  overcome  by  a  magnanimous  com- 
promise of  opposing  interests  ;  I  mean  tlie  inequality  of  the  States 
in  respect  to  size,  and  tlieir  inequality  in  respect  to  slaves.  How 
admirably  these  differences  were  adjusted,  in  fixing  the  federal  re- 
lations of  the  States,  will  be  explained  hereafter.  The  convention, 
having  completed  the  constitution,  recommended  that  it  should 
"  be  submitted  to  a  convention  of  delegates  chosen  in  each  State 
by  the  people  thereof,  under  a  recommendation  of  its  legislature, 
for  their  assent  and  ratification.^'  The  constitution  itself  provided 
that  "  the  ratification  of  the  convention  of  nine  States  should  be 
sufficient  for  its  establishment,  between  the  States  so  ratifying  tho 
same."  (a)  Conventions  were  accordingly  called  in  all  the  States  ; 
and  it  is  not  easy  to  conceive  of  a  severer  ordeal  than  that  to  which 
this  constitution  was  subjected  in  these  conventions.  In  most  of 
them  divers  amendments  were  recommended,  of  which  ten  were 
afterwards  adopted.  In  the  course  of  one  year,  however,  all  the 
States,  except  North  Carolina  and  Rhode  Island,  had  given  in  their 
ratifications  "in  the  name  of  the  people  thereof;  "  and  these  two 
shortly  afterwards  came  into  the  great  measure.  Accordingly,  on 
the  4th  of  March,  1789,  the  new  government,  established  by  the 
federal  constitution,  went  into  operation. 

[a)  The  first  proposition  in  the  convention  was  that  the  ratification  should  be  by 
convention,  appointed  by  tlie  peo])le,  which  passed  by  a  vote  of  six  to  tlirce.  Mad. 
Pap.  795,  840.  After  a  subsequent  warm  debate,  a  proposition  to  refer  it  to  the  State 
lepfishitures  was  negatived  by  a  vote  of  three  to  seven  ;  a  proposition  to  refer  it  to  one 
general  convention  did  not  pass  to  a  vote  ;  and  tlie  original  proposition  was  re-aflfirined 
by  a  vote  of  nine  to  one  —  id.  1177-11^*5,  1  l()S-74.  \n  less  tiian  one  year,  the  con- 
stitution had  been  ratified  by  eleven  of  tlie  States.  North  Carolina  gave  her  assent  in 
November,  1789,  and  Khode  Island  in  May,  1790;  1  Story,  Const.  §  272-280;  2  Pit- 
kin's Hist.  U.  S.  chap.  18,  pages  2(>4-291.  For  a  very  full  report  of  the  debates  in 
the  conventions  of  several  of  the  States,  see  Elliott's  Debates.  When  the  constitution 
was  first  submitted  to  the  people,  the  chances  seemed  to  be  against  its  ratification ; 
atul,  perhaps,  w^e  are  indebted  for  this  happy  consunnnation,  mainly  to  that  celebrated 
series  of  essays,  written  by  Messrs.  Hamilton,  Madison,  and  Jay,  for  the  New  York 
papers,  and  afterwards  collected  and  publisluMl  under  title  of  the  Federalist.  See 
2  Marshall's  Washington,  chap.  4,  pages  120,  127. 
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§  13.  The  Public  Domain,  (a)  As  yet  the  Union  comprehended 
only  the  thirteen  original  States.    But  these  occupy  but  a  small 

(a)  The  conflicting  claims  to  the  vacant  western  territory  formed  one  of  the  chief 
obsudet  to  a  general  anion  of  the  States  under  the  Articles  of  Confederation.  Those 
States,  whose  colonial  charters  gave  them  no  claim  to  any  part  of  this  territory, 
insiated  that  the  other  States  should  surrender  their  claims,  and  thus  throw  tlie 
whole  into  a  common  fund.  Maryland  made  this  an  indepensable  condition  of  her 
aoceasiuQ  to  the  Union.  In  February,  1780,  New  Yorls  made  tlie  first  movement  by 
a  cession  of  her  claims.  In  the  latter  part  of  the  same  year,  Congress  made  an 
earnest  recommendation  to  all  the  States  to  follow  her  example,  promising  tiiat  the 
territory  so  relinquished  should  be  disposed  of  for  the  common  benefit  of  the  Union, 
and  formed  into  republican  States ;  and  that  the  expenses  incurred  by  any  State  in 
relation  to  such  territory,  should  be  reimbursed.  Virginia  complied  with  this  recom- 
mendation in  January,  1781,  and  thereupon  Maryland,  on  the  first  of  March,  1781, 
withoat  waiting  for  other  cessions,  ratified  the  Articles  of  Confederation.  2  Pitkin's 
Hist.  U.  S.,  chap.  11,  pages  27-38. 

it  will  be  borne  in  mind  that  the  text  was  written  before  the  stupendous  acquis- 
iiknu  of  Texas,  New  Mexico,  California,  and  Oregon. 

The  original  boundaries  of  the  Virginia  charter  were :  "  From  Point  Comfort  all 
aloag  the  sea-coast  to  the  northward,  two  hundred  miles  ;  and  from  the  said  Point 
Comfort  to  the  southward,  two  hundred  miles ;  and  all  that  space  and  circuit  of  land 
lying  from  the  sea-coast  of  the  precinct  aforesaid,  up  into  the  land  throughout  from 
sea  to  sea,  west  and  north-west."  — Land  Laws,  U.  S.  25.  Under  this  grant  Virginia 
claimed  all  that  portion  of  the  North-western  Territory,  which  lies  between  the  forty- 
first  parallel  of  latitude  and  the  Ohio  Ri^er,  extending  from  Pennsylvania  to  the 
Mississippi  River.  The  cession  was  ai)thorized  in  1783,  and  executed  in  1784.  One 
of  the  conditions  was,  that  if  the  land  reserved  south  of  the  Ohio  (now  Kentucky) 
shoald  not  be  sufficient  to  pay  the  bounties  promised  to  her  troops,  the  deficiency 
■hoaid  be  made  up  from  lands  between  the  Scioto  and  Little  Miami  Rivers ;  pursuant 
to  which  some  three  millions  of  acres  have  been  appropriated  to  that  purpose,  known 
as  the  Virginia  Military  District.     See  Parker  o.  Wallace,  3  Ohio,  490. 

The  boundaries  of  the  Connecticut  charter  were  Narraganset  Bay  on  the  east, 
BCasaachosetts  on  the  north,  the  sea  on  the  south,  "  and  in  longitude  as  the  line  of  the 
Massachusetts  colony,  running  from  east  to  west,  that  is  to  say,  from  the  said  Narra- 
nnaet  Bay,  on  the  east,  to  the  south  sea  on  the  west."  —  Land  Laws,  U.  S.  24. 
Under  this  grant  Connecticut  claimed  between  the  forty-first  and  forty-second  parallels 
from  Pennsylvania  to  the  Mississippi  River.  The  cession  was  made  in  1786,  reserving 
a  tract  extending  one  hundred  and  twenty  miles  west  from  Pennsylvania,  known  as 
the  Western  Reserve^  and  containing  over  three  millions  of  acres. 

In  the  eastern  diviaion  of  Ohio  the  ranges  are  numbered  from  east  to  west,  and  the 
townships  from  north  to  south.  In  the  western,  the  ranges  are  numbered  from  west 
to  east,  and  the  townships  as  before,  except  in  Symmes' Purchase,  where  the  ranges 
are  numbered  from  south  to  north,  and  the  townships  from  west  to  east.  In  the 
public  lands  generally,  the  sections  are  numbered  progressivelv,  beginning  at  the 
north-east  comer  of  the  township,  and  counting  first  west  and  then  east  alternately, 
fractions  having  the  same  number  as  if  whole.  But  in  the  purchases  of  Symmes  and 
of  the  Ohio  Company,  the  sections  begin  at  the  south-east  corner  and  are  numbered 
north  without  alternation. 

The  federal  scheme  is  perhaps  the  most  simple  and  certain  which  could  be  frumed. 
But  the  Virginia  scheme  has,  of  necessity,  created  quite  an  original  system  of  land 
law  in  the  whole  of  Kentucky,  and  in  the  Virginia  Militarjr  District  of  Ohio.  I 
•hall  note  a  few  points  decided  in  Ohio.  The  only  mode  of  deriving  a  legal  title  from 
the  United  States  is  hy  patent.  The  entry,  survey,  and  certificate  of  purchase,  constitute 
only  an  equitable  title.  Roads  v,  Symmes,  1  Ohio,  281 ;  Anderson  v.  Clark,  1  Peters, 
Q2S;  Wilcox  v.  Jackson,  18  Peters,  616.  Where  land  has  been  entered  and  surveyed 
by  the  ancestor,  and  the  patent  issues  to  the  heir,  he  takes  by  descent,  and  not  by 
purchase.  Bond  v.  Swearingen,  1  Ohio,  895.  The  whole  process  of  consummating 
a  tide,  from  the  warrant  to  the  patent,  is  to  be  regarded  as  one  transaction,  and  the 
assignee,  at  any  stage,  takes  the  title  as  it  then  was  in  the  assignor,  with  all  his  rights 
and  obligations.  M' Arthur  v.  Neville,  8  Ohio,  178.  A  certificate  of  entry,  not  being 
within  the  statute  of  frauds,  may  be  assigned  by  parol.  Reed  v,  M'Grew,  6  Ohio, 
375.  A  patent  issued  to  an  assignee  stands  upon  the  same  footing  as  if  issued  to  tlie 
original  owner.  Wallace  v.  Miner,  7  Ohio,  pt.  1,  249.  An  entry  and  survey  made  in 
tJie  name  of  an  attorney  in  foct  of  a  decedent,  is  utterly  void.  Wallace  v,  Saunders. 
7  Ohio,  pt  1, 173.    A  patent  for  land  issuing  from  the  government  of  the  United 
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portion  of  the  territory  now  subject  to  the  federal  government. 
The  entire  surface  of  our  country  may  be  stated  at  fourteen 
hundred  millions  of  acres;  of  which  only  about  four  hundred 
millions  have  as  yet  been  appropriated ;  so  that  there  are  now 
about  one  thousand  millions  in  the  wild  solitude  of  nature,  (a) 
This  vacant  territory  is  the  exclusive  property  of  the  United  States, 
subject  only  to  the  Indian  rights^  to  be  explained  hereafter,  and 
constitutes  our  pvhlic  domain.  In  whatever  light  it  may  be  viewed, 
it  is  a  subject  of  surpassing  interest.  Who  can  foresee  the  conse- 
quences which  may  result  from  the  possession  of  a  vacant  territory 
more  than  twice  as  large  as  the  whole  organized  portion  of  the 
Union  ?  I  shall  consider  the  subject  in  two  points  of  view ;  first, 
the  acquisition  and  title  j  secondly,  thfe  scheme  of  survey  and  sale. 
Acquisition  of  Title.  The  United  States  acquired  their  title  to 
the  public  domain  in  three  ways;  firsts  by  succession  to  Great 
Britain ;  secondly,  by  cessions  from  the  different  States ;  thirdly^ 
by  purchase  from  foreign  governments.  The  effect  of  the  revolu- 
tion was  to  transfer  to  the  United  States  all  the  rights  which  Great 
Britain  had  acquired  by  discovery  or  otherwise,  and  had  not  then 
parted  with.  Accordingly,  in  the  treaty  of  peace,  the  king  ex- 
pressly relinquished  for  himself  and  his  successors,  '*  all  claims  to 
the  government,  propriety,  and  territorial  rights  "  of  the  thirteen 
States,  and  every  part  thereof.     But  so  little  was  known  of-  our 

States,  in  the  name  of  a  deceased  person,  is  void,  and  the  title  thereto  remains  in  the 
government.  V7ood  v.  Ferguson,  7  Ohio  State,  288.  Where  the  patent  purports  to 
issue  to  an  assignee,  ho  need  not  prove  his  purchase  except  in  rebutting.  M'Artlmr 
V.  Phcebus,  2  Ohio,  416^  and  see  M' Arthur  v.  Gallaher,  8  Ohio,  512.  Assignees  of  a 
claim  may  prosecute  it  for  oonflrmation  in  the  name  of  the  original  claimant.  United 
States  V,  Sutter,  21  Howard,  170.  A  patent  issued  to  the  original  beneficiary,  vfho 
had  previously  sold  his  right,  enures  to  the  benefit  of  the  purchaser.  French  v. 
Spencer,  21  Howard,  228.  The  court  will  not  undertake  to  decide  upon  the  evidence 
upon  which  a  patent  emanated.  MiUiken  v.  Starling,  16  Ohio.  61.  When  there  is  a 
discrepancy  between  the  calls  in  the  survey  and  patent,  the  survey  must  prevail. 
Wickofi*  V.  Stephenson,  14  Ohio,  13.  There  is  no  inflexible  rule  for  running  the 
open  or  lost  hues  of  a  survey,  each  case  depending  on  its  own  circumstances.  Bishop 
V.  McMuUen,  5  Ohio  State,  19.  As  to  the  meaning,  of  the  term  "  due  west,"  where 
the  original  survey  was  made  by  the  magnetic  or  the  true  meridian,  see  McKinney  o. 
McKinney,  8  Ohio  State,  423.  If  a  mistake  made  in  the  survey  be  continued  in  the 
patent,  a  Court  of  Kquity  cannot  correct  it,  as  against  subsequent  adjoining  purchasers. 
Porter  v.  Robb,  7  Ohio,  pt.  1,  206.  An  entry  which  does  not  contain  such  calls  as 
will  enable  a  diligent  inquirer  to  locate  it,  is  void ;  and  the  notoriety  of  the  calls  must 
be  coeval  with  the  entry.  Kerr  v.  Mack,  1  Ohio,  162 ;  Martin  t;.  Boon,  2  Ohio,  287. 
The  surveys  must  be  limited  to  strict  measure,  notwithstanding  an  alleged  custom  to 
add  five  per  cent  Huston  v.  M'Arthur,  7  Ohio,  pt.  2,  &4.  A  senior  entry,  surveyed 
and  patented,  will  prevail  in  equity  over  a  senior  patent  upon  a  junior  entry.  Parker 
V.  Wallace,  3  Ohio,  490 ;  Parker  v.  Dunn,  4  Oliio,  232 ;  and  see  Hastings  v.  Stephen- 
son, 2  Ohio,  8.  Where  two  patents  are  issued  for  the  same  land,  and  the  first  is 
obtained  fraudulently  or  against  law,  it  does  not  carry  the  legal  title.  Stoddard  v. 
Chambers,  2  Howard,  284.  The  common  doctrine  of  notice  does  not  apply  when 
parties  claim  under  distinct  entries.  Kerr  v.  Mack,  1  Ohio,  161.  Roseberry  v.  Hoi- 
lister,  4  Ohio  State,  297.  When  the  holder  of  a  survey  suffers  the  land  to  be  sold 
for  taxes,  his  whole  interest  passes.     Wallace  o,  Seymour,  7  Ohio,  pt.  1,  156. 

(a)  In  the  report  of  the  census  for  1860,  the  territorial  area  of  the  United  States  is 
stated  to  be,  including  the  area  covered  by  water,  3,250,000  square  miles ;  excluding 
the  area  covered  by  water,  3,010,870  square  miles.  To  this  is  now  to  be  added  the 
area  of  Russian  America,  lately  ceded  by  treaty  to  the  United  States.  This  is  stated 
in  the  pamphlet  on  Alaska,  by  the  Hon.  Charles  Sumner,  to  be  557,390  square  miles. 
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topography  when  the  grants  were  made  to  the  different  colonies, 
that,  besides  being  vague  and  often  contradictory,  some  of  them 
were  highly  extravagant  in  point  of  quantity.  For  example,  the 
descriptive  words  in  the  grant  to  Virginia,  covered  a  tract  four 
hundred  miles  in  width,  and  extending  in  terms  from  the  Atlantic 
to  the  Pacific  Ocean.  The  grant  to  Connecticut  was  of  a  similar 
character,  and  the  rest  not  greatly  different.  The  consequeuce 
was,  that  immediately  after  the  Declaration  of  Independence,  con- 
flicting claims  to  territory  were  set  up  by  the  several  States,  which 
threatened  to  prevent  the  formation  of  a  permanent  union.  Im- 
poverished as  the  States  then  were,  and  overburdened  with  debts 
contracted  for  the  general  good  of  the  whole,  it  was  reasonably 
claimed  by  many  that  this  vacant  territory,  so  unequally  distributed 
originally,  ought  to  be  made  a  common  fund  for  defraying  the  ex- 
penses of  the  war ;  and  in  this  state  of  things,  Congress,  in  1781, 
made  an  appeal  to  the  patriotism  and  magnanimity  of  the  favored 
States,  which  had  its  effect.  New  York  had  already  set  the  first 
example,  by  ceding  to  the  Union  all  her  claims ;  and  this  was  imi- 
tated, at  successive  intervals,  by  all  the  other  States.  By  these 
cessions,  the  United  States  derived  their  title  to  all  that  portion  of 
the  public  domain  which  lies  north  of  Florida,  and  east  of  the  Missis- 
sippi River.  Various  conditions  were  attached  to  these  cessions,  but 
all  agreed  in  this  one,  namely,  that  the  territory  thus  ceded  should 
be  a  common  fund  for  the  joint  benefit  of  all  the  present  and  future 
members  of  the  Union.  This  fact  will  serve  to  show  the  character 
of  those  claims  which  have  been  set  up  in  some  of  the  States  to 
the  exclusive  ownership  of  all  the  public  lands  which  happen  to 
fall  within  their  territorial  limits.  Should  Congress  ever  acquiesce 
in  these  claims,  it  would  be  a  virtual  forfeiture  of  the  whole  grant, 
by  a  breach  of  the  condition  annexed  to  it  But  another  mode  of 
acquisition  was  by  purchase.  Although  Great  Britain  originally 
claimed  the  region  west  of  the  Mississippi,  it  was  finally  decided 
to  belong  to  France,  and  took  the  name  of  Louisiana.  It  was 
afterwards,  for  a  short  time,  owned  by  Spain,  and  then  again  by 
France,  until  it  was  finally  purchased  by  the  United  States  in  1803. 
In  like  manner,  Florida,  which  originally  fell  to  Spain,  was  pur- 
chased by  the  United  States  in  1817.  The  power  to  make  these 
purchases  is  nowhere  expressly  conferred  by  the  constitution  ;  but 
the  importance  of  these  acquisitions,  particularly  that  of  Louisiana, 
including,  as  it  does,  the  vast  region  beyond  the  Mississippi,  to- 
gether with  the  exclusive  control  of  that  mighty  river,  cannot  be 
overrated. 

Scheme'  of  Survey  and  Sale.  Some  of  the  earliest  sales  were 
negotiated  directly  with  the  treasury  department.  This  was  the 
case  with  the  first  two  sales  within  the  present  State  of  Ohio, 
namely,  the  Ohio  Company^s  purchase^  made  in  July,  1787,  and  in- 
cluding nearly  one  million  of  acres,  about  the  mouth  of  the  Mus- 
kingum ;  and  Symmes^  purchase^  made  in  the  autumn  of  the  same 
year,  and  ultimately  including  about  three  hundred  thousand  acres 
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between  the  two  Miamies.  Since  then,  however,  the  scheme  has 
been  entirely  changed,  and  its  present  outline  is  as  follows :  In 
1812,  the  department  of  public  lands  was  made  a  distinct  branch 
of  the  treasury  department,  and  placed  under  the  control  of  a 
chief  oflScer  entitled  commissioner  of  the  Q-eneral  Land-Office,  (a) 
The  public  domain  is  divided  into  districts^  in  each  of  which  there 
is  a  register  and  a  receiver  of  the  public  moneys.  In  each  convenient 
number  of  districts,  there  is  a  surveyor-general.  The  first  step  is 
to  extii>guish  by  treaty  the  Indian  title,  which  is  done  through  the 
Indian  agents.  The  territory  is  then  surveyed  into  ranges^  totvn-- 
ships,  and  sections^  by  means  of  lines  always  running  with  the 
cardinal  points,  but  not  including  Indian  reservations  or  navigable 
rivers.  The  townships  are  six  miles  square,  and  divided  into 
thirty-six  sections  of  one  mile  square.  Thus  a  township  contains 
twenty-three  thousand  and  forty  acres,  and  a  section  six  hundred 
and  forty.  The  sections  are  again  subdivided  into  halves^  quarters, 
eighths.  The  ranges,  townships,  and  sections  are  progressively 
numbered,  and  fractions  have  the  same  numbers  as  if  they  were 
whole.  By  referring,  therefore,  to  the  meridian  assumed  for  the 
survey,  and  giving  the  number  of  the  range,  township,  and  section, 
we  have  a  brief  and  yet  certain  description  of  a  given  tract ,  and 
herein  the  scheme  has  immeasurably  the  advantage  over  that 
adopted  by  Virginia,  in  disposing  of  her  reserved  lands.  There 
was  no  previous  survey.  Warrants  were  issued  for  certain  quan- 
tities, to  be  located  by  the  holders  upon  any  tract  not  already 
occupied.  These  locations  or  entries^  vaguely  described,  were  reg- 
istered and  surveyed.  The  necessary  result  was  extreme  confu- 
sion, and  uncertainty  in  the  titles  thus  acquired.  But  under  the 
federal  scheme,  no  such  evil  can  happen,  because  the  land  has 
been  first  surveyed.  All  things  being  now  ready  for  sale,  the  land 
is  first  offered  at  auction  for  the  minimum  price  of  one  dollar  and  a 
quarter  per  acre,  and  no  credit.  (6)  If  not  sold,  it  remams  open  to 
private  sale  at  the  land-office  in  the  district,  on  the  same  terms. 
On  payment  to  the  receiver,  the  purchaser  obtains  a  certificate 
from  the  register,  which  is  transmitted  to  the  commissioner  at 
Washington,  and  a  patent  issues  to  complete  the  title.     Salt  springs 

(o)  By  the  Act  of  March  3,  1849,  estabhshing  the  Department  of  the  Interior, 
the  General  Land-Office  was  made  a  part  of  it. 

Q))  The  settlement  of  the  lands  was  much  facilitated  by  what  were  known  as  tlie 
pre-emption  laws.  Laws  had  been  seyeral  times  passed,  giving  to  actual  settlers  on 
the  lands  at  specified  times  the  preference  in  the  purchase  of  the  lands  improved  hy 
them,  and,  in  1841,  a  general  act  was  passed  which,  with  some  modifications  and 
extensions,  is  still  in  force.  It  at  first  applied  only  to  surveyed  lands,  but  was  in  1843 
extended  to  unsurveyed  lands  also,  and  has  generally  been  extended  as  fast  as  the 
Indian  title  was  extinguished.  The  plan  is  to  give  any  actual  settler  and  cultivator  a 
preference  over  any  one  else  in  the  purchase  of  not  to  exceed  one  hundred  and  sixty 
acres,  covering  his  improvements  at  the  minimum  government  price.  Indeed,  under 
the  homestead  law  of  1862,  he  may  even  acquire  them  for  nothing,  under  certain 
restrictions,  by  cultivating  them  for  five  years.  But  it  has  been  decided  in  the  case 
of  the  celebrated  Yosemite  Valley,  among  others,  that  these  laws  do  not  confer  vested 
rights  until  the  entry  is  complete  and  the  money  paid,  but  that  before  that  time  Con- 

ress  may  at  pleasure  withdraw  the  land  from  entry  and  sale.    Frisbie  v.  Whitney, 
Wall  187 ;  Hutchins  w.  Low  (Yosemite  Valley  Case),  16  WaU.  77. 
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and  lead  mines  are  reserved  to  the  United  States.  And  in  pursu- 
ance of  a  most  liberal  and  enlightened  policy,  one  section,  num- 
bered sixteen,  in  every  township,  making  one  thirty-sixth  part  of 
the  wliole,  is  appropriated  by  Congress  for  education.  In  the  Ohio 
Company  and  Symmes'  purchases,  a  section  was  also  set  apart 
for  the  support  of  religion,  but  this  is  not  now  done.  Immense 
donations  have  likewise  been  made  for  colleges,  and  various  inter- 
nal improvements. 

§  14.  Territorial  Qovemments  —  Ordinance  of  1787.  (a)  When 
lands,  not  lying  within  the  limits  of  any  State,  have  been  sold 
and  settled,  provision  must  be  made  for  governing  the  inhabitants. 
This  is  done  by  creating  territorial  governments,  dependent  upon 
the  federal  government.  The  power  to  do  this  is  contained  in  these 
words  of  the  constitution:  "The  Congress  shall  have  power  to 
dispose  of,  and  make  all  needful  rules  and  regulations  respecting 
the  territory,  and  other  property  belonging  to  the  United  States  ; 
and  nothing  in  this  constitution  shall  be  so  construed,  as  to 
prejudice  any  claims  of  the  United  States,  or  of  any  particular 
State."  The  first  government  of  this  kind  was  that  of  the  "  Terri- 
tory north-west  of  the  river  Ohio,"  commonly  called  the  North- 
western Territory,  having  for  its  southern  boundary,  the  northern 
side  of  the  Ohio  River  at  low-water  mark.  (6)    This   territory 

(a)  See  2  Story,  Const  §  1318;  Mad.  Pap.  1456-1466. 

{b)  See  the  case  of  Handly  v,  Anthony,  6  Wheat.  376.  The  original  act  of  ces- 
sion offered  by  Virginia,  January  2,  1781,  ceding  all  right,  title,  and  claim  to  the 
territory  within  the  limits  of  the  Virginia  charter  situate,  lying)  and  being  to  the 
north-west  of  the  river  Ohio,  contained  eight  conditions.  The  eighth  was  "  that  aU 
the  territory  south-east  of  the  Ohio,  included  between  the  boundaries  of  Pennsyl- 
Tania,  Maryland,  and  North  Carolina,  to  the  Atlantic,  should  be  guaranteed  to 
Virginia  by  the  United  States."  Congress  declined  to  accept  this  cession,  and  recom- 
mended that  the  seventh  and  eighth  sections  be  struck  out.  Virginia  afterwards,  on 
the  20th  October,  1783,  accordingly  struck  out  those  conditions,  made  the  cession 
thus  amended,  and  Congress  accepted  it. 

The  Supreme  Courts  of  the  United  States,  in  Handly  v.  Anthony,  5  Wheat.  876 ; 
of  Kentucky,  in  Fleming  v,  Eenney,  4  J.  J.  Marsh.  168,  McFall  v.  Commonwealth.  2 
Mete.  394 ;  and  of  Indiana,  Stinson  u.  Butler,  4  Blackf.  286,Cowden  v,  Kerr,  6  Blackf. 
280,  Carlisle  v.  The  State,  32  Ind.  66 ;  assuming  that  Virginia  owned  the  land  to  the 
north-west  of  the  river,  and  assuming  that  the  terms  of  the  act  of  qession  of  1788 
alone  determine  the  extent  of  the  grant,  hold  that  the  boundary  between  Kentucky 
on  the  one  side,  and  Ohio  and  Indiana  on  the  other,  is  low-water  mark  on  the  north- 
west shore  of  the  rirer.  The  Supreme  Court  of  Virginia,  Gamer's  Case,  3  Grattan, 
666,  deciding  that  Virginia  owned  the  land  to  the  north-west  of  the  river,  and  assum- 
ing that  the  terms  of  the  act  of  cession  of  1783  alone  determine  the  extent  of  the 
cession,  holds  that  the  boundary  between  Ohio  and  Virginia  is  low- water  mark  on  the 
north-west  shore  of  the  river.  The  Supreme  Court  of  Ohio,  Booth  v.  Hubbard's 
Admr.,  8  Ohio  State,  243,  held  the  boundary  of  Ohio  extends  at  least  to  the  Iow*water 
mark  on  the  north-west  shore ;  apparently  reserving  an  opinion,  till  a  decision  shall  be 
necessary,  upon  two  questions :  1.  Wliether  Virginia  in  fiict  owned  the  territory 
north-west  of  the  Ohio.  2.  Whether  the  terms  of  the  original  act  of  cession  do  not 
fix  the  middle  of  the  river  as  the  boundary.  And,  in  the  opinion  of  the  Court  in 
Covington  Bridge  Co.  v.  Mayer,  81  Ohio  State,  it  is  said,  "The  State  of  Ohio,  I  be- 
lieve, has  always  claimed  to  own  to  the  centre  of  the  river," 

Virginia,  in  its  compact  with  Kentucky  in  1789,  consented  that  Kentucky  should 
be  erected  into  a  State,  upon  several  conditions.  The  seventh  is,  **  Tlie  respective 
jurisdiction  of  this  Commonwealth  and  of  the  proposed  State  on  the  river  aforesaid 
shall  be  concurrent  only  with  the  States  which  may  possess  the  opposite  shore  of  said 
river."  Hence  each  State  bordering  on  the  Ohio  has  exclusive  jurisdiction  over  the 
river  to  low- water  mark  on  its  own  side ;  and  has,  between  low-water  mark  on  the  two 
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included  the  present  States  of  Ohio,  Indiana,  Illinois,  and  Michi- 
gan, and  part  of  the  territory  of  Wisconsin  ;  making  a  surface  of 
about  four  hundred  thousand  square  miles.  It  was  embraced  in 
the  cessions  of  Virginia  and  Connecticut.  The  government  of 
this  territory  was  created  by  the  celebrated  Ordinance  of  July  ISth 
1787,  (a)  just  prior  to  the  adoption  of  the  federal  constitution. 
Tlie  wliole  region,  with  some  trifling  exceptions,  was  then  one  I 

continuous  solitude,  upon  which  no  laws  had  operated,  but  the  j 

laws  of  nature.      Here,  then,  was  an  unequalled  opportunity  for  | 

the  establishment  of   an   improved    system   of    local   law.     No  , 

ancient  rubbish  was  to  be  cleared  away ;  no  time-hallowed  preju- 
dices to  be  overcome.  All  was  open  and  free,  as  an  unsullied 
sheet,  to  receive  the  best  impressions  of  legislative  wisdom. 
Under  such  auspices,  this  ordinance  was  drawn  up,  by  the  late 
Nathan  Dane,  of  Massachusetts,  almost  word  for  word  as  it  now 

sides,  concurrent  jurisdiction  with  the  State  possessing  the  opposite  shore.  Carlisle  v. 
The  State,  32  Ind.  55;  McFall  u.  The  Commonwealth,  2  Mete.  394;  opinion  of  Jolin- 
Bton,  J  ,  3  Gratt.  721,  in  Garner's  Case. 

(a)  For  an  account  of  this  ordinance,  see  2  Story,  Const.  §  1318-1325;  9  Dane's 
Abr.  Api>endix.  For  judicial  construction,  see  Hogg  i*.  Zanesville,  5  Ohio,  410; 
Hutchinson  i\  Thompson,  9  Ohio,  62;  Spooner  r.  McConnel,  1  McLean's  Kep. 
337;  La  Plnisance  i\  Monroe,  1  Walker,  C}».  Kep,  (Mich.),  155  As  to  tlie  effect  of 
tliis  ordinance  now,  opinions  are  conflicting.  In  the  case  of  Hogg  v.  Zanesville,  5 
Oliio,  410,  the  court  say  :  '*  Tliis  portion  of  the  ordinance  (the  4th  article)  of  1787,  is 
as  much  obligatory  upon  the  State  of  Ohio  as  our  own  constitution.  In  truth  it  is 
more  so ;  for  the  constitution  may  Vie  altered  by  the  people  of  the  State,  while  this 
cannot  be  altered  without  the  assent  both  of  the  people  of  this  State  and  of  the  United 
States,  through  their  representatives.  It  is  an  article  of  compact,  and  until  we  assume 
the  principle  that  the  sovereign  power  of  the  State  is  not  bound  by  compact,  this 
clause  must  be  considered  obligatory."  In  the  case  of  Hutchinson  v.  Tiiompson,  9 
Ohio,  52,  the  court  say  :  "  The  ordinance  consists  of  two  parts,  first,  of  a  constitution 
of  government  for  the  territory ;  and  secondly,  of  articles  of  compact,  which  were 
intended  to  look  beyond  the  period  when  the  people  should  emerge  from  their  territo- 
rial condition,  and  become  members  of  the  Union.  I  have  called  this  part  a  compact, 
because  it  is  so  termed  in  the  instrument;  but  if  it  were  not  for  some  things  which 
have  since  taken  place,  there  might  be  great  difficulty  in  regarding  it  in  that  light. 
There  was  in  reaUty  but  one  party  to  it  originally,  and  that  was  the  general  govern* 
ment.  But  when  application  for  admission  into  the  Union  was  made  by  the  people 
inhabiting  the  eastern  part  of  the  territory,  modifications  in  several  parts  of  the  ordi- 
nance were  aske»l  for;  and  they  were  granted,  by  the  United  States  as  que  parly, to 
the  State  as  aiiotljer.  This  seems  to  show  that  the  people  of  Ohio  have,  so  far.  treated 
the  articles  of  compact  as  of  perpetual  obligation."  In  the  case  of  La  Plaisance  v. 
Monroe,  1  Walker,  Ch.  Kep.  (>ru:h.),  155,  the  court  say  :  '•  The  ordinance  of  1787, in 
my  opinion,  is  no  part  of  the  fundamental  law  of  the  State,  since  its  admission  into 
the  Union.  It  was  then  superseded  by  tlie  State  constitution  ;  and  sucli  parts  of  it  as 
are  not  to  be  found  in  the  feiieral  or  State  constitutions,  were  then  annulled  by  mutual  » 

consent.  The  articles  of  confederation  between  the  thirteen  original  States  were 
entered  into  July  Dth,  1778,  and  were  afterwards  sui)erseded  by  the  constitution  of  the 
United  States  in  March,  178'J.  The  ordinance  was  passed  July  13th,  1787,  one  year 
and  eijrht  months  before  the  constitution  took  effect,  and  two  months  before  it  came 
from  the  hands  of  the  convention  that  framed  it.  The  ordinance  must  consequently 
have  been  drawn  with  a  view  to  the  existing  government  under  the  articles  of  con- 
federation. If  the  constitution  had  been  in  operation  at  that  time,  it  can  hardly  be 
supposed  that  the  ordinance  would  have  been  what  it  is  ;  for  a  new,  and,  in  most  re- 
spects a  different  state  of  things  exists  under  the  constitution  from  what  existed  umler 
the  confederation."  See  Jones  r.  Van  Zandt,  5  How.  2oO.  Wiien  a  State  has 
adopted  a  constitution,  and  the  irovernment  of  the  United  States  has  assented  to  it, 
and  admitted  the  State  to  the  Union,  the  j>rovisions  of  tlie  ordinance  of  1787,  so  fur 
as  they  conflict  with  this  State  constitution,  are  abrogated  by  common  consent. 
Connecticut  Insurance  Co.  v.  Cross,  18  Wis.  109. 
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stands;  and  for  brevity,  comprehension,  and  forecast,  it  has  no 
superior  in  the  annals  of  legislation.   Being  the  model  of  all  subse- 
quent territorial  governments,  it  deserves  a  brief  analysis.    1.  By 
a  few  sweeping  provisions,  relating  to  the  acquisition,  descent, 
and  transfer  of  property,  it  effectually  excluded  many  of  those 
feudal  doctrines  which  still  incumber  the  laws  of  the  older  States. 
2.  It  provided  two  grades  of  territorial  govei  nment.     The  first 
grade  consisted  of  a  governor,  secretary,  and  three  judges,  ap- 
pointed by  Congress,  and  other  inferior  oflBcers.    The  governor 
and  judges,  in  addition  to  their  ordinary  functions,  were  empow- 
ered "  to  adopt  and  publish  "  such  laws  from  "  the  original  States," 
as  they  should  think  proper.  Congress  retaining  a  negative.    This 
grade  continued  until  1799,  when  the  second   commenced.     A 
legislature  was  now  added,  consisting  of  a  house  of  represen- 
tatives, and  a  legislative  council  of  five,  upon  whose  acts  the 
governor  had  an  absolute  negative.    The  legislature  chose  one 
delegate  to  Congress,  who  had  the  privilege  of  debating,  but  not 
of  voting.    Thus  far,  this  form  has  been  substantially  followed  in 
all  the  subsequent  territorial  governments,  until  quite  recently. 
8.  The  most  remarkable  part  of  the  ordinance  is  the  six  "  articles  of 
compact  between  the  original  States,  and  the  people  and  States  in 
the  said  territory  ;  '*  which  were  designed  '*  to  fix  and  establish  the 
fundamental  principles  of  civil  and  religious  liberty,  as  the  basis  of 
all  future  laws,  constitutions,  and  governments ;  and  which  were 
**  for  ever  to  remain  unalterable,  except  by  common  consent." 
These  articles  are  worthy  of  a  brief  abstract.    The  first  article 
asserts  religious  liberty  in  its  widest  extent.     The  second^  after  a 
series  of  declarations,  guarding  personal  liberty,  contains  the  then 
new  and  original  provision,  that  no  law  should  interfere  with  pri- 
vate contracts  previously  made;  which  has  since  been  adopted 
into  all  the  American  constitutions.    The  third  declares  the  en- 
couragement of  education  to  be  a  binding  duty  of  legislators. 
The  fourth  provides  that  the  future  States  shall  always  remain  a 
part  of  the  United  States ;  shall  never  interfere  with  the  primary 
disposal  of  the  soil  by  Congress  ;  shall  not  tax  the  lands  owned  by 
the  United  States,  nor  non-resident  proprietors  higher  than  resi- 
dents; and  that  the  navigable  waters,  and  the  carrying  places 
between  them,  shall  for  ever  remain  public  highways.    The  fifth 
article  provides  that  not  more  than  five  nor  less  than  three  States 
shall  be  formed  within  the  territory  whose. constitutions  shall  be 
republican,  and  conformable  to  these  articles.    The  Bixih  article 
for  ever  prohibits  slavery  within  the  territory ;  but  provides  that 
fugitive  slaves  may  be  reclaimed  from  it.     It  is  hoped  that  this 
abetract  may  be  an  inducement  to  examine  this  remarkable  speci- 
men of  legislative  wisdom. 
§  15.  Admismn  of  New  States  into  the  Union,  (a)  When  terri- 

(a)  There  was  much  direnity  of  opinion  upon  this  subject  in  the  conrention.  It 
wu  first  resolred,  that  provision  ought  to  be  made  for  admitting  new  States  without 
reqairing  an  unanimous  rote  of  Congress.    Mad.  Fap.  861.    But  it  was  repeatedly 
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tones  have  acquired  the  requisite  amount  of  population,  the  next 
step  is  to  admit  them  as  States  into  the  Union.     The  constitution 
declares  that  "  new  States  may  be  admitted  by  the  Congress  into 
the  Union ;  but  no  new  State  shall  be  formed  or  erected  within 
the  jurisdiction  of  any  other  State ;  nor  any  State  be  formed  by  the 
junction  of  two  or  more  States,  or  parts  of  States,  without  the 
consent  of  the  legislatures  concerned,  as  well  as  of  the  Congress." 
By  this  provision  the  whole  subject  of  admitting  new  States,  where 
other  States  are  not  interfered  with,  is  placed  under  the  control  of 
Congress,  with  the  single  restriction,  contained  in  another  clause, 
that  their  constitutions  must  be  "  republican,^^     Pursuant  to  this 
power,  thirteen  new  States  have  been  already  admitted,  and  there 
are  other  territories  preparing  for  admission,   (a)    The  result  is, 
that  the  centre  of  empire  is  rapidly  moving  westward,  and  the 
original  States  falling  into  a  minority.    For  the  sake  of  illustrating 
the  action  of  Congress,  I  will  describe  the  admission  of  Ohio.     An 
Act  of  Congress  was  passed  for  this  purpose,  on  the  30th  of  April, 
1802,  which,  after  specifying  the  boundaries,  and  providing  for  a 
convention  to  frame  the  constitution,  submitted  three  propositions 
for  the  acceptance  of  the  State.     These,  after  some  modifications, 
were  adopted  as  follows :   1.  One  full  thirty-sixth  part  of  the  en- 
tire surface  of  the  State,  was  to  be  vested  in  the  legislature  for  the 
support  of  schools;  and  as  the  whole  extent  is  about  twenty-five 
millions  of  acres,  this  donation  exceeds  seven  hundred  thousand. 
It  will  be  remembered  that  the  present  land  scheme,  which  would 
have  resulted  in  the  same  thing,  was  not  then  formed.     2.  Cer- 
tain salt  springs  which  had  been  reserved  by  Congress,  were  to  be 
given  to  the  State,  "  for  the  use  of  the  people  thereof,"  and  one 
township,  for  a  college,  pursuant  to  the  contract  with  Symmes. 
Two  townships  had  been  previously  given  for  a  similar  purpose, 
in  the  contract  with  the  Ohio  Company.     3.  Three  per  centum  of 
the  net  proceeds  of  the  sales  of  public  lands  within  the  State, 
were  to   be  appropriated  to  the  construction  of  roads  within  the 
State,  and  under  the  direction  of  Congress.     These  three  proposi- 
tions were  based  upon  the  condition^  that  the  public  lands  within 
the  State  should  be  exempted  from  taxation  for  five  years  from  the 
sale  thereof.     Such  were  the  terms  upon  which  Ohio  came  into 
the  Union.    The  convention,  after  only  three  weeks  of  deliberation, 

proposed  to  restrict  them  as  to  their  right  of  representation,  so  that  they  might  never 
outvote  the  old  States.  It  was  said  that  they  would  be  hostile  to  commerce,  poor, 
uneducated,  and  wholly  unfit  to  control  the  destinies  of  a  great  nation.  Mad.  Pap. 
1034,  1068, 1070, 1096.  It  was  then  proposed  that  a  majority  of  two-thirds  should  be 
required  for  their  admission,  but  that  they  should  be  admitted  on  the  same  terms  as 
the  original  States.  Strenuous  opposition  was  made  to  the  equality  of  terms  ;  but 
justice  ultimately  prevailed,  and  it  was  agreed  that  they  should  be  admitted  by  a 
majority  of  votes,  and  upon  an  equality  of  terms.  Mad.  Pap.  1466-1466.  And  see  2 
Story,  Const.  §  1814-1322. 

(a)  The  number  of  new  States  organized  out  of  territories,  since  the  adoption  of 
the  constitution,  is  twenty-three,  and  in  1862  Virginia  was  divided  into  two  States, 
the  western  portion  being  called  West  Virginia,  thus  making  the  whole  number  of 
the  States  thirty-seven. 
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signed  the  constitution  (^d)  on  the  29th  of  November,  1802.  It 
was  of  necessity  submitted  to  Congress  for  approval ;  but  was  not 
submitted  to  the  people  for  ratification.  It  bears  some  marks  of 
the  haste  with  which  it  was  framed ;  but  still  more  of  the  spirit 
of  the  times.  Public  sentiment  was  then  inclining  against  what  is 
called  a  strong  government.  And  this  constitution,  accordingly, 
aimed  to  govern  as  little  through  the  medium  of  public  agents,  and 
as  much  through  the  immediate  action  of  the  people,  in  their  pri- 
mary capacity,  as  the  nature  of  a  representative  government  will 
admit.  It  may,  in  fact,  be  regarded  as  a  fair  experiment  to  ascer- 
tain the  minimum' of  power  necessary  to  be  delegated  to  the  people 
by  their  representatives. 

It  will  thus  be  seen,  that  the  power  to  admit  includes  the  power 
to  prescribe  the  terms  of  admission  ;  and  this  is  equivalent  to  the 
power  to  refuse  admission.  When  Missouri  applied  for  admission, 
a  large  party  in  Congress  were  in  favor  of  requiring  slavery  to  bo 
prohibited,  as  one  of  the  conditions  of  admission ;  and  there  would 
seem  to  be  no  question  of  the  power  of  Congress  so  to  do ;  but  in 
this  instance,  there  was  a  majority  the  other  way,  and  slavery  was 
not  prohibited.  Again,  Micliigan  was  required  to  assent  to  the 
boundary  line  claimed  by  Ohio,  as  one  of  the  conditions  of  her 
admission.  From  all  which  it  appears,  that  the  people  of  a  terri- 
tory, seeking  admission  into  the  Union,  are  considered  as  asking  a 
favor,  rather  than  demanding  a  right.  They  indeed  frame  their 
own  constitution,  but  it  must  meet  the  approbation  of  Congress. 
In  a  word,  they  are  placed  very  much  at  the  discretion  of  Con- 
gress. (6) 

(a)  The  convention  assembled  at  Chillicothe  on  the  first  of  November,  1802.  A 
large  majority  of  the  members  belonged  to  the  party  friendly  to  the  new  administra- 
tion of  Mr.  Jefferson.  See  preliminary  sketch  prefixed  to  1  Chase's  Ohio  Statutes, 
30-35.  But  this  constitution  gave  way  to  a  new  one,  bearing  date  the  10th  of  March, 
1851,  which,  after  being  ratified  by  the  people,  took  effect  on  the  Ist  of  September 
following. 

(6)  In  several  instances,  the  people  of  a  territory  have  formed  a  State  constitution, 
and  have  been  admitted  under  it  into  the  Union  without  a  previous  enabling  act  of 
Congress.  The  constitution  under  which  California  was  admitted  into  the  Union,  in 
1850,  was  fi*amed  by  a  convention,  the  delegates  to  which  were  chosen  under  a  proc- 
lamation of  Gen.  Riley,  the  military  governor  of  the  territory,  acting  under  instruc- 
tions from  the  President  Among  other  instances  of  irregularity  in  the  preliminary 
proceedings,  see  the  cases  of  Tennessee  and  Michigan,  Benton's  Abridgment  of  the 
debates  of  Congress,  vol.  i.  p.  764 ;  vol.  xii.  p.  74&-760.  The  Act  of  Congress  of 
February  22, 1872,  declares  that  no  State  shall  be  admitted  without  the  necessary 
population  to  entitle  it  to  one  representative  in  Congress. 
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LECTURE  IV. 

DIVISIONS  AND  DEFINITIONS,  (a) 

§  16.  Municipal  Law  —  Rights.  In  the  two  preceding  lectures, 
we  have  taken  a  general  survey  of  the  organization  of  American 
society ;  and  we  have  seen  that  all  the  powers  which  the  people 
by  their  constitutions  have  conferred  upon  their  respective  govern- 
ments, whether  state  or  federal,  have  relation,  directly  or  indirectly, 
to  making,  interpreting,  and  executing  laws.  Our  future  inqui- 
ries, therefore,  will  be  directed  to  the  following  points :  How  are 
these  laws  made  ?  How  are  they  interpreted  ?  How  are  they 
executed  ?  What  laws  may,  and  what  may  not,  be  made  ?  What 
do  the  existing  laws  in  fact  provide  ?  Wlien  these  questions  shall 
have  been  answered,  my  task  will  be  accomplished.  But,  before 
proceeding  to  answer  them  directly,  there  are  various  preliminary 
explanations,  definitions,  and  divisions,  by  attending  to  which  now 
we  shall  greatly  facilitate  the  proposed  inquiries.  To  that  object, 
therefore,  this  lecture  will  be  devoted.  According  to  Blackstone, 
"  municipal  law  is  a  rule  of  civil  conduct,  prescribed  by  the  su- 
preme power  in  a  State,  commanding  what  is  right  and  prohibiting 
what  is  wrong."  This  definition  is  imperfect,  because  it  does  not 
clearly  distinguish  between  moral  right  and  wrong,  and  legal  or  civil 
right  and  wrong.  Every  law  either  commands  something  to  be  done, 
or  regulates  the  manner  of  doing  it,  or  forbids  it.  If  it  so  happen 
that  religion  or  morality  forbids  the  same  thing  which  the  law  for- 
bids, we  call  that  thing  malum  in  se,  or  wrong  in  itself;  otherwise, 
malum  prohibitum,  or  wrong  because  prohibited.  This  very  distinc- 
tion shows  that  municipal  law  and  moral  law  do  not  necessarily 
command  or  forbid  the  same  things.  In  fact,  many  things  are 
morally  right  which  the  law  does  not  command ;  and  many  things 
are  morally  wrong  which  the  law  does  not  forbid.  We  have  al- 
ready seen  that  human  government  has  nothing  to  do  with  moral 
conduct,  apart  from  civil.  It  must,  indeed,  generally  happen  that 
these  will  correspond  ;  and  seldom  that  they  will  conflict  with  each 
other.  But  the  former  belongs  to  a  treatise  on  ethics,  and  the  lat- 
ter only  to  a  treatise  on  law.  We  say,  then,  in  this  view,  that  a 
thing  is  right  or  wrong,  in  a  legal  sense,  because  the  law  com- 
mands or  forbids  it ;  and  it  is  to  rights  and  wrongs,  as  thus  ex- 
plained, that  our  inquiries  will  be  directed.  But  these  again  are 
correlative  terms.  A  wrong  always  results  from  the  violation  of  a 
right ;  so  that  by  describing  the  one,  you  indicate  the  nature  of 
itq  opposite.     Again,  right  and  obligation  are  reciprocal.    The  ex- 

(a)  There  are  seyeral  works  expressly  devoted  to  definitions.  See  the  Law  Dic- 
tionaries of  Bouvier,  Burrill,  Holt,  Jacob,  and  Tomlins;  Taylor's  Law  Glossary; 
Termes  de  la  Ley ;  Kelliam's  Dictionary  of  Norman  French.  In  general,  the  best 
definitions  wiU  be  found  in  Blackstone.    Of  the  DictionarieSi  I  prefer  Bouvier. 
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istence  of  a  right  in  any  person,  imposes  on  all  others  an  obliga- 
tion to  respect  it.    This  obligation  the  law  will  always  enforce,  if 
the  proper  steps  be  taken  ;  for  it  is  a  fundamental  maxim,  that  for 
every  right  which  the  law  recognizes,  it  provides  a  remedy  in  case 
of  violation.     A  treatise,  therefore,  upon  municipal  law,  is,  for  the 
most  part,  a  treatise  upon  rights  and  remedies,  or  upon  wrongs 
and  remedies,  as  one  may  choose  to  express  it ;  and  this  suggests 
a  remark  npon  Blackstone's  primary  division  of  legal  subjects, 
into  rights  of  persons,  rights  of  things,  private  wrongs,  and  public 
wrongs.    These  expressions  do  not  on  their  face  indicate  that  rem- 
edies are  to  enter  into  the  discussion.    Moreover  the  phrase,  rightB 
of  thingn,  jura  rerum^  by  itself,  conveys  no  definite  idea ;  since 
ill  rights  are  the  rights  of  persons ;  that  is,  they  belong  to  persons 
though  they  may  have  relation  to  other  things.    There  is  a  distinc- 
tion sometimes  made  in  the  books,  between  natural  rights,  or  those 
which  would  have  belonged'  to  men  in  a  state  of  nature ;  and  social 
rightSj  or  those  which  are  created  by  the  social  compact.     But 
this  distinction  is  only  a  matter  of  speculative  interest;    since 
under  the  compact,  both  are  equally  legal  rights.     There  is,  how- 
ever, a  division  of  rights,  which,  as  citizens  of  a  free  and  consti- 
tutional government,  we  should  always  bear  in  mind  ;   I  mean 
those  which  are  defined  by  the  constitution^  and  those  which  are  not. 
The  former  may  be  designated  as  fundamerUal ;  since  they  are 
made  the  foundation  of  our  social  relations,  and  cannot  be  altered 
by  delegated  power.    The  people  alone  in  their  sovereign  capacity 
can  change  them  by  changing  the  constitution.     While  the  latter 
may  be  called  discretionary,  since  they  depend  upon  legislative 
action.     Tlie  idea  of  a  formal  declaration  or  hill  of  rights^  (a)  is 
not  original  in  this  country.     England  furnished  the  first  example, 
in  the   celebrated  Magna  Charta,   promulgated  in   1225 ;    since 
which  epoch,  the  fundamental  rights  of  her  people  have  been  sev- 
eral times  solemnly  declared ;  although  they  are  still  without  a 
written  constitution,  as  we  understand  the  terms.     In  tliis  country 
the  determination  to  have  fundamental  rights  indubitably  ascer- 
tained, so  as  to  be  beyond  the  possibility  of  cavil,  has  been  at  all 
times  remarkable.     We  find  it  in  the  proceedings  of  the  earliest 
colonial  assemblies  and  congresses.     In  the  Declaration  of  Inde- 
pendence, it  appears  in  the  most  imposing  form.    The  federal  con- 
stitution was  strongly  objected  to,  because  it  did  not  contain  a  full 
and  formal  bill  of  rights ;  and  though  it  did  in  fact  contain  many 
provisions  of  that  nature,  the  first  ten  amendments  were  added  to 
obviate  this  objection.     In  all  the  State  constitutions,  a  like  pre- 
caution has  been  taken.     Our  fundamental  rights  are  thus  im- 
peratively declared,  and  placed  beyond  the  usual  fluctuations  of 
opinion.     What  they  are,  will  be  explained  in  the  sequel.     It  is 
sufficient  here  to  say,  that  they  operate  as  so  many  limitations  of 
delegated  power  ;  and  that  they  are  as  efficient  for  this  purpose,  as 
express  prohibitions. 

(3)  See  1  Black.  Com.  127 ;  2  Kent,  Com.  lee.  24;  2  Story,  Const,  ch.  xliv. 
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§  17.  Written  Law.  (a)  Such  being  the  general  nature  of  mu- 
nicipal law,  its  various  kinds  form  the  next  subject  of  inquiry.  The 
most  general  division  of  law  is  into  written  and  unwritten  law.  But 
these  are  again  subdivided,  in  this  country,  as  follows :  Written  law 
consists  of  canstittUionSj  treaties^  and  statutes.  Unwritten  law  consists 
of  common  law  and  eqydty.  The  general  distinction  between  written 
and  unwritten  law  is,  that  the  former  is  regularly  enacted  and  pro- 
mulgated by  the  proper  authority ;  while  the  latter  is  made  up  of  judi- 
cial decisions  without  any  formal  enactment.  I  shall  explain  each 
of  the  above  subdivisions,  beginning  with  those  of  written  law. 

Constitutions.  By  a  constitution  we  understand  a  solemn  written 
declaration  of  the  sovereign  will  of  the  people,  defining  the  form 
and  powers  of  government.  This  idea  has  been  already  sufficiently 
developed.  But  this  definition  would  not  apply  to  what  is  called 
the  British  constitution  ;  for  that  is  a  mere  collection  of  immemorial 
customs  and  traditions,  and  properly  belongs  to  the  division  of 
unwritten  law.  The  history  of  the  formation  of  the  federal  consti- 
tution, and  also  of  that  of  Ohio,  has  been  briefly  traced  ;  and  their 
provisions  will  be  examined  in  detail  hereafter.  Suffice  it  here  to 
say,  that  the  federal  constitution  unites  the  people  of  all  the  States 
into  one  nation  for  all  national  purposes,  in  the  same  manner  as 
a  State  constitution  unites  the  people  of  one  State  for  municipal 
purposes ;  the  one  being  a  declaration  of  the  sovereign  will  of  all  the 
people  of  the  United  States ;  and  the  other,  of  that  portion  of  the 
same  people  constituting  one  State. 

Treaties.  (Ji)  The  making  of  treaties  has  not  usually  been  con- 
sidered as  an  act  of  legislative  power.  In  England,  the  treaty- 
making  power  belongs  to  the  king  alone.  And  by  the  common 
definition,  a  treaty  is  regarded  merely  as  a  solemn  wriUen  compactj 
entered  into  between  independent  nations,  to  regulate  their  inter- 
course. Were  this  the  American  definition,  our  Indian  treaties 
would  form  a  partial  exception,  since  we  do  not  recognize  the  In- 
dian tribes  as  wholly  independent.  But  there  is  a  provision  in  the 
federal  constitution,  declaring  treaties  duly  made  to  be  a  part  of 
"  the  supi-eme  law  of  the  land."  (<?)  Thus,  instead  of  being  merely 
compacts,  binding  the  nation  at  large,  treaties  are  here  made  bind- 
ing, like  other  laws,  upon  every  individual.  In  this  view,  therefore, 
treaties  may  be  strictly  called  the  written  law  of  nations.  The  power 
to  make  treaties  is  vested  in  the  president  with  the  concurrence  of 

(a)  See  1  Black.  Com.  85 ;  1  Kent,  Com.  lee.  20. 

(6)  It  was  first  proposed  in  the  conTention  that  the  senate  should  have  the  treaty- 
making  power,  and  that  no  treaty  shoald  be  binding  until  ratified  by  law.  Mad.  Pap. 
1412-16.  When  the  power  was  conferred  on  the  president,  it  was  proposed  that  it 
should  be  with  the  consent  of  both  houses ;  but  the  considerations  of  secrecy  and, 
despatch  prevailed  to  vest  the  power  in  the  hands  of  the  president,  with  the  advice 
of  two-thirds  of  the  senate.  Id.  1518-20.  See  also,  Black.  Com.  257 ;  2  Story, 
Const.  §  1409-1518. 

(c)  A  treaty  is  considered  binding,  when  ratified,  as  between  the  respective 
governments  from  the  date  of  its  signature.  But  as  regards  the  right  of  private 
parties  which  have  vested  between  the  signature  and  the  ratification,  the  latter  cannot 
be  considered  retroactive^  and  the  treaty  will  take  effect  only  from  the  exchange  of 
ratifications     Haver  v.  Taker,  9  Wall.  82. 
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two-thirds  of  the  senate.  The  first  object  is  to  secure  secrecy  and 
despatch ;  and  to  this  end  treaties  are  framed  by  the  president 
alone,  through  his  appropriate  ministers ;  but  in  order  to  guard 
this  Ugh  power  from  abuse^  the  assent  of  two-thirds  of  the  senate 
is  made  necessary  to  their  consummation.  It  has  been  made  a 
question,  whether  the  house  of  representatives  have  not  an  indi- 
rect negative  power,  by  refusing  to  pass  such  laws  as  treaties  may 
require ;  but  in  the  discussions  which  have  taken  place  in  Con- 
gress, the  prevailing  opinion  seems  to  be,  that  by  the  ratification 
of  a  treaty  the  national  faith  is  solemnly  pledged  to  the  enactment 
of  every  law  necessary  for  giving  it  efiect ;  and,  therefore,  that  the 
house  of  representatives  cannot  properly  refuse  so  to  do.  The 
making  of  treaties  being  one  of  the  highest  attributes  of  national 
sovereignty,  the  States  are  expressly  prohibited  from  entering  into 
^^  any  treaty,  alliance,  or  confederation ; "  because  they  are  not,  in 
tliis  view,  recognized  as  nations.  But,  with  the  assent  of  Con- 
gress, a  State  may  enter  into  ^^an  agreement  or  compact  with 
another  State  or  with  a  foreign  power."  This  permission  is  under- 
stood to  include  nothing  more  than  negotiations  respecting  matters 
of  mere  local  concern,  such  as  questions  of  boundary,  and  the  like ; 
and  even  these  are  invalid  without  the  consent  of  Congress.  The 
design  is  to  take  it  out  of  the  power  of  a  single  State  to  disturb, 
by  its  own  act,  the  harmony  of  the  Union,  (a) 

Statutes.  (()  By  a  statute,  we  understand  a  law  duly  enacted 
by  the  legislature.  The  mode  of  enactment  will  be  considered 
hereafter.  Statutes  are  either  pullie  or  private*  The  former  em- 
brace the  whole  community ;  the  latter  only  certain  individuals  or 
associations.  The  only  important  distinction  is,  that  courts  take 
notice  of  the  former  without  special  reference,  but  not  of  the  latter. 
It  is  usual,  however,  to  do  away  with  this  distinction,  by  inserting 
in  private  statutes  a  special  clause  declaring  that  they  shall  be 
treated  as  public.  The  title  or  preamble  of  a  statute  properly  forms 
no  part  of  the  law ;  but  in  .case  of  doubt,  may  be  referred  to  for 
explanation.  Penal  statutes  are  construed  strictly  in  favor  of  him 
against  whom  they  operate.  Others  liberally,  according  to  the 
spirit  and  general  intent.  There  are  many  rules  of  interpretation, 
but  they  are  of  little  use.  Common  sense  is  the  best  guide  ;  and 
it  is  to  be  regretted  that  the  letter  should  ever  be  allowed  to  prevail 
against  the  spirit.  In  case  of  repugnancy  between  two  statutes, 
the  latest  prevails,  for  it  repeals  the  former.  The  general  rule  is, 
that  when  a  statute  which  repealed  another  is  itself  repealed,  the 

(a)  The  Indian  and  foreign  treaties  compose  the  seventh  and  eighth  ▼olumes  of 
the  United  States  Statutes  at  Large,  published  hy  Little,  Brown,  ft  Co.  In  Ohio 
all  public  oQcen  are  furnished  with  copies  of  the  laws  of  each  session  of  the  legisla- 
ture, and  other  copies  placed  in  the  hands  of  the  clerk  in  each  county  for  sale.  Pro- 
Tision  is  also  made  for  furnishing  advance  sheets  during  the  session,  in  forms  of  sixteen 
pages  each,  ten  of  which  are  allowed  each  member  of  the  General  Assembly,  and 
the  balance  sent  to  the  various  county  auditors  for  distribution.  Act  of  April  6, 
1S66;  S.  ft  C.  824.  as  amended  May  3, 1861,  and  April  18, 1870. 

(b)  See  1  fiUck.  Com.  86 ;  1  Kent,  Com.  lee.  20;  Smith's  Commentaries ;  Dwarria 
oo  Sutatea ;  Sedgwick  on  Statutory  and  Constitutional  Law. 
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other  is  thereby  revived,  without  any  express  words,  (a)  The  time 
when  statutes  shall  take  effect  is  a  matter  of  great  importance.  In 
England,  they  formerly  took  effect  from  the  first  day  of  the  session ; 
that  is,  before  they  were  actually  enacted,  which  is  absurd.  Here, 
unless  some  other  time  be  provided,  they  take  effect  from  their 
date ;  and  consequently  before  they  can  possibly  be  known.  In 
particular  cases,  this  evil  is  obviated  by  specifying  a  future  day ; 
but  by  omitting  to  do  this,  great  hardship  is  often  occasioned.  As 
it  is  the  essence  of  the  law  that  it  should  he  known  before  it  binds, 
there  ought  to  be  some  general  regulation,  as  in  France,  fixing  a 
day  so  distant  that  every  person  may  know  what  is  enacted  if  he 
will.  And  in  the  mean  time  the  most  ample  provision  should  be 
made  for  promulgation.  I  do  not  mean  that  copies  should  be  sent 
to  every  citizen.  This  would  be  a  useless  expense,  since  all  will 
not  read  them.  But  they  should  be  so  distributed  as  to  be  con- 
veniently accessible  to  all.  (6)  The  duty  of  superintending  their 
publication  usually  belongs  to  the  secretary  of  State,  who  has  the 
custody  of  the  originals ;  and  the  general  practice  is  to  publish  them 
in  certain  newspapers,  as  well  as  in  pamphlets.  Copies  of  the  latter 
are  furnished  to  public  officers  only.  Private  persons  are  left  to 
supply  themselves  as  they  may.  This  arrangement  might  answer 
the  purpose  if  legislation  were  reasonably  stable ;  and  from  the 
provision  made  to  secure  deliberation,  through  the  forms  of  enact- 
ment, we  might  naturally  suppose  that  statutes  would  be  so  well 
considered  and  carefully  worded,  that  when  once  enacted  they 
might  stand  for  years  without  alteration.  Indeed  this  is  for  the 
most  part  true  of  the  legislation  of  Congress ;  but  our  State  legis- 
lation has  been  exceedingly  fluctuating. 

§  18.  Unwritten  Law,  (c)  It  may  sound  strange  to  unpractised 
ears  that  there  should  be  such  a  thing  as  unwritten  law  ;  for  if  there 
be  one  thing,  which,  above  all  others,  demands  all  the  certainty 
and  precision  which  human  ingenuity  can  attain,  it  is  the  law 
which  governs  us.  Accordingly  the  three  divisions  of  written  law 
which  have  just  been  described,  are  required  to  pass  the  most 
searching  scrutiny  before  their  consummation  as  written  law. 
And  the  question  may  naturally  be  asked,  why  we  should  have  any 
other  7  Having  organized  a  distinct  department  of  government 
for  the  sole  purpose  of  enacting  laws,  why  should  we  recognize  any 
other  than  those  thus  enacted  ?  It  is  indeed  true,  that  our  political 
theory  seems,  at  the  first  glance,  not  to  require,  or  even  tolerate, 
unwritten  law.    The  very  terms  appear  to  involve  an  absurdity. 

(a)  See  Commonwealth  v.  Chm*c)iUl,  2  Metcalf,  118;  bntai  this  result  is  often 
unintentional,  it  would  seem  wise  to  enact  the  contrary,  requiring  the  reTival  to 
be  by  express  words,  as  has  been  done  in  this  State.  See  Milne  v.  Huber,  2  McLean, 
212. 

(6)  In  Massachusetts  it  is  provided  by  law  that  immediately  after  the  dose  of 
eacn  session  of  the  legislature,  copies  of  the  general  laws  and  resolves  passed  at 
such  session  shall  be  published  at  the  expense  of  the  State,  and  distributed  in  the 
proportion  of  one  to  each  family,  or  eight  inluibitants.  In  the  several  cities  and 
towns. 

(e)  See  1  Black.  Com.  68-84;  1  Kent,  Com.  lee.  21, 22. 
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They  do  not,  however,  signify  oral  law ;  but  law  which  has  never 
been  enacted  in  the  shape  of  constitutions,  treaties,  or  statutes. 
And  strange  as  it  may  appear,  unwritten  law,  as  thus  described, 
constitutes  by  far  the  greater  portion  of  that  entire  body  of  law  by 
which  our  rights  are  regulated.  It  consists  of  two  great  divisions, 
common  law  and  equity ^  each  of  which  I  shall  describe,  beginning 
with  the  former. 

Common  Law,  (a)  This  is  said  to  be  unwritten,  because  there 
is  no  record  of  its  formal  enactment.  It  is  sometimes  pretended 
that  it  consists  of  statutes  worn  out  by  time,  their  records  having 
been  lost.  It  also  called  a  collection  of  customs  and  traditions 
commencing  in  immemorial  times,  acquiesced  in  by  successive 
generations,  and  gradually  enlarged  and  modified  in  the  progress 
of  civilization.  The  true  account,  however,  is,  that  it  is  the  stu- 
pendous work  of  judicial  legislation.  Theorize  as  we  may,  it  has 
been  made  from  first  to  last  by  judges  ;  and  the  only  records  it  ever 
had,  are  the  reports  of  their  decisions,  and  the  essays,  commentaries, 
and  digests  founded  thereon.  To  explain  its  formation,  we  may 
suppose  a  question  to  have  arisen  in  England,  centuries  ago,  re- 
specting which  the  written  law  contained  no  provision.  Upon 
presenting  this  question  to  the  judge,  he  must  either  let  a  wrong 
go  unredressed,  or  make  a  law  to  meet  the  exigency.  He  chose 
the  latter  alternative  ;  and  in  making  up  his  decision,  sought  light 
from  every  available  source.  If  a  case  exactly  similar  had  before 
been  decided,  he  would  naturally  adopt  the  decision  then  made. 
Or  if  an  analogous  case  could  be  found,  he  would  adopt  its  prin- 
ciples so  far  as  they  would  apply.  (6)  If  neither  of  these,  he 
would  consult  public  policy  and  the  abstract  principles  of  natural 
justice.  He  would,  moreover,  be  assisted  by  the  arguments  of  the 
opposing  counsel,  who  would  present  the  case  in  sdl  its  bearings. 
With  these  aids,  and  in  this  manner,  he  would  make  up  his  deci- 
sion ;  and  if  no  sinister  motives  operated,  the  presumption  is  that 
it  would  be  on  the  side  of  abstract  right.  Such  briefly  is  the  pro- 
cess by  which  the  vast  fabric  of  common  law  has  been  reared.  A 
succession  of  judges,  during  a  long  lapse  of  years,  have  contributed 
the  results  of  their  reason  and  learning  to  elaborate  and  perfect  it. 
In  its  theory^  each  successive  adjudication  has  become  a  precedent 
for  all  similar  cases  involving  the  same  principle ;  and  it  is  obvious 

(a)  See  1  Stdry,  Const.  §  156-158;  Lindslej  v.  Coates,  1  Ohi(\  Rep.  245, 812 ;  Daw- 
son V.  Porter,  2  Ohio,  Rep.  305  ;  Sackett  v.  Sackett,  8  Pickering,  309 ;  Patterson  v, 
Winn,  6  Peters,  233;  8  Peters,  687. 

(6)  In  deciding  causes,  it  is  the  custom  of  judges  to  deliver  opinions,  in  which 
thej  give  the  reasons  for  their  decisions  often  at  great  length,  and  sometimes  diverg- 
ing from  the  point  in  issue  and  discussing  questions  not  necessarily  involved  in  it. 
Such  opinions  may  be  entitled  to  respectful  consideration  according  to  the  learning  and 
ability  of  the  judge,  and  the  attention  bestowed  by  him  at  the  time  on  the  subjects 
discussed.  But  they  are  entitled  to  weight  as  authority  only  so  far  as  they  were  neces- 
sary to  the  determination  of  the  right  or  title  in  litigation  between  the  parties.  All 
discussions  of  this  character  upon  points  whose  adjudication  is  uncalled  for,  are  termed 
oftiter  dicta.  This  distinction  may  aid  the  student,  as  he  consults  the  reports,  to  sepa- 
rate what  may  be  regarded  as  adjudged,  or  settled  by  a  judicial  decision,  from  what 
remains  open  for  further  argument  and  consideration. 
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that  just  in  proportion  as  precedents  are  multiplied,  the  number  of 
unprecedented  cases  must  be  diminished.  Legislation,  moreover, 
has  been  constantly  supplying  deficiencies.  It  follows,  therefore, 
that  the  field  of  judicial  discretion,  almost  boundless  at  first,  has 
been  gradually  but  steadily  narrowing.  Still,  however,  admitting 
precedents  to  be  absolutely  binding,  which  is  not  the  fact,  though 
it  is  the  theory,  judges  even  at  this  day  exercise  a  far  wider  discre- 
tion under  the  common  law,  than  is  usually  supposed  by  those  not 
conversant  with  the  subject.  And  to  this  extent  there  is  not  that 
complete  separation  between  the  legislative  and  judicial  power, 
which  the  theory  of  our  government  supposes. 

The  common  law  thus  slowly  matured  into  a  system  in  Eng- 
land, was  introduced  into  this  country  by  the  first  colonists, 
together  with  the  statutes  by  which  it  had  then  been  modified,  so 
far  as  applicable  to  their  condition.  This  was  at  first  a  matter  of 
necessity  ;  and  when  the  colonies  became  independent,  the  system, 
which  in  the  mean  time  had  been  much  improved  under  their  own 
legislation,  was  retained  from  choice.  The  new  States,  with  the 
exception  of  Louisiana,  which  has  preferred  the  civil  code,  have 
adopted  it  from  the  old  ;  so  that  the  common  law  now  prevails 
generally  throughout  the  Union.  Nearly  all  our  technical  terms 
and  forms  of  proceeding  are  borrowed  from  it  and  defined  by  it. 
Where  a  question  arises  concerning  which  our  written  law  is 
silent,  we  consult  the  reports^  beginning  with  those  of  our  own 
State.  We  pass  thence  to  the  other  American  reports,  and  finally 
to  the  English  reports,  searching  back  to  the  earliest  times.  If 
none  of  these  settle  the  question,  we  seek  light  from  the  civil  law, 
or  from  any  other  source  which  can  furnish  it.  The  whole  number 
of  English  reports,  digests,  abridgments,  and  other  works,  con- 
taining the  common  law,  may  be  set  down  at  more  than  one 
thousand  volumes ;  and  the  number  of  corresponding  works  in  this 
country  at  five  hundred  ;  so  that  the  principles  of  common  law  are 
to  be  sought  for  through  fifteen  hundred  volumes,  (a)  The  epoch 
down  to  which  the  English  common  law  is  to  be  received  in  this 
country,  has  been  a  matter  of  much  doubt.  Should  it  be  the  set- 
tlement of  the  country,  the  Declaration  of  Independence,  or  the 
present  moment  ?  The  general  sentiment  has  been,  that  it  should 
be  the  settlement  of  the  country.  In  truth,  however,  there  is  a  great 
reluctance  in  recognizing  the  English  common  law  as  of  absolute  and 
binding  authority  down  to  any  period.  The  doctrine  repeatedly  de- 
clared by  our  judges  is,  that  they  will  be  bound  by  it,  only  so  far  as 
they  consider  it  suited  to  our  state  of  society  and  form  of  govern- 
Daent.  (6)  The  only  certainty,  therefore,  is,  that  we  have  something 
which  we  call  common  law,  scattered  at  random  over  a  vast  surface. 
But  precisely  what  it  is,  or  how  far  it  extends,  is  hidden  in  the 
breasts  of  our  judges,  and  can  only  be  ascertained  by  experiment. 

(a)  Mr.  Wallace,  in  his  book  entitled  "  The  Reporters  "  (1856),  puts  the  number 
of  reports  at  two  thousand. 

(6)  Bloom  V.  Richards,  2  Ohio  State,  890;  Kerwhacker  v.  C.  C.  &  C.  R.  R.  Co., 
3  Ohio  State,  177, 178. 
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Bquxtjf.  (a)  In  its  literal  acceptation,  equity  is  nearly  synony- 
mous with  justice.  But  in  its  technical  sense,  it  means  chancery 
law;  or  that  system  of  rules  by  which  courts  of  chancery  are 
governed  in  the  administration  of  justice.  It  had  its  origin  in 
the  deficiencies  of  the  ancient  common  law ;  which,  by  reason 
of  the  paucity  of  its  then  settled  principles,  and  the  inflexibility 
of  its  forms,  could  not  so  shape  and  modify  its  remedies,  as  to 
meet  the  circumstances  of  each  particular  case.  When  there- 
fore the  law  furnished  no  remedy,  or  only  an  inadequate  one ;  or 
when  its  rigorous  enforcement  would  work  positive  injustice,  the 
party  thus  aggrieved,  assuming  the  attitude  of  a  suppliant,  peti* 
tioned  to  the  king  in  person,  as  the  fountain  of  justice,  for  relief. 
But  it  soon  became  inconvenient  for  the  king  to  give  personal 
attention  to  these  petitions,  and  he  referred  them  to  an  officer 
of  his  household  called  a  chancellor.  The  office  of  chancellor, 
nominally  derived  from  the  Roman  Empire,  was  at  first  purely 
ecclesiastical.  The  chancellor  was  the  king's  spiritual  adviser  or 
conscience-keeper,  and  had  the  custody  of  the  great  seal.  Being 
of  course  distinguished  for  his  learning  and  probity,  it  was  natu- 
ral that  he  should  be  thus  selected  by  the  king  as  the  dispenser 
of  his  justice,  and  accordingly  petitions  were  now  addressed  to 
him  in  the  first  instance.  It  therefore  became  necessary  for  the 
chancellor  to  adopt  a  system  of  rules  and  forms  of  proceeding; 
and  as  the  civil  law  was  then  a  part  of  clerical  education,  he  bor- 
rowed from  it  as  far  as  he  could.  Being  at  first  without  prece- 
dents, he  acted  according  to  his  own  ideas  of  natural  justice, 
doing  what  he  thought  conscientiously  right.  He  professed, 
indeed,  to  entertain  jurisdiction  of  petitions,  only  when  the  law 
furnished  no  adequate  remedy ;  but  being  the  exclusive  judge  of 
tliis,  comparatively  ignorant  of  the  common  law,  and  one  of  a 
class  notoriously  ambitious  to  increase  their  power  in  the  State, 
he  construed  this  limitation  very  liberally.  A  writ  of  subpcena 
was  soon  devised  to  bring  parties  complained  of  before  him, 
which,  in  those  superstitious  times,  they  feared  to  disobey ;  and 
thus  a  regular  court  of  chancery  became  gradually  established. 
As  early  as  1394,  its  authority  was  recognized  by  parliament, 
though  no  record  is  preserved  of  its  proceedings  earlier  than  1420. 
But  in  an  age  of  bigotry,  with  the  suffrages  of  the  church  in  its 
favor,  its  influence  extended  so  rapidly  as  to  excite  the  jealousy 
of  the  courts  of  law ;  and  about  the  year  1616,  a  bitter  contro- 
versy grew  out  of  this  rivalry.  By  this  time,  however,  the  court 
of  chancery,  though  founded  upon  usurpation,  was  too  firmly 
established  to  be  overthrown.  But  by  way  of  concession  to 
public  sentiment,  it   gradually    became  separated  from  church 

(a)  See  3  Black.  Com.  ch.  47 ;  1  Kent,  Ck}m.  489 ;  1  Stoiy  on  Equity,  ch.  1,  2; 
article  by  Charles  Samner,  10  American  Jurist,  227 ;  the  Introductions  to  Jeremj 
and  FonbUmque  on  Equity;  and  the  very  admirable  treatise  of  Spenoe  on  the 
Equitable  Jurisdiction  ox  the  Court  of  Chancery,  which  traces  the  principles  of  Equity 
to  their  sources. 
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influence  bj  the  selection  of  chancellors  from  the  most  eminent 
lawyers.  Under  their  administration,  its  rules  and  forms  have 
been  improved,  extended,  and  systematized,  until  they  constitute, 
under  the  name  of  equity,  one  of  the  most  regular  and  inrportant 
branches  of  jurisprudence.  The  chancery  system  thus  matured 
in  England  has  been  introduced  into  this  country ;  not,  however, 
so  universally  as  the  common  law.  In  some  of  the  States,  as 
Pennsylvania  and  Massachusetts,  only  a  few  special  chancery 
powers  are  conferred  on  the  courts  of  law.  (a)  While  in  others, 
as  New  York  and  Virginia,  the  entire  system  has  been  adopted. 
.  The  federal  and  some  of  the  State  constitutions  recognize  chan- 
cery powers  in  their  fullest  extent,  but  require  them  to  be  exer- 
cised by  the  same  tribunals  which  administer  the  law.  The 
same  persons  therefore  officiate  both  as  chancellors  and  judges ; 
but  the  two  jurisdictions  are  kept  as  distinct  from  each  other,  as 
if  administered  by  different  persons. 

Tlie  general  nature  of  equity,  and  the  points  wherein  it  differs 
fipom  law,  strictly  so  called,  cannot  be  fully  explained,  until  we 
come  to  consider  the  forms  of  proceeding.  It  resembles  the  com- 
mon law,  however,  in  being  a  mere  collection  of  precedents, 
established  by  successive  chancellors,  during  a  long  series  of 
years,  and  treasured  up  in  the  reports  of  their  decisions  ;  and  the 
precedents,  thus  established,  are  regarded  as  binding  to  the  same 
extent  as  they  are  in  law,  but  no  further.  Hence  we  perceive 
the  fallacy  of  that  popular  notion,  countenanced  indeed  by  the 
early  definitions,  that  equity  consists  in  the  application  of  moral 
principles  to  human  transactions,  without  reference  to  positive 
regulations ;  that  it  ad  dresses  itself  to  the  conscience  of  the  chan- 
cellor, who  administers  relief  whenever  there  is  an  honest  claim; 
in  short,  that  equity  is  something  independent  of  law,  and  exer- 
cising a  dispensing  power  over  it.  This  may  have  been  partially 
true  at  first ;  but  conscience  is  now  no  more  the  guide  of  the 
chancellor  than  of  the  judge.  Neither  may  decide  according  to 
his  feelings.  Such  discretion  would  not  be  tolerated  in  any 
magistrate  under  a  free  government.  In  fact,  the  highest  con- 
ception that  can  be  formed  of  cither  a  judge  or  chancellor,  would 
be  that  of  a  pure  intelligence,  fully  comprehending  all  legal 
principles,  and  utterly  divested  of  passion  or  sympathy.  If  a 
statue  could  be  imagined  to  have  a  mind,  but  no  heart;  an 
intellect,  but  no  feeling;  in  a  word,  to  be  endowed  with  the 
single  capacity  of  deciding  unerringly  what  the  law  is,  in  every 
case,  —  it  would  be  a  perfect  chancellor,  as  well  as  judge  ;  for  just 
in  proportion  as  this  icy  standard  is  approached,  both  become 
faultleiss  ministers  of  justice,  in  their  respective  departments. 
But  while  equity  agrees  with  law  in  being  a  system  of  prece- 
dents, it  differs  essentially  in  the  modes  of  proceeding.     These  are 

(a)  Tlie  Supreme  Judicial  Court  of  Massachusetts  has  now  "  full  Equity  juris- 
diction, according  to  tlie  usage  and  practice  of  Courts  of  Kquity,  in  all  cases  where 
there  is  not  a  plain,  adequate,  end  complete  remedy  at  law." 
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BO  constituted  as  to  administer  remedies  for  which  the  forms  of 
law  are  totally  incompeteut.  Hence  it  is  neither  above  law,  nor 
opposed  to  it,  but  merely  subsidiary,  serving  to  supply  its  deficien- 
cies and  help  out  its  designs.  In  general,  two  things  are  neces- 
sary to  bring  a  case  within  chancery  jurisdiction ;  first,  the  absence 
of  an  adequate  remedy  at  law ;  and  secondly,  the  existence  of 
some  enactment  or  precedent  to  meet  the  case.  But  these  things 
will  be  more  fully  explained  hereafter.  Enough  has  been  said 
to  show  that  equity  forms  a  branch  of  unwritten  law,  not  inferior 
in  importance  to  the  common  law,  and  equally  the  work  of  judi- 
cial legislation. 

CivU  and  Oanon  Law.  I  have  thus  far  made  no  mention  of 
the  civil  or  Roman  laWy  or  of  the  canon  or  ecclesiastical  laWj 
because  neither  possesses  any  intrinsic  authority  in  this  country, 
except  a  select  portion  of  the  former  in  Louisiana.  Yet  as  both 
are  sources  from  which  much  of  our  unwritten  law  has  been 
derived,  they  merit  a  brief  description.  By  the  civil  law  (a)  then, 
is  meant  the  body  of  Roman  law,  compiled  and  digested  under 
the  direction  of  the  emperor  Justinian  and  his  successors.  It  con- 
sists of  three  principal  divisions.  1.  The  Institutes^  in  four  books, 
which  contain  the  elementary  principles  of  law  carefully  arranged, 
and  designed  principally  for  students.  2.  The  Pandects^  in  fifty 
books,  which  contain  a  methodical  digest  of  the  writings  and 
opinions  of  the  most  celebrated  jurists.  8.  The  Code^  in  twelve 
books,  containing  the  imperial  edicts  and  decrees,  to  the  time  of  its 
date.  To  these  must  be  added  the  Novels,  containing  the  edicts 
and  decrees  of  subsequent  emperors,  and  forming  a  supplement 
to  the  compilations  of  Justinian.  Tliese  compilations,  therefore, 
embody  the  wisdom  of  the  Romans  in  jurisprudence  for  about 
twelve  hundred  years. 

By  the  canon  law  (b)  is  meant  the  body  of  ecclesiastical  law 
compiled  from  the  opinions  of  the  early  Latin  fathers,  the  ordi- 
nances or  decrees  of  general  councils,  and  the  bulls  of  the  holy  see. 
But  this  body  of  law  is  far  less  interesting  to  us  than  the  civil  law, 
because,  in  our  total  separation  of  church  and  state,  its  influence 
has  been  almost  entirely  done  away.  Yet  in  questions  relating  to 
marriage  and  divorce,  and  to  the  settlement  of  the  estates  of  de- 
ceased persons,  we  stitl  have  occasion  to  refer  to  this  body  of  law. 

§  19.  Codification.  ((?)  Before  leaving  this  subject,  it  may  not 
be  improper  to  say  a  few  words  upon  the  project  of  diminishing 
the  importance  of  unwritten  law,  by  enlarging  the  boundaries  of 

{a)  See  1  Black.  Com.  80  ;  1  Kent,  Com.  lee.  28 ;  Gibbon's  Roman  Empire,  ch.  44  ; 
Justinian's  Institutes,  by  Cooper ;  ]>omat  on  the  Civil  Law,  by  Strahan ;  Irving's 
Introdaction ;  Ayliffe's  Pandects ;  Brown's  Civil  and  Admiralty  Law ;  Cushing's 
Introduction  to  the  Study  of  the  Roman  Law ;  12  New  York  Legal  Observer,  289. 

(6)  See  1  Black.  Com.  82-^  ;  Brown's  Ecclesiastical  Law ;  Kogers'  Ecclesiastical 
Law.  There  is  an  American  republication  of  the  English  Ecclesiastical  Reports  in 
•ix  volumes,  edited  by  E.  D.  Ingraham,  of  Philadelphia. 

(c)  See  1  Hoff.  Leg.  Out.  454;  Bentham  on  Legislation;  Grimke's  Report  to  the 
Legislature  of  South  Carolina ;  Story's  Report  to  the  Legislature  of  Massachusetts  ; 
1  West  Law  Jour.  43a 
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written  law.  And  first,  is  this  practicable  7  In  answering  this 
question,  it  is  sufficient  to  consider  unwritten  law  merely  as  a  col- 
lection of  legal  principles,  no  matter  how  established,  or  whence 
derived.  Can  these  principles  be  reduced  to  precise  language,  and 
arranged  in  systematic  order?  For  if  so,  they  can  be  enacted 
into  a  code.  Now  operations  precisely  similar,  and  equally  ardu- 
ous, have  been  performed  in  every  other  art  and  science.  The 
great  difficulty  has  always  been  to  find  out  the  principles,  not  to 
arrange  them ;  but  here  the  principles  exist  in  the  reports,  and  the 
numerous  digests  and  abridgments  would  greatly  facilitate  the 
construction  of  a  code.  We  are  not  left,  however,  to  speculation 
and  conjecture.  The  thing  has  been  done,  and  therefore  can  be 
done  again.  It  is  sufficient  to  refer  to  two  experiments.  When 
Justinian  ascended  the  Roman  throne,  the  laws  had  been  accumu- 
lating in  the  same  way  as  ours,  for  ten  centuries,  and  were  con- 
tained in  some  thousands  of  volumes.  Yet  he  found  commissioners 
to  construct  from  this  confused  mass  of  materials,  a  clear,  con- 
nected, and  beautiful  system  of  law.  And  in  the  strong  language 
of  Gibbon,  ^^  while  the  vain  titles  of  the  victories  of  Justinian  are 
crumbled  into  dust,  the  name  of  the  legislator  is  inscribed  on  a  fair 
and  everlasting  monument."  Almost  the  same  remarks  apply  to 
the  splendid  achievement  of  Napoleon.  When  he  ascended  the 
French  throne,  the  task  of  legal  reform  was  as  imperiously  called 
for,  and  not  less  arduous.  But  to  such  a  man  difficulty  seemed 
in  itself  a  temptation.  He,  too,  found  commissioners  to  frame  an 
admirable  code ;  and  in  his  own  vigorous  language,  he  ^^  will  go 
down  to  posterity  with  that  code  in  liis  hand."  But  we  need  not 
go  abroad  for  examples.  Codes  justly  renowned  have  already  been 
framed  for  Louisiana.  And,  to  take  partial  examples,  our  consti- 
tutional law  has  been  codified  to  the  admiration  of  the  world,  while 
that  of  England  still  remains  unwritten,  a  heavy  mass  of  doubtful 
precedents.  And  yet  for  this  great  work  our  fathers  had  no  models, 
and  scarcely  materials.  Again,  the  criminal  law  both  of  the 
United  States,  and  of  most  of  the  Stetes,  has  been  likewise  codi- 
fied ;  and  our  citizens  thereby  enjoy  the  inestimable  privilege  of 
being  able  to  find,  on  a  few  pages  of  the  statute  books,  every  oflence 
for  which  the  hand  of  justice  can  punish  them,  (a)  The  idea  of 
impracticability,  therefore,  can  only  arise  from  a  misconception  of 
what  is  actually  proposed.  Did  the  project  contemplate  the  forma- 
tion of  a  code  absolutely  perfect,  so  as  to  anticipate  all  future  cases, 
this  would  indeed  transcend  finite  capacities.    For  in  the  ever- 

(a)  So,  very  recently,  Codes  of  Procedure  hare  been  adopted  in  New  York,  Massa- 
chusettfl,  Kentucky,  Tennessee,  Missouri,  Ohio,  Indiana,  Iowa,  Wisconsin,  and  some 
other  States.  An  act  of  the  British  Parliament  passed  Jane  30,  1862,  amended  by 
that  of  Aug.  12, 1854,  and  entitled  "  The  Common  Law  Procedure  Act,"  abolishes 
all  forms  of  actions  and  introduces  radical  reforms  in  pleading  and  practioe.  For  a 
summaiy  of  these  changes,  see  18  Boston  Law  Reporter  (Feb.  1856),  541.  The  law 
of  criminal  procedure  has  lately  been  greatly  simplified  in  England.  Bishop  on  Law 
of  Criminal  Procedure,  passim.  The  Indian  codes  of  the  English  Parliament,  are 
▼ery  interesting  and  instructive  examples  of  codification. 
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multiplying  relations  of  human  afiairs,  the  imagination  cannot 
reach  forward  to  the  time  when  new  cases  will  not  arise.  But  this 
is  not  the  proposition.  Nothing  more  is  sought  than  to  incorporate 
into  a  code,  existing  principles,  and  this  has  been  shown  to  be 
practicable.  A  difficulty,  however,  has  been  suggested  of  another 
sort ;  namely,  that  when  commissioners  should  have  prepared  a 
code,  a  legislative  sanction  could  not  be  procured.  The  idea  is, 
that  the  numerous  members  of  a  legislative  body  could  never  be 
brought  to  unite  upon  any  code,  when  to  a  single  mind  there  would 
be  no  difficulty.  It  is  indeed  probable,  that  many  of  the  members 
would  net  carefully  examine  its  provisions,  and  could  not  appre- 
ciate them  if  they  did.  But  a  personal  inspection  by  every  mem- 
ber would  not  be  expected.  This  is  not  the  way  in  wliich  such 
bodies  usually  transpct  their  business.  They  inquire  and  examine 
through  their  appropriate  committees,  and  rely  upon  their  reports. 
They  might  do  so  in  this  case.  For  greater  security,  there  might 
be  successive  committees  from  year  to  year;  and  then,  if  time 
should  disclose  errors,  they  could  be  readily  corrected  by  future 
legislatures. 

In  the  next  place,  then,  is  the  project  expedient  ?  There  are 
some  objections  on  this  score,  which  first  require  to  be  answered. 
Fir9t^  it  is  said  that  we  might  lose  much  that  is  really  excellent  in  the 
unwritten  law.  The  fact  would  seem  to  be  otherwise.  The  prop- 
osition is  to  search  thoroughly,  once  for  all,  the  voluminous  records 
of  unwritten  law,  and  abstract  therefrom  all  the  principles  which 
are  worthy  of  being  retained.  But  the  search  need  not  be  con- 
fined even  within  this  range.  The  records  of  all  human  experi- 
ence might  be  explored ;  and  wheresoever  in  the  codes  of  ancient 
or  modern  lawgivers,  a  legal  principle  could  be  found  suited  to  our 
condition,  it  could  be  adopted.  In  this  way,  so  far  from  losing, 
we  should  take  the  surest  method  of  preserving  all  the  scattei*ed 
gems  of  jurisprudence.  Seeondly^  it  is  said  that  we  should  effect 
a  great,  sudden,  and  of  course  disastrous  change  in  legal  rights,  a 
kind  of  civil  revolution.  But  this  does  not  follow.  The  proposi- 
tion is  not  to  reverse  the  law,  but  simply  to  change  it  fronl  unwrit- 
ten to  written  law.  Not  one  legal  principle  need  bo  altered,  unless 
the  public  good  require  it.  Thirdly^  the  time  and  expense  may  be 
deemed  an  objection.  No  doubt  it  would  require  much  of  both. 
The  best  exertions  of  the  best  minds,  in  a  long  and  arduous  labor 
for  the  public,  ought  to  be  well  rewarded.  But  when  accomplished, 
the  work  would  be  beyond  all  price.  Moreover,  the  cost  would 
probably  be  saved  in  a  single  generation  by  the  reduced  expenses 
of  litigation.  Let  us  then  advert  to  some  of  the  positive  advan- 
tages of  such  a  code ;  and  fir9t^  our  laws  would  be  better  adapted  to 
our  condition  than  they  now  are ;  since  that  part  of  the  unwritten 
law,  which  is  suitable  only  for  barbarians,  would  be  of  course  re- 
jected, and  no  longer  cumber  our  legal  repositories.  Secondly^  our 
laws  would  be  more  generally  known,  fir  the  inquirer  would  no 
longer  have  to  search  for  them  through  a  thousand  volumes,  and 
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then  haply  not  find  them.  Thirdly^  they  would  be  more  simple. 
If  statutea  are  not  easily  understood,  it  is  the  fault  of  those  who 
frame  tliem,  in  not  using  clear  method,  and  plain  language.  All 
needless  technicalities  which  now  lumber  up  the  books,  would  be 
avoided.  Fourthly^  our  laws  would  be  more  certain  than  they  now 
are,  and  it  has  often  been  said  that  the  certainty  of  law  is  more 
important  than  the  reason  of  it.  The  only  uncertainty  which  need 
belong  to  statutes,  is  that  which  arises  from  the  imperfection  of 
language.  There  would  be  no  balancing  of  authorities,  or  arguing 
about  fitness.  The  only  question  would  be,  Wliat  has  the  legislature 
enacted?  Not  so  with  unwritten  law.  For  though  in  theory  pre- 
cedents are  binding,  yet  in  point  of  fact,  judges  do  not  regard 
precedents  as  absolutely  imperative,  like  statutes,  but  rather  as 
lights  to  aid  their  discretion,  and  inform  their  judgment.  They 
sometimes  overrule  their  ONvn  prior  decisions,  and  very  often  the 
decisions  of  other  courts,  insomuch  that  an  immense  collection  (a) 
of  overruled  cases  has  already  been  published.  And  how  is  even 
this  source  of  uncertainty  increased,  by  promulgating  such  a  doc* 
trine  as  that  already  referred  to,  that  the  unwritten  law  is  binding 
only  so  far  as  it  is  adapted  to  our  condition  ?  Ought  we  to  depend 
to  such  an  extent  as  this,  upon  the  discretion  of  any  set  of  men  7 
Lastly  J  our  laws  would  be  more  conformable  to  the  theory  of  our 
government;  which  vests  legislative  power  in  the  legislature  alone, 
and  not  in  the  judiciary.  But  I  have  not  time  to  pursue  the 
subject.  The  question  of  codification  is  by  no  means  clear  of 
difficulty,  though  abundantly  deserving  of  serious  consideration. 
§  20.  Divisions  of  Persons,  (b)  Having  now  enumerated  the 
various  kinds  of  law,  let  us  next  advert  to  the  subjects  upon  which 
law  operates.  These  are,  as  we  have  ^eeny  persons  and  propertj. 
But  both  persons  and  property  are  distributed  by  law  into  various 
divisions  and  subdivisions,  which  I  shall  here  briefly  indicate; 
beginning  with  persons.  1.  The  law  distinguishes  between  tuxtural 
and  artificial  persons.  By  a  natural  person  is  meant  simply  a 
human  being.  By  an  artificial  person  is  meant  a  corporatiofij 
consisting  of  one  or  more  natural  persons,  endowed  by  law  with 
certain  attributes  not  possessed  by  natural  persons ;  among  which 
are,  unity  and  indivisibility  of  name  and  purpose,  and  continuity 

(a)  See  Bigelow's  Orerraled  Cases.  One  of  the  most  remarkable  instances  of 
OTemiled  precedents  is  the  case  of  Godsall  v.  Boldero,  9  East,  72,  decided  in  1807, 
which,  atler  being  often  recognized  as  authority  by  judges  and  text-writers,  was  flnally 
overruled  in  1854.  Dalbj  v.  India  and  London  Life  Assurance  Company,  15  Com. 
Bench  B.  866,  28  Eng.  L.  &  Eq;  812.  In  the  original  case,  an  insurance  had  been 
effected  on  the  life  of  the  celebrated  William  Pitt.  The  policy  was  subsisting  at  the 
time  of  his  death,  on  Jan.  28, 1806,  and  the  debt  was  paid  by  his  executors.  T^e 
insurance  company  in  a  suit  on  the  policy  resisted  payment,  on  the  ground  that  the 
contract  of  life  insurance  is  one  of  indemnity — and  the  creditor  having  been  fully 
paid,  had  been  fully  indemnified.  The  defence  was  sustained.  The  last  cited  case, 
however,  decides  that  the  contract  of  life  insurance  is  not  one  of  indemnity,  but  a 
mere  contract  to  pay  a  certain  sum  of  money  on  the  death  of  a  person,  in  considera- 
tion of  the  due  payment  of  a  ces^n  annuity  for  his  lifb.  See  Parsons  on  Mercantile 
Law,  p.  660. 

(6)  See  the  first  book  of  Blackstone,  for  these  divisions  and  definitions. 
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of  saccession  and  daration,  unaffected  by  change  of  members. 
The  law  creating  a  corporation,  and  called  its  charter^  imparts  to 
it  Yarious  other  capacities  according  to  its  objects,  which  will  be 
described  hereafter.  2.  The  law  distinguishes  between  public  and 
private  persons.  Public  persons  include  all  those  who  occupy 
official  stations;  and  will  be  described  in  connection  with  the 
departments  of  government.  All  other  persons  are  private.  8.  The 
law  distinguishes  between  citizens  and  aliens.  Citizens  include  all 
persons  born  within  the  United  States,  and  all  persons  duly 
naturalized,  (a)  The  process  of  naturalization  will  be  described 
hereafter.  All  other  persons  are  aliens.  4.  The  law  di&tin* 
guishes  between  males  and  females.  Females  have  no  political 
capacities  whatsoever ;  that  is,  they  have  no  direct  voice  or  agency 
in  the  formation  or  administration  of  government.  But  while  they 
remain  unmarried,  their  legal  capacities  are  the  same  as  those 
of  the  other  sex.  When  married,  they  are  placed  under  various 
disabilities,  which  will  be  described  when  we  come  to  speak  of 
husband  and  wife,  5.  The  law  distinguishes  between  infants  and 
adults.  Infants  or  minors,  in  many  of  the  States,  include  all 
males  under  twenty-one  years  of  age,  and  all  females  under  eigh- 
teen. In  others,  twenty-one  is  the  age  of  majority  for  both.  AH 
other  persons  are  adults.  Infants  have  no  political  capacities  at  all ; 
and  they  are  placed  under  various  legal  disabilities,  which  will  bo 
described  hereafter  under  the  heads  of  parent  and  child,  and  of 
guardian  and  ward,  6.  The  law  distinguishes  between  persons 
sane  and  insane.  Insane  persons  comprehend  all  those  persons 
who  are  totally  or  partially  deprived  of  reason.  They  are  placed 
under  various  legal  disabilities,  which  will  be  described  under  the 
head  of  idiots  and  lunatics.  7.  The  law  distinguishes  between 
masters  and  slaves  or  servants.  Slaves  include  those  persons 
bound  by  law  to  involuntary  and  perpetual  servitude,  unless  manu- 
mitted by  their  masters.  They  will  be  described  hereafter.  Per- 
sons voluntarily  bound  to  service,  or  bound  only  for  a  limited  time, 
will  be  described  under  the  head  of  master  and  servant  8.  The 
law  distinguishes  Indians  from  all  other  persons.  They  are 
placed  under  various  disabilities,  both  political  and  legal,  which 
will  be  described  hereafter.  9.  The  death  of  an  individual  gives 
rise  to  various  legal  distinctions.  If  he  has  disposed  of  his  prop- 
erty by  wUl  or  testament,  he  is  called  testator  ;  the  persons  taking 
his  property,  legatees  or  devisees;  and  the  person  appointed  by 
him  to  settle  his  affairs  executor.  If  he  has  left  no  will,  he  is 
called  intestaUe ;  the  persons  designated  by  law  to  take  his  prop- 
erty, heirs;  and  the  person  appointed  by  court  to  settle  up  his 
affairs,  administrator.  All  these  relations  will  be  enlarged  upon 
hereafter. 

(a)  Atso,  an  persons  born  out  of  the  jurisdiction  of  the  United  States,  whose 
fathers  were,  at  the  time  of  their  birth,  citizens  of  this  country,  and  had  at  one  time 
resided  therein  —  also,  married  women  capal)Ie  of  naturalization  under  existing  laws, 
whose  husbands  are  citizens  of  the  United  States.  Act  of  Feb.  10, 1855.  10  U.  S. 
Stat.  604. 
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§  21.  DivisicM  of  Property,  (a)  From  the  divisions  of  persons 
we  pass  to  those  of  property.  The  term  property  includes  everjr 
valuable  thing  which  can  be  made  the  subject  of  exclusive  owner- 
ship  ;  and  the  laws  which  regulate  the  acquisition,  enjoyment,  and 
disposition  of  it,  form  a  large  part  of  the  laws  of  every  society. 
I  shall  here  barely  enumerate  the  various  kinds  of  property,  and 
define  the  terms  employed  to  designate  them.  1.  The  most  gen- 
eral division  of  property  is  into  things  in  possession  and  things  in 
expectation.  The  former  are  readily  understood.  The  latter  con- 
sists of  legal  rights,  and  their  corresponding  obligations.  If  I  have 
a  legal  right  to  any  specific  thing  of  which  you  are  in  possession, 
or  to  receive  from  you  something  valuable  but  not  specific,  and 
you  will  not  voluntarily  fulfil  the  legal  obligations  resulting  from 
my  right,  I  may  enforce  performance  by  a  series  of  legal  pro- 
ceedings to  be  explained  hereafter,  constituting  a  suit  or  action. 
The  result,  therefore,  of  an  action,  is  to  transfer  into  possession 
what  was  before  in  expectation ;  and  the  certainty  of  this  result 
is  what  gives  value  to  this  class  of  things ;  hence  they  are  de- 
nominated things  in  action  ;  or,  retaining  the  French  term,  choses 
in  action.  Of  this  description  are  all  rights  resulting  from  eon- 
tracts^  which  will  occupy  a  wide  space  in  our  future  inquiries.  It 
is  sufficient  here  to  say,  that  as  commerce  and  credit  increase, 
this  kind  of  property  increases  proportionally;  and  it  already 
forms  an  immense  item  in  the  account  of  individual  and  na- 
tional wealth.  2.  The  next  division  of  property  is  into  things 
real  and  things  personal.  These  terms,  of  themselves,  afford  no 
intimation  of  the  things  for  which  they  stand ;  there  being  just 
as  much  of  reality^  and  as  little  of  personality^  in  the  one  as  in 
the  other.  On  this  account  the  terms  movable  and  immovable^ 
which  are  used  in  the  civil  law,  would  be  better.  For  personal 
property  includes  every  valuable  thing  of  an  unfixed  and  movable 
nature,  so  that  it  can  follow  the  person  of  the  owner ;  and  the 
terms  employed  to  designate  it  are  goods  and  chattels;  or,  in  the 
abstract,  personalty.  While  real  property  includes  every  valuable 
thing  of  a  fixed  and  immovable  nature,  so  that  it  cannot  follow 
the  person  of  the  owner ;  and  the  terms  employed  to  designate  it, 
are  lands^  tenements ^2jnA  hereditaments  ;  or,  in  the  abstract,  reaZfy. 
But  although  immobility  is  the  distinguishing  characteristic  of 
realty,  an  indefinite  duration  of  interest  also  enters  into  the  idea ; 
and  therefore  certain  determinate  interests  in  laud,  as  leases  for 
years,  are  called  chattels  real ;  because,  although  they  have  that 
immobility  which  is  denoted  by  the  term  real^  yet  for  want  of  an 
indefinite  duration,  they  are  treated  as  chattels.  3.  Real  proj^erty 
is  divided  into  things  tangible  and  things  not  tangible.  The  term 
land  includes  only  what  is  tangible  ;  that  is,  the  soil  itself,  and 
every  tangible  thing  permanently  connected  therewith,  by  nature 
or  art,  to  an  indefinite  extent  above  and  below  the  surface.   Hence 

(a)  See  the  second  book  of  Blackstone,  for  these  divisions  and  definitions. 
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there  are  yarious  articles  of  personalty,  which  become  realty  by 
beiug  annexed  thereto  ;  and  these  are  called  fixtures.  The  term 
tenement  is  more  comprehensive ;  since  it  includes,  not  only  land, 
as  above  defined,  but  certain  intangible  rights  or  privileges  con- 
nected witli  land,  but  not  belonging  to  the  same  person ;  as  a  right 
of  way,  a  right  of  fishing,  and  the  like.  The  term  hereditament 
was  once  more  comprehensive  still.  By  the  ancient  law,  though 
personalty  was  not  descendible  from  ancestor  to  heir,  yet  there  were 
certain  articles  of  personalty,  not  fixtures,  such  as  family  pictures, 
tombstones,  and  the  like,  which  by  custom  descended  along  with 
the  family  mansion.  .  These  were  called  heirloamSj  and  were  in- 
cluded in  the  term  hereditaments,  which  comprehend  everything 
inheritable.  Probably  the  law  of  this  country  does  not  recognize 
heirlooms;  and,  if  so,  the  term  hereditament  comprehends  no 
more  than  tenement.  However,  the  division  of  realty,  now  under 
consideration,  is  commonly  expressed  by  corporeal  hereditaments^ 
and  incorporeal  hereditaments  ;  the  former  including  land  only,  as 
above  defined;  and  the  latter,  all  intangible  rights  annexed  to 
land.    These  last  are  likewise  denominated  easements. 

§  22.  Divisions  of  Time,  (a)     I  shall  conclude  this  lecture  with 

(a)  See  2  Black.  Com.  141;  Hencheli's  Astronomy,  chap.  18;  7  Com.  Dig.  tit. 
Temps.  15  Petered.  Abr.  tit.  Time ;  4  Kent's  Com.  95 ;  Glassington  i;.  Rawlins,  3 
East,  407;  The  King  r.  Cumberland,  4  Nev.  &  Man.  378;  Pearpoint  p.  Graham,  4 
Wash.  C.  C.  R.  232;  Arnold  v.  U.  S.,  9  Cranch,  104.  Sunday  is  included  in  the 
coropatation  of  time,  unless  excluded  by  statutory  provision  or  commercial  usage. 
Paine  c.  Mason,  7  Ohio  Slate,  206.  If  a  nf>te  or  bill  payable  without  grace  falls  due 
on  Sunday,  it  is  not  payable  till  Monday.  But  if  it  is  entitled  to  grace,  and  the  last 
day  of  grace  falls  on  Sunday,  it  is  payable  on  Sstarday.  1  Pareons'  Contracts,  285; 
Barrett  v.  Allen,  10  Ohio,  426.  A  contract,  as  tlie  execution  of  a  bond  or  promissory 
note,  made  on  Sunday  in  contravention  of  the  provisions  of  the  Sunday  laws,  is  void 
whether  so  declared  by  the  statute  or  not.  Pattee  v.  Greely,  13  Metcalf,  284 ;  Towie 
V.  Larrabee,  26  Maine,  464;  Hilton  v.  Houghton,  35  id.  143;  Allen  v.  Deming,  14 
N.  H.  183;  Smith  ».  Bean,  15  id.  577;  Lovejoy  v.  Whipple,  18  Vt.  379;  Adams  v. 
Gav,  19  id.  858;  Watts  v.  Van  Ness,  1  Hill,  76;  Smith  v.  Wilcox,  19  Barb.  681; 
Rainey  9.  Capps,  22  Ala.  288;  Johnston  v.  Commonwealth,  22  Penn.  State,  102.  The 
mere  making  of  a  contract,  as  for  the  sale  of  land,  has  been  held  not  to  be  within  the 
prohibition  of  the  statute  of  Ohio  forbidding  "  common  labor  "  on  Sunday.  Bloom 
r.  Richards,  2  Ohio  Slate,  387  (overruling  Sellers  v.  Diigan,  18  Ohio,  480).  See 
Cincinnati  r.  Rice,  15  Ohio,  225.  But  conira  in  Indiana,  where  the  same  terms  are 
used  in  the  statute.  Reynolds  v.  Stevenson,  4  Indiana,  619;  Voglesong  v.  The 
State,  9  id.  112;  Banks  v.  Werts,  13  id.  203.  See  Ray  v.  Catlett,  12  B.  Mon.  532; 
Slade  c.  Arnold,  14  id.  287 ;  Murphy  v.  Simpson,  id.  419.  "  Works  of  necessity  and 
charity,"  or  "  works  of  necessity  and  mercy,"  are  expressly  excepted  in  the  pro- 
liibitions  of  these  statutes.  The  term  necettify,  as  here  used,  is  not  a  physical  and 
absolute  necessity,  but  denotes  a  moral  fitness  and  propriety  under  the  circumstances 
of  the  case.  Such  is  the  repair  of  a  defect  in  the  highway  endangering  the  public 
safety.  Flagg  v.  Inhabitents  of  Millbury,  4  Cnsh.  243.  Or  the  lading  of  a  vessel 
wliere  there  is  danger  of  navigation  being  closed.  McGatrick  v.  Waaon,  4  Ohio 
State,  566.  See  also  Hooper  v.  Edwards.  18  Ala.  280;  Logan  v.  Matthews,  6  Penn. 
State,  417 ;  Johnston  r.  Commonwealth,  22  id.  102 ;  Phillips  r.  Innes,  4  Clark  &  Fin. 
234.  It  is  a  question  on  which  the  authorities  conflict,  whether  a  part^  has  any 
remedy  for  torts  to  property  committed  by  one  to  whom  he  has  bailed  it  under  a 
contract,  in  contravention  of  the  Sunday  laws.  Tlie  point  in  issue  is  whether  the 
owner's  claim  arises  in  such  a  case  from  a  breach  of  the  contract,  or  from  an  invasion 
of  his  right  of  property  independently  of  it  In  Massachusetts  it  has  been  held  that 
be  cannot  recover  for  a  conversion  of  bis  property  so  bailed.  Gregg  p.  Wyman,  4 
Cttsh.  822.  C<mtra  in  New  Hampshire,  Woodman  v.  Hubbard,  5  Foster,  67.  See 
cases  noted  p.  441,  note  (a). 
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a  few  remarks  on  the  legal  divisions  of  time  and  plaeej  beginning 
with  those  of  time.  About  forty-five  years  before  Christ,  Julius 
Csasar  undertook  to  reform  the  method  of  computing  time ;  and 
his  substitute  is  called  the  Julian  Calendar.  In  this  calendar  the 
twelve  months,  and  the  number  of  days  in  each,  were  arranged  as 
at  present ;  but  the  year  commenced  on  the  25th  of  March,  and 
contained  365  days  and  6  hours.  These  extra  hours  make  one 
day  in  four  years ;  and  accordingly  a  day  was  interpolated  after 
the  28th  of  February,  every  fourth  year,  which  is  called  bissextile 
or  leap  year.  This  calendar  continued  in  use  until  1582,  when  Pope 
Gregory  undertook  another  reformation.  The  Julian  year  was 
found  to  be  too  long  by  eleven  minutes  and  ten  seconds,  which 
amounts  to  a  day  in  about  130  years.  An  error  therefore  of  ten 
days  had  now  occurred  ;  accordingly  in  that  year  ten  days  were 
struck  out  from  the  month  of  October,  and  the  day  next  after  the 
4bh  was  reckoned  the  15th.  And  to  provide  against  the  recurrence 
of  a  like  error,  it  was  ordained  that  in  three  centuries  out  of  four, 
the  last  year  should  not  be  a  leap  year.  Thus  the  years  1700, 
1800,  1900,  are  not  leap  years ;  but  2000  is.  There  is  still  a  small 
error,  but  it  will  not  amount  to  a  day  in  3000  years.  The  compu- 
tation of  the  Gregorian  calendar  is  called  new  style^  and  the  year 
begins  on  the  1st  of  January.  In  England  and  America,  the  new 
style  was  not  adopted  until  1752.  The  term  month,  in  legal  com- 
putation is  somewhat  ambiguous.  The  English  rule  seems  to  be 
that  where  a  statute  uses  the  term  month,  simply,  it  means  a  lunar 
month  of  28  days  ;  while  the  phrase,  a  ttvelvemonth,  means  a  solar 
year,  and  not  forty-eight  weeks,  and  that  the  same  holds  true  in 
contracts  and  other  legal  instruments,  except  where  custom  has 
created  a  different  understanding,  as  in  commercial  paper.  But 
in  this  country,  the  common  understanding  is,  that  month  means 
calendar  months  unless  the  contrary  is  expressed,  (a)  The  legal 
day  begins  at  midnight ;  and  fractions  of  a  day  are  never  noticed, 
except  in  questions  of  priority,  as  in  recording  deeds,  and  the  like. 
Hence  it  has  been  held  that  an  infant  becomes  of  age  on  the  day 
before  his  twenty-first  birthday,  (ft)  but  this  is  questionable.  Where 
computation  is  to  be  made  from  an  act  done,  the  day  of  doing  the 
act  is  included,  except  in  case  of  a  bill  of  exchange  payable  so  many 
days  after  sights  when  the  day  of  sight  or  acceptance  is  excluded. 
But  where  a  bill  is  payable  so  many  days  after  date,  the  day  of  date 
is  included.  In  a  deed  or  lease,  where  the  expression  "  from  "  or 
"  after  date,"  is  used  to  pass  an  interest,  the  day  of  date  is  in- 
cluded ;  but  where  it  is  used  as  a  terminus  from  which  to  compute 
time,  it  is  excluded.  In  general,  where  notice  of  an  act  is  required 
to  be  given  a  certain  number  of  days  before  the  act,  the  day  of 
notice  is  included ;  and  the  day  of  the  act  excluded,  (c) 

(a)  Jollj  V.  Young,  1  Esp.  N,  P.  Cas.  186;   Commonwealth  r.  Cliambre,  4  Dall. 
143 ;  4  Kent,  Com.  95,  note ;  Sheets  v.  Seldeu's  Lessee,  2  Wallace,  178. 
{b)  2  Kent,  Com.  233. 
(c)  2  Parsons  on  Contracts,  176-178.    When  an  act  is  to  be  done  within  a  given 
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§  23.   J>ivisions  of  Place,  (a)    I  come,  lastly,  to  the  divisions  of 

^lace.      The  division  of  the  whole  Union  into  States  and  territories, 
as   been   sufficiently  explained.      It  remains,  therefore,  only  to 
describe   the    subdivisions  of  a  State.    Tlie  first  division  is  into 
counties  J  for  the  purpose  of  municipal  regulation.     Our  State  con- 
stitution   empowers  the  legislature  to  lay  off  new,  or  alter  old 
counties,  with  this  limitation  ;  that  no  new  county  can  be  laid  off, 
which  will  be  of  less  extent,  or  make  that  from  which  it  is  taken 
of  less  extent,  than  four  hundred  square  miles.     Tlie  object  of  this 
provision  is  not  very  manifest.     It  would  seem  better  to  have  made 
population  the  criterion.    As  it  is,  the  most  populous  city  can  never 
make  a  county  by  itself.    Every  part  of  the  State,  whether  settled 
or  not,  belongs  to  some  county.     The  municipal  organization  of 
couaties  will  be  described  hereafter.     Counties  are  again  subdi- 
vided into  totvnships.    The  power  to  lay  off  new,  or  alter  old  town- 
ships, is  vested  by  our  law  in  the  county  commissioners,  with  thi9 
limitation,  that  no  township  can  be  laid  off,  of  less  extent  than 
twenty-two  square  miles,  unless  it  includes  a  "  town  corporate."  (6) 
By   a  town   corporate  is  here  meant  a  city  or  borough^  specially 
incorporated  by  the  legislature  with  peculiar  powers  and  privileges ; 
whereas  a  township,  by  being  properly  laid  off  and  named,  becomes 
thereby  incorporated,  without  a  special  charter.     Its  boundaries 
are  recorded  in  a  book  kept  for  that  purpose,  among  the  county 
archives.      Cities  and  boroughs  always  belong  to  some  township, 
and  fall  under  its  municipal  regulations,  except  when  their  charters 
otherwise  provide.     Townships,  therefore,  are  the  only  divisions 
of  counties  which  fall  within  the  general  municipal  scheme. 

nninber  of  days  from  the  date,  or  from  the  day  of  the  date,  the  day  of  the  date  it 
excluded.  Fuller  v.  Russell,  6  Gray,  128;  4  Cruise,  Dig.  (Greenl.  ed.),  tit  32,  c.  5, 
{  17,  note. 

(a)  See  1  Black.  Com.  114.  Tlie  new  constitution  requires  cities  and  Tillages 
to  be  incorporated  by  a  general  law  applicable  to  ail.  This  was  done  by  the  act 
of  1852. 

(6)  The  Talidity  of  a  law  annexing  one  city  to  another,  was  in  issue  in  the  case 
of  Warren  v.  Mayor  and  Aldermen  of  Charlestown,  2  Gray,  S4.      The  constitu- 
tionality of  the  Metropolitan  Police  Act  of  New  York  was  affirmed  in  The  People 
V.  Draper,  15  Kew  York  (1  Smith),  532.     As  to  the  power  of  the  legislature  to 
extend  the  limits  of  a  city  or  town,  see  Morford  v.  linger,  8  Clarke  (Iowa),  82 ;  City 
of  CoTington    v.  Southgate,  16  B.  Monr.  491.      Under  the  constitution  of  1851, 
forbidding  special  acts  conferring  corporate  power  the  legislature  cannot  by  special 
act  extend  the  boundaries  of  a  city.     St«te  ex  rei.  Attorney-General  v.  Cincinnati,  20 
Ohio  State,  18.     An  act  supplementary  to  Act  of  May  3, 1852,  was  passed  March 
14, 1859,  providing  for  the  appointment  of  Police  Commissioners  in  cities  of  a  popu- 
lation exceeding  eighty  thousand  inhabitants.       This  act,   so  far  as  it  created 
boards  of  police  commissioners,  was  repealed  March  8,  1860.    An  act  was  passed 
April  5,  1866,  providing  for  the  appointment  of  such  boards  in  cities  of  the  first  class 
having  a  population  of  less  than  100,000  inhabitants  at  the  last  federal  census,  and  a 
similar  act  March  29,  1868,  extending  to  cities  having  more  than  200,000  inhab- 
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CONSTITUTIONAL  LAW.  (a) 


LECTURE    V. 

RELATIONS  OF  THE  STATES. 

§  24.  Tlie  Federal  Government  is  not  a  League,  From  the  views 
whicli  have  been  presented  in  the  preceding  lectures,  it  is  obvious 
that  our  fundamental  law  is  to  be  sought  for  in  our  constitutions. 
Our  country  claims  the  transcendent  merit  of  having  made  the 
first  grand  experiment  of  limiting  delegated  power  by  written  con- 
stitutions, and,  accordingly,  constitutional  law  is  a  branch  of  study 
to  which  the  American  student  should  devote  himself  with  patri- 
otic ardor.  Fortunately  for  him,  the  facilities  for  this  study  are 
now  abundant.  The  text  itself  is  found  within  a  small  compass ; 
for,  comprehensive  as  our  constitutions  are,  they  are  as  remarkable 
for  their  brevity :  and  the  commentaries  and  precedents  are  numer- 
ous and  ample.  Not  a  word  has  been  left  unexplained  ;  and  where 
room  has  been  found  for  difference  of  opinion,  both  sides  of  every 
question  have  been  presented  with  all  the  force  and  clearness  of 
which  the  subject  is  susceptible.  With  all  these  lights  to  guide 
the  student,  it  must  be  his  own  fault  if  he  do  not  make  himself 
more  thoroughly  acquainted  with  constitutional  law,  than  with  any 
other  branch  of  legal  study.  Under  these  circumstances,  perhaps, 
I  should  do  wisely  to  leave  him  to  the  guides  I  have  named,  and 
hasten  to  other  branches  where  instruction  is  more  wanted.  But, 
on  the  whole,  I  have  concluded  to  give  an  epitome  of  constitutional 
law,  as  necessarily  introductory  to  our  future  inquiries.  It  is 
obvious  that  the  most  remarkable  feature  in  our  political  organiza- 

(a)  On  the  subject  of  constitutional  law,  see  the  American  constitutions;  Story's 
Commentaries  ;  1  Kent,  Com.  lee.  10-19  ;  Madison  Papers  ;  Elliot's  Debates  on  the 
Federal  Constitution,  in  five  volumes  (the  fifth  volume  beirip  the  Madison  Papers), 
1859.  Lippincott  &  Co.,  Philadelphia;  Federalist;  Adams's  Defence;  the  treatises 
of  Rawle  and  of  Sergeant ;  the  decisions  of  the  U.  S.  Supreme  Court,  of  whicli  those 
delivered  by  Chief-Justice  Marshall  have  been  published  in  a  separate  volume  ;  the 
Decisions  of  the  Supreme  Court  of  the  United  States,  with  notes  and  Digest,  by 
B.  R.  Curtis.  See  also,  Curtis's  History  of  the  Constitution ;  Sedgwick  on  Stat- 
utory and  Constitutional  Law ;  Cooley's  Constitutional  Limitations. 
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tion,  is  the  complex  character  which  results  from  the  existence  of 
State  goTernments  under  a  federal  government.  Had  we  but  a 
single  representatlTC  government,  framed  upon  the  general  prin- 
ciples before  indicated,  how  simple  would  be  the  study  of  constitu- 
tional law,  compared  with  what  it  now  is !  To  adjust  the  relations 
which  the  States  should  sustain  to  the  federal  government,  in  such 
m  manner  as  to  prevent  future  collision,  aud  preserve  general  har- 
monj,  was  undoubtedly  the  most  difficult  problem  that  ever  pre- 
sented itself  to  the  framers  of  government  And  accordingly, 
before  we  proceed  to  consider  in  detail  the  provisions  of  the  federal 
and  State  constitutions,  it  is  important  that  we  should  obtain  dis- 
tinct notions  of  the  relations  in  which  the  States  are  actually  placed 
by  our  federal  organization. 

And  fir9t^  the  federal  government  is  not  merely  a  league  of  the 
State  governments ;  but  emanates  from,  and  expresses  the  sovereign 
will  of  all  the  people  of  the  United  States,  in  their  original  and 
aggregate  capacity,  (a)    And  herein  consists  the  great  and  radi- 

(«)  To  be  aatiafied  that  this  was  the  understanding  of  the  convention,  it  is  only 
BeoeMary  to  read  the  debate  of  the  first  two  days ;  during  which  it  was  resolved,  that 
a  Datiooal  government  ought  to  be  established,  consisting  of  a  supreme  legislative, 
executive,  and  judiciary ;  that  the  legislature  ought  to  consist  of  two  branches,  and 
that  the  members  of  the  first  branch  ought  to  be  elected  by  the  people  of  the  several 
States.  These  resolutions  clearly  point  to  the  creation  of  a  new  system,  and  not  to 
an  amendment  of  the  old:  and  were  so  regarded  by  the  members.  Mad.  Pap.  740- 
761.  The  same  views  were  again  expressed  in  the  debate  upon  the  motion,  that  the 
int  branch  should  be  elected  by  the  State  legislatures,  wliich  failed  by  a  vote  of  tS  to 
S^id.  S00-80S.  But  the  following  facts  remove  all  doubt  upon  this  point  On  the 
18th  of  Jone,  the  committee  of  the  whole  reported  nineteen  resolutions  to  the  house, 
asserting  tlie  fundamental  principles  of  the  new  system  —  id.  868.  Instead  of  these, 
Mr.  Patterson,  of  New  Jersey,  proposed  to  substitute  a  series  of  resolutions,  simply 
amending  the  articles  of  confederation  —  id.  862.  The  two  plans  were  debated  until 
the  19th  of  June,  when  Mr.  Patterson's  plan  was  rejected  by  a  vote  of  7  to  8 ;  and  all 
the  subeeqoent  debates  proceeded  upon  the  hypotliesis,  that  an  entirely  new  system 
of  government  was  to  be  provided —  id.  004-CK28.  Probably  the  ablest  exposition  yet 
given  of  the  nature  of  the  federal  government,  is  to  be  found  in  the  debate  in  the  U.  8. 
Senate,  on  Footers  resolution,  in  January,  1880;  and  see  1  Story,  Const.  §  366-372. 
But  the  general  nature  and  construction  of  federal  powers  will  be  best  understood  by 
leadinv  the  following  quotations  from  opinions  delivered  in  the  Supreme  Court  of  the 
United  Sutes.  In  Martin  v.  Hunter,  1  Wheaton,  824-27,  Judge  Story  says:  "The 
oonstitation  of  the  United  States  was  ordained  and  established,  not  by  the  States  in 
their  sovereign  capacities,  but  emphatically,  as  the  preamble  of  the  constitution  de- 
dares,  by  '  the  people  of  the  United  States.'  There  can  be  no  doubt  that  it  was  com- 
petent  to  the  people  to  invest  the  general  government  with  all  tlie  powers  which  they 
might  deem  proper  and  necessary ;  to  extend  or  restrain  these  powers  according  to 
tlieir  own  good  pleasure,  and  to  give  them  a  parsmount  and  supreme  authority.  As 
little  doubt  can  there  be,  that  the  people  had  a  right  to  prohibit  to  the  States  the  exer- 
cise of  any  powers  which  were,  in  their  judgment,  incompatible  with  the  objects  of 
the  general  compact ;  to  make  the  powers  of  the  State  governments,  in  given  cases, 
sabordinale  to  those  of  the  nation,  or  to  reserve  to  themselves  those  sovereign  authori- 
te  which  they  roiffht  not  choose  to  delegate  to  either.  The  constitution  was  not, 
therefore,  necessarily  carved  out  of  existing  State  sovereignties,  nor  a  surrender  of 
powers  already  existing  in  State  institutions,  for  the  powers  of  the  States  depend  upon 
their  own  constitutions ;  and  the  people  of  every  State  had  the  right  to  modify  and 
rntrain  them,  according  to  their  own  views  of  policy  or  principle.  On  the  other  hand, 
it  is  perfectly  clear  that  the  sovereign  powers  vested  in  the  State  Governments,  by 
their  respective  constitutions,  remained  unaltered  and  unimpaired,  except  so  far  as 
tliey  were  granted  to  the  government  of  the  United  States."  —  "  Ihe  government  of 
the  United  States  c»n  claim  no  ])owers  which  are  not  granted  to  it  by  the  constitution ; 
lad  the  powers  actually  granted,  must  be  sudi  as  are  expressly  given  or  given  by 


68  BELATIONS  OF  THE  STATES. 

cal  diflfercnce  between  the  present  ffovemment,  and  that  leoffue  or 
confederacy  to  whicb  it  succeeded.  On  this  point  tliere  would  be 
no  room  for  doubt,  had  the  federal  government  been  organized  prior 
to,  or  simultaneously  with,  the  State  governments  ;  as,  without  any 
inherent  difficulty,  might  have  been  the  case.    But  as  the  State 

necessary  implication.  On  the  other  hand,  this  instrument,  like  every  other  ^ant,  is 
to  have  a  reasonable  construction,  according  to  the  import  of  its  terms ;  and  where  a 
power  is  expressly  given  in  general  terms,  it  is  not  to  he  restrained  to  particular  cases, 
unless  that  construction  grow  out  of  the  context  expressly,  or  by  necessary  implica- 
tion. The  words  are  to  be  taken  in  their  natural  and  obvious  sense,  and  not  in  a 
sense  unreasonably  restricted  or  enlarged."  —  '*  The  constitution  unavoidably  deals  in 
general  language.  It  did  nut  suit  the  purposes  of  the  people,  in  framing  this  great 
charter  of  our  liberties,  to  provide  for  minute  specifications  of  ita  powers,  or  to  declare 
the  means  by  which  those  powers  should  be  carried  into  execution.  It  was  foreseen 
that  this  would  be  a  perilous  and  difficult,  if  not  an  impracticable,  task.  The  instra- 
ment  was  not  intended  to  provide  merely  for  the  exigencies  of  a  few  years,  but  was 
to  endure  through  a  long  lapse  of  ages,  the  events  of  which  were  locked  up  in  the 
inscrutable  purposes  of  Providence.  It  could  not  be  foreseen  what  new  changes  and 
modifications  of  power  miglit  be  indispensable  to  effectuate  the  general  objects  of  the 
charter;  and  restrictions  and  specifications,  which,  at  present,  might  seem  salutary, 
might  in  the  end,  prove  the  overthrow  of  the  system  itself.  Hence  its  powers  are 
expressed  in  general  terms,  leaving  to  the  legislature  from  time  to  time,  to  adopt  its 
own  means  to  effectuate  legitimate  objects,  and  to  mould  and  model  the  exercise  of 
its  powers,  as  its  own  wisdom,  and  the  public  interests,  should  require." 

In  Houston  v.  Moore,  5  Wheat.  48,  49,  Judge  Story  says :  "  The  constitution,  con- 
taining a  grant  of  powers  in  many  instances  similar  to  those  already  existing  in  the 
State  governments,  and  some  of  those  being  of  vital  importance  also  to  State  author- 
ity and  State  legislation,  it  is  not  to  be  admitted  that  a  mere  grant  of  such  powers  in 
affirmative  terms  to  Congress,  does,  per  «e,  transfer  an  exclusive  sovereignty  to  the 
latter.  On  the  contrary,  a  reasonable  interpretation  of  that  instrument  necessarily 
leads  to  the  conclusion,  that  the  pov^ers  so  granted  are  never  exclusive  of  similar 
powers  existing  in  the  States,  unless  when  the  constitution  has  expressly,  in  terms, 
given  an  exclusive  power  to  Congress,  or  the  exercise  of  a  like  power  is  prohibited 
to  the  States,  or  there  is  a  direct  repugnancy  or  incompatibility  in  the  exercise  of  it 
by  the  States.  The  example  of  the  first  class  is  to  be  found  in  the  exdiuive  legislation 
delegated  to  Congress  over  places  purchased  by  the  consent  of  the  legislature  of  the 
State  in  which  the  same  shall  be,  for  forts,  arsenals,  dock-yards,  &c. ;  of  the  second 
class,  the  prohibition  of  a  State  to  coin  money  or  emit  bills  of  credit;  of  the  third 
class,  as  this  court  have  already  held,  the  power  to  establish  a  uniform  rule  of  natural- 
ization, and  the  delegation  of  admiralty  and  maritime  jurisdiction.  In  all  other  cases, 
not  falling  within  the  cases  already  mentioned,  it  seems  unquestionable  that  the  States 
retain  concurrent  authority  with  Congress,  not  only  upon  the  letter  and  spirit  of  the 
eleventh  amendment  of  the  constitution,  but  upon  the  soundest  principles  of  general 
reasoning.  There  is  this  reserve,  however,  that  in  cases  of  concurrent  authority, 
where  the  laws  of  the  States  and  of  the  Union  are  in  direct  and  manifest  collision  on 
the  same  subject,  those  of  the  Union,  being  *  the  supreme  law  of  the  land '  are  of  para- 
mount authority,  and  the  State  laws,  so  far  and  so  far  only,  as  such  incompatibility 
exists,  must  necessarily  yield." 

In  Cohen  v.  Virginia,  6  Wheat.  413,  414,  Chief-Justice  Marshall  says  :  "  That  the 
United  States  form,  for  many,  and  most  important  purposes,  a  single  nation,  has  not 
yet  been  denied.  In  war,  we  are  one  people.  In  making  peace,  we  are  one  people. 
In  all  commercial  regulations,  we  are  one  and  the  same  people.  In  many  other 
respects,  the  American  people  are  one ;  and  the  government  which  is  alone  capable 
of  controlling  and  managing  their  interests,  in  all  these  respects,  is  the  government  of 
the  Union.  It  is  their  government,  and  in  that  character  they  have  no  other.  America 
has  chosen  to  be,  in  many  respects,  and  to  many  purposes,  a  nation ;  and  for  all  these 
purposes,  her  government  is  complete ;  to  all  these  objects  it  is  competent  The  peo- 
ple have  declared,  that  in  the  exercise  of  all  powers  given  for  these  objects,  it  is 
supreme.  It  can,  then,  in  effecting  these  objects,  legitimately  control  all  individuals 
or  governments  within  the  American  territory.  The  constitution  and  laws  of  a  State, 
80  tar  as  they  are  repugnant  to  the  constitution  and  laws  of  the  United  States,  are 
absolutely  void.  These  States  are  constituent  parts  of  the  United  States.  They 
are  members  of  one  great  empire-*- for  some  puiposes  sovereign,  for  some  purposes 
subordinate." 
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goTemmenta  were  preyioQsly  in  existence,  it  may  be  well  to  exhibit 
the  proofs  that  tliey  were  not  the  creators  of  the  federal  govern- 
ment, and  that  the  people  of  the  whole  Union  were.     And  firsts 
the  constitution  itself,  which  is  the  highest  authority  that  can  be 
appealed  to,  expressly  declares  its  origin  in  these  words  of  the 
preamble :  '*  We,  the  people  of  the   United  States^  do  ordain  and 
establish  this  constitution.'*    Had  it  been  the  work  of  the  States, 
this  declaration  would  have  been  a  falsehood,  and  would  not  have 
been  allowed  to  stand.     Secondly^  the  constitution  was  ratified  by 
the  peopUy  through  their  delegates  in  conventions,  as  we  have 
already  seen,  and  not  by  the  State  legislatures ;  and  the  ratifications 
all  purport  to  be  in  the  name  of  the  people.     Thirdly^  the  federal 
government  operates  directly  upon  the  people  as  individuals,  and 
not,  like  the  old  confederation,  upon  the  States  collectively.     So 
far,  then,  as  respects  the  mere  derivation  of  federal  powers,  they 
2Lre  of  precisely  the  same  character,  as  if  the  State  governments 
had  never  existed,  or  had  been  annihilated  by  a  complete  consoli- 
dation of  all  powers  in  one  general  government.     And  every  citi- 
zen of  the  Union  is  as  much  a  constituent  of  the  federal  government 
as  of  his  own  State  government     But,  although  the  federal  gov- 
ernment thus  derives  its  efficiency  from  the  whole  people,  as  the 
primary  soarce  of  power,  it  nevertheless  employs  the  agency  and 
influence  of  the  State  governments  in  several  of  its  operations. 
This,  however,  does  not  conflict  with  the  proposition  before  laid 
down,  because  the  very  power  of  the  State  governments  to  exert 
this  agency  and  influence  is  conferred  on  them  by  the  federal  con- 
stitution, and  is  not  an  original  State  power.     This  will  be  evident 
from  a  bare  statement  of  some  of  the  particulars  in  which  this 
agency  is  employed.     And,  jir^f,  by  the  way  of  concession  to  the 
small  States,  the  general  principle  of  p^oportionate  representation 
is  departed  from,  so  as  to  give  all  the  States  an  equal  representa- 
tion in  the  senate ;  and,  for  the  sake  of  convenience,  the  State 
legislatures,  and  not  the  people,  elect  the  senators,  (a)     Secondly^ 
for  similar  reasons,  each  State,  however  small,  is  allowed  at  least 
one  representative :  and  for  the  rest,  instead  of  apportioning  the 
representatives  among  the  aggregate    population   of  the   whole 
Union,  they  are  apportioned  ''  among  the  several  States,"  omitting 
any  fractions  below  the  adopted  ratio.     Thirdly^  by  way  of  con- 
cession to  the  slaveholdiiig  States,  they  are  allowed  a  greater  rep- 
resentation than  their  free  population  would  entitle  them  to,  by 
adding  three-fifths  of  the  slaves.     Fourthly^  for  tlie  sake  of  conve- 
nience, the  States  determine  tlie  qualifications  of  electors  of  repre- 
sentatives ;  and  the  time,  place,  and  manner  of  elections.     Fifthly^ 
for  the  same  reasons  of  concession  and  convenience,  the  States 

(a)  The  mode  of  electing  senators  was  mach  disputed  in  the  convention.  A  prop- 
oeition^  that  they  should  be  elected  by  the  other  house,  was  negatived  by  a  vote  of  8 
to  7.  A  proposition  that  the  executive  should  appoint  them,  did  not  pass  to  a  vote. 
A  proposition  that  the  people  should  elect  them,  was  negatived  by  a  vote  of  1  to  10. 
The  election  of  them  by  the  State  legighitures  was  first  agreed  to  unanimously,  and 
afterwards  by  a  vote  of  9  to  2.    Mad.  Pap.  759.  814,  820,  821,  969. 
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elect  the  electors  of  president  and  vice-president,  the  number  of 
whom  is  equal  to  the  number  of  senators  and  representatives  be- 
longing to  each  State.  And  if  the  election  goes  before  the  house 
of  representatives,  the  States  have  an  equal  vote.  Now  it  is  evi- 
dent, that  in  all  tliese  respects,  a  different  arrangement  might  have 
been  made,  so  as  to  dispense  with  State  influence  or  agency.  Its 
actual  existence,  therefore,  proves  nothing  as  to  the  origin  of  fed- 
eral powers. 

§  25.  It  is  desiffnedfor  national  objects  only.  The  federal  gov- 
ernment is  designed  to  unite  the  people  of  the  United  States  into 
one  nation  for  natio7ial  purposes  only  ;  leaving  all  other  matters  to 
the  control  of  the  State  governments.  This  is  evident,  not  only 
from  the  history  of  its  organization  already  narrated,  but  also  from 
the  enumeration  of  objects  in  the  preamble  itself.  These  are,  firsts 
"  to  form  a  more  perfect  union  ; "  secondly^  *'  to  establish  justice ;  " 
thirdly y  "  to  insure  domestic  tranquillity  ;  '*  fourthly ^  "  to  provide 
for  the  common  defence ; "  fifthly ^  "  to  promote  the  general  wel- 
fare ; "  and  sixthly^  "  to  secure  the  blessings  of  liberty."  These 
are  all  national  objects,  equally  affecting  all  the  members  of  the 
Union ;  and  in  no  sense  local  or  municipal,  as  distinguished  from 
national.  And  the  truth  of  the  proposition  will  he  still  more  man- 
ifest, when  we  come  to  consider  the  powers  enumerated  in  the  con- 
stitution, as  the  only  powers  which  the  federal  government  can 
exercise.  We  shall  then  find  the  number  of  powers  to  be  small, 
and  adequate  only  to  effect  objects  in  the  strictest  sense  national. 
In  fact,  there  was  the  strongest  reason  for  extending  the  federal 
government  thus  far,  but  no  reason  for  extending  it  further.  The 
State  governments  were  already  in  existence,  and  fully  competent 
to  manage  their  internal  concerns  ;  and  it  would  have  been  folly 
to  burden  the  federal  govelrnment  with  such  details.  Indeed,  had 
there  been  no  State  governments  before,  there  would  have  been  the 
same  reason  for  creating  them,  in  aid  of  the  federal  government, 
as  there  is  for  dividing  States  into  counties,  or  counties  into  town- 
ships ;  namely,  the  extreme  inconvenience,  if  not  absolute  impos- 
sibility, of  extending  the  federal  arm  to  all  the  minute  concerns  of 
each  particular  district.  Accordingly,  without  adverting  to  the 
strong  jealousy  which  prevailed  at  the  time,  respecting  State  rights ^ 
and  which  continues  to  this  day,  we  find  sufificient  reason,  on  the 
score  of  expediency  alone,  for  reserving  to  tlie  States  the  entire 
control  of  their  internal  affairs. 

§  26.  It  is  supreme  with  respect  to  those  objects,  (a)  But  the 
federal  government,  though  limited  in  the  number  of  its  objects, 
to  those  which  are  national,  is  nevertheless  st^jt^rem^  in  regard  to 
those  objects ;  and  in  cases  of  conflict  the  State  governments  must 
yield,  being  thus  far  subordinate.     Tiiis  would  have  resulted  neces- 

(a)  In  the  first  draft  of  the  constitution,  the  declaration  of  sapremacj  was  con- 
fined to  acts  of  Congress  and  treaties.  The  supremacy  of  the  constitution  was 
afterwards  inserted  by  a  unanimous  vote.  Mad.  Pap.  1284, 140S ;  2  Story,  Const. 
S  1830-1886. 
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sarily  from  the  nature  of  the  two  governments ;  bat  to  avoid  all 
shadow  of  doubt  on  so  momentous  a  subject,  this  supremacy  is 
declared  by  the  constitution  itself  in  these  explicit  terms :  '^  This 
eonstitiUionj  and  the  latos  of  the  United  States,  which  shall  be 
made  in  pursuance  thereof;  and  all  treaties  made,  or  which  shall 
be  made,  under  the  authority  of  the  United  States,  shall  be  the  m- 
preme  law  of  the  land;  and  the  judges  in  every  State  shall  be 
bound  thereby,  any  thing  in  the  constitution  or  laws  of  any  State  to 
the  contrary  notwithstanding."  It  would  be  difficult  to  devise 
language  stronger  than  this.  The  latter  part  may  almost  be  con- 
sidered supererogation ;  for  the  subordination  of  the  State  govern- 
ments would  have  followed  as  a  necessary  consequence  from  the 
supremacy  of  the  federal  government.  And  in  the  same  spirit  the 
next  clause  requires  all  State  as  well  as  federal  officers,  to  bind 
themselves,  by  oath,  to  support  the  federal  constitution.  ^^  The 
senators  and  representatives  before  mentioned,  and  the  members 
of  the  several  State  legislatures,  and  all  executive  and  judicial  offi- 
cers, both  of  the  United  States  and  of  the  several  States,  shall  be 
bound  by  oath  or  affirmation  to  support  this  constitution."  (a) 
The  relation,  therefore,  of  supremacy  and  subordination  is  com- 
pletely established  by  the  constitution  itself ;  and  the  result  is  the 
four  following  gradations  of  authority:  Firsts  and  paramount 
over  all,  is  the  federal  constitution ;  secondly^  treaties  and  acts  of 
Congress ;  thirdly^  State  constitutions ;  and  fourthly^  acts  of  State 
legislatures.  With  respect  to  these  four  degrees  of  subordination 
the  invariable  rule  is,  that  in  case  of  conflict,  the  lower  must  yield 
to  the  higher ;  each  degree  being  subordinate  to  those  which  go 
before,  and  superior  to  those  which  come  after.  Thus,  in  order  to 
be  valid,  treaties  and  acts  of  Congress  must  conform  to  the  fed- 
eral constitution ;  State  constitutions  must  conform  to  the  federal 
constitution,  treaties,  and  acts  of  Congress  ;  and  the  acts  of  State 
legislatures  must  conform  to  all  these,  and  to  their  particular  State 
constitution.  This  idea  of  subordination  among  laws,  springs 
from  the  very  nature  of  written  constitutions,  limiting  delegated 
power;  and  our  federal  organization  only  renders  it  somewhat 
more  complicated.  It  is,  therefore,  unknown,  where  written  con- 
stitutions are  unknown.  In  England,  for  example,  there  is  no  such 
thing.  Her  parliament  is  omnipotent ;  and  the  validity  of  its  acts 
cannot  be  called  in  question. 

§  27.  The  Judiciary  is  the  final  Arbiter,  (J)     In  order  to  pre- 

(a)  Mud.  Pap.  846, 1175.  The  debate  in  the  convention  turned  npon  the  question, 
whether  this  oath  should  be  required  of  State  officers,  which  was  carried  by  a  vote 
of  7  to  4. 

(b)  See  1  Stoiy,  Const  §  878-896.  The  Supreme  Court  of  the  United  Sutes 
refused  to  leave  to  the  State  of  Mississippi  to  Ale  a  bill  in  equity,  praying  for  an 
injunction  to  restrain  the  president  from  carrying  into  effect  an  act  of  Congress 
alleged  to  be  unconstitutional, on  the  ground  that  they  have  no  jurisdiction  to  control 
the  jurisdiction  of  tiie  other  departments  of  the  government.  The  court  say,  "  The 
Congress  is  the  legislative  department  of  the  government,  and  the  president  the  execu- 
tive.   Neither  can  be  restrained  in  its  action  by  the  judicial  department,  though  the 
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serve  the  subordination  thus  declared,  the  judiciary  is  empowered 
to  decide,  in  the  last  resort,  when  either  government  has  tran- 
scended its  constitutional  limits,  and  to  declare  such  proceeding 
void.  It  has  indeed  been  claimed,  that  this  power  may  be  exer- 
cised by  any  one  of  the  States,  with  i-espect  to  those  acts  of  the 
federal  government,  which  that  State  deems  unconstitutional. 
This  is  one  of  the  doctrines  of  what  is  denominated  nullification; 
and  its  existence^  would  seem  to  indicate  that  the  constitution  had 
not  been  sufficiently  explicit  on  a  matter  so  important  But,  on 
the  contrary,  its  language  is  as  clear  and  decisive  as  it  could  be 
made.  ''  The  judicial  power  shall  extend  to  all  ca^es  in  law  and 
equity  arising  under  this  eon%titution^  the  laws  of  the  United  States, 
and  treaties  made  under  their  authority."  (a)  This  language  con- 
fers the  whole  power  of  deciding  constitutional  questions  upon  the 
judiciary ;  and  of  course  nothing  is  left  to  be  exercised  by  any 
other  tribunal.  It  is,  then,  the  high  function  of  the  federal  judi- 
ciary, to  arrest  the  arm  of  either  branch  of  government,  when  it 
would  overstep  its  prescribed  limits,  and  encroach  upon  the  pre- 
cincts of  the  other.  And  in  its  subordinate  sphere  the  State  judi- 
ciary exercises  a  similar  power.  Some  have  complained  of  this, 
as  a  departure  from  the  democratic  theory,  in  allowing  a  less  num- 
ber of  men  to  annul  the  acts  of  a  greater  number.  But  experi- 
ence has  thus  far  shown  the  arrangement  to  be  wise  and  salutary. 
It  is  indeed  one  of  the  noblest  features  in  our  system.  One  can- 
not easily  conceive  of  a  more  sublime  exercise  of  power,  than  that 
by  which  a  few  men,  through  the  mere  force  of  reason,  without 
soldiers,  and  witliout  tumult,  pomp,  or  parade,  but  calmly,  noise- 
lessly, and  fearlessly,  proceed  to  set  aside  the  acts  of  either  gov- 
ernment, because  repugnant  to  the  constitution.  (J>) 

§  28.  The  States  are  not  completely  Sovereign,  (c)   It  follows  from 

act«  of  both  when  performed  are,  in  proper  cases,  subject  to  its  cognizance.  State  of 
Mississippi  v.  Johnson,  4  Wallace,  497. 

(a)  This  clause,  as  originally  reported  to  the  conyention,  did  not  inclade  the  con- 
stitution or  treaties.  Mad.  Pap.  1238.  These  were  afterwards  added  by  a  unani- 
mous vote ;  and  the  reason  assigned  was,  that  there  might  be  no  doubt  as  to  the 
J  tower  of  the  judiciary  to  expound  the  constitution  in  all  cases  of  a  judicial  nature. 
d.l438. 

(6)  The  courts  will  not  declare  an  act  unconstitutional,  unless  it  is  clearly  and 
evidently  a  violation  of  the  constitution.  In  all  cases  of  doubt,  the  doubt  must  be 
resolved  in  favor  of  the  legislative  power.  Hartford  Bridge  Co.  v.  Union  Ferry  Co., 
29  Conn.  210 ;  Rich  v.  Flanders.  39  N.  H.  304 ;  Baltimore  v.  The  State.  16  Md.  876; 
Tyler  v.  The  People,  8  Mich.  820 ;  Santo  v.  The  State,  2  Clarke,  165 ;  Morrison  v. 
Springer,  15  Iowa,  804  ;  State  v.  Hitchcock,  1  Kansas,  178;  Allen  v.  Silvers,  22  Ind. 
491.  When  different  parts  of  a  statute  are  independent  of  each  other,  one  part  may 
be  declared  void  for  unconstitutionality,  without  affecting  the  others.  Commonwealth 
r.  Clapp,  6  Gray,  97;  State  v.  Commissioners  of  Perry  County,  5  Ohio  St.  407  ;  Mobile 
&  Ohio  R.  R.  Co.  V.  State,  29  Ala.  573;  Nelson  i;.  The  People,  33  111.  800.  But  fai 
determining  the  construction  of  the  constitutional  portion,  the  unconstitutional  por- 
tions, though  inoperative,  are  to  be  looked  at.  State  ex  rel,  v.  Dombaugh,  20  Ohio 
St.  167.  But  a  court  cannot  declare  a  law  void  unless  it  conflicts  with  some  provision  of 
tlie  constitution.  People  v.  Mahaney,  18  Mich.  481 ;  Walker,  Solicitor,  v.  Cincinnati, 
20  U.  8. 18. 

(c)  The  relations  of  the  States  may,  perhaps,  be  expressed  in  the  following  prop- 
otitiont :  — 
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what  has  now  been  said,  that  the  States  are  not  9upreme  or  sover- 
eiffn,  in  the  strict  sense  of  these  words,  since  there  is  a  power 
above  them.  The  particulars  in  which  they  have  parted  with  their 
Bovereigntj,  include  all  the  powers  exebuively  vested  in  the  federal 
government,  and  all  the  powers  prohibited  by  it  to  the  States. 
These  will  be  fully  enumerated  hereafter.  For  the  present,  it  is 
sufficient  to  say,  in  general  terms,  that  the  States  have  ceased  to 
lie  sovereign  in  relation  to  all  national  objects,  but  retain  a  quali- 
fied or  partial  sovereignty,  extending  to  all  internal  objects.  If 
there  could  have  existed  any  doubt  on  this  point,  as  the  constitu- 
tion was  originally  framed,  such  doubt  was  removed  by  the  tenth 
amendment,  which  declares  *^  that  the  powers  not  delegated  to  the 
United  States  by  the  constitution,  nor  prohibited  by  it  to  the  States, 
are  reserved  to  the  States  respectively,  or  to  the  people."  This 
language,  while  it  makes  the  people  the  source  of  all  power,  both 
in  the  federal  and  State  governments,  expressly  subtracts  from 
the  sovereignty  of  the  States,  all  tlie  ^^  powers  delegated  to  the 
United  States,'*  and  '^  prohibited  to  the  States ; "  but  leaves  the 
Stales  sovereign  in  regard  to  their  *' reserved  powers."  Again, 
the  States  are  not  altogether  foreign  with  respect  to  each  other. 
This  is  evident  from  the  views  already  presented,  since  they  are 
parts  of  the  same  nation.  But  I  will  here  state  Several  of  the 
more  important  particulars  in  which  they  have  ceased  to  be  foreign, 
by  the  express  provision  of  the  constitution.  Firsts  no  State  can 
refuse  to  give  ^^  full  faith  and  credit  to  the  public  acts,  records,  and 
judicial  proceedings  "  of  every  other  State.  The  importance  of  this 
provision  will  be  more  fully  explained  in  the  sequel.  It  must  be 
observed,  however,  that  this  provision  is  not  intended  to  interfere 
with  the  great  international  doctrine,  that  no  State  is  bound  to 
recognize  the  laws  of  another  State,  afifecting  either  persons  or 
property  within  the  former.  No  laws  can  have,  as  a  matter  of 
right,  an  extra-territorial  operation.  If,  therefore,  we  give  effect 
to  the  laws  of  other  States  or  nations,  it  is  on  the  principle  of 
comity^  and  this  principle  prevails  to  a  very  wide  extent  in  modern 
times.  I  have  only  room  hei*e  to  say,  that  with  this  general 
doctrine,  the  above  provision  does  not  interfere.  The  States  are 
still  left  to  give  effect  or  not  to  the  laws  of  their  sister  States,  on 
the  principles  of  comity,  established  by  their  respective  legislatures, 
or  received  as  common  law.  Secondly^  the  ^^  citizens  of  each  State 
are  entitled  to  all  the  privileges  and  immunities  of  citizens"  in 
every  other  State.  In  other  words,  citizenship  is  made  a  national 
affair,  as  it  should  be,  and  the  States  can  make  no  discrimination 
in  this  respect,  between  their  own  people  and  those  of  other  States. 

1.  Each  State  is  solely  and  entirely  sovereign  witliin  its  territorial  limits,  except 
only  so  far  as  it  is  made  subordinate  to  the  federal  government. 

2.  No  law  of  any  other  State  can  have  force  within  its  limits,  except  by  its  adop- 
tion, from  comity  or  otherwise. 

a  No  rule  of  comity  can  in  any  case  require  it  to  allow  privileges  to  citizens  of 
other  States,  which  it  denies  to  its  own  citizens ;  the  demands  of  comity  being  entirely 
satisfied,  when  we  make  others  equal  to  ourselves. 
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Thirdly^  no  State  can  refuse  to  deliver  up  fugitiyes  from  justice  or 
from  service  escaping  from  other  States,  whereas  between  foreign 
nations,  this  is  a  question  of  comity.  Fourthly ^  the  States  cannot 
enter  into  any  treaty,  alliance,  or  consideration,  or  adopt  any 
commercial  regulations,  with  respect  to  each  other.  Fifthly^  the 
States  cannot  at  pleasure  secede  from  the  Union.  This  is  nowhere 
expressly  declared  m  the  federal  constitution,  but  it  results  neces- 
sarily from  the  fact  that  the  obligations  it  creates  are  without 
reservation  as  to  time.  The  Union  was,  no  doubt,  intended  to  bo 
perpetual.  The  preamble  declares  one  of  the  objects  to  be,  ^^  to 
secure  the  blessings  of  liberty  to  ourselves  and  our  posterityj*^ 
Provision  is  also  made  to  prevent  the  States  from  ceasing  to  be 
represented  in  Congress,  should  they  have  such  a  desire.  Besides, 
if  a  State  could  withdraw  at  pleasure,  the  Union,  instead  of  being 
^'  a  more  perfect  union,"  as  the  preamble  declares,  would  be  no 
stronger  than  a  rope  of  sand.  No  doubt  the  ultimate  right  of 
revolution  exists  in  every  State,  for  nothing  can  take  it  away. 
And  if  one  or  more  States  were  strong  enough  to  stand  out  against 
the  rest,  they  might  thus  make  an  effectual  secession.  But  they 
could  not  do  it  in  virtue  of  ally  reserved  right  under  the  constitu- 
tion, unless  they  amounted  to  three-fourths  of  the  States.  Then 
they  might  amend,  and  of  course  destroy,  the  constitution.  But 
in  no  constitutional  way  can  a  minority  separate  themselves  from 
the  Union.  There  is  much  looseness  both  of  opinion  and  expres- 
sion upon  this  subject.  The  Declaration  of  Independence  seems 
to  place  the  right  of  revolution  upon  its  true  foundation  ;  namely, 
the  failure  of  government  to  accomplish  the  end  of  its  institution, 
that  is,  the  welfare  and  happiness  of  the  people.  And  whenever  a 
majority  of  the  people  are  satisfied  that  they  can  better  their  con- 
dition by  changing  their  government,  they  have  the  right  as  well 
as  the  power  to  do  so.  Any  less  number  would  seem  to  want  both. 
So  long,  therefore,  as  a  majority  of  the  people  of  the  United  States 
are  contented  with  the  existing  government,  the  minority  must 
acquiesce. 

§  29.  Classification  of  Constitutional  Provisions.  Having  thus 
referred  to  the  most  prominent  points  in  our  federal  relations,  I 
will  now  indicate  the  plan  to  be  pursued  in  our  future  inquiries. 
Since  all  tiie  States  stand  in  the  same  position  with  respect  to  the 
federal  government,  and  have  the  same  internal  objects  to  promote, 
it  follows  that  there  must  be  a  strong  similarity  in  tlieir  constitu- 
tions. Of  course  one  will  sei*ve  as  a  sample  of  the  whole,  and  for 
reasons  before  given,  I  shall  select  the  constitution  of  Ohio,  and 
explain  its  provisions  in  connection  with  those  of  the  federal 
constitution.  The  provisions  of  any  constitution  naturally  class 
themselves  under  four  general  heads ;  namely,  firsts  those  which 
relate  to  the  organization  of  the  legislative  department ;  secondly^ 
those  which  relate  to  the  organization  of  the  executive  department ; 
thirdly  J  those  which  relate  to  the  organization  of  the  judicial  de- 
partment; Eiud  fourthly^  those  which  define  and  limit  the  powers 
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delegated  and  the  rights  reserved.  Of  these  four  classes  of  pro- 
yisions,  the  first  three  are  so  nearly  alike  in  the  federal  and  State 
constitutions,  that  they  can  be  expressed  in  almost  the  same  lan- 
guage. These,  therefore,  will  be  examined  in  immediate  connec- 
tion. But  with  respect  to  the  fourth  class  of  provisions,  namely, 
those  which  limit  delegated  power,  there  is  a  very  important  differ- 
ence, which  I  will  here  explain.  The  federal  government  being 
designed,  as  we  have  seen,  for  national  objects  only,  and  these 
being  comparatively  limited  in  number,  it  was  not  impracticable  to 
enumerate  specifically,  the  substantive  or  primary  powers  requisite 
for  their  accomplishment.  These  are  called  enumerated  powers. 
But  it  was  not  so  easy  to  foresee,  nor  so  convenient  to  enumer- 
ate, all  the  secondary  or  subordinate  powers,  which  might  be 
required  as  means  for  executing  those  primary  powers  ;  they  are 
conferred  generally  and  without  enumeration,  and  are  called 
hieidental  powers.  As  these  two  classes  include  all  the  powers 
conferred  on  the  federal  government,  there  is  of  course  an  implied 
prohibition  of  all  other  powers.  In  other  words,  the  theory  of  the 
federal  constitution  is,  that  the  grant  of  powers  is  special,  and  the 
prohibition  general.  But  out  of  abundant  caution,  that  nothing 
connected  with  so  momentous  a  subject  might  be  left  in  doubt, 
some  special  prohibitions  are  inserted,  which  form  another  class, 
entitled  powers  prohibited  to  the  federal  government.  Again,  in 
order  to  prevent  those  conflicts  with  the  State  governments  which 
might  otherwise  result  from  the  federal  scheme,  it  was  necessary 
to  prohibit  the  exercise  by  them  of  various  powei's  to  which  they 
were  originally  competent,  and  thus  we  have  another  class,  entitled 
powers  prohibited  by  the  federal  constitution  to  the  States.  Ac- 
cordingly, in  the  federal  constitution  we  have  for  consideration  these 
four  classes  of  powers ;  namely,  enumerated  powers ;  incidental 
powers ;  powers  prohibited  to  the  federal  government ;  and  powers 
prohibited  to  the  States.  But  the  State  constitutions  are  much 
more  simple.  In  framing  them,  the  design  was  to  confer  powers 
sufficient  for  all  the  details  of  municipal  arrangement.  Of  course 
it  was  impossible  to  enumerate,  or  even  to  provide,  all  the  powers 
requisite  for  objects  so  various ;  and  accordingly  no  specific  enu- 
meration was  attempted.  Power  is  conferred,  in  the  first  place, 
in  general  terms ;  and  then  specific  prohibitions  are  inserted,  with 
respect  to  the  powers  intended  to  be  withheld.  In  other  words, 
the  theory  of  the  State  constitutions  is,  that  the  grant  of  power  is 
general,  and  the  prohibitions  special ;  being  the  exact  reverse  of  the 
theory  of  the  federal  constitution.  In  the  federal  constitution,  all 
powers  arc  to  be  considered  as  prohibited  which  are  not  expressly 
or  incidentally  conferred ;  and  in  the  State  constitutions,  all 
powers  are  to  be  considered  as  conferred  which  are  not  expressly 
or  incidentally  prohibited,  (a)     From  all  which,  it  follows,  that,  in 

(a)  Stater.  Oatierez,  15  La.  An.  192;  Commoowealth  v.  Drewry,  16  Grattan,  1; 
BushDell  V.  Beloit,  10  Wig.  225;  The  People  i\  Smith,  17  Cal.  663;  Pajfe  v.  Allen,  58 
Penn.  St.  838 ;  Lewis'  Appeal,  67  Penn.  St.  153 ;  People  v.  Flagg,  46  N.  Y.  401 ;  Baker 
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order  to  ascertain  the  limitations  of  State  power,  we  must  add  to 
the  prohibitions  of  the  federal  constitution,  those  of  the  particular 
State  constitutions ;  and  the  aggregate  of  these  two  sets  of  prohi- 
bitions will  constitute  the  limitations  of  the  power  of  the  State  in 
question.  It  must  be  observed,  however,  that  there  are  several 
powers,  which,  either  from  their  nature,  or  from  the  language  of 
the  federal  constitution,  may  be  exercised  concurrently  by  the 
federal  and  State  governments ;  and  hence  we  have  another  class 
of  powers  entitled  concurrent  power%.  Such  then  are  the  classes 
of  provisions  which  constitute  the  fourth  head  before  mentioned  ; 
namely,  those  which  define  and  limit  the  i)owers  delegated  and  the 
rights  reserved.  In  discussiug  these,  however,  it  will  sometimes 
be  convenient  to  treat  them  all  in  connection,  and  sometimes  to 
treat  them  separately,  according  to  their  subject-matter. 


LECTURE    VI. 

LEGISLATIVE  DEPARTMENT,  (a) 

§  80.  Division  into  two  Branches,  In  pursuance  of  the  plan 
suggested  in  the  preceding  lecture,  I  shall,  in  this  lecture,  discuss 

9.  Cincinnati,  11  Ohio  St.  584,  643;  Cooley'8  Const.  Lim.  164, 178.  And  see  Sed(c- 
wick  on  Sutatory  and  Constitutional  Law  for  a  summary  of  the  cases  on  this  subject. 
It  wili  be  found  there  that  tliere  are  many  weighty  dicta  holding  the  doctrine  in  the 
text,  that  a  State  legislature  possesses  all  legislative  powers,  except  where  limited  by 
the  constitution,  though  Sedgwick  himself  seems  inclined  to  doubt  the  doctrine  as 
stated  in  the  text. 

(a)  The  history  of  the  (Convention  in  relation  to  this  department,  is  as  follows : 
The  first  resolution  adopted  was,  that  tliere  should  be  a  supreme  legislative,  judi- 
ciary, and  executive.  Mad.  Pap.  749.  It  was  next  resolved,  that  the  legislature 
should  consist  of  two  branches.  At  first,  Pennsylvania  alone  objected  to  this,  out  of 
regard  to  Dr.  Franklin's  opinion;  but  the  final  vote  stood  7  to  3  — id.  758,  925.  It 
was  next  resolved,  that  the  representatives  should  be  elected  by  the  people.  This 
was  warmly  opposed  by  several  who  were  in  fiivor  of  an  election  by  the  State  Iegis« 
latures,  but  was  carried  by  a  vote  of  5  to  2  —  id.  757.  A  proposition,  that  senators 
should  be  elected  by  the  representatives  out  of  persons  nominated  by  the  State  legis- 
latures, was  negatived,  3  to  7 — id.  759.  It  was  then  resolved,  that  each  branch  should 
have  the  power  to  originate  laws,  and  that  the  legislative  power  should  extend  to  all 
cases  to  which  the  State  legislatures  were  individually  incompetent,  and  to  a  negative 
of  State  laws  contravening  the  national  laws  —  id.  759-761.  A  proposition,  aullioriz- 
ing  an  exertion  of  the  force  of  the  whole  against  a  delinquent  State,  did  not  pass  to  a 
vote  —  id.  761.  A  proposition,  that  the  State  legislatures  should  elect  the  representa- 
tives, was  negatived  after  warm  debate,  8  to  8  —  id.  800-8.  The  mode  of  electing 
senators  again  came  up ;  and  a  proposition,  that  the  executive  should  appoint  them 
out  of  persons  nominated  by  the  State  legislatures,  did  not  pass  to  a  vote  ;  that  the 
people  should  elect  them,  was  negatived  1  to  10 ;  and  that  they  should  be  elected  by 
the  State  legislatures,  was  carried  unanimously  —  id.  812-21.  A  proposition,  that 
Congress  should  have  a  negative  on  all  State  laws  was  negatived,  3  to  7  —  id.  821-8. 
Thus  far  there  had  not  been  a  great  diversity  of  opinion.  But  now  the  nile  of  suffrage 
in  Congress  came  up.  In  the  continental  congress,  and  that  of  the  confederation,  and 
in  this  convention,  the  States  had  an  equal  vote.  Should  it  be  so  under  the  new  con- 
stitution ?    The  parties  were  nearly  equally  divided,  and  the  debate  was  warm  and 
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the  proTisions  of  the  constitution,  relating  to  the  legislative  depart- 
ment. The  legislative  power  of  the  United  States  is  vested  in  a 
Qmgressy  consisting  of  a  Senate  and  House  of  Representatives. 
A  similar  arrangement  exists  in  all  the  States,  though  until  re- 
cently Vermont  was  an  exception.  We  have  already  seen  that  the 
motive  for  dividing  legislative  power  in  this  manner,  is  to  obtain 
the  utmost  security  for  its  being  faithfully  and  beneficially  exercised. 
The  idea  is  not  original  in  this  country.  We  had  a  well-tried  ex- 
ample in  the  structure  of  the  British  Parliament.    And  although, 

protracted.  The  firet  resolution,  adopted  by  a  vote  of  7  to  8,  was,  that  the  rule  of 
suffrage,  in  the  house  should  not  be  as  under  the  confederation,  but  according  to  some 
equitable  ratio  of  representation  —  id.  830-42.  The  next,  adopted  by  a  vote  of  0  to  2, 
was,  that  this  ratio  should  be  according  to  a  census,  including  the  free  inhabitants^nd 
three-fifths  of  the  slaves ;  this  being  the  rule  of  contribution  proposed  in  1783  under 
the  confederation,  and  agpreed  to  by  eleven  of  the  States  —  id.  842-8.  The  next, 
adopted  by  a  vote  of  6  to  5,  was,  that  the  same  ratio  should  prevail  In  the  senate  — 
id.  848.  The  mode  of  choosing  senators  was  again  debated,  and  election  by  the  State 
legislatures  affirmed,  9  to  2  —  id.  945-59.  The  term  of  service  for  a  representative 
was  first  fixed  at  three  years,  by  a  vote  of  7  to  4,  and  then  at  two  years,  by  a  unani- 
mous vote  —  id.  848,  931.  The  term  for  a  senator  was  first  fixed  at  seven  years,  by 
a  vote  of  8  to  1  Afterwards,  opinions  ranged  between  four  and  nine  years,  except 
that  some  were  for  the  term  of  good  behavior ;  but  six  years  was  adopted  by  a  vote 
of  7  to  4 — id.  863,  960-9.  The  role  of  suffrage  in  the  house  again  came  up,  and, 
after  a  long  and  animated  debate,  equality  among  the  States  was  rejected,  6  to  4  — 
id.  974-96.  But  by  way  of  compromise,  equality  in  the  senate  was  proposed.  This 
was  debated  with  great  earnestness,  and  lost  by  a  tie  vote  —  id.  966-1016.  The  fate 
of  the  convention  was  now  at  its  crisis.  Happily,  the  whole  matter  of  suffrage  In 
Congress  was  referred  to  a  committee  of  one  from  each  State,  who  reported  the  fol- 
lowing compromise,  namely,  in  the  house,  one  representative  for  every  forty  thousand, 
including  three-fltths  of  the  slaves,  but  each  State  to  have  one ;  an  equal  representa- 
tion in  the  senate ;  and  a  prohibition  to  the  senate  either  to  originate  or  amend  money 
bills — id.  1016-24.  The  various  partes  of  this  compromise  were  debated  for  several 
days,  with  sundry  references  to  other  committees  —  id.  1082-1108.  With  respect  to 
the  ratio  in  the  house,  a  specific  apportionment  was  proposed  for  the  present,  with 
power  in  Congress  to  regulate  it  in  future,  upon  the  combined  principles  of  wealth  and 
population  —  id.  1036-51.  The  specific  apportionment  was  modified  and  agreed  to  — 
id.  1053-6.  The  rule  of  future  apportionment  was  first  agreed  to,  9  to  2 ;  but  after- 
wards the  proposition  of  a  periodical  census  brought  up  the  slave  question  —  id.  1053- 
63.  A  proposition  to  consider  slaves  equal  to  freemen,  was  negatived,  3  to  7  ;  and 
after  warm  debate  upon  the  proper  basis  of  representation,  whether  wealth,  or  num- 
bers, or  both,  and  whether  slaves  or  not,  a  periodical  censns  was  unanimously  nega- 
tived—  id.  1069-79.  It  was  then  resolved,  6  to  2,  that  representation  should  be 
according  to  direct  taxation,  and  \hat  both  should  be  determined  by  a  census  to  be 
taken  every  ten  years,  including  three-fifths  of  the  slaves  —  id.  1086.  The  part  of 
the  compromise  giving  an  equal  vote  in  the  senate,  was  adopted,  6  to  3 ;  and  thnt 
relating  to  money  bills,  5  to  3 — id.  1045-47.  On  the  whole  compromise,  as  thus 
adjusted,  the  vote  stood  5  to  4  — 1107-8.  The  small  States  considered  this  ns  a  tri- 
umph. The  large  States  were  dissatisfied.  A  breaking  up  was  talked  of.  The  con- 
vention adjourned  for  one  day.  Out-door  meetings  were  had,  and  the  next  day,  the 
business  of  the  convention  was  resumed — id.  1109-18.  The  proposition  of  three 
senators  firom  each  State,  was  negatived,  1  to  8,  and  two  agpreed  upon  unanimously ; 
and  the  proposition  that  they  should  vote  per  capita^  and  not  by  States,  was  adopted, 
9  to  2  —  id.  1 185-6.  Such  was  the  scheme  of  the  legislative  department,  as  it  appeared 
in  the  first  draft  of  the  constitution  —  id.  1226-9.  The  ratio  for  the  house  was  modi- 
fied so  as  not  to  exceed  one  for  every  forty  thousand  ;  which,  on  the  last  day  of  the 
session,  was  changed  to  tliirty  thousand  —  id.  1268, 1699.  The  proposition  to  confine 
the  ratio  to  free  inhabitants  was  negatived,  1  to  10  ^-  id.  1266.  The  restriction  of  the 
senate  as  to  money  bills  was  stricken  out,  7  to  4  —  id.  1273.  But  upon  subsequent 
debate  it  was  reinstated,  with  the  modification,  that  the  senate  might  amend,  but  not 
originate  them — id.  1305-16.  On  the  general  subject  of  this  department,  see  the  1 1th 
lecture  of  Kent ;  the  7th-13th  chapters  of  Story's  third  book;  and  the  2d  chapter  of 
Blackstooe's  first  book. 
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from  absence  of  the  privileged  orders,  we  have  not  the  same  mate- 
rials as  exist  in  England  for  constituting  two  bodies  with  really 
distinct  interests,  yet  it  is  obvious  that  if  the  two  bodies  were  alike 
in  every  particular,  the  mere  necessity  of  their  independent  con- 
currence in  every  legislative  act,  would  afford  more  security  than 
if  there  were  but  a  single  body.  To  some  extent,  they  must  nec- 
essarily act  as  a  check  upon  each  other,  and  the  efficiency  of  this 
check  will  be  increased,  in  exact  proportion  as  these  two  bodies  can 
be  diflFerently  constituted,  either  with  respect  to  their  numbers, 
their  mode  of  election,  or  their  term  of  service ;  in  all  which  par- 
ticulars it  will  be  seen  that  the  senate  and  house  of  representatives 
differ  from  one  another.  In  fixing  the  number  of  each  house,  the 
aim  has  been  to  secure  a  medium  between  too  large  and  too  small, 
in  loth  ;  and  at  the  same  time  to  establish  a  difference  between  the 
two,  by  making  the  senate  smaller  than  the  other  house.  Accord- 
ingly, the  number  of  federal  representatives  can  never  exceed  one 
for  every  thirty  thousand  constituents  ;  while  every  State,  however 
small,  must  have  at  least  one ;  whereas  the  federal  senate  can  only 
consist  of  two  senators  from  each  State.  This  equal  representa- 
tion of  the  States  in  the  senate,  is  a  compromise  in  favor  of  the 
small  States,  whose  influence  is  in  a  measure  swallowed  up  in  the 
other  house  ;  and  in  this  respect,  the  constitution  is  declared  to  be 
unalterable.  Thus  simply  and  admirably  was  one  of  the  strongest 
objections  to  our  present  federal  organization  completely  obviated, 
by  departing,  in  the  construction  of  the  senate,  from  the  principle 
of  proportionate  representation.  With  regard  to  the  State  legisla- 
tures, a  similar  difference  is  made  in  the  number  of  the  two  bodies. 
In  Ohio,  for  example,  the  number  of  representatives  is  fixed  at  one 
hundred,  and  of  senators  at  thirty-five. 

Apportionment,  (a)  The  federal  method  of  apportionment  is 
the  result,  partly  of  compromise,  and  partly  of  convenience.  The 
provision  is  in  these  words:  "Representatives  and  direct  taxes 
shall  be  apportioned  among  the  several  States  which  may  be  in- 
cluded within  this  Union,  according  to  their  respective  numbers ; 
which  shall  be  determined  by  adding  t«  the  whole  number  of  free 

(a)  The  second  section  of  the  14th  article  proposed  as  an  amendment  to  the  con- 
stitution, June  16, 1866,  and  ratified  by  the  requisite  number  of  States,  in  the  summer 
of  1868,  provides  for  the  apportionment  of  representatives,  as  follows :  — 

**  Section  2.  Representatives  slialL  be  apportioned  among  the  several  States,  ac- 
cording to  their  respective  numbers,  counting  the  whole  number  of  persons  in  each 
State,  excluding  Indians  not  taxed.  But  when  the  right  to  vote  at  any  election  for 
the  choice  of  electors  for  president  or  vice-president  of  the  United  States,  representa- 
tives in  Congress,  the  executive  and  judicial  officers  of  a  State,  or  the  members  of 
the  legislature  thereof,  is  denied  to  any  of  the  male  inhabitants  of  such  State,  being 
twenty-one  years  of  age,  and  citizens  of  the  United  States,  or  in  any  way  abridged, 
except  for  participation  in  rebellion  or  other  crime,  the  basis  of  representation 
therein  shall  be  reauced  in  tlie  proportion  which  the  number  of  such  male  citizens 
shall  bear  to  the  whole  number  of  male  citizens  twenty-one  years  of  age  in  such 
State." 

It  will  be  noticed,  that,  while  this  section  may,  in  some  cases,  change  the  appor- 
tionment of  representatives,  it  says  nothing  about  a  change  in  the  apportionment  of 
direct  taxes.  Therefore,  cases  may  arise  in  which  they  will  not  be  proportioned  to 
the  representation  of  the  State. 
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persons,  including  those  bonnd  to  service  for  a  term  of  years,  and 
excluding  Indians  not  taxed,  three-fifths  of  all  other  persons." 
The  slaveholding  States  demanded  a  greater  portion  of  represent- 
atives than,  bj  the  rule  of  uniformity,  their  free  population  would 
entitle  them  to ;  and  they  were  willing,  in  return  for  this  advan- 
tage, to  bear  a  like  proportion  of  the  general  expense,  so  far  as 
supplied  from  direct  taxation.  This  compromise  was  assented  to 
by  the  non-slaveholding  States  ;  and  thus  another  threatening  ob- 
stacle to  the  formation  of  the  present  government  was  patriotically 
overcome.  For  the  purpose  of  apportionment,  a  ce7i8U8  or  enu- 
meration is  made  every  ten  years ;  and  after  each  census,  it  de- 
volves upon  Congress  to  determine  the  number  of  representatives 
for  each  State,  according  to  the  directions  of  the  constitution. 
The  process  originally  adopted,  was,  first,  to  fix  a  ratio  of  repre- 
sentation within  the  limit  before  mentioned.  This  ratio  forms  the 
common  divisor  for  the  representable  population  of  each  State,  as 
ascertained  by  the  census,  pursuant  to  the  slave  compromise ;  and 
the  quotient,  rejecting  fractions,  is  the  number  of  representatives 
for  each  State.  By  this  process,  therefore,  if  a  State  happen  to 
have  such  an  amount  of  population  as  to  leave  the  remainder  but 
one  less  than  the  assumed  ratio,  this  entire  remainder  must  be  un- 
represented. But  how  can  this  evil  be  avoided,  consistently  with 
the  words  of  the  constitution  just  quoted,  '*  among  the  several 
States,  according  to  their  res'pective  numbers  "  ?  It  has  been  pro- 
posed to  modify  the  above  process  thus:  First,  agree  upon  the 
whole  number  of  representatives.  By  tliis  divide  the  aggregate 
representable  population  of  the  Union,  to  obtain  the  ratio  of  rep- 
resentation. Then  proceed  as  before,  giving  to  each  State  the 
nearest  whole  number  thence  resulting ;  that  is,  when  the  remain- 
der is  greater  than  one  half  the  ratio,  adding  one  to  the  quotient. 
The  result  would  be  that  some  of  the  States  would  have  one  more 
than  by  the  former  process ;  but  taking  the  aggregate,  there  would 
he  no  unrepresented  fractions.  This  process  was  twice  proposed, 
and  strongly  recommended,  as  more  equitable  than  the  other;  but 
it  was  rejected  as  unconstitutionaL  (a)    As  to  the  State  represent* 

(fi)  By  the  act  of  May  23, 1850,  the  representatives  are  to  be  two  hundred  and 
thirty-tliree  in  number.  They  are  to  be  apportioned  in  the  foUowinj?  manner:  Divide 
the  ajirgregate  population  of  the  United  States  by  tliis  number.  Then  divide  the  popu- 
lation of  each  State  by  the  ratio  so  obtained,  rejecting  any  fraction  it  may  contain. 
The  quotient,  disregarding  fractions,  is  to  be  the  number  of  representatives  to  which 
each  State  is  primarily  entitled.  The  loss  resulting  from  tlie  rejection  of  fractions  is 
to  be  compensated  for  by  assigning  to  so  many  States  having  the  largest  fractions  left 
after  the  division  last  named  one  additional  member  each  for  its  fraction  as  may  be 
necessary  to  make  the  whole  number  of  representatives  two  hundred  and  thirty-three. 
It  will  be  noticed  that  this  corresponds  nearly  to  the  mode  suggested  in  the  text. 

By  the  act  of  March  8, 1862,  the  number  of  representatives  was  increased  to  two 
hundred  and  forty -one,  and  one  additional  member  each  waa  assigned  to  Pennsyl- 
vania, Ohio.  Kentucky,  Illinois,  Iowa,  Minnesota,  Vermont,  and  Rhode  Island.  By 
the  act  of  February  22, 1872,  the  House  of  Representatives  was  to  consist  of  288 
members,  and  if  any  new  States  were  admitted,  the  number  to  which  they  should  be 
entitled  was  to  be  additionaL  By  a  subsequent  act  in  the  same  year,  May  80,  187€, 
nine  additional  representatives  were  given  to  different  States,  making  the  whole  num* 
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atives  and  Renators,  their  apportionment  presents  no  difficulty. 
In  Ohio,  for  example,  the  ratio  of  representation  is  ascertained, 
for  the  house  of  representatives,  by  dividing  the  whole  population 
of  the  State,  by  one  hundred,  and  for  the  Senate,  by  thirty-five  ; 
with  an  equitable  provision  for  fractions. 

§  31.  Elections,  (a)  Under  this  head  I  shall  speak,  first,  of  the 
qualifications  of  electors,  and,  secondly,  of  the  time,  place,  and 
manner  of  elections. 


bcr  292.  The  former  act  also  provides,  that  the  representation  of  any  State  which 
shall  deny  the  right  to  vote  to  any  of  the  male,  inhahitants  of  the  State  who  are 
twenty-one  years  old  and  citizens  of  tlie  United  States,  shall  be  reduced  in  the  propor- 
tion that  the  number  of  male  citizens  so  deprived,  bears  to  the  whole  number  of  male 
citizens  twenty-one  years  old  in  the  State. 

(a)  The  duties  of  canvassers  are  purely  ministerial,  and  their  return  is  only  prima 
facU  evidence  of  election.  Brower  v,  O'Brien,  2  Carter  (Ind.),  423  ;  People  v.  Van 
Cleve,  1  Mann.  (Mich.)  362;  Mayo  ».  Freeland,  10  Missouri,  629;  Bacon  i?.  Commis- 
sioners, 26  Maine,  491 ;  The  State  of  Iowa  ex  re/.  Rice  v.  County  Judge  of  Marshall 
County,  7  Clarke  (Iowa),  186;  The  State  er  rrf.  Byers  r.  Bailey  Co.  Judge,  id.  390; 
Morgan  v.  Quackenbush,  22  Barb.  72;  State  r.  Clerk  of  Passaic,  1  Dutcher,  354; 
Attorney-General  ex  rel.  Bashford  v.  Barstow,  4  Wisconsin,  567.  Omissions  of  the 
Judges  or  clerks  in  making  up  the  tally  sheets,  such  as  a  failure  to  sign,  or  to  fill  up 
the  blanks  in  the  caption,  or  to  state  the  aggregate  number  of  votes  cast,  may  be  sup- 
plied by  parole  on  a  contest.  Howard  v.  Shields,  16  Ohio  St.  184.  Where  an  election 
board  has  once  regularly  dissolved  after  making  out  a  tally  sheet,  it  St  fundus  officio, 
and  cannot  subsequently  reassemble  and  alter  its  return.  State  v.  Donnewirth,  21 
Ohio  St.  216.  An  election  held  on  a  different  day  from  that  fixed  by  the  legislature  is 
unauthorized  and  void.  State  er  rel.  v.  Dombaugh,  20  Ohio  St  167.  Votes  given  to 
a  person  who  is  ineligible  are  not  nullities,  but  must  be  counted.  State  v.  Giles,  1 
Chandler  (Wis.),  112.  Where  the  ballots  were  destroyed  in  one  of  four  districts,  and 
the  returns  from  the  other  three  showed  an  election,  and  it  did  not  appear  that  the 
missing  returns  would  have  changed  the  result,  a  mandamus  was  granted.  Heath's 
ease,  8  Hill,  42.  It  is  no  objection  that  illegal  votes  were  received,  or  legal  votes 
rejected,  unless  the  majority  is  thereby  changed.  Blandfonl  v.  Gibbs,  2  Cushing,  39 : 
Sudbury  v.  Steams,  21  Pick.  148.  Where  tlie  majority  would  be  changed,  the  elec- 
tion is  void,  and  the  ballots  themselves  are  the  highest  evidence.  State  v.  Judge,  13 
Alabama.  805;  People  v.  Tisdale,  1  Doug.  (Mich.)  59.  But  it  must  be  made  to 
appear  affirmatively  and  satisfactorily,  that  all  the  ballots  were  present  in  their  origi- 
nal condition.  State  v.  Donnewirth,  21  Ohio  St.  216  Questions  of  fraud  and  illegal- 
ity can  only  be  tried  in  a  contest,  not  in  a  suit  to  enjoin  the  clerk  from  recording  the 
result  Peck  v.  Weddell,  17  Ohio  St  271.  A  ballot  with  the  whole  surname,  and 
only  the  initial  of  the  Christian  name,  is  good.  People  v.  Seaman,  5  Denio,  409 ;  but 
see  People  v.  Ferguson.  8  Cowen,  102;  State  v.  Moffitt,  5  Ohio,  858.  Where  votes 
contain  a  name  idem  Bonans  with  that  of  a  candidate,  but  differently  spelled,  they  are 
to  be  counted  as  thrown  for  him.  People  ».  May  worm,  5  Mich.  146.  A  ballot  con- 
taining the  names  of  two  persons  for  an  office  to  which  only  one  can  be  elected,  is  bad 
so  far  as  that  office  is  concerned.  Carpenter  v.  Ely,  4  Wis.  420.  The  intention  of 
voters  as  to  who  the  person  voted  for  is,  is  to  govern;  but  this  intention  cannot  be 
ascertained  by  extrinsic  evidence.  People  v.  Matteson,  17  III.  167  ;  People  v.  Higgins, 
8  Mich.  233.  Wliere  a  person  was  not  legally  elected,  by  reason  of  improperly  reject- 
ing votes,  he  may  be  ousted  by  quo  warranto.  People  v.  Van  Slyck,  4  Cowen.  297 ; 
Commonwealth  v.  Commissioners,  5  Rawle,  75.  The  People  o.  May  worm,  5  Mich. 
146.  See  the  important  case  of  Attorney-General  ex  rel.  Bashford  v.  Barstow,  4  Wis. 
667,  where  judgment  of  ouster  from  the  office  of  governor  of  Wisconsin  was  given 
against  the  defendant.  Where  in  one  of  several  districts  no  election  was  held« 
through  the  fault  of  a  deputy,  and  the  sheriff  returned  an  election  without  stating 
this  fact,  the  court  refused  to  induct  into  office  the  person  having  the  certificate. 
Marshall  r.  Kerns,  2  Swan  (Tenn.),  68.  And  see  on  the  subject  of  elections,  Gorham 
V.  Campbell,  2  Hepb.  (Cal.)  185;  State  r.  Cadle,  2  Iowa,  400;  State  v.  King,  17  Mia- 
touri,  511 ;  Bearce  v.  Fossett,  84  Maine,  575 ,  People  v.  Martin,  1  Sciden,  22;  People 
V.  Jones,  17  Wendell,  81 ;  People  v.  Cook,  14  Barbour,  259 ;  and  on  the  subject  of 
annexation  of  cities  and  towns,  Warren  v.  Mayor  and  Aldermen  of  Charlestown,  2 
Gray,  84. 
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Qualifications  of  Electors,  (a)  In  regard  to  federal  represent- 
atives ;  this  matter  was  left  by  the  constitution,  to  the  determina- 
tion of  each  State,  on  the  principle  that  no  more  power  was  to  be 
conferred  on  the  federal  government  than  was  necessary  to  effect 
its  objects.  It  is,  moreover,  a  matter  of  convenience,  because  the 
States  are  not  uniform  in  this  respect ;  some  adopting  restricted, 
and  others  universal  suffrage.  There  is,  however,  this  limitation, 
that  the  qualifications  must  be  the  same  as  for  electors  of  State 
representatives,  in  order  that  the  States  may  not  be  tempted  to 
pervert  this  power.  In  Ohio,  the  qualifications  of  electors  are  the 
same  for  all  purposes  of  voting.  1.  The  voter  must  be  a  white  (J) 
male  adult,  and  not  an  idiot  or  insane  person.  2.  He  must  be  a 
citizen  of  the  United  States.  8.  He  must  have  resided  within  the 
State  for  one  year  preceding.  But  no  person  in  the  military,  naval, 
or  marine  service  of  the  United  States  is  to  be  considered  a  resident 
by  being  stationed  within  the  State.  4.  He  must  not  have  been 
convicted  of  a  penitentiary  offence,  unless  afterwards  pardoned.  In 
some  of  the  States  property  qualifications  are  required.  We  seem 
to  have  chosen  the  wise  medium.  On  strict  democratic  principles, 
I  see  not  how  this  most  precious  of  all  our  rights  can  be  rendered 
much  less  than  universal.  Who  would  ever  consent  to  a  govern- 
ment, which  he  could  have  no  voice  in  framing  or  directing  ? 

2^me,  Place,  and  Manner  of  Elections,  (c)  With  regard  to  fed- 
eral senators  and  representatives,  these  are  likewise  left,  in  the 
first  instance,  to  the  determination  of  each  State  for  the  same  rea« 
sons  as  above  stated.  But  in  order  to  prevent  the  States  from  de- 
feating the  federal  government,  if  they  should  be  so  inclined,  by 
neglecting  to  make  the  necessary  provisions,  a  supervisory  power 

(a)  In  tiie  federal  convention  a  freehold  qnalification  for  electors  was  debated,  but 
it  was  afterwards  unanimously  agreed  to  leave  the  whole  matter  to  the  States.  Mad. 
Pap.  1249-66. 

(6)  The  construction  given  to  the  word  " white*' is,  that  it  only  excludes  negroes 
and  mulattoes.  Jeffries  tf.  Anlceny,  11  Ohio,  372  ;  Thacker  v.  Hawk,  11  Ohio,  376. 
Persons  having  "  a  distinct  and  visible  admixture  of  African  blood,"  are  excluded  by 
the  act  of  April  2, 1859.  This  act  was  repealed  March  18,  1866,  being  clearly  in  con- 
flict with  the  Constitution  as  construed  by  the  Supreme  Court.  In  April  16, 1868,  it 
was  attempted  to  gain  the  same  end  by  requiring  such  strict  proofs  of  descent  ftom. 
such  persons  that  it  was  practically  impossible  to  comply,  and  relieving  the  jadges  of 
election  from  any  penalty  whatever  for  refusing  such  votes.  This  law  was  unani- 
mously held  unconstitutional  by  the  Supreme  Court  in  Monroe  r.  Collins,  17  Ohio  St. 
665,  on  the  ground  that  laws  to  regulate  suffi-age  must  be  reasonable,  uniform,  and 
impartial.  This  law  they  held  to  violate  all  these  requirements.  Tlie  adoption  of 
the  fifteenth  amendment  to  the  Constitution  of  the  United  States  was  announced  by 
the  Secretary  of  State,  March  30th,  1870.    It  is  as  follows :  — 

Arttclb  16. 

Sec.  1.  The  right  of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States,  or  by  any  State,  on  account  of  race,  color,  or  previous 
condition  of  servitude. 

Sec  2.  The  Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation. 

(c)  See  Mad.  Pap.  1282, 1297.  By  the  act  of  February  22, 1872,  the  elections  in 
1876  and  thereafter  are  all  to  be  held  on  the  Tuesday  after  the  first  Monday  in  Novem- 
ber. Representatives  are  to  be  elected  in  districts  of  compact  territory,  as  nearly 
equal  in  population  as  possible  ,*  and  by  act  of  May  8, 1872,  all  future  elections  of 
representatives  are  to  be  by  ballot. 
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over  these  matters  is  reserved  to  Congress,  except  as  to  the  place 
of  electing  senators;  which,  being  the  place  of  meeting  of  the 
State  legislature,  ought  not  to  be  under  the  control  of  Congress. 
As  yet,  however,  there  has  been  no  occasion  to  interfere  with  the 
State  regulations,  except  that  the  last  law  requires  the  States  to 
elect  by  districts,  instead  of  general  ticket.  In  Ohio,  these  regu- 
lations are  the  same  as  for  the  State  officers  generally,  and  I  shall 
here  briefly  describe  them. 

1.  As  to  the  time.  Federal  representatives  and  State  senators 
and  representatives  are  elected  on  the  second  Tuesday  of  October. 
This  is  the  general  election  day  for  all  but  township  officers,  who 
are  elected  on  the  first  Monday  of  April.  Federal  senators  are 
elected  on  such  day  as  the  assembly  may  agree  upon  for  each 
case. 

2.  As  to  the  place.  Every  township  is  an  election  district ;  and 
elections  are  held  at  such  places  therein,  as  the  trustees  may 
direct. 

8.  As  to  the  manner.  This  may  be  considered  under  several 
heads.  1.  All  elections  are  by  ballot^  written  or  printed,  and  not 
by  oral  declaration.  The  ballot  must  not  contain  more  names  than 
the  office  requires,  but  may  contain  fewer,  if  the  voter  so  wishes. 
2.  In  all  elections  by  tlie  people,  a  plurality ^  and  not  a  majority, 
determines  the  choice.  But  in  all  elections  by  the  assembly,  a 
majority  is  necessary  to  a  choice.  8.  Tlie  polls  are  only  open  for 
one  day.  They  are  under  the  management  of  three  judges,  who 
are  the  township  trustees ;  and  two  clerks,  of  whom  one  is  the 
township  clerk,  and  the  other  is  appointed  by  the  judges.  Each 
clerk  keeps  a  poll-book^  in  order  that  there  may  be  duplicates,  in 
which  the  name  of  every  voter  is  entered  as  he  puts  in  his  vote. 
The  votes  are  not  inspected  until  the  final  counting  after  the  polls 
are  closed.  The  name  of  each  candidate,  and  the  number  of  votes, 
are  then  entered  in  the  poll-books ;  one  of  which  being  signed  by 
the  judges  and  clerks,  is  deposited  with  the  township  clerk,  and  the 
other  delivered  under  seal  by  one  of  the  judges,  to  the  clerk  of  the 
court  of  common  pleas  of  the  county.  With  the  assistance  of  two 
justices  of  the  peace  he  makes  out  an  abstract  of  the  returns  of 
the  county,  and  forwards  it  to  the  secretary  of  state.  Certificates 
of  election  thereupon  issue  to  the  successful' candidate.  Where 
elections  are  contested  each  house  is  made  the  exclusive  judge,  for 
its  own  members,  and  provides  the  mode  of  decision.  4.  Federal 
senators  are  elected  by  joint  ballot  of  both  houses  of  the  assembly ; 
and  not  by  the  separate  ballot  of  each,  (a)  It  has  been  doubted 
whether  this  is  constitutional;  since,  as  a  legislature,  the  two  houses 
must  act  separately ;  and  in  some  of  the  States  they  act  separately 
in  elections.  5.  Federal  representatives,  and  State  senators  and 
representatives,  are  elected  by  districts^  and  not  by  general  ticket ; 

(a)  In  some  of  the  States,  ai  in  Masaachnaetts,  thej  are  chofen  hj  a  concurrent 
▼ote. 
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and  for  ibis  purpose,  after  each  apportionment,  the  State  is  divided 
into  congressional  districts,  and  assembly  districts,  as  nearly  ac- 
cording to  the  number  of  white  male  adults  as  can  be  done  with- 
out dividing  counties.  The  chief  advantage  of  this  system  over 
that  by  general  ticket  is,  that  each  citizen  stands  a  chance  to  know 
tlie  candidate  he  votes  for ;  and  is  not  required  to  vote  for  those  he 
cannot  know.  6.  To  guard  against  abuse  or  fraud,  each  voter 
may  be  put  upon  oath  as  to  his  qualifications ;  and  bribery  and 
imposition  are  made  penal  offences. 

§  32.  Qualifications  of  Members,  (a)  With  respect  to  federal 
senators  and  representatives,  these  are  prescribed  in  the  federal  con- 
stitution ;  and  it  is  presumed  that  the  States  are  precluded  from 
adding  any  other.  A  federal  representative  must  be  twenty-five 
years  of  age  ;  an  inhabitant  of  the  State  which  he  represents  ;  and 
for  seven  years  a  citizen  of  the  United  States.  A  federal  senator 
must  be  thirty  years  of  age  ;  an  inhabitant  of  the  State  which  he 
represents,  and  for  nine  years  a  citizen  of  the  United  States.  No 
person  holding  any  ofiice  under  the  United  States  can  be  a  repre- 
sentative or  senator  during  his  continuance  in  office.  It  ha^  been 
decided  that  a  person  does  not  lose  bis  residence  by  being  absent  on 
public  business.  It  is  also  to  be  remarked  that  the  federal  consti- 
tution does  not  require  a  representative  to  reside  in  the  district 
which  he  represents ;  this  being  left  to  the  determination  of  eacli 
State. 

The  qualifications  of  State  senators  and  representatives  in  Ohio 
are,  that  they  must  have  resided  in  their  respective  counties  or 
districts  one  year  next  preceding  their  election,  unless  absent  on 
public  business.  And  no  person  can  be  a  State  senator  or  repre- 
sentative, who  holds  any  office  under  the  United  States,  or  any 
*^  lucrative  office "  under  the  State ;  but  this  provision  does  not 
extend  to  township  offices,  justices  of  the  peace,  notaries  public, 
or  officers  in  the  militia.  Another  provision  very  properly  ex- 
cludes public  defaulters,  so  long  as  they  continue  in  default. 

(a)  The  qnalification  of  age  was  carried  by  a  vote  of  7  to  8.  Mad.  Pap.  936, 737. 
It  waa  proposed  in  the  conyention  that  there  should  be  a  qualification  of  landed  prop- 
erty. Landed  was  stricken  out,  10  to  1,  and  a  property  qualification  carried,  8  to  8  >- 
id.  1215,  1216.  The  proposition  to  make  public  debtors  and  those  having  unsettled 
accounts  with  government  ineligible,  was  negatived,  9  to  2— id.  1217.  Seven  years* 
citizenship  for  representatives,  waa  carried  by  a  vote  of  11  to  1  — >id.  1257.  A  certain 
period  of  residence  in  the  State,  varying  from  one  to  seven  years,  was  negatived  — 
id.  1257-60.  For  senators,  a  citizenship  of  fourteen  years  was  strongly  urged,  but 
nine  years  was  adopted  by  a  vote  of  6  to  4 — id.  1273-9.  On  a  subsequent  day,  the 
question  of  a  property  qualification  was  debated  and  lost,  3  to  7  -—  id.  1282-7.  Tlie 
period  of  citizenship  was  again  warmly  debated,  but  left  as  before—  id.  1299-1305. 
Bpr  the  third  section  of  tlie  14th  Article  of  Amendments  to  the  Constitution  of  the 
TJnited  States,  no  one  can  sit  in  Congress,  act  as  presidential  elector,  or  hold  any  other 
ofiice,  civil  or  military,  under  the  United  States,  or  any  of  the  States,  who,  having 
previously  iaken  an  oath  as  a  member  of  Congress,  or  as  an  officer  of  the  United 
States,  or  as  a  member  of  any  State  Legislature,  or  as  an  executive  or  Judicial  officer 
of  any  State,  to  support  the  Constitution  of  the  United  States,  shall  have  engaged  in 
insurrection  or  rebellion  against  the  same,  or  given  aid  and  comfort  to  the  enemies 
thereof  But  Congress  may,  by  a  vote  of  two-thirds  of  each  house,  remove  such 
dasabiU^. 


84  LEGISLATIVE  DEPABTMEKT. 

We  have  also  a  statutory  provision  excluding  from  "  offices  of 
lionor,  trust,  or  profit,"  persons  convicted  of  penitentiary  offences 
and  not  pardoned ;  but  it  is  doubtful  if  this  excludes  members 
of  ihe  legislature,  because  they  are  not  generally  spoken  of  as 
"  officers."  Of  the  qualifications  now  described,  as  well  as  of 
the  elections  and  returns,  each  house  is  made  the  exclusive  judge, 
because  the  power  could  be  nowhere  else  so  conveniently  de- 
posited. 

§  33.  Term  of  Service.  The  term  of  service  was  a  matter  of 
great  delicacy.  A  long  term  would  not  sufficiently  secure  re- 
sponsibility. A  short  term  would  incur  the  danger  of  that  fluctu- 
ation and  instability  to  whicli  popular  governments  have  always 
been  liable.  At  the  same  time  it  was  desirable  to  make  a  differ- 
ence between  the  two  bodies,  in  order  to  secure  as  great  a  variety 
of  influences  as  possible.  To  accommodate  all  these  views,  fed- 
eral representatives  are  elected  for  two  years,  (a)  and  federal  sen- 
ators for  six.  (6)  But  to  remove  all  cause  for  apprehension  on 
account  of  the  long  term  allotted  to  senators,  an  arrangement 
was  made  by  which  one  third  should  be  elected  every  two  years. 
For  this  purpose,  the  first  senate  was  divided  by  lot  into  three 
classes,  taking  care  that  both  senators  from  one  State  should  not 
be  in  the  same  class.  The  first  class  went  out  at  the  end  of  two 
years,  the  second  at  the  end  of  four  years ;  and  as  each  class 
went  out  their  places  were  supplied  by  a  new  election.  The 
result  is,  that  every  second  year,  one-third  of  the  senate,  and  all 
the  house  of  representatives,  are  newly  elected.  Views  somewhat 
similar  have  prevailed  in  the  State  constitutions.  But  in  Ohio 
both  senators  and  representatives  are  elected  biennially,  and  hold 
office  for  two  years,  commencing  on  the  first  day  of  January. 
The  term  of  service  in  all  these  cases  is  an  integral  term ;  so  that 
when  a  vacancy  occurs,  by  death,  resignation,  or  otherwise,  the 
person  elected  to  fill  it  only  serves  out  the  unexpired  term ;  and 
vacancies  are  supplied  as  follows:  For  a  federal  representative, 
or  a  State  senator  or  representative,  the  governor  by  proclama- 
tion, orders  a  special  election  in  the  vacant  district,  which  is  con- 
ducted in  the  manner  before  described.  For  a  federal  senator,  (c) 
if  the  vacancy  occur  during  the  recess  of  the  assembly,  the  gov- 
ernor makes  a  temporary  appointment,  to  expire  at  its  next  ses- 
sion.    Otherwise,  the  assembly  fills  the  vacancy  at  once. 

§  34.  Duties^  Powers^  and  Privileges  of  Members.  There  are 
several  provisions  connected  with  the  duties^  powers^  and  privileges 
of  members. 

(a)  The  convention  first  fixed  upon  three  years.  Some  were  strenuous  for  one 
year.  The  term  of  two  years  was  finally  acquiesced  in  unanimously.  Mad.  Pap.  848, 
931. 

(6)  The  conrention  first  fixed  upon  seven  years.  Afterwards,  opinions  ranged 
between  four  and  nine  years ;  and,  after  a  very  animated  debate,  the  term  of  six 
years  was  carried  by  a  vote  of  7  to  4,    Mad.  Pap.  853,  960-9. 

(c)  See  the  debate  on  this  subject.    Mad.  Pap.  1268-70. 
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1.  The  Time  of  Meeting,  (a)  Congress  is  required  to  meet  at 
least  ouce  a  year ;  and  this  must  be  on  the  first  Monday  in 
December;  unless  a  different  day  shall  be  appointed  by  law, 
which  has  not  been  done.  On  extraordinary  occasions,  also,  the 
executive,  may  by  proclamation,  call  an  extra  session.  The  regular 
sessions  of  our  general  assembly  commence  on  the  first  Monday  of 
January,  biennially. 

2.  Privilege  from  Arrest,  While  going,  attending,  and  re- 
turning, the  members  are  '^  privileged  from  arrest,"  for  any  cause 
except  "  treason,  felony,  and  breach  of  the  peace,"  which  terms 
are  construed  to  include  all  criminal  offences ;  so  that  the  exemp- 
tion from  arrest  extends  only  to  civil  matters ;  and  to  this  extent 
its  propriety  is  too  obvious  to  need  comment. 

3.  Freedom  of  Debate.  (V)  The  words  are,  that  "  for  any  speech 
or  debate,  they  shall  not  be  questioned  in  any  other  place."  The 
design  is  to  secure  independence  m  debate  ordy ;  and  therefore 
the  privilege  extends  only  to  what  is  spoken  in  debate.  If  a 
libellous  speech  be  published,  the  member  is  answerable  as  in  other 
cases. 

4.  Security  against  Corruption,  (c)  To  this  end,  it  is  declared 
that  no  member  ^'  shall,  during  the  time  for  which  he  was  elected, 
be  appointed  to  any  civil  office  which  shall  have  been  created,  or 
the  emoluments  whereof  shall  have  been  increased,  during  such 
time."  But  as  the  disability  continues  only  during  the  time  for 
which  he  was  elected,  this  provision  is  not  calculated  to  produce 
much  effect.  In  Ohio  this  disability  is  extended  to  one  year  after 
the  term. 

5.  Quorum,  (cf)  By  a  quorum  is  meant  the  number  necessary 
to  do  business.  In  the  houses  of  Congress,  only  a  majority  is 
required  to  constitute  a  quorum  ;  and  in  our  assembly  the  same. 
In  either,  however,  a  less  number  may  adjourn  irom  day  to  day, 
and  may  compel  the  attendance  of  absent  members.  Such  a 
provision  is  indispensable  in  order  to  secure  the  continuance  of  a 
session,  which  can  only  be  effected  by  adjournments. 

^.  Yeas  and  Nays,  (^e')  By  yeas  and  nays,  are  meant  the  votes 
which  are  to  be  recorded  on  the  journals  of  each  house.  In  Con- 
gress, they  are  required  to  be  tafen  only  at  the  request  of  one-fifth ; 
but  in  our  assembly,  they  may  be  demanded  by  any  two  members. 
When  the  yeas  and  nays  are  not  called  for,  members  may  shun 
responsibility,  either  by  not  voting  at  all,  or  by  having  their  voices 
drowned  in  the  mass ;  and  even  if  their  vote  be  known  at  the 

(a)  See  Mad.  Pap.  1246-S. 

(6)  Rex  V.  Creerey,  1  Maule  &  S.  273. 

(c)  For  the  debate  on  this  subject,  see  Mad.  Pap.  987-45, 1317-26.  An  absolute 
ineligibility  to  any  office,  during  the  period  of  membership,  was  strongly  urged.  Id. 
1481-^ 

(d)  See  the  debate,  in  which  a  less  number  than  a  majority  was  strongly  urged. 
Mad.  Pap.  1287-90. 

(e)  See  the  debate.  Mad.  Pap.  1291-4.  Some  thought  the  yeas  and  nays  ought 
DeTer  to  be  entered,  because  the  reasons  of  the  vote  would  not  appear  upon  the 
JonmaL 
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time,  it  is  not  recorded  for  future  reference.  But  when  the  yeas 
and  nays  are  called  and  entered  upon  the  journal,  every  member 
must  Tote,  unless  excused ;  aud  that  vote  may  be  scrutinized  at 
any  future  period ;  so  that  there  is  no  way  of  escaping  responsi- 
bility. This  shows  the  importance  of  allowing  a  small  number  to 
call  the  yeas  and  nays.  Our  State  constitution  requires  them  to  I)e 
called  on  the  passage  of  every  bill,  and  there  must  be  a  majority  of 
all  members  elected  to  each  house. 

7.  Protect  (a)  Our  State  constitution  contains  a  further  provi- 
sion allowing  any  member  to  make  his  protest  against  any  act  or 
resolution,  and  have  it  entered  upon  the  journal.  But  tins  does 
not  seem  calculated  to  answer  any  very  salutary  purpose;  and  the 
want  of  a  similar  one  in  the  federal  constitution,  is  scarcely  a 
matter  of  regret. 

8.  Compensation.  (6)  The  federal  constitution  leaves  this  mat- 
ter to  Congress ;  at  present,  it  is  eight  dollars  per  day  for  the 
members  of  each  house,  and  tlie  same  for  every  twenty  miles  of 
travel,  going  and  returning.  The  experiment  was  made  of  a  fixed 
compensation,  by  way  of  salary  ;  but  it  proved  unpopular,  because 
it  did  not  depend  upon  the  amount  of  service  rendered,  (c)  In 
the  States,  the  compensation  is  also  per  diem^  but  generally  much 
less  than  for  members  of  Congress.  The  difference,  indeed,  is 
greater  than  there  would  seem  to  be  reason  for.  In  both  cases,  the 
compensation  is  paid  out  of  the  respective  treasuries,  and  not  by 
the  particular  districts. 

§  36.  Separate  Powers  and  Duties  of  each  House.  Tliere  are 
certain  separate  powers  and  duties  of  each  house,  without  the 
concurrence  of  the  other,  which  next  require  notice. 

1.  The  Election  of  Officers.  With  the  exception  of  the  federal 
senate,  of  which  the  vice-president  of  the  United  States  is  ex 
officio  president,  and  of  the  State  Senate,  of  which  the  lieutenant- 
governor  is  ex  officio  president,  each  house  elects  its  own  oflScers  ; 
namely,  a  presiding  ofBcer,  usually  denominated  speaker  ;  a  record- 
fa)  This  question  was  discussed  in  the  federal  convention,  and  negatived  by  a  vote 
of  3  to  8.    Mad.  Pap.  1292. 

{h)  It  was  proposed  in  the  convention  that  the  compensation  should  be  regulated 
by  the  price  of  wheat  Some  were  in  favor  of  no  compensation ;  some,  that  it  should 
be  regulated  and  paid  by  the  States ;  some,  that  it  should  be  fixed  by  the  constitution. 
Mad.  Pap.  849,  864,  931,  969.  It  was  finally  agreed,  0  to  2,  tliat  the  compensation 
should  be  ascertained  by  law,  and  paid  out  of  the  national  treasury.    Id.  1320-30. 

(c)  By  the  act  of  July  8, 1866,  each  senator,  representative,  and  delegate  in  Con- 
gress is  to  receive  five  thousand  dollars  per  annum,  and  mileage  for  each  regular  ses- 
sion at  the  rate  of  twenty  cents  per  mile,  to  be  estimated  by  the  nearest  route  usually 
travelled.  The  Speaker  of  the  House  is  to  receive  eight  thousand  dollars.  A  deduc- 
tion is  to  be  made  for  each  day's  absence,  unless  the  reason  be  the  sickness  of  himself 
or  some  member  of  his  fiimily.  By  the  act  of  March  8, 1873,  which  has  recently 
caused  so  much  discussion,  the  salary  of  senators  and  representatives  is  made  $7500 
in  full  of  all  pay  and  allowances  except  actual  individual  travelling  expenses  from 
their  homes  to  the  seat  of  Government  by  the  most  direct  route  of  usual  travel,  once 
in  each  session.  The  feature  which  caused  so  much  scandal  was  the  dating  of  the 
period  for  which  the  pay  was  so  increased  back  two  years,  to  the  commencement  of 
the  session  then  expiring.  The  speaker's  pay  is  910,000,  but  was  not  dated  back. 
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ing  officer,  or  derk ;  an  executive  officer,  called  sergeant-at-anns, 
and  a  door-keeper. 

2.  The  JRules  of  Proceeding.  These  are  made  by  each  house, 
and  are  nearly  the  same  for  all  deliberate  bodies  ;  but  they  are  too 
numerous  to  be  described.  You  will  find  them,  with  comments, 
in  Jefferson's  Manual,  or  Cushing's  Manual,  (a) 

3.  2%e  Jourfkd.  (b)  Each  house  is  required  to  keep  a  journal  of 
its  proceedings,  ana  publish  it  from  time  to  time,  in  order  that  the 
constituents  may  know  what  their  representatiTes  have  done,  and 
to  this  end,  in  Oliio,  all  proceedings  are  required  to  be  public,  un- 
less two-thirds  shall  otherwise  determine. 

4.  The  Elections^  Jtetums,  and  Qualifications  of  Members.  We 
have  already  seen  that  each  house  is  made  the  exclusive  judge  of 
these  matters ;  there  being  no  good  reason  for  requiring  the  con- 
currence of  the  other. 

5.  Punishment  of  Members.  Each  house  may  punish  its  mem- 
bers for  <^  disorderly  behavior : ''  otherwise  its  business  might  be 
utterly  prevented ;  and  there  is  no  restriction  as  to  cause  or  man- 
ner of  punishment 

6.  Punishment  of  Persons  not  Members,  (e)  Our  State  consti- 
tution expressly  authorizes  each  house  ^^  to  provide  for  its  safety, 
and  the  undisturbed  transaction  of  its  business."  The  federal 
constitution  is  silent  on  this  subject ;  but  each  house  of  Congress 
has  been  ac^udged  to  possess  this  power  as  necessarily  inherent ; 
and  it  has  been  exercised  repeatedly.  As  to  what  amounts  to  a 
contempt,  each  house  judges  for  itself. 

7.  Expulsion  of  Members,  (d)  With  tlie  concurrence  of  two- 
thirds^  each  house  may  expel  a  member.  Our  State  constitution 
provides  that  a  member  shall  not  be  twice  expelled  ^'for  the  same 
cause.**  In  other  words,  if  his  constituents  are  satisfied  to  send 
him  back,  the  house  must  be  content  to  receive  him.  Perhaps  this 
is  right ;  but  the  houses  of  Congress  are  not  thus  restricted.  The 
propriety  of  this  power  of  expulsion  will  be  felt  the  more  strongly, 
if  we  reflect  that  the  power  of  impeachment  does  not  reach  to 
members  of  the  legislature.  Expulsion  is,  therefore,  the  only 
means  of  removing  an  unworthy  member. 

(a)  See  the  elaborate  treatUe  on  the  Law  and  Practice  of  Legislative  Asseoiblies 
in  the  United  States,  by  Luther  S.  Gushing.    Little,  Brown,  &  Co.,  1856. 

{b)  See  the  original  debate.  Mad.  Pap.  1208-4 ;  also  the  debate  on  expunging  the 
resolution  censuring  President  Jackson. 

(c)  See  Anderson  v.  Dunn,  6  Wheat  204;  Howard  v.  Gossett.  10  Ad.  &  El.  v.  8. 
869;  Fenton  v,  Hampton,  11  Moore,  Privy  Council,  H.  847;  Keilly  r.  Carson,  4  id. 
03 ;  Stockdale  v.  Hansard,  9  Ad.  &  £1.,  1 ;  11  id.  278 ;  8  Perry  &  Dav.  840.  See  case 
of  Robert  Bandall,  1  Benton,  Abrid.  621 ;  case  of  Charles  Whitney,  1  id.  622 ;  case 
of  William  Duane,  2  id.  407-26 ;  case  of  John  Anderson,  6  id.  90,  98.  Act  of  Jan, 
24, 1857,  to  enforce  the  attendance  of  witnesses  on  tl)e  summons  of  eitlier  liouse  o^ 
Congress.  See  proceedings  and  documents  of  the  United  States  senate  in  case  of 
Tbaddena  Hyatt,  first  session  of  the  86th  Congress,  on  a  charge  against  him  for  con- 
tempt, in  refusing  to  appear  as  a  witness  before  the  Harper's  Ferry  Committee.  In  re 
Ytdrey  n.  Massing,  7  Wisconsin,  630. 

(d)  There  was  no  doubt  in  the  convention  as  to  the  necessity  of  this  power.  The 
only  question  was,  wliether  it  should  be  exercised  by  a  bare  majority,  or  a  greater 
number.    Mad.  Pap.  129L 
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8.  AdJoummetUs.  (a)  Each  house  can  of  course  adjourn  from 
day  to  day,  without  consulting  the  other.  But  as  the  general 
business  of  legislation  requires  the  concurrence  of  both,  to  prevent 
one  house  from  defeating  or  interrupting  this  general  business,  it 
is  provided  that  neither  house  of  Congress,  without  consent  of  the 
other,  can  "  adjourn  for  more  than  three  days,  nor  to  any  other 
place  than  that  in  which  the  two  houses  shall  be  sitting,"  It  is  the 
same  with  our  assembly,  except  that  the  time  is  two  days.  Both 
constitutions  further  provide,  that  "  in  case  of  disagreement  be- 
tween the  two  houses  with  respect  to  the  time  of  adjournment,'' 
the  executive  may  adjourn  them  "  to  such  time  as  he  shall  think 
proper."  This  must  refer  to  the  time  of  final  adjournment  at  the 
end  of  the  session.  And  our  constitution  adds,  what  is  implied 
in  the  other,  that  the  executive  shall  not  adjourn  them  to  a  period 
beyond  the  annual  time  of  meeting. 

§  86.  Forms  of  Bitsiness.  (6)  I  come  now  to  the  enactment  of 
lawsy  commonly  called  acts  or  statutes^  which  forms  the  chief  busi- 
ness of  legislative  bodies.  The  course  of  proceeding  is  nearly  the 
same  in  all  legislatures,  and  I  shall  give  a  brief  outline  of  it. 
Every  act  in  its  incipient  stage  is  denominated  a  bill.  In  general, 
all  bills  may  originate  indifferently  in  either  house.  But  by  the 
federal  constitution,  as  we  have  seen,  revenue  hilh  must  originate 
in  the  house  of  representatives,  as  the  branch  more  immediately 
representing  the  people.  This  exception  was  borrowed  from 
England,  where  the  house  of  lords,  representing  the  landed 
aristocracy,  are  allowed  neither  to  originate  nor  amend  revenue 
bills,  but  simply  to  pass  or  reject  them,  (c)  The  object  is  to  secure 
the  people  at  large  against  oppressive  taxation,  through  the  in- 
fluence of  the  peers.  It  is  evident  that  we  have  not  the  same 
reason  for  placing  this  check  upon  our  republican  senate ;  and 
accordingly  our  senate  may  amend  but  not  originate  revenue 
bills,  (d)  In  Ohio,  there  is  not  even  this  restriction ;  nor  has  expe- 
rience shown  the  want  of  it.  Bills  may  be  introduced  by  individual 
members,  on  leave  of  the  house,  or  by  the  report  of  a  committee. 
They  are  required  to  be  read  three  times  in  each  house ;  and  this 
must  be  on  three  different  days,  unless,  in  a  case  of  emergency, 
three-fourths  of  the  house  agree  to  dispense  with  the  rule,  (i)  The 
first  reading  is  for  information  only ;  and  if  there  be  any  opposition, 
the  question  is  upon  the  rejection  of  the  bill.    If  not  opposed  or 

(a)  See  the  debate  on  this  subject,  Mad.  Pap.  1294-6. 

[h)  See  1  Black.  Com.  181;  1  Kent,  Com.  238;  1  Story,  Const  §  896;  Jefferson's 
Manual. 

(c)  The  power  of  the  Lords  to  reject  a  money  bill  was  seriously  questioned  in 
the  Commons  in  1860 ;  but  the  Lords  insisted  on  their  privilege,  and  rejected  a 
bill  abolishing  a  certain  tax.    6  Jurist,  m.  s.  pt.  2,  286. 

(d)  This  matter  of  revenue  bills  was  very  much  debated  in  the  convention,  the  large 
States  insisting  upon  it  as  a  part  of  the  compromise  between  them  and  the  small  States. 
Mad.  Pap.  856, 1016-24,  1045, 1260, 1805-16.  The  clause  was  finally  adopted  by  a 
vote  of  9  to  2.    Id.  16;n. 

(e)  But  this  provision  does  not  require  every  amendment  to  a  bill  to  be  read  three 
times.    Miller  v,  Gibson,  8  Ohio  State,  476. 
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rejected,  it  passes  of  coarse  to  a  second  reading  ;  and  the  qnestion 
is  then  upon  its  eommitment  or  engros%ment.  If  committed,  it  is 
either  to  a  standing  or  select  committee  consisting  of  a  few,  or  to 
a  general  committee  of  the  whole  house.  Bills  of  great  importance 
are  usually  discussed  in  committee  of  the  whole,  because  greater 
freedom  of  debate  is  there  allowed  than  when  the  same  persons 
are  sitting  as  a  house.  After  discussion  in  committee,  the  bill  is 
reported  back  to  the  house,  with  or  without  amendment.  If  with 
amendments,  these  are  acted  upon  in  the  house,  and  others  may 
there  be  offered.  When  the  bill  has  in  this  way  become  suffi- 
ciently matured,  the  question  is  upon  its  engrossment  for  a  third 
reading  ;  by  which  is  meant  the  copying  of  it  in  a  fair  large  hand. 
After  engrossment,  amendments  are  rarely  offered.  A  clause  is, 
however,  sometimes  added  by  way  of  ryder.  This  is  the  stage 
where  opposition  is  usually  made!  After  the  third  reading,  the 
question  is  upon  its  final  passage.  If  it  pass,  it  is  signed  by  the 
presiding  officer,  and  transmitted  to  the  other  house,  where  it  goes 
through  a  similar  routine.  If  amendments  be  there  made,  it  is  sent 
back  for  concurrence  ;  and  in  case  of  disagreement,  committees  of 
conference  are  appointed.  When  it  has  thus  passed  both  houses, 
it  is  delivered  to  a  joint  committee  for  enrolment^  who  see  that  it  is 
correctly  copied.  It  is  then  signed  by  the  presiding  officers  of  the 
two  houses.  And  in  Ohio,  the  process  ends  here  ;  for  our  governor 
has  not,  as  in  several  of  the  States,  a  veto  power.  It  only  remains, 
therefore,  to  deposit  the  enrolled  law,  thus  authenticated,  among 
the  State  archives  in  the  custody  of  the  secretary.  Out  of  abun- 
dant caution,  however,  our  constitution  provides  that  no  bill  shall 
contain  more  than  one  subject,  which  shall  be  clearly  expressed  in 
its  title ;  and  that  no  law  shall  be  revived  or  amended,  unless  the 
new  act  contains  the  entire  act  revived,  or  the  section  amended  ; 
and  the  original  section  is  thereby  repealed,  (a)  The  signing  is 
also  required  to  be  done  publicly,  while  the  house  is  in  session. 
And  it  is  further  provided  that  all  laws  of  a  general  nature  shall 
have  a  uniform  operation  throughout  the  State,  in  order  to  prevent 
the  great  and  growing  evil  of  special  legislation. 

Veto  Power.  (6)     But  the  acts  of  Congress  must  pass  another 

(a)  Miller  v.  Gibson,  3  Ohio  State,  475;  Pirn  v,  Nicholson,  6  id.  176.  It  is  held 
in  the  last  named  case  that  this  provision  is  directory  only,  and  the  supervision  ot 
its  observance  must  be  left  to  the  general  assembly.  Under  what  circumstances 
a  provision  in  an  act  that  it  shall  take  effect  upon  a  popular  vote,  is  constitutional, 
see  Cincinnati,  Wilmington,  and  Zanesville  R.  R.  Co.  v.  Commissioners  of  Clinton 
County,  1  Ohio  State,  77;  Morgan  v.  Monmouth  Plank  R.  R.  Co.,  2  Dutcher, 
99;  Morgan  v,  Unger,  8  Clarke  (Iowa),  82;  Pierce  on  American  Railroad  Law, 
116-20.  A  court  cannot  set  aside  an  act  of  the  legislature  duly  certified  and 
enroUed  on  the  ground  of  fraud  or  misrepresentation  or  improper  motives  in  those 
voting  for  it.  Jersey  Qty,  &c.  R.  R.  C.  v.  Jersey  City,  &c  R.  R.  Co.,  20  N.  J.  Eq. 
61.  Contra  in  the  case  of  an  ordinance  of  a  municipal  corporation  affecting  private 
rights.    State  v.  Cincinnati  G.  L.  &  C.  Co.,  20  Ctfiio  State,  262. 

(6)  The  first  proposHion  in  the  convention  was  for  a  council  of  reylsion,  to  consist 
of  the  executive  and  judiciary,  which  was  given  up  without  a  rote.  Next,  an  absolute 
Teto,  which  was  unanimously  negatived.  Next,  a  power  of  suspending  laws,  which 
shazed  the  same  fiite.    The  qnalined  reto,  as  it  now  stands,  was  then  agreed  upon  by 
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ordeal  before  their  consummation  ;  and  that  is  the  scrutiny  of  the 
president.  In  England,  the  king  has  an  absolute  negative  upon 
the  acts  of  parliament;  but  the  negative  of  the  president  is 
qualified.  The  bill  is  sent  to  him  for  approval.  If  he  approves  it, 
he  signs  it.  If  not,  he  sends  it  back  to  the  house  where  it  origi- 
nated, with  his  objections,  which  are  entered  upon  its  journal. 
The  bill  is  then  reconsidered ;  and  if  it  still  pass  by  two-thirds  of 
both  houses,  it  becomes  a  law,  notwithstanding  the  presidential 
veto.  The  time  given  to  the  president  for  consideration  is  ten 
days,  within  which  he  must  return  the  bill,  unless  Congress 
prevent  him  by  adjournment ;  otherwise  it  becomes  a  law  without 
his  signature.  Unfortunately,  the  practice  is  to  put  off  important 
bills  until  within  ten  days  of  the  close  of  the  session,  and  thus  put 
it  in  the  power  of  the  president  to  give  them  an  indirect  veto  by 
mere  silence.  The  veto  power  thus  qualified,  extends  '*  to  every 
order,  resolution,  or  vote,"  to  which  the  concurrence  of  the  two 
houses  is  necessary.  And  although  the  constitution  does  not  indi- 
cate the  proper  occasion  for  its  exercise,  yet  as  one  man  thereby 
sets  his  individual  opinion  against  a  majority  of  both  houses  of 
Congress,  it  was  manifestly  intended  only  for  cases  of  emergency. 
The  better  opinion  is,  that  it  can  be  properly  exercised  only  on  two 
occasions  ;  firsty  when  the  bill,  either  from  oversight  in  framing  it, 
or  from  some  contingency  not  known  at  the  time  of  its  passage 
through  Congress,  has  become  manifestly  improper  to  be  made  a 
law,  at  the  time  of  its  presentation  to  the  president ;  or,  secondly ^ 
when  such  an  exercise  of  power  is  necessary  to  shield  the  executive 
department  against  encroachment  by  the  legislature.  Being  anti- 
republican  in  its  character,  it  ought  not  to  be  exercised  upon 
questions  of  mere  policy,  about  which  fair  minds  may  differ ;  for 
tliis,  as  has  been  well  remarked,  would  be  converting  the  extreme 
medicine  of  the  constitution  into  its  daily  bread,  (a) 

§  37.  Presentment  and  Trial  of  Impeachments.  (6)  This  is  a 
kind  of  judicial  proceeding,  and  forms  an  exception  to  the  general 
business  of  legislative  bodies.  Impeachment  is  the  name  given  to 
that  course  of  proceedings,  by  which  "  dvil  officers  "  are  tried  and 
punished  for  official  misconduct.  Civil  officers  include  all  public 
functionaries,  ei^cept  military  and  naval  officers,  and  members  of 
the  legislature ;  the  former  of  whom  are  punished  by  a  court- 

a  vote  of  8  to  2.  Mad.  Pap.  788-91.  A  subsequent  motioD  to  associate  the  judiciary 
was  lost  by  a  vote  of  8  to  b — id.  809-12.  Still  another  motion  to  the  same  effect  was 
debated  and  negatived,  3  to  4,  and  the  present  qualified  vetx>  agreed  to  unanimously — 
id.  1161-71.  On  a  subsequent  day,  the  association  of  the  judiciary  was  negatived, 
8  to  8,  and  three-fourths,  instead  of  two-thirds,  required  to  pass  a  law  notwithstanding 
the  executive  disapprobation  —  id.  1332-7.  By  a  subsequent  vote  of  6  to  4,  two-thirds 
was  again  reinstated — id.  1562-6. 

(a)  A  history  of  the  veto  power  may  be  found  in  the  Democratic  Review  for  Janu- 
ary, 1849,  by  £.  L.  Pierce.  See  also,  a  history  in  appendix  to  the  fourth  volume  of 
Elliot's  Debates,  p.  620. 

(b)  The  convention  at  first  resolved,  that  impeachments  should  be  tried  by  the  jndi- 
ciaiy.  Mad.  Pap.  861, 1 187.  When  the  trial  was  given  to  the  senate,  it  was  proposed 
to  except  the  case  of  the  president — id.  1628. 
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martial,  and  the  latter  in  the  manner  before  described.  Tlie 
causes  of  impeachment,  as  stated  in  the  federal  constitution,  are 
**  treason,  bribery,  or  other  high  crimes  and  misdemeanors ; "  and, 
as  stated  in  our  State  constitution,  '^  any  misdemeanor  in  office." 
The  meaning  is,  probably,  the  same  in  botli ;  and  comprehends 
any  yiolation  of  official  duty,  whether  criminal  or  not.  The  mode 
of  proceeding,  which  is  borrowed  from  the  British  Parliament,  is 
also  the  same  under  both  constitutions.  The  impeachment  or 
charge  is  presented  by  a  majority  of  the  house  of  representatives, 
who  thus  discharged  a  function  similar  to  that  of  a  grand  jury.  It 
is  then  tried  by  the  senate  sitting  under  oath ;  of  whom  two-thirds 
must  concur  to  produce  a  conviction.  In  England,  the  judgment 
may  include  banishment,  and  even  death.  But  here,  it  can  extend 
only  to  removal  from  office,  and  future  disqualification.  If,  how- 
ever, the  offence  be  criminal,  the  party  may  be  afterwards  tried 
and  punished  by  due  course  of  law.  In  case  the  president  should 
be  impeached,  the  chief  justice  of  the  United  States  is  to  preside. 
The  reason  will  be  obvious,  if  we  remember  that  the  vice-president, 
who  usually  presides,  would  become  president  if  the  impeachment 
should  be  sustained ;  and  would  not  therefore  be  in  a  situation  to 
preside  impartially.  This  liability  to  impeachment  is,  in  theory, 
one  of  our  strong  safeguards  for  official  integrity.  In  practice, 
however,  it  has  not  yet  resulted  in  the  conviction  of  either  a 
federal  officer,  or  an  officer  of  this  State,  though  the  experiment 
has  been  several  times  made,  (a) 

This,  terminates  the  view  I  proposed  to  take  of  the  legislative 
department  of  the  federal  and  State  governments.  The  federal 
senate  has  indeed  two  other  functions,  but  they  can  scarcely  be 
called  legislative.  One  is,  to  approve  of  treaties^  which  was  de- 
scribed in  a  preceding  lecture.  The  other  is,  to  approve  of  the 
appointment  of  officers  by  the  president,  which  will  be  described  in 
the  next  lecture.  I  think  you  cannot  have  failed  to  be  impressed 
with  the  striking  similarity  there  is  in  the  structure  of  the  fed- 
eral and  State  legislatures.  Tlie  principal  exceptions  relate  to 
the  federal  senate,  whose  organization  is  in  many  respects  peculiar. 
But  it  is  in  consequence  of  these  peculiarities,  that  it  has  been 
expressly  denominated  the  ^^  sheet  anchor*^  of  the  constitution.  In 
no  other  part  of  this  wonderful  instrument,  do  we  find  such  con- 
vincing proof  of  the  profound  wisdom  of  its  framers.  They  in- 
tended that  the  senate  should  be  the  balance  of  the  federal  system, 
and  they  have  made  it  so.  Tlie  house  of  representatives,  being 
constructed  to  represent  more  directly  the  present  feelings  of  the 
people,  must  necessarily  represent  their  changing  passions  also. 
The  president,  whose  very  unity  gives  him  strength,  and  who 
is  intrusted  with  the  vast  powers  to  be  described  hereafter,  with- 

(a)  A  judge,  by  the  naine  of  Elliot,  has  recently  been  removed  by  impeachment  in 
Loniaiana.  1  West.  Law  Jour.  380.  The  most  remarkable  instance  of  an  impeach- 
ment trial  it  that  of  President  Johnson,  which  also  failed  for  want  of  the  requisite 
majority.  ^ 
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out  some  very  efficient  check,  would  be  more  than  a  match  for  the 
other  departments.  But  the  senate,  by  a  term  of  seiTice  three 
times  as  long  as  that  of  the  representatives,  and  half  as  long  again 
as  that  of  the  president,  by  the  necessity  of  their  concurrence  in 
the  acts  of  the  one,  and  by  the  supervision  they  exercise  over  the 
most  importants  acts  of  the  other,  are  thereby  enabled  to  constitute 
precisely  the  check  which  both  require. 


LECTURE    Vn. 

EXECUTIVE   DEPARTMENT,  (a) 

§  38,  Unity  and  Duration  of  the  Office,  In  this  lecture  I  shall 
give  an  account  of  the  executive  department  of  the  federal  and 

(a)  The  history  of  the  proceedings  of  the  convention,  with  respect  to  this  depart 
inent,  is  not  a  little  remarkable.  Tlie  first  resolution  was,  that  a  national  executive 
be  instituted,  on  which  all  were  agreed.  Mad.  Pap.  764.  It  wa^  next  resolved, 
5  to  4,  that  the  term  be  seven  years --rid.  767.  A  proposition  to  elect  by  electors, 
chosen  by  the  people  in  districts,  was  negatived  by  a  vote  of  2  to  8,  and  election  by 
Congress  was  carried  by  a  vote  of  8  to  2  —id.  770.  A  proposition  by  Pr.  Franklin, 
that  there  should  be  no  compensation,  did  not  pass  to  a  vote — id.  770-6.  A  propo- 
sition that  the  executive  be  removable  by  Congress,  at  the  requestof  a  majority  of  the 
States,  was  negatived,  1  to  10 ;  that  he  should  be  ineligible  a  second  time,  carried 
7  to  2 ;  and  that  he  should  be  removable  by  impeachment,  carried  unanimously  —  id, 
779.    A  proposition  that  the  executive  should  consist  of  a  single  person,  was  carried, 

7  to  8  —  id.  783.  The  propositions  for  an  absolute  veto,  and  for  a  power  to  suspend 
laws,  were  each  unanimously  negatived,  and  the  present  qualified  veto  agreed  to, 

8  to  2  —  id.  790,  791.  A  proposition  to  associate  the  judiciary  with  the  executive,  in 
the  exercise  of  the  veto  power,  was  negatived,  8  to  8  —  id.  800-12.  A  proposition  that 
the  State  executives  should  elect,  was  negatived  unanimously — id.  830.  A  proposi- 
tion that  the  people  should  elect,  was  negatived,  1  to  0;  another,  that  the  election 
should  be  by  electors  appointed  by  the  State  legislatures,  was  negatived,  2  to  8 ;  and 
election  by  Congress  unanimously  affirmed — id.  1124.  Ineligibility  a  second  time 
was  stricken  out,  6  to  4  —  id.  1126.  Tenure  during  good  behavior,  was  negatived, 
4  to  6,  and  seven  years  affirmed  by  the  same  vote  —  id.  1129.  Election  by  electors 
appointed  by  the  State  legislatures,  was  carried  8  to  2  —  id.  1160.  A  term  of  six  years 
was  adopted,  9  to  1 —  id.  1162.  A  specific  appointment  of  electors,  in  the  first  in* 
stance,  was  carried,  3  to  7  —  id.  1163.  To  be  removable  by  impeachment,  was  car- 
ried, 8  to  2;  and  to  receive  a  fixed  compensation  from  the  national  treasury,  9  to  1  — 
id.  1160.  A  proposition  that  the  judiciary  should  be  associated  in  the  exercise  of  the 
veto  power,  was  again  negatived,  8  to  4,  and  the  present  qualified  veto  affirmed  unani- 
mously —  id.  1161-71.  Election  by  Congress  was  again  reinstated,  7  to  4  —  id.  1188- 
90.  Terms  of  eigiit,  eleven,  fifteen,  and  twenty  years,  were  silently  negatived,  as  was 
a  proposition  to  elect  by  electors  selected  from  Congress  by  lot ;  and  a  proposition  that 
no  person  should  serve  for  more  than  six  in  any  twelve  years,  was  negatived,  6  to  6  — 
id.  1191-1207.  A  term  of  seven  years,  and  ineligibility  a  second  time,  were  rein- 
stated, 7  to  8  —  id.  1210.  In  this  shape,  the  provisions,  relating  to  the  executive, 
appear  in  the  first  draft  of  a  constitution,  reported  Aug.  6  — id.  1286,  1237.  A 
proposition  by^  Mr.  Madison,  to  associate  the  judiciary  in  the  exercise  of  the  veto 
power,  was  again  negatived,  8  to  8  —  id  1883.  The  qualified  veto  was  again  affirmed, 
with  a  substitution  of  three-fourths,  instead  of  two-thirds,  6  to  4  —  id.  1387.  A  propo- 
sition for  a  privy  council,  to  consist  of  the  president  of  the  senate,  speaker  of  the 
house,  chief  Justice,  and  the  hoads  of  departments,  did  not  pass  to  a  vote — id.  1898. 
A  proposition  to  elect  by  the  people,  was  negatived,  2  to  9 — id.  1418.  A  proposition 
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State  gOYernments.  The  organization  of  this  department  was  at- 
tended with  more  difficulty  and  contrariety  of  opinion,  than  any 
other  part  of  our  system.  The  general  maxim  is,  that  the  exercise 
of  delegated  power  should  always  require  the  concurrence  of  more 
minds  than  one.  Yet  a  calm  and  thorough  discussion,  both  of 
abstract  principles  and  the  lessons  of  history,  suggested  a  depart- 
ure from  this  maxim  in  constructing  the  executive  department. 
The  regular  functions  of  this  department,  being  chiefly  ministerial, 
do  not  require  the  exercise  of  deliberation  and  discretion,  to  the 
same  extent  as  those  of  the  other  departments.  On  the  contrary, 
they  require  a  promptness,  decision,  and  energy  of  action,  which 
could  seldom  result  from  the  concurrence  of  several  minds ;  and 
can  only  be  found  in  perfection,  when  flowing  from  a  single  mind. 
It  was  accordingly  resolved  to  vest  the  executive  power  prima- 
rily in  a  single  person ;  and  this  is  a  principle  of  all  the  Ameri- 
can constitutions.  Accordingly,  by  the  federal  constitution,  ^'  the 
executive  power  is  vested  in  a  president  of  the  United  States  of 
America ; "  and  by  the  constitution  of  Ohio,  ^*  the  supreme  ex- 
ecutive power  of  this  State  shall  be  vested  in  the  governor.^* 
This  word  ''  supreme "  inserted  in  the  latter,  is  implied  in  the 
former;  since  there  are  many  subordinate  executive  officers,  to 
be  described  hereafter.  But  a  single  executive  head  is  a  monar- 
chical feature,  and  was  not  assented  to  without  much  misgiving. 
In  the  federal  convention,  there  was  a  considerable  party  in  favor 
of  9l  plurcU  executive ;  and  when  this  proposition  failed,  an  effort 
was  made  to  procure  an  executive  council^  whose  assent  should  be 
required  to  all  executive  measures.  Tliere  is  manifestly  the  same 
objection  to  this  as  to  a  plural  executive ;  at  least  the  same  in 
kind,  if  not  in  degree.  Yet  such  a  council  exists  in  several  of  the 
States,  (a)  But  the  proposition  failed  in  the  federal  convention, 
and  was  not  made  in  Ohio.  Accordingly  the  president,  with  a  few 
extraordinary  exceptions,  and  our  governor,  in  all  cases,  may  dis- 
cliarge  the  duties  assigned  them,  without  the  perplexity,  delay,  or 

that  the  election  shoald  be  by  Joint  ballot  of  Congress,  was  carried,  7  to  4  —  id.  1419. 
A  proposition  that  each  State  should  have  one  vote,  was  negatiyed,  5  to  6,  and  that  tlie 
election  should  be  by  electors,  chosen  by  the  people  in  each  State,  was  negatiyed,  5  to  6 
— id.  1420, 1421.  On  the  31st  of  August,  the  whole  subject  was  referred  to  a  committee 
of  one  from  esch  State,  who,  on  the  4th  of  September,  reported  substantially  the  scheme 
adopted,  including  for  the  first  time  the  idea  of  a  vice-president  —  id.  1480.  This 
sciieme  was  debated  during  five  days  —  id.  1488-1528.  A  proposition  to  reinstate  the 
former  scheme,  was  negatived,  2  to  8  —  id.  1498.  A  term  of  four  years  was  adopted, 
10  to  1  — id.  1608.  Election  by  electors  chosen  by  the  people  was  carried  9,to  2  — 
id.  1608.  Election  by  the  house  of  representatives,  in  case  of  failure  by  the  electors, 
was  carried,  7  to  3  —  id.  1611.  The  proposition  that  the  vice-president  should  be  presi- 
dent of  the  senate,  was  carried,  8  to  2  —  id.  1518.  The  proposition  for  an  executive 
council,  to  consist  of  six  persons,  appointed  by  Congress,  was  negatived,  8  to  8  —  id. 
1524.  The  qualified  veto  of  two-thirds,  instead  of  three-fourths,  was  reinstated,  6  to  4 
—  id.  1664.  And  thus,  within  five  days  of  the  close  of  the  convention,  ;ifter  so  many 
changes,  the  executive  scheme  was  at  last  completed.  For  a  general  view  of  this 
department,  see  the  13th  lecture  of  Kent,  the  36th  and  37th  chapters  of  Story's  third 
book,  and  1  Black.  Com.,  chapters  from  3d  to  8th  inclusive. 

(a)  But  such  a  council  has  no  control  over  the  approving  or  vetoing  bills  by  the 
ezectttire. 
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hinderance,  which  would  result  from  the  necessity  of  consulting 
with  other  persons. 

And  the  uniti/  of  the  executive  being  thus  settled,  the  next 
question  was,  as  to  the  duration  of  the  office.  Some  of  the  most 
distinguished  members  of  the  federal  convention  were  in  favor  of 
its  continuing  during  good  behavior.  But  republican  jealousy 
treated  this  proposition  with  little  favor.  It  was  then  actually  re- 
solved that  the  term  should  be  seven  years,  but  it  was  afterwards 
reduced  to  fourj  which  is  intermediate  between  that  of  the  repre- 
sentatives and  senators.  This  term  was  considered  long  enough 
to  give  stability  to  the  executive  administration,  and  opportunity  to 
complete  important  measures  of  policy,  and  yet  not  so  long  as 
to  make  accountability  too  remote.  When  the  term  of  seven 
years  was  contemplated,  the  president  was  to  be  ineligible  a 
second  time.  And  it  has  become  a  question  of  grave  importance, 
whether  the  public  welfare  does  not  require  a  similar  provision 
now,  in  order  to  prevent  the  first  term  from  being  taken  up  with 
schemes  to  secure  a  re-election.  This  question  was  indeed  discussed 
in  connection  with  the  term  of  four  years,  but  experience  has  since 
imparted  new  light ;  and  probably  the  result  of  such  a  discussion 
now  would  be  different.  As  to  the  term  of  the  State  executives, 
there  is  great  diversity.  It  varies  from  one  to  four  years.  Here 
it  is  two  years. 

§  39.  Election  of  President  and  Vice-President.  The  next  ques- 
tion was  as  to  the  mode  of  election.  It  was  at  first  resolved  in  the 
federal  convention,  that  the  president  should  be  chosen  by  Con- 
gress. But  this  resolution  was  reconsidered,  because  it  was  thought 
that  the  sense  of  the  people  could  not  be  sufiiciently  expressed  in 
such  a  choice,  and  also  that  there  would  be  too  much  room  for 
cabal  and  intrigue.  Should  the  choice,  then,  be  made  by  the  State 
legislatures  ?  Or  by  the  people  directly  ?  Or  by  electors  chosen 
for  that  express  purpose  ?  After  much  discussion,  the  latter  method 
was  agreed  upon,  and  there  is  scarcely  any  part  of  the  federal 
scheme  more  deserving  of  admiration.  It  avoids  the  tumult  and 
disorder  which  might  result  from  an  election  directly  by  the  peo- 
ple, and  yet  gives  the  people,  in  their  choice  of  electors,  an  op- 
portunity to  express  their  views  upon  this  single  point,  without 
reference  to  other  matters ;  which  would  not  be  the  case  if  the 
choice  were  made  either  by  the  federal  or  State  legislature?,  {a)  The 
number  of  electors  for  each  State,  is  the  aggregate  of  its  federal 
senators  and  representatives,  and  thus  the  compromise  between  the 
large  and  small  States  is  carried  out,  by  giving  them  the  same  rep- 
resentation in  the  electoral  coUeges  as  in  Congress.  No  qualifica- 
tion is  prescribed,  except  that  of  not  being  a  member  of  Congress, 
nor  holding  any  federal  office,  which  exception  was  necessary  to 

(a)  The  canciu  system  of  party  nominations  has  rendered  this  part  of  the  system 
inoperative,  as  the  electors  of  each  party  are  pledged  to  rote  for  the  party  nominee. 
A  rote  for  the  party  electoral  ticket  is  therefore  a  vote  for  the  caucus  nominee,  and 
a  rote  for  any  other  persons  as  electors  is  simply  useless. 
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secure  the  electors  against  improper  influences.  For  reasons 
already  sufficiently  apparent,  the  mode  of  choosing  electors  is  left 
to  the  determination  of  each  State,  and  of  course  there  is  some 
diversity,  as  by  the  legislature,  by  the  people  in  districts,  and  by 
general  ticket.  Congress  has  power  to  determine  the  day  on  which 
the  electors  shall  be  chosen,  and  the  day  on  which  they  shall  give 
their  rotes ;  and  the  latter  is  required  to  be  the  same  in  all  the 
States,  in  order  to  prevent  intrigue  and  corruption.  By  the  act  of 
1792,  Congress  fixed  the  day  for  giving  the  electoral  votes,  on  the 
first  Wednesday  in  December,  and  required  the  electors  to  be 
chosen  within  thirty-four  days  preceding,  but  did  not  specify  the 
exact  day.  The  States,  therefore,  have  been  allowed  to  select  dif- 
ferent days.  In  Ohio,  it  is  the  fifth  Friday  preceding  the  day 
specified,  (a)  Thus  far,  the  provisions  of  the  constitution  remain 
as  they  were  originally.  But  the  subsequent  proceedings  have  been 
considerably  modified  by  the  twelfth  amendment,  which  was  made 
in  1804.  I  shall  first  describe  the  present  regulations,  and  then 
explain  the  points  wherein  they  differ  from  the  former. 

On  the  day  appointed,  the  electors  meet  in  their  respective 
States,  and  vote  by  distinct  ballots,  for  president  and  vice-presi- 
dent, one  of  whom  shall  not  be  an  inhabitant  of  the  same  State 
with  themselves.  A  list  of  the  votes,  duly  authenticated,  and 
addressed  to  the  president  of  the  senate,  is  transmitted  to  the  seat 
of  government,  in  the  manner  pointed  out  by  the  act  of  1792. 
The  votes  are  opened  and  counted  in  the  presence  of  both  houses 
of  Congress.  A  majority  of  all  the  electoral  votes  is  necessary 
to  a  choice,  both  of  president  and  vice-president.  It  tliereforo 
became  necessary  to  provide  for  the  very  probable  contingency  of 
a  want  of  a  majority.  In  this  event,  the  election  of  president 
devolves  upon  the  house  of  representatives,  voting  by  States,  and 
that  of  vice-president,  upon  the  senate,  voting  individually.  In 
each  case,  two-thirds  are  required  for  a  quorum,  and  a  majority 
of  the  whole  for  a  choice.  The  house  must  select  from  the  three 
highest  candidates  on  the  list,  and  the  senate  from  the  two  highest. 
If  the  house  fail  to  elect  a  president  before  the  ensuing  fourth  of 
March,  the  vice-president  is  to  act  as  president.  Such  is  the  sul)- 
stance  of  the  twelfth  amendment. 

The  original  method  differed  in  these  particulars.  Firsts  the 
electors  voted  for  two  candidates  in  one  ballot,  without  specifying 
the  ofllce  for  which  each  was  intended.  Secondly^  the  highest  of 
all  the  candidates,  if  he  had  a  majority,  was  president ;  and  the 
next  highest,  vice-president.  Thirdly^  if  two  candidates  had  a 
majority  and  were  equal,  the  house  chose  between  them ;  but  if 
no  candidate  had  a  majority,  the  house  chose  from  the  five  highest. 
Fourthly^  there  could  be  no  vice-president  until  the  president  was 

(a)  Bj  the  act  of  Con^rem  of  Jan.  28,  1845,  c.  1,  a  uniform  time  for  holding 
elections  for  electors  of  presidents  and  yice-preBidents  in  all  the  States  was  prescribed. 
The  dajr  fixed  was  the  Tuesdaj  next  after  the  first  Monday  in  the  month  of  Novem- 
ber of  the  year  in  which  they  are  to  be  appointed. 
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chosen ;  and  the  senate  only  had  the  choice,  when  the  two  next 
candidates  had  an  equal  number  of  votes.  Fifthly^  there  was  no 
provision  made  in  case  of  failure  to  elect  a  president  before  the 
fourth  of  March ;  and  of  course,  so  far  as  the  executive  is  con- 
cerned, there  must  have  been  an  interregnum.  This  calamity  had 
well  nigh  happened  in  1801,  when  the  contest  was  between  Jeffer- 
son and  Burr.  The  house  balloted  thirty-six  times,  and  it  is 
believed  that  nothing  but  the  fear  of  such  a  crisis  unprovided  for, 
occasioned  a  final  choice.  This  bitter  contest  is  supposed  to  have 
caused  the  twelfth  amendment.  It  will  be  observed  that  the  pres- 
ent method  greatly  diminishes  the  dignity  of  the  second  office, 
since  it  is  no  longer  placed  in  competition  with  the  first.  Whether 
this  is  compensated  by  other  advantages,  is  a  matter  of  opinion. 
There  is  still  a  case  unprovided  for,  and  that  is,  the  failure  to  elect 
either  a  president  or  vice-president  within  the  period  prescribed. 
By  the  act  of  1792,  Congress  has  indeed  provided  for  a  new 
election  in  this  event ;  but  there  is  some  doubt  whether  Congress 
has  constitutional  power  to  make  such  a  provision.  Another  diffi- 
culty may  arise  in  case  of  doubt  about  the  authenticity  of  the 
electoral  returns ;  and  still  another,  in  case  two  out  of  the  four 
highest  candidates  for  president  should  have  an  equal  number  of 
votes.  These  contingencies,  though  by  no  means  improbable,  have 
not  as  yet  been  provided  for.  (a) 

If  now  we  turn  to  the  mode  of  electing  the  State  executives,  we 
find  almost  an  entire  contrast.  In  some  few  instances  the  governor 
is  elected  by  the  legislature,  but  generally  directly  by  the  people. 
In  Ohio,  the  time,  place,  and  manner  ai*e  the  same  as  for  members 
of  the  legislature.  The  returns  are  made  to  the  president  of  the 
senate,  and  counted  in  the  presence  of  both  houses.  A  plurality 
only  is  required  for  a  choice,  and  in  case  of  a  tie,  the  choice  is 
made  by  a  majority  of  both  houses  on  joint  ballot.  Contested 
elections  are  decided  in  like  manner.  If  a  case  can  be  supposed, 
in  which  the  assembly  would  fail  ultimately  to  make  the  election 
devolving  on  them,  that  case  is  unprovided  for. 

The  original  scheme  of  the  convention  did  not  embrace  such  an 
officer  as  the  vice-president.  (6)  But  in  the  course  of  their  delib- 
erations, two  reasons  suggested  themselves  for  creating  this  office. 
The  first  was,  to  provide  a  presiding  officer  for  the  senate,  with- 
out depriving  any  State  of  its  equal  vote,  by  taking  him  from 
that  body.     The  second  was,  to  provide  a  suitable  person  to  supply 

(a)  The  public  attention  was  more  forcibly  called  to  the  difScalty  In  case  of 
question  as  to  the  authenticity  of  electoral  returns  at  the  last  election  than  ever 
before.  There  were  disputes  as  to  some  of  them  ;  but  no  trouble  arose,  as  they  would 
not  have  affected  the  result.  The  mode  of  passing  on  the  question  provided  at  present, 
each  house  acting  separately,  is  liighly  unsatisfactory.  The  whole  matter  calls 
loudly  for  some  change.  It  is  stated  that  the  senate  committee  on  privileges  and 
elections  will  report  in  favor  of  an  amendment  doing  away  with  the  electoral  college, 
giving  each  congressional  district  one  vote,  and  two  votes  to  the  State  at  large,  and 
providing  that  a  plurality  shall  elect. 

[h)  This  was  nrst  proposed  near  the  close  of  the  convention.  Mad.  Pap.  1486, 
1516. 
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a  vacancy  in  the  office  of  president.  In  presiding  over  the  senate, 
the  vice-president  only  gives  a  casting  vote  in  case  of  a  tie,  and 
never  joins  in  their  deliberations ;  because  otherwise  one  of  the 
States  would  have  an  advantage  over  the  rest.  This  is  the  only 
duty  annexed  to  the  office,  until  by  removal,  death,  inability,  resig- 
nation, or  failure  to  elect,  the  office  of  president  becomes  vacant. 
Then  this  office  devolves  on  the  vice-president,  and  the  senate  elect 
a  president  pro  tempore.  If  from  either  of  these  causes,  except  a 
failure  to  elect,  the  office  of  vice-president  also  becomes  vacant, 
Congress  has  power  to  provide  what  officer  shall  act  as  president ; 
and  by  the  act  of  1792,  Congress  has  designated  first  the  presi- 
dent pro  tempore  of  the  senate,  and  next  the  speaker  of  the  house 
of  representatives.  No  further  contingency  has  been  provided  for. 
The  arrangement  in  some  of  the  States  is  similar  to  this,  in  pro- 
viding a  lieutenant-governor^  to  fill  the  office  of  governor  if  need 
be.  In  Ohio,  the  lieutenant-governor  is  ex  officio  president  of  the 
senate. 

§  40.  Qualifications^  Compensation^  Oath.  The  qualifications  for 
president  and  vice-president  are  the  same.  1.  The  candidate  must 
be  a  "  natural  born  citizen,"  in  order  to  leave  no  room  for  foreign 
influence  or  interference.  An  exception,  however,  was  made  in 
favor  of  "  citizens  of  the  United  States,  at  the  time  of  the  adoption 
of  the  constitution,"  out  of  respect  to  those  distinguished  patriots 
from  foreign  lands,  who  had  taken  part  in  our  revolution.  2.  He 
must  be  at  least  thirty-five  years  of  age  ;  by  which  time  his  judg- 
ment is  presumed  to  be  matured,  and  his  qualifications  known. 
3.  He  must  have  been  "  fourteen  years  a  resident  within  the  United 
States,"  so  that  he  may  be  familiar  with  our  established  policy,  and 
his  countrymen  acquainted  with  him.  But  "  resident "  is  not 
here  understood  to  mean  that  he  should  not  have  been  absent  on 
public  business,  or  even  temporarily  absent  on  a  journey.  It  only 
means  that  his  permanent  domicile  must  have  been  in  the  United 
States. 

Compensation,  (a)  The  compensation  of  the  president  is  regu- 
lated with  a  view  to  his  independence  and  integrity.  The  consti- 
tution could  not  with 'prudence  fix  its  amount  absolutely,  because 
circumstances  might  require  it  to  be  changed.  But  while  it  is  left 
to  Congress  to  regulate  the  amount,  the  constitution  provides,  that, 
being  once  fixed,  it  shall  neither  be  increased  nor  diminished  during 
that  presidential  term ;  and  that  the  president  shall  not,  during 
that  period,  receive  any  other  emolument  from  the  United  States, 
or  from  either  of  the  States.  He  is  thus  placed  above  pecuniary 
influence,  operating  either  upon  his  hopes  or  fears.  There  is  no 
avenue  through  which  to  address  his  venality.  He  can  neither  be 
allured  nor  intimidated,  by  pecuniary  motives,  to  swerve  from  the 

(a)  When  the  question  of  compensating  the  president  first  came  up  in  the  conyen- 
tion,  Dr.  Franklin  was  in  favor  of  his  having  nothing  but  his  expenses,  and  presented 
an  elaborate  written  argument  to  that  effect.  Mad.  Pap.  770.  It  was  next  resolved 
that  he  should  receive  a  fixed  compensation  out  of  the  national  treasury.  Id.  860, 1160. 
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line  of  his  duty.  Bj  the  act  of  1789,  Oongress  fixed  the  salary  of 
the  president  at  twenty-five  thousand  dollars,  and  that  of  the  vice- 
president  at  five  thousand  dollars ;  and  they  have  not  since  been 
altered,  (a) 

Oath.  We  have  already  seen,  that  all  federal  and  State  func- 
tionaries are  required  to  take  an  oath  "to  support"  the  federal 
constitution,  the  form  of  which  is  prescribed  by  the  act  of  1789. 
This  provision  would  include  the  president.  But  for  some  reason 
not  apparent,  there  is  a  special  oath  prescribed  for  him  in  the  con- 
stitution itself,  by  which  he  engages  '*  to  preserve,  protect,  and  de- 
fend ''  the  federal  constitution.  What  difference  there  is  between 
swearing  to  support  the  constitution,  and  swearing  to  preserve, 
protect,  and  defend  it,  cannot  be  readily  perceived ;  and  probably 
none  was  intended ;  although  some  executive  parasites  have  affected 
to  find,  in  this  oath,  something  to  indicate  that  the  constitution 
intended  to  make  the  president  its  peculiar  and  paramount  guar- 
dian. The  State  constitution  requires  all  State  functionaries  to 
take  an  oath  "to  support '*  both  constitutions,  but  provides  no 
special  oath  for  the  governor.  It  also  requires  '*  an  oath  of  office," 
to  be  taken  before  entering  on  duty ;  that  is,  an  oath  that  the  office 
shall  be  faithfully  administered. 

§  41.  Powers  and  Duties  of  the  President.  I  shall  consider  this 
subject  under  several  distinct  heads. 

Military  Power.  The  president  is  "  commander-in-chief  of  the 
army  and  navy  of  the  United  States,  and  of  the  militia  of  the  sev- 
eral States,  when  called  into  the  actual  service  of  the  United  States." 
The  governor  is  commander-in-chief  of  the  army  and  navy  of  the 
State  in  time  of  war  only,  since  they  cannot  exist  in  time  of  peace ; 
and  of  the  militia  of  the  State,  when  not  under  the  control  of  the 
president,  by  the  above  provision.  The  propriety  of  committing 
the  ultimate  command  of  the  armed  force  of  the  country  or  State 
to  a  single  hand,  seems  hardly  to  admit  of  dispute  ;  and  the  very 
nature  of  the  power  demonstrates  it  to  be  peculiarly  an  executive 
power.  It  is  not  intended  that  the  president  or  governor  should 
necessarily  take  the  field  in  person  on  all  occasions ;  for  this  might 
interfere  with  other  duties;  but  they  are  respectively  made  the 
sources  whence  orders  are  to  emanate.  Much  apprehension  was 
at  first  entertained,  lest  this  power  of  the  sword  might  make  the 
executive  too  strong  for  a  free  government.  But  when  we  come 
to  consider  the  power  which  the  legislature  exercises  with  respect 
to  the  army,  navy,  and  militia,  we  shall  find  that  abundant  pre- 
caution has  been  taken  to  prevent  the  executive  from  abusing  his 
share  of  power. 

ConsuUififf  Power.  (6)    The  president  and  governor  are  author- 
fa)  By  the  act  of  March  3, 1873,  the  president's  salarj  was  made  fifty  thousand 
dollars  per  annum,  and  the  vice-president's  ten  thousand  per  annum,  both  payable 
monthly. 

(b)  See  Mad.  Pap.  1522-4.  Instead  of  this,  an  executive  council  was  warmly 
insisted  upon,  but  negatived  by  a  vote  of  3  to  8. 
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ized  to  "  require  the  opinion  in  writing  of  the  principal  officer  in 
each  of  the  executive  departments,  upon  any  subject  relating  to 
tlie  duties  of  their  respective  offices.'*  This  provision  seems  to  be 
a  redundancy ;  for  the  power  in  question  would  result  necessarily 
from  the  relation  established  between  the  chief  executive  officer, 
and  those  who  are  placed  in  subordination  to  him.  Some  of  the 
State  constitutions  further  authorize  the  executive  to  take  the 
opinion  of  the  Judges  on  questions  of  law.  But  this  seems  un- 
necessary, because  there  is  a  special  law  officer  appointed  for 
this  among  other  purposes ;  and  improper  because  the  judges  may 
be  afterwards  called  upon  to  try  the  very  questions  thus  pre* 
judged,  (a) 

Pardoning  Power.  (6)  The  president  is  authorized  "  to  grant 
reprieves  and  pardons  for  offences,  except  in  cases  of  impeach- 
ment." (c)  There  can  be  no  doubt  that  the  pardoning  power 
ought  to  exist  somewhere ;  because  criminal  justice  can  never  be 
administered  so  perfectly,  that  every  convict  shall  deserve  to  suffer 
the  full  and  exact  sentence  which  the  law  pronounces.  Where 
then  shall  this  benign  attribute  of  Government  be  lodged?  If 
there  were  no  other  objection  to  the  legislature,  it  is  not  always 
in  session ;  and  the  case  has  but  just  come  from  the  hands  of  the 
judiciary.  The  executive,  therefore,  seems  to  be  the  only  suitable 
depository.  No  doubt  this  power  should  be  exercised  with  great 
circumspection,  and  may  be  exercised  indiscreetly.  But  the  exec- 
utive is  as  likely  to  act  judiciously  as  any  other  functionary.  And 
should  the  power  be  sometimes  abused,  we  have  the  satisfaction 
of  knowing  that  the  error  must  be  on  the  side  of  mercy.  In  gen- 
eral, the  pardoning  power  may  be  exercised  before  conviction  as 
well  as  after.  But  the  constitution  of  Ohio  expressly  confines  it 
to  cases  after  conviction;  and  perhaps  it  is  well  that  the  case 
should  first  be  judicially  investigated,  in  order  that  the  exact  truth 
may  be  known.  In  England,  this  power  may  be  exercised  in  cases 
of  impeachment;  but  these  cases  are  properly  excepted  here, 
because  the  judgment  in  such  cases  is  confined  to  removal  from 
office  and  future  disqualification;  and  cannot,  as  in  England, 
involve  a  criminal  punishment  In  Ohio,  the  exercise  of  this  power 
is  guarded  by  requiring  the  governor  to  communicate  to  the  as- 
sembly each  case  of  reprieve,  commutation,  or  pardon,  with  his 
reasons  therefor. 

The  Treaty-making  Power,  (cf)  This,  we  have  seen,  is  vested 
in  the  president,  with  the  concurrence  of  two-thirds  of  the  senate ; 
and  the  States  are  prohibited  from  making  treaties.  But  enough 
has  already  been  said  upon  this  topic. 

(a)  This  proTision  is  found  only  in  the  consUtntions  of  Maine,  New  Hampshire, 
and  Massachusetts. 

(6)  See  Mad.  Pap.  1433, 1587. 

(c)  Bj  virtue  of  this  clause,  it  has  been  held  that  the  president  may  commute  a 
sentence  of  death  to  imprisonment  for  life,  and  the  condition  of  the  pardon  being  ac* 
cepted  by  the  conrict,  his  perpetual  imprisonment  is  legal.  Ex  paHe  Wells,  18  How- 
ard, 307.  (d)  See  ante,  §  17. 
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Appointing  Power,  (a)  The  president  is  empowered  "  to  nomi- 
nate, and  by  and  with  the  advice  and  consent  of  the  senate,  appoint 
ambassadors,  other  public  ministers  and  consuls,  judges  of  the 
supreme  court,  and  all  other  oflBcers  of  the  United  States,  whose 
appointments  are  not  herein  otherwise  provided  for,  and  which 
may  be  established  by  law :  but  Congress  may,  by  law,  vest  the 
appointment  of  such  inferior  officers  as  they  think  proper,  in  the 
president  alone,  in  the  courts  of  law,  or  in  the  heads  of  depart- 
ments." Also,  "  to  fill  up  all  vacancies  that  may  happen  during 
the  recess  of  the  senate,  by  granting  commissions  which  shall  expire 
at  the  end  of  their  next  session."  Also,  "  to  commission  all  the 
officers  of  the  United  States."  In  these  provisions  the  following 
points  are  worthy  of  notice :  — 

1.  The  nomination  of  officers  is  given  to  the  president,  because 
one  person,  in  his  situation,  can  select  better  than  many.  But  a 
negative  is  given  to  the  senate  to  protect  this  dangerous  power 
against  abuse.  And  it  rests  with  Congress  to  determine  whether 
there  shall  be  any  "  inferior  officers,"  whose  appointment  shall  not 
require  the  consent  of  the  senate.  Congress  has  hitherto  author- 
ized "  the  courts  of  law  "  to  appoint  no  officers  but  their  clerk  and 
reporter ;  (6)  but  has  vested  tlie  appointment  of  a  vast  number  of 
inferior  officers,  probably  fifty  thousand,  "  in  the  president  alone," 
and  "  in  the  heads  of  departments ; "  and  the  enormous  patronage 
thus  placed  at  the  disposal  of  the  executive,  without  any  immedi- 
ate check  against  abuse,  may  be  justly  regarded  as  the  most  serious 
cause  of  apprehension  existing  in  our  political  system.  If  cor- 
ruption shall  ever  destroy  the  glorious  fabric,  it  will  enter  through 
this  avenue. 

2.  The  executive  can  create  no  office  for  the  purpose  of  filling 
it,  because  the  constitution  requires  it  to  be  "  established  by  law." 
And  as  to  the  "  filling  of  vacancies,"  the  very  term  "  vacancy " 
implies  a  pre-existing  office  to  be  without  an  incumbent.  More- 
over, it  must  have  occurred  ''  during "  the  recess  of  the  senate. 
And  the  word  "  happen  "  indicates  some  casualty,  as  death,  resig- 
nation, or  the  like.  It  would  seem,  therefore,  that  the  president 
cannot  create  a  vacancy  for  the  purpose  of  filling  it,  any  more 
than  an  office  ;  but  on  this  point  there  is  a  difference  of  opinion. 

3.  When  the  senate  have  consented  to  an  appointment,  it  is  held 
to  be  not  so  far  consummated,  but  that  the  president  may  refuse 
a  commission ;  for  he  still  has  room  to  change  his  mind.  But 
when  the  commission  has  actually  been  signed  by  him,  and  deliv- 
ered to  his  secretary,  the  appointment  is  final  and  complete ;  and 
the  secretary  has  no  right  to  withhold  the  great  seal,  even  by  the 
order  of  the  president,  except  where  the  officer  is  removable  at  his 
pleasure.  (<?) 

(a)  See  Mad.  Pap.  1422, 1482, 1519;  Marburjr  v.  Madison,  1  Cranch,  187. 

(6)  The  circuit  courta  may  also  appoint  commisBioners  to  take  bail  and  affidavits 
in  civil  causes,  and  issue  certificates  for  the  rendition  of  fugitives  from  service.  The 
chief- justice  nominates  registers  in  bankrupcy  to  be  confirmed  by  the  district  judge. 

(c)  See  Marbury  v,  Madison,  1  Cranch,  187. 
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4.  The  power  of  removid  is  nowhere  expressly  given  to  the  pres- 
ident ;  and  yet  as  none  but  judicial  officers  hold  their  offices  during 
good  behavior,  this  power  must  reside  somewhere.  The  general 
opinion  has  been,  that  it  is  necessarily  implied  in  tlie  power  of  ap- 
pointment, where  the  contrary  is  not  expressed.  But  in  1789,  it 
became  a  question,  whether  the  consent  of  the  senate  was  neces- 
sary to  the  removal  of  those  officers  whose  appointment  required 
their  consent.  After  a  very  elaborate  discussion  in  Congress,  a 
small  majority  affirmed  the  power  of  removal  to  be  in  the  president 
alone,  and  this  construction,  though  in  the  opinion  of  many  erro- 
neous, has  ever  since  been  adopted  in  practice,  (a) 

5.  An  appointing  power  similar  to  that  of  the  president,  is  con- 
ferred upon  several  of  the  governors.  But  the  constitution  of  Ohio 
only  authorizes  our  governor  to  fill  vacancies  during  the  recess  of 
the  assembly,  in  those  offices  to  which  the  assembly  have  the  ap- 
pointment ;  and  to  commission  officers  generally.  There  is,  in- 
deed, a  clause  authorizing  the  assembly  to  confer  on  the  governor 
the  power  of  appointing  officers  not  otherwise  provided  for ;  but 
with  the  single  exception  of  notaries  public^  other  provision  has 
always  been  made.  So  that,  in  general  terms,  our  governor  may 
be  said  to  possess  no  appointing  power,  and  no  patronage  whatso- 
ever. (J>) 

Power  as  to  Legislation.  We  have  already  considered  tlie  veto 
power  (<?)  of  the  president,  which  constitutes  his  chief  agency  in 
legislation ;  and  which  our  governor  does  not  possess.  But  both 
the  president  and  governor  are  connected  with  the  legislative  de- 
partment by  other  provisions.  They  are  required,  from  time  to 
time,  to  communicate  information  respecting  the  general  operations 

{a)  The  question  whether  the  president  has  the  power  to  remove  a  territorial  lodge 
has  been  raised,  bat  has  not  been  decided.  United  States  v.  Gathrie,  17  Howani,  28^. 
On  the  2d  of  March,  1867,  Congress  passed  an  act  declaring  that  all  persons  who 
had  or  should  be  appointed  to  any  ciyil  office,  by  and  with  the  advice  and  consent  of 
the  senate,  should  continue  to  hold  such  office  until  his  successor  was  in  like  manner 
appointed,  except  as  afterwards  provided.  Provided,  that  cabinet  officers,  during  the 
term  of  the  president  by  whom  they  were  appointed,  and  for  one  month  thereaifter, 
should  be  subject  to  removal  by  and  with  the  advice  and  consent  of  the  senate.  The 
act  then  proceeds  to  authorize  the  president  during  the  recess  of  the  senate,  whenever 
he  shall  think  there  is  good  cause  for  such  action,  to  suspend  an  officer  until  the  nes;t 
meeting  of  the  senate,  and  appoint  some  one  temporarily  to  fill  the  place.  But  the 
president  must,  within  twenty  days  after  the  next  meeting  of  the  senate,  report  such 
suspension  and  tlie  reasons  for  it  to  the  senate,  and,  if  the  senate  concur  in  such  sus- 
pension, the  president  may  then  remove  the  officer  and  appoint  some  one  else.  If 
they  refuse  to  concur,  the  suspended  officer  is  thereby  reinstated.  The  appointment 
of  any  person  contrary  to  the  provisions  of  this  act  is  declared  to  be  high  misde- 
meanor. This  bill  was  vetoed  by  the  president,  and  passed  over  the  veto  by  Con- 
gress, and  the  violation  of  it  by  tlie  president  was  the  basis  of  several  of  the  articles 
in  the  late  impeachment 

(6)  Under  the  constitution  of  1851,  this  paragraph  is  not  correct.  The  governor 
appoints  the  trustees  of  all  the  State  institutions,  and  ffils  vacancies  among  the 
judges  and  some  State  officers.  But  his  patronage  is  still  insignificant  The  legis- 
lature cannot  under  that  constitution  exercise  any  appointing  power,  and,  on  their 
undertaking  to  create  a  board  to  make  appointments,  the  members  of  which  board 
were  designated  in  the  act  creating  it,  this  was  held  to  create  an  office  and  appoint  to 
it,  and  therefore  to  be  unconstitutionaL    State  v.  Eennon,  7  Ohio  St.  546. 

(c)  See  anU,  §  36. 
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of  goYernmenty  and  to  recommend  for  consideration  such  measures 
as  they  shall  deem  expedient.  This  is  a  highly  appropriate  and 
beneficial  provision.  The  executive  is  placed  on  an  eminence 
whence  he  has  opportunities  of  observing  the  errors  and  deficien- 
cies in  legislation,  which  are  not  possessed  by  the  members  of  the 
legislature.  The  first  two  presidents,  after  the  manner  of  the  Eng- 
lish king,  met  Congress  in  person,  and  delivered  a  speech  orally,  to 
which  the  two  houses  subsequently  responded.  But  now  the  cus- 
tom, both  of  the  federal  and  State  executives,  is  to  send  a  written 
message,  exhibiting  the  operations  of  the  government  during  the 
past  year,  and  communicating  facts  and  suggestions  to  aid  in  1^- 
islation.  The  only  remaining  provisions  under  this  head,  are 
those  which  authorize  the  president  and  governor  to  convene  the 
respective  legislatures  on  extraordinary  occasions ;  and,  in  case 
of  disagreement  between  the  two  houses  respecting  the  time  of 
adjournment,  to  adjourn  them. 

Power  as  to  Foreign  RelatwiM.  In  addition  to  the  agency  of 
the  president  in  making  treaties,  and  appointing  and  instructing 
our  foreign  ministers,  it  is  his  duty  ^'  to  receive  ambassadors  and 
other  public  ministers  "  from  foreign  nations.  No  representative 
from  a  foreign  power  can  act  in  that  capacity  here  until  his  cre- 
dentials have  been  examined,  and  he  has  been  "  received,^*  or 
accredited  by  the  president.  And  this  function  sometimes  be- 
comes one  of  exceeding  delicacy  and  responsibility ;  for  the  refusal 
to  receive  a  foreign  minister  is  often  deemed  a  justifiable  cause  of 
war.  In  cases,  also,  where,  by  civil  commotion,  a  nation  is  divided 
into  factions,  each  claiming  the  sovereign  power,  the  reception  of 
an  ambassador  from  one  would  indirectly  amount  to  a  decision 
against  the  other.  But,  however  important  the  consequences  of  a 
reception  or  refusal,  the  question  is  left  solely  to  tlie  discretion 
of  the  president.  In  fact,  with  the  single  exception  of  the  check 
which  the  senate  hold  with  respect  to  treaties,  our  foreign  relations 
are  under  the  exclusive  control  of  the  president. 

Power  of  General  Supervision.  It  is  a  duty  enjoined  upon  the 
federal  and  State  executives,  "  to  see  that  the  laws  be  faithfully 
executed."  It  would  be  dangerous,  however,  to  treat  this  clause 
as  conferring  any  specific  power  which  they  would  not  otherwise 
possess.  It  is  rather  to  be  regarded  as  a  comprehensive  descrip- 
tion of  the  duty  of  the  executive  to  watch  with  vigilance  over  all 
the  public  interests. 

§  42.  Subordinate  Federal  Officers,  In  order  to  complete  our 
view  of  the  executive  department,  it  remains  that  we  take  a  brief 
notice  of  the  subordinate  executive  officers,  first  of  the  federal,  and 
then  of  the  State  government.  To  aid  the  federal  executive  in  the 
discharge  of  his  various  and  responsible  duties,  Congress  has 
created  six  principal  departments;  namely,  the  State^  treasury ^ 
war  J  navt/y  interior  j  and  post-office  departments.  The  heads  of  the 
first  five  are  styled  secretaries ;  and  the  last  postmaster-general. 
By  custom,  these  six  officers,  together  with  the  attorney-generali 
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constitute  the  president's  cabinet,  (a)  They  are  appointed  bj  the 
president,  with  the  consent  of  the  senate,  and  are  removable  at 
pleasure.  With  some  few  exceptions,  each  has  the  appointment  of 
all  the  numerous  subordinate  officers,  clerks,  and  other  agents, 
employed  in  his  department  But  the  scheme  is  too  extensive  and 
complicated  to  admit  of  a  minute  description.  I  can  barely  refer 
to  the  general  duties  intrusted  to  each  of  the  departments. 

State  Department.  This  was  created  in  1789.  The  chief 
duties  of  the  secretary  of  state  are  as  follows :  1.  To  keep  the 
custody  of  the  originals  of  all  treaties,  laws,  and  other  public  doc- 
uments ;  and  furnish  authentic  copies  thereof,  when  duly  required. 
2.  To  superintend  the  publication  and  distribution  of  the  laws ; 
to  procure  copies  of  all  State  laws ;  and  to  prepare  and  publish 
biennially  a  register  of  the  names,  residence,  and  compensation  of 
all  the  civil,  military,  and  naval  officers  of  every  degree ;  and  of 
the  names  and  condition  of  all  public  vessels.  3.  To  keep  the  great 
seaT  of  the  United  States,  and  affix  it,  with  his  signature,  to  all 
commissions  or  other  documents  requiring  it.  4.  To  superintend 
the  patent  office ;  which  is  attached  to  this  department,  and  will 
be  referred  to  hereafter.  (6)  6.  To  conduct  the  foreign  relations 
of  the  government.  These  relations  are  either  political  or  com- 
mercial. Political  relations  with  foreign  nations  are  conducted 
through  the  agency  of  awha%eador%  or  other  public  ministers ;  and 
commercial  relations  are  conducted  through  the  agency  of  consttlsy 
who  are  stationed  in  all  the  principal  ports  and  cities  of  the  world. 
These  foreign  officers  are  all  appointed  by  the  president  with  the 
consent  of  the  senate ;  but  receive  their  instructions  through  the 
secretary  of  state,  with  whom  they  hold  their  correspondence. 
They  are  all  recognized  by  the  law  of  nations,  and  enjoy  peculiar 
privil^es  and  immunities  wherever  civilization  extends.  In  like 
manner,  the  agents  of  foreign  governments  stationed  here,  conduct 
their  intercourse  through  the  secretary  of  state.  So  that,  in  a 
word,  the  whole  diptomacy  of  the  country  is  conducted  by  him, 
under  the  direction  of  the  president. 

Treasury  Department,  (c)  This  was  also  created  in  1789.  Its 
general  duty  is  to  manage  t\iQ  fiscal  operations  of  the  government. 
The  secretary  has  cognizance  of  all  matters  connected  with  the 
national  revenue;  he  has  the  general  supervision  of  the  custom- 
houses  and  their  officers ;  and  tlie  general  land-office^  as  we  have 
already  seen,  is  a  branch  of  his  department,  (d)  We  shall  see 
hereafter,  that  no  mone^  can  be  drawn  from  the  treasury  until 
Congress  has  made  an  appropriation  for  that  purpose.     But  ovx 

(a)  Each  of  the  cabinet  under  the  act  of  Hiarch  8,  1878,  reoeiyes  |10,000  per 
annum. 

(6)  This  duty  was  devoWed  on  the  department  of  the  interior  by  the  act  of  Itlarch 
8, 1849. 

(c)  It  was  proposed  in  the  conyention  that  Ck)ngre6s  should  elect  a  treasurer  by 
joint  ballot,  but  this  was  negatiyed  by  a  yote  of  8  to  8.    Mad.  Pap.  1674, 1675. 

{d)  This  office  was  transferred  to  the  department  of  the  interior,  by  the  act  estab* 
lishing  tiiat  department,  of  March  8, 1849. 
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security  against  the  waste  or  improper  use  of  the  public  money 
would  be  still  imperfect,  were  it  not  for  the  admirable  organization 
of  this  department ;  which  is  so  framed  as  to  establish  the  strict- 
est accountabihty,  and  make  the  different  officers  act  as  checks 
upon  each  other.  I  have  room  barely  to  indicate  its  character. 
1.  There  are  auditors^  whose  business  it  is  to  examine  all  accounts 
with  the  treasury,  and  certify  the  balances ;  and  for  this  purpose, 
certain  classes  of  accounts  are  assigned  to  each  auditor.  2.  There 
are  comptrollers,  whose  duty  it  is  to  revise  the  accounts  certified 
by  the  different  auditors,  make  a  record  of  the  balances,  and  cer- 
tify them  to  the  register.  3.  It  is  the  duty  of  the  register  to  pre- 
serve these  accounts  thus  certified  to  him ;  and  also  to  keep  an 
accurate  account  of  all  the  receipts  and  expenditures  of  the  govern- 
ment. 4.  It  is  the  duty  of  the  treasurer  to  receive  and  keep  the 
public  money,  until  duly  ordered  to  disburse  it ;  which  can  only 
be  upon  warrants  drawn  by  the  secretary,  countersigned  by  the 
proper  comptroller  and  auditor,  and  recorded  by  the  roister. 
5.  By  the  act  of  1830,  the  office  of  solicitor  of  the  treasury  was 
created,  whose  duty  it  is  to  superintend  the  litigation  connected 
with  this  department.  It  would  seem  as  if,  under  this  arrangement, 
it  would  be  impossible  for  embezzlement  or  peculation  to  extend 
far  without  detection.  It  is  worthy  of  remark,  that  the  secretary 
of  the  treasury  is  the  only  one  of  tlie  heads  of  department  who 
reports  his  proceedings  directly  to  Congress  ;  and  to  him  they  look 
for  suggestions  and  estimates  on  which  to  base  their  appropria- 
tions. 

War  Department.  This  department  was  also  created  in  1789. 
The  secretary  has  the  general  superintendence  of  military  affairs. 
But  as  in  this  country  the  concerns  of  the  army  would  not  be  suf- 
ficient of  themselves  to  occupy  a  department,  our  Indian  relations 
are  made  a  branch  of  this  department,  (a) 

Navy  Department.  This  was  not  made  a  distinct  department 
until  1798.  It  is  much  less  extensive  in  its  operations  than  either 
of  the  preceding.  The  secretary  has  the  general  superintendence 
of  naval  affairs,  but  no  extra  duties. 

Interior  Department.  This  was  created  in  1849.  The  title  of 
the  act  speaks  of  it  as  the  Home  Department.  The  principal  mat- 
ters committed  to  its  charge  are  patents,  public  lands,  Indian 
affairs,  pensions,  the  census,  mineral  lands,  public  buildings,  and 
some  matters  connected  with  the  District  of  Columbia. 

Post-office  Department.  This  department,  though  coeval  with 
the  government,  derived  its  present  organization  chiefly  from  the 
act  of  1810.  Its  patronage  and  influence  are  far  more  extensive 
than  those  of  either  of  the  other  departments  ;  as  will  be  obvious 
from  reflecting  upon  the  immense  number  of  postmasters  and 
mail-contractors  required  in  a  country  like  ours.    And  there  is  no 

(a)  The  management  ot  Indian  afifaira  was  transferred  to  the  department  of  the 
Ulterior,  by  the  act  of  March  8, 1849. 
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department  of  the  government  whose  instrumentality  in  promoting 
the  general  happiness,  is  more  directly  felt. 

§  43.  Subordinate  State  Officers.  It  now  only  remains  that  I 
describe  the  subordinate  executive  officers  of  this  State.  These 
may  be  divided  into  three  classes;  namely,  State  officers^  courdy 
officers^  and  township  officers.  Of  tliese  in  their  order ;  and  first, 
State  officers.  These  area  secretary^  treasurer y  auditory  and  attor- 
ney-general. These  oflBcers  are  all  elected  by  the  people  for  two 
years,  except  the  auditor,  whose  term  is  four  years.  The  secretary 
is  keeper  of  the  great  seal  of  the  State,  and  sealer  of  weights  and 
measures.  He  has  the  custody  of  the  public  archives,  and  is  the 
recording  oflScer  of  the  governor.  He  superintends  the  publica- 
tion and  distribution  of  the  laws;  and  countersigns,  seals,  and 
Twisters  all  commissions  and  other  documents  requiring  the  great 
seal  The  auditor  and  treasurer  perform  the  duties  suggested  by 
their  titles.  The  auditor  examines  and  adjusts  all  accounts  with 
the  State,  and  issues  orders  for  the  amount  upon  the  treasurer, 
who  can  pay  out  no  money  without  such  order.  Each  keeps  a 
record  of  all  orders  issued  and  presented,  and  the  originals,  when 
paid,  are  filed  as  vouchers.  It  is  further  the  duty  of  the  State 
auditor  to  furnish  the  county  auditors  with  all  necessary  forms  and 
instructions  relating  to  the  revenue,  (a) 

County  Officers.  These  are,  three  commissioners^  and  auditory 
treasurery  assessory  recorder,  surveyor,  sheriff y  eoronery  and  prose- 
cuting attorney;  all  elected  by  the  people  of  each  county.  The 
county  commissioners  hold  their  offices  for  three  years ;  but  one  is 
elected  each  year.  They  may  be  regarded  as  the  county  legisla- 
tors or  managers.  They  have  the  care  of  the  county  property ; 
of  idiots  and  lunatics ;  of  roads ;  and  of  paupers.  They  establish 
and  alter  townships  and  roads,  and  fix  the  amount  of  county 
taxes.  But  an  appeal  always  lies  from  them  to  the  court  of  com- 
mon pleas.  The  auditor  and  treasurer  are  elected  biennially ;  and 
their  duties  are  so  similar  to  those  of  the  State  auditor  and  treas- 
urer, as  to  require  no  description.  (6)  The  assessor  is  also  elected 
biennially,  (c)  His  duty  is  to  assess  the  value  of  all  taxable  prop- 
erty, and  report  to  the  auditor :  but  an  appeal  lies  from  him  to  a 
board  of  equalizationy  composed  of  the  commissioners,  auditor,  and 
assessor.  The  recorder  is  elected  biennially ;  and  his  duty  is  to 
record  all  instruments  for  the  conveyance  or  incumbrance  of  real 
property  within  the  county ;  and  make  authenticated  copies  there- 
of when  required.  The  surveyor  is  elected  triennially,  and  his 
duty  is  to  make  and  record  surveys  when  required,  and  take  testi- 
monies in  cases  of  disputed  boundaries.    The  sheriff  is  elected 

(a)  See  act  to  establish  the  independent  treasury  of  the  State  of  Ohio,  passed 
April  12, 185S,  regulating  the  offices  of  State  treasurer,  auditor,  and  creating  that  of 
comptroUer  of  the  treasury. 

(6)  The  duties  of  county  auditor  are  prescribed  in  the  act  of  April  4, 1859. 

(c)  The  assessor  is  now  elected  annnaUy,  except  district  assessors,  who  only 
assess  real  estate,  and  are  elected  every  ten  years.  Act  of  May  8, 1868,  65  Ohio 
Laws,  166. 
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biennially,  but  cannot  hold  the  office  more  than  four  years  out  of 
six.  His  duties  are  exceedingly  various.  He  is  the  executive  offi- 
cer of  the  courts ;  a  conservator  of  the  peace ;  and  keeper  of  tlie 
jail.  He  also  has  to  notify  all  county  elections,  and  make  returns 
thereof.  The  coroner  is  elected  biennially.  During  a  vacancy  in 
the  office  of  sheriff,  or  when  the  sheriff  is  interested,  the  coroner 
performs  his  duties  ;  but  his  peculiar  province  is  to  hold  inquests 
over  dead  bodies,  when  there  is  reason  to  suspect  violence,  and 
procure  the  verdict  of  a  jury  upon  the  cause  of  the  death. 

TowtiBhip  Officers.  These  are,  three  trvstees^  a  clerks  treasurer j 
two  overseers  of  the  poor,  and  such  number  of  constables  as  the 
trustees  may  direct,  (a)  These  officers  are  all  elected  annually  by 
the  people  of  each  township.  Township  trustees  have  nearly  the 
same  relation  to  the  townships,  that  commissioners  have  to  the 
counties ;  that  is,  they  have  the  general  supervision  of  township 
affairs.  The  general  duties  of  the  other  officers  are  sufficiently 
indicated  by  their  official  designations. 

It  may  be  remarked  in  general,  of  all  the  officers  before  enumer- 
ated, that  their  fidelity  is  secured  in  three  ways.  Firsts  by  the  offi- 
cial oath  before  described.  Secondly^  by  an  official  bond,  when 
there  is  any  pecuniary  responsibility.  Thirdly^  by  a  variety  of 
penalties  for  misbehavior.  There  is  also  a  general  provision  that 
they  shall  hold  their  offices  until  their  successors  are  appointed. 
This  provision  saves  much  difficulty  in  case  of  a  failure  to  elect 
on  the  proper  day.  I  have  been  able  barely  to  allude  to  their  va- 
rious duties.  But  enough  has  been  said  to  indicate  the  general 
character  of  our  municipal  organization ;  and  this  is  all  I  had  in 
view. 


LECTURE  VIII. 

JUDICIAL  DEPARTMENT.  (6) 

§  44.  Nature  of  this  Department.  We  have  now  reached  that 
portion  of  our  inquiries,  which  is  of  most  immediate  interest  to  the 

(a)  The  election  of  township  assessore,  and  their  duties,  are  prescribed  in  the  act 
of  April  4, 1869. 

(h)  The  history  of  the  proceedings  of  the  convention  respecting  this  department, 
is  briefly  as  follows :  It  was  resolved,  without  debate,  that  a  national  juaiciary  be 
established,  to  consist  of  one  supreme  tribunal,  and  of  inferior  tribunals.  Mad.  rsp. 
791.  A  tenure  during  good  behavior,  and  a  fixed  compensation,  not  to  be  increased 
nor  diminished,  were  also  agreed  to  without  debate  —  id.  794.  The  subject  of  inferior 
tribunals  was  left  to  Congress,  8  to  2^  id.  800.  The  appointment  of  judges  by  the 
senate  was  agreed  to  unanimously  —  id.  866.  A  proposition  that  the  executive 
should  appoint,  was  negatived,  2  to  6  — id.  1184.  A  proposition  that  the  executive 
should  appoint  with  consent  of  the  senate,  was  lost  by  a  tie  vote  —  id.  1136.  The 
declaration  that  the  compensation  should  not  be  increased  was  stricken  out,  6  to  2— 
id.  1186.    It  was  at  first  proposed  that  the  Jurisdiction  should  extend  to  caset  of 
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professional  student.  We  are  to  consider  the  organhaiion  and 
jurisdiction  of  the  judicial  department  of  the  federal  and  State  gov- 
ernment. To  this  department  the  people  have  committed  the  high 
functions  of  interpreting  and  applying  the  laws  of  the  land,  and  of 
declaring  them  void  when  they  contravene  the  provisions  of  the 
constitution.  To  this  department,  thus  made  to  be  pre-eminently 
the  guardian  of  the  laws,  we  resort  in  all  cases  of  doubt  or  contro- 
versy, as  the  final  arbiter  of  our  rights  ;  and  our  lives,  liberty,  and 
property  hang  upon  its  decisions.  It  has  been  said  that  judges 
exercise  no  will  of  their  own ;  but  merely  expound  the  legislative 
will.  This  is  theoretically  true ;  and  if  our  laws  were  all  legisla- 
tive acts  it  might  be  true  in  point  of  fact.  But  in  the  present 
state  of  law,  as  before  described,  who  can  doubt  that  they  exercise 
a  high  and  vast  discretion  ?  Who  that  has  ever  observed  the 
course,  variety,  and  amount  of  litigation,  even  in  the  best-regulated 
community,  will  hesitate  to  say  that  judges  exert  a  more  immedi- 
ate influence  upon  individual  happiness,  than  any  other  public 
functionaries?  Legislators,  indeed,  erect  the  temples  of  justice, 
but  judges  preside  therein.  The  executive  sees  to  the  execution  of 
the  laws,  when  there  is  no  doubt  or  difficulty ;  but  these  cases  of 
doubt  and  difficulty  are  the  very  occasions  when  judicial  interposi- 
tion is  required.  What  is  the  law  applying  to  a  given  case  ?  Is  it 
constitutional  ?  Has  it  been  violated  ?  What  are  the  consequences  ? 
These  are  the  questions  which  judges  are  ordained  to  answer,  with 
reference  to  all  the  interests  which  men  hold  dear  on  earth,  when- 
ever these  interests  become  the  subject  of  controversy;  and  in 
making  up  their  decisions,  they  are  less  limited  by  precise  and  per- 
emptory instructions,  than  any  other  public  officers,  in  the  discharge 
of  their  prescribed  duties.  No  wonder,  therefore,  that  the  framers 
of  our  government  evinced  a  deep  solicitude  with  respect  to  the 

rerenne,  impeachment,  and  questions  inroMng  the  national  peace  and  harmony  — 
id.  860.  Cases  of  impeachment  were  afterwards  stricken  out,  and  cases  arising 
under  the  national  laws  added  —  id.  1187.  On  a  subsequent  debate,  appointment 
by  the  president  and  senate  was  negatived,  3  to  6,  and  appointment  by  the  senate 
affirmed  by  the  same  rote — id.  1171-5.  Such  was  the  condition  of  this  depart- 
ment, as  reported  in  the  first  plan  of  a  constitution,  except  that  there  was  a 
more  specific  enumeration  of  the  cases  of  jurisdiction  —  id.  1238-9.  A  proposition 
to  make  the  judges  removable  by  the  executive  on  the  application  of  Congress, 
received  but  one  vote  —  id.  1487.  The  last  proposition  was,  that  the  judges  should 
be  appointed  by  tlie  president  and  senate,  which  was  adopted  unanimously  —  id. 
1620.  For  further  information  respecting  the  judicial  department,  see  2  Story,  Const, 
chap.  38 ;  1  Kent,  Com.  lee.  14-18 ;  Sergeant  on  Constitutional  Law ;  Duponceau  on 
Federal  Jurisdiction ;  Conkling  on  the  Jurisdiction  and  Practice  of  the  U.  S.  Courts ; 
3  Black.  Com.  chap,  3-6 ;  Kitchen  on  Courts ;  United  States  v.  Ravara,  2  Dall.  297 ; 
Cliisholm  V.  Georgia,  2  Dall.  419 ;  Clarke  v.  Harwood,  3  Dall.  842 ;  Wiscart  v, 
Dauchy,  3  Dall.  821;  Fowler  v,  Lindsey,  3  Dall.  411 ;  Turner  v.  Bank  of  North 
America,  4  Dall.  8 ;  New  York  v.  Connecticut,  4  Dall.  1 ;  Marbnry  v,  Madison,  1 
Cranch,  137 ;  Clarke  v.  Bazadone,  1  Cranch,  212;  United  States  v.  Moore,  3  Cranch, 
159 ;  Owings  v,  Norwood,  5  Cranch,  344 ;  Durousseau  v.  United  States,  6  Cranch, 
807;  M'Intyre  ».  Wood,  7  Cranch,  604;  Fairfax  v.  Hunter,  7  Cranch,  603;  Martin  v. 
Hunter,  1  Wheat.  304;  Miller  v,  Nicholls,  4  Wheat.  811;  Cohens  v.  Virginia,  6 
Wheat.  264;  United  States  v.  Ortega,  11  Wheat.  467 .  Williams  v.  Norris,  12  Wheat. 
117 ;  Montgomery  v,  Hernandes,  12  Wheat.  120.  Also,  by  way  of  comparison,  the 
8d,  4tb,  6th,  and  6th  chapters  of  Blackstone's  third  book. 
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structure  of  this  department.  They  would  have  been  unequal  to 
their  mighty  undertaking,  if  they  had  not  been  deeply  sensible  how 
much  its  ultimate  success  must  depend  upon  a  well-constituted 
judiciary.  And  yet,  wliile  this  department  holds  the  happiness  of 
individuals  so  much  at  its  disposal,  and  may  thus  become  so  eiii* 
cient  an  instrument  of  good,  it  is  a  gratifying  reflection,  that  no 
perversion  or  abuse  of  its  powers  can  ever  make  it  an  equally  effi- 
cient instrument  of  evil.  It  holds  neither  the  purse  nor  the  sword 
of  the  community.  It  dispenses  no  patronage.  It  makes  no  rules 
but  for  individual  cases.  Its  chief  function  is  judgment,  and 
that  affects  only  the  parties  in  litigation.  If,  therefore,  it  pos- 
sessed the  will  it  is  utterly  destitute  of  the  power  to  subvert  our 
liberties.  Tlie  blow  which  is  to  destroy  them,  if  it  come  at  all, 
must  come  from  one  of  the  other  departments.  The  judiciary 
can  do  little  to  promote  such  a  catastrophe,  but  may  do  much  to 
avert  it. 

We  have  seen  that  the  want  of  a  federal  judiciary  was  one  of 
the  glaring  defects  of  the  confederation.  The  framers  of  the  con- 
stitution, therefore,  with  this  admonition  before  them,  were  unani- 
mous in  the  opinion  that  such  a  department  must  be  created.  No 
one  thought  of  leaving  the  interpretation  of  federal  powers  en- 
tirely to  the  State  tribunals.  There  were  some,  however,  who 
thought  that  it  would  be  sufficient  to  provide  one  supreme  federal 
tribunal,  as  a  court  of  ultimate  resort,  and  leave  the  rest  to  the 
States ;  but  this  number  was  small  The  weight  of  opinion  was 
greatly  in  favor  of  providing  also  for  inferior  federal  courts,  and 
thus  forming  a  complete  federal  judiciary.  Again,  there  were 
some  in  favor  of  imitating  the  structure  of  the  English  judiciary, 
as  several  of  the  States  have  done,  by  making  the  senate  the  court 
of  final  jurisdiction.  But  this  opinion,  also,  yielded  to  the  great 
maxim,  that  power,  in  order  to  be  safe,  must  be  divided  among 
distinct  departments.  And  the  constitution  accordingly  declares, 
that "  the  judicial  power  of  the  United  States  shall  be  vested  in 
one  supreme  court,  and  in  such  inferior  courts  as  the  Congress 
may  from  time  to  time  ordain  and  establish;''  and  in  another 
place,  that  "  the  Congress  shall  have  power  to  constitute  tribunals 
inferior  to  the  supreme  court,  (a)  This  last  provision  is,  of 
course,  a  pleonasm,  and  the  most  striking  one  in  tlie  constitution. 
It  may  now  appear  strange  that  this  language  of  the  constitution 
should  ever  have  been  supposed  to  leave  it  optional  with  Congress, 
to  provide  for  a  supreme  and  inferior  courts  or  not.  But  this  was 
once  a  question  of  much  speculation ;  though  it  does  not  appear 
that  Congress  has  ever  regarded  the  provision  otherwise  than  as 
strictly  imperative.  A  question  of  more  doubt  has  been,  whether 
Congress  is  hereby  required  to  vest  the  whole  judicial  power  of 
the  United  States  in  the  federal  courts ;  or  has  an  option  to  confer 

(a)  The  conrention  at  first  resolved  that  there  should  be  one  supreme,  and  inferior 
tribunals ;  but  afterwards  left  the  matter  of  inferior  tribunals  to  Congress.  Mad.  Papi 
791,  800. 
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Bome  portions  of  it  upon  the  State  courts.  But  it  has  been  de- 
cided, that  all  the  jurisdiction  contemplated  by  the  constitution 
must  be  vested  in  courts  constituted  by  Congress.  If  the  State 
courts  have  a  concurrent  jurisdiction  in  certain  cases,  it  is  because 
they  possessed  such  jurisdiction  originally,  and  the  federal  consti- 
tution did  not  take  it  away.  They  cannot  derive  it  from  any  grant 
of  Congress,  because  the  constitution  does  not  authorize  Congress 
to  confer  it.  (a)  The  result  then  is,  that  there  must  be  one,  and 
only  one,  supreme  federal  court ;  that  the  number  and  nature  of 
the  inferior  courts  are  left  to  the  discretion  of  Congress  ;  and  that, 
among  these  courts,  all  federal  jurisdiction  must  be  distributed. 
In  this  way  has  the  constitution  redeemed  the  pledge  given  in  its 
preamble,  "  to  establish  justice." 

§  45.  Organization  of  the  Federal  Courts.  The  organization  of 
the  federal  courts,  pursuant  to  the  foregoing  provisions,  is  as  fol- 
lows :  Besides  the  supreme  court,  Congress  has  created  two  infe- 
rior courts,  denominated  circuit  and  district  courts.  But  for  these 
three  grades  of  courts,  there  are  but  two  grades  of  judges ;  namely, 
supreme  and  district  judges.  (6)  The  supreme  court  consists  of  nine 
supreme  judges  ;  namely,  one  chi^justicCj  and  eight  associate  jus- 
tices. ((?)  This  court  holds  one  session,  annually,  at  the  seat  of  gov- 
ernment. For  the  purpose  of  organizing  the  inferior  courts,  the 
United  States  are  parcelled  off  into  districts  and  circuits.  Each 
State  forms  at  least  one  district,  and  sometimes  more.  For  each 
of  these  districts,  there  is  a  district, court,  consisting  of  a  single 
district  judge,  and  held  at  least  twice  a  year.  Several  of  these 
districts  constitute  one  circuit.;  for  which  there  is  a  circuit  court, 
held  twice  a  year,  in  eacli  district  of  the  circuity  and  composed  of 
one  supreme  judge  and  the  district  judge.  Thus,  the  circuit  court 
holds  an  intermediate  rank  between  the  supreme  and  district  courts. 

(a)  Martin  v.  Hunter,  1  Wheat.  804;  Prigg  v.  Commonwealth  of  Penn.,  16  Peters, 
539.  See  Moore  v.  People  of  Illinois,  14  How.  13.  Nor  can  any  State  legislature 
confer  jurisdiction  upon  courts  of  the  United  States.  Greeley  v.  Townsend,  25 
Cal.  604  ;  Payne  u.  Hook,  7  Wail.  425.  But  whenever  a  general  rule  as  to  property, 
or  personal  rights,  or  injuries  to  either,  is  established  by  State  legislation,  its  enforce- 
ment by  a  federal  court  in  a  case  between  proper  parties  is  a  matter  of  course ; 
and  the  jurisdiction  of  the  court  in  such  case  cannot  be  prohibited  by  the  State  leg- 
islature. So  held  in  a  case  giving  an  action  to  the  representatives  of  a  man  killed  by 
negligence,  and  requiring  the  action  to  be  brought  in  the  State  courts.  Railway  Co. 
V.  Whitton,  18  Wall.  270.  When  a  State  law  gives  a  right,  a  United  States  court  in 
a  proper  case  will  give  it  effect.  Ex  parte  McNiel,  13  Wall.  236.  When  a  State  has 
created  a  corporation,  it  cannot  by  any  provision  in  its  charter  prevent  its  being  sued 
in  the  courts  of  the  United  States,  by  a  citizen  of  another  State.  Cowles  v.  Mercer 
Co..  9  Wall.  118. 

(6)  By  the  act  of  April  10, 1869,  nine  circuit  judges  were  created  with  a  salary  of 
$5000  per  annum,  and  the  judges  of  the  supreme  court  were  required  only  to  hold 
court  in  each  district  in  their  circuit  once  in  two  years. 

(c)  By  the  act  of  March  8,  1863,  another  associate  justice  was  added,  making 
nine  associate  justices.  But  by  the  act  of  July  3, 1866,  no  racancy  in  the  office  of 
associate  justice  is  to  be  filled  until  the  number  of  associate  justices  is  reduced  to 
six.  The  supreme  court  is  thereafter  to  consist  of  the  chief  justice  and  six  associate 
justices,  any  four  of  whom  shall  be  a  quorum.  One  term  is  to  be  held  annually  at 
the  seat  of  government,  and  such  adjourned  or  special  terms  as  may  be  necessary. 
By  the  act  of  April  10, 1869,  the  court  was  restored  to  its  original  number  of  one 
chief  justice  and  eight  associate  justices,  of  whom  six  were  to  form  a  quorum. 
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It  was  originally  doubted,  and  not  without  reason,  whether  the 
supreme  judges  could  constitutionally  sit  on  the  circuits  at  all; 
and  perhaps  it  may  become  expedient  to  act  upon  this  doubt,  and 
create  a  distinct  set  of  circuit  judges. 

§  46.  Organization  of  the  State  Courts.  Here  there  is  much  di- 
versity. In  this  State,  the  plan  is  similar  to  that  of  the  federal 
courts.  For  three  grades  of  courts  there  are  but  two  grades  of 
judges.  The  supreme  court  consists  of  five  judges,  who  hold  at 
least  one  session,  annually,  at  the  seat  of  government.  For  the 
purpose  of  organizing  the  other  courts,  the  State  is  divided  into 
common  pleas  districts^  in  each  of  which  there  are  three  common 
pleas  judges.  The  district  court  for  each  district  is  held  by  one 
supreme  judge,  and  the  three  common  pleas  judges.  In  each 
county  there  is  held  a  common  pleas  court  by  one  of  the  common 
pleas  judges,  and  each  may  be  holding  a  court  at  the  same  time. 
There  is  next  a  probate  court  for  each  county,  held  by  a  single 
judge ;  and,  lastly,  courts  of  justices  of  the  peace  for  each  township. 

§  47.  Appointment^  Tenure^  Compensation,  The  mode  of  appoint- 
ment  of  judges  is  the  next  subject  of  inquiry.  The  federal  conven- 
tion at  first  resolved  that  the  supreme  judges  should  be  appointed 
by  the  senate,  without  the  nomination  of  the  president,  (a)  But, 
as  we  have  already  seen,  the  constitution  was  ultimately  so  framed 
as  to  require  them  to  be  appointed  by  the  president  and  senate. 
Congress  has  also  required  the  inferior  judges  to  be  appointed  in 
the  same  way.  The  excellence  of  this  mode  of  appointment  has 
been  sufBciently  dwelt  upon.  But  if  further  illustration  were 
wanted,  it  might  be  found  in  the  contrast  which  our  State  consti- 
tution furnishes.  Formerly,  all  our  judges  were  elected  by  joint 
ballot  of  both  houses  of  assembly,  and  our  justices  of  the  peace, 
by  the  people  of  each  township.  By  the  new  constitution,  all  the 
judges  are  elected  by  the  people.  That  the  federal  method  is  pref- 
erable, seems  hardly  to  admit  of  doubt.  One  man  can  select  better 
than  many  ;  and  where  there  is  a  negative  given  to  another  body 
of  men,  there  can  be  little  danger  of  improper  appointments. 

Tenure  of  Office.  (6)     The  tenure  of  Judicial  office  comes  next  in 

{a)  The  first  proposition  was  that  Congress  should  appoint  the  judges,  which  was 
negatived  by  a  vote  of  9  to  2.  Then,  that  the  senate  should  appoint,  which  passed 
unanimously.  Dr.  Franklin  mentioned  the  Scotch  mode  of  a  nomination  by  the  bar, 
who  would  be  sure  to  select  the  best  lawyer  to  get  him  out  of  the  way.  Mad.  Pap. 
792,  866.  Then,  that  the  executive  should  appoint  tliem,  which  was  negatived,  2  to 
6  —  id.  1131-4.  Then,  that  the  executive  should  appoint  them  with  the  consent  of  the 
senate,  which  was  lost  by  a  tie  vote  —  id.  1186.  A  subsequent  proposition  to  the 
same  effect  was  debated,  and  negatived,  8  to  6,- and  appointment  by  the  senate 
afHrmed,  6  to  8  —  id.  1171-6.  But  ultimately,  appointment  by  the  president  and 
senate  was  carried  unanimously  —  id.  1620. 

{b)  There  seems  to  have  been  no  diversity  of  opinion  in  the  convention  upon  this 
subject.  Mad.  Pap.  794.  A  proposition  that  judges  sliould  be  removable  by  the 
president,  on  the  application  of  Congress,  received  but  one  vote  — id.  1436.  By  the 
act  of  April  10,  1869,  any  judge  over  seventy  having  held  his  commission  at  least 
ten  years  may  resign,  and  still  receive  his  salary  for  the  term  of  his  natural  life. 
By  the  act  of  March,  1878,  the  salary  of  the  chief  justice  was  made  f  10,600  per 
annum,  and  of  each  of  the  associate  justices  910,000  per  annum. 


JT7DICIAL  DEPABTHBNT.  Ill 

order.  We  have  seen,  that  a  salutary  republican  jealousy  has  lim- 
ited the  legislative  and  executive  functionaries  to  short  and  fixed 
terms  of  service.  But  various  reasons  seem  to  justify  a  departure 
from  this  policy,  in  relation  to  judicial  oflScers,  First,  no  danger 
is  to  be  apprehended  from  a  long  term,  because  judicial  power, 
from  its  nature,  cannot  enslave  the  people.  Secondly^  a  proper  dis- 
charge of  judicial  duty  requires  vast  learning  and  experience,  which 
a  short  term  of  service  would  furnish  neither  an  adequate  motive 
nor  opportunity  for  acquiring.  And  thirdly^  integrity,  firmness, 
and  independence,  so  indispensable  to  a  well-organized  judiciary, 
can  only  be  secured  by  an  independent  tenure  of  office.  Accord- 
ingly, in  imitation  of  the  best  governments  in  Europe,  and  the  best 
of  our  State  constitutions,  the  federal  constitution  declares  that 
*'  the  judges  both  of  the  supreme  and  inferior  courts,  shall  hold 
their  offices  during  good  behavior."  The  consequence  is,  tliat  they 
are  removable  only  by  impeachment.  They  are  thus  placed  be- 
yond the  reach  of  fear  or  favor,  and  have  nothing  to  consult  but 
tlie  monitor  within.  The  waves  of  popular  commotion  cannot 
reach  them  ;  and  they  have  no  occasion  to  court  the  good  will  of 
the  other  departments.  From  the  secure  elevation  on  which  they 
are  thus  placed,  all  disturbing  influences  being  removed,  they  are 
left  to  the  calm  and  fearless  exercise  of  unbiassed  judgments ;  (a)  and 
there  is  a  life  before  them  in  which  to  perfect  themselves  for  duty. 
But  here  again  our  State  constitution  offers  a  contrast.  Our 
judges  are  elected  for  only  five  years,  and  our  justices  of  the  peace 
for  only  three.  And  is  it  probable,  with  such  a  tenure  of  office, 
that  they  will  be  as  independent,  or  as  well  qualified,  as  with  the 
tenure  of  good  behavior  ?  There  can  be  but  one  answer  ;  and  yet, 
when  we  look  to  some  of  our  sister  States,  we  have  reason  to  be 
thankful  that  we  have  not  annual  elections.  There  is  a  provision 
in  some  of  the  State  constitutions,  making  judges  removable  on 
the  address  of  both  branches  of  the  legislature.  And  such  a  prop- 
osition was  made  with  respect  to  the  federal  judges,  but  tlie  con- 
vention wisely  rejected  it. 

Compensation.  The  next  topic  is  the  compensation  of  judges. 
This  should  be  so  large  as  to  secure  the  best  abilities ;  and  so  reg- 
ulated as  to  co-operate  with  the  other  provisions,  in  rendering  the 
judges  independent.  Accordingly,  the  federal  constitution  provides 
that  the  judges  "  shall,  at  stated  times,  receive  for  their  services  a 
compensation,  which  shall  not  be  diminished  during  their  continu- 
ance in  office."  It  may,  however,  be  increasedy  since  this  is  not 
prohibited.  (6)     This  provision  wisely  proceeds  upon  the  maxim, 

(a)  A  judge  of  a  conrt  of  general  jurisdiction  is  not  liable  to  a  judicial  action 
for  his  judicial  acts,  even  wlien  they  are  in  excess  of  his  jurisdiction,  and  alleged 
to  have  been  done  maliciously  or  corruptly.  It  is  only  a  clear  absence  of  all  jurisdic- 
tion over  the  subject,  which  would  render  the  act  a  usurpation  of  authority,  that  can 
render  him  liable.  For  such  act,  no  excuse  is  permissible.  Bradley  v.  Fisher,  18 
Wall.  885,  852. 

(6)  At  first,  the  convention  resolved  that  it  should  neither  be  increased  nor  dimin- 
ished. Mad.  Pap.  704.  Afterwards,  the  prohibition  to  increase  was  stricken  out, 
6  to  2— id.  1186, 1487. 
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that  the  power  over  one's  subsistence,  is  a  power  over  his  will ;  and 
that  the  power  to  diminish  it,  is  much  more  efficient  to  subdue  his 
will,  than  the  power  to  increase  it.  Accordingly,  the  judicial  sala- 
ries are  so  regulated,  that  while  they  may  be  prospectively  altered 
from  time  to  time,  as  circumstances  may  require,  yet  no  judge 
can  be  required  to  receive  a  less  salary  than  that  with  which 
he  went  into  office.  And  by  our  State  constitution  the  salary 
can  neither  be  increased  nor  diminished  during  the  term  of  ser- 
vice. 

§  48.  Subordinate  Officers  of  Courts,  (a)  To  complete  our 
view  of  the  organization  of  courts,  it  remains  that  I  speak  briefly 
of  the  subordinate  officers.  These  are,  the  recording  officer,  the 
executive  officer y  and  the  managers  of  causes.  Of  these,  in  their 
order. 

Recording  Officer.  This  officer  is  usually  styled  clerk,  but  some- 
times prothonotary.  His  regular  duties  are,  to  keep  a  record  of  all 
judicial  proceedings  ;  to  keep  the  seal  of  the  court,  and  affix  it  to 
all  papers  requiring  it ;  and  to  issue  all  writs  proceeding  from  the 
court.  The  supreme  federal  court  and  the  district  court  have  the 
appointment  of  their  respective  clerks  ;  and  the  clerk  of  the  district 
court  is  also  clerk  of  the  circuit  court  for  that  district.  These 
clerks  are  appointed  for  no  definite  period,  and  are,  of  course, 
removable  at  pleasure.  Our  State .  courts,  likewise,  formerly  ap- 
pointed their  respective  clerks  for  each  county,  who  held  their 
offices  for  seven  years,  unless  removed  for  misbehavior.  But  now 
there  is  a  clerk  elected  for  three  years  in  each  county,  who  is  clerk 
of  all  the  courts  held  in  the  county,  except  the  probate  court  and 
courts  of  justices  of  the  peace.  His  compensation  is  derived  from 
fees. 

Executive  Officer.  (6)  The  executive  officer  is  variously  styled 
marshal,  sheriff,  or  constable^  according  to  the  court  in  which  he 
officiates.  The  executive  officer  of  the  federal  courts  is  a  marshal, 
who  is  appointed  for  each  district,  by  the  president  and  senate,  for 
the  term  of  four  years,  but  removable  at  pleasure  by  the  president. 
The  executive  officer  of  the  State  courts  is  the  sheriff,  who  is  elected 
biennially  by  the  people  of  each  county,  as  before  described.  The 
executive  officer  of  the  courts  of  justices  of  the  peace  is  the  con- 
stable, who  is  elected  annually  by  the  people  of  each  township,  as 
before  described.  The  various  duties  of  these  officers  are  minutely 
defined  by  law,  and  will  be  often  referred  to  hereafter.  It  is  suf- 
ficient here  to  say,  that  all  writs,  orders,  judgments,  and  decrees 
of  their  respective  courts,  are  by  them  carried  into  execution. 
Their  compensation  is  derived  from  fees,  and  they  are  under  bonds 
for  fidelity. 


(a)  1  Kent,  Com.  806-9. 


1  Black.  Com.  389;  1  Kent,  Com.  809;  Watson's  Sheriff;  Dalton's  Sheriff; 
Sheppard's  Constable;  Swan's  Justice  and  Constable;  G Wynne's  Sheriff;  Webb  t7. 
Anspach,  8  Ohio  SUte,  622 ;  Fans  v.  The  State,  3  id.  159;  Champaign  Co.  Bank  v. 
Smith,  7  id.  50. 
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Attorneys,  (a)  Although  parties  are  permitted  to  manage  their 
own  causes,  if  they  bo  wish,  yet  the  successful  conducting  of  liti- 
gation involves  so  much  formality  and  technicality,  as  generally  to 
require  a  set  of  men  educated  for  that  express  purpose.  In  Eng- 
land, these  men  are  variously  styled  attorney %^  solicitors^  advocates^ 
counsellors^  barristers^  and  sergeants^  according  to  their  rank  and 
duties.  But  in  this  country,  we  have  but  the  two  classes,  attorneys 
and  counsellors.  In  the  admiralty  courts  they  are  styled  proctors 
and  advocates.  These  classes  are  recognized  in  the  supreme  fed- 
eral court,  and  in  some  of  the  Stat«  courts ;  but  not  in  the  inferior 
federal  courts,  nor  in  the  courts  of  this  State.  Where  the  distinction 
between  attorneys  and  counsellors  prevails,  it  consists  principally 
in  this  :  that  attorneys  do  all  things  necessary  to  prepare  causes  for 
hearing,  and  counsellors  conduct  them  at  the  hearing.  The  requi- 
sites for  admission  at  the  bar  are  prescribed  by  law.  In  order  to 
practise  in  the  supreme  federal  court,  as  attorney  or  counsellor, 
one  must  have  practised  three  years  in  the  highest  court  of  the 
State  to  which  he  belongs.    The  inferior  federal  courts  merely 

(a)  See  8  Black.  Com.  25 ;  1  Kent,  Com.  306.  If  an  attorney  has  applied  to  hit 
own  ase  money  collected  for  his  client,  it  is  good  cause  to  suspend  him  from  practice. 
State  V.  Hand,  0  Ohio,  42.  The  court  wUl  not  act  upon  cliarges  made  against  an 
attorney,  unless  they  be  under  oath.  Ex  parte  Burr,  9  Wheat  629.  That  an  attorney 
has  been  stricken  from  the  rolls  of  one  court  for  a  contempt,  is  not  a  sufficient  reason 
for  exclading  him  from  another  court.  Ex  parte  Tillinghast,  4  Peters,  108.  Courts 
determine  the  qualifications  of  attorneys  and  the  causes  for  their  removal,  except  as 
limited  by  statute.  Expnrte  Secombe,  19  How.  9.  An  attorney  does  not  require  a 
written  appointment  from  his  client  as  authority  to  appear  for  him.  0«born  v.  Bank 
U.  S.,  9  Wheat.  738;  Pillsbury  v.  Dugan,  9  Ohio,  117 ;  Hirshfleld  r.  Landman,  8  E. 
1>.  Smith,  20S.  But  see  King  of  Spain  v.  OUrer,  2  Wash.  C.  C.  R.  429.  An  attorney 
may  contract  to  receive  part  of  the  property  recoyered  as  a  contingent  compensation ; 
but  a  stipulation  that  no  compromise  shall  be  made  without  his  consent,  is  illegal  and 
Toid.  Key  v.  Vattier,  1  Ohio,  182.  In  general,  the  act  of  an  attorney  in  court  binds  his 
client.  Treasurer  of  Champaign  v.  Norton,  1  Ohio,  270.  Otherwise,  if  he  appeared 
without  authority.  Critchlleld  v.  Porter,  3  Ohio,  618.  If  an  attorney  improperly  sue 
out  prooess,  he  may  be  ordered  to  pay  costs.  Kerr  v.  Bank  of  Chillicothe,  Wright, 
737.  If  there  be  no  special  agreement  for  a  fee,  the  attorney  may  recover  the  usual 
compensation.  Christy  r.  Douglass,  Wright,  486.  An  attorney's  fees  are  not  included 
in  the  term  costs.  McDonald  v.  Page,  Wright,  121.  The  retainer  of  an  attorney  does 
not  imply  an  undertaking  to  recover  a  judgment,  but  only  to  use  the  diligence  in  the 
ordinary  course.  Oallaher  u,  Thompson,  Wright,  46G.  He  is  liable  for  negligence 
and  want  of  reasonable  skill.  Goodman  i*.  Walker,  80  Ala.  482 ;  Wilson  v.  Coffin, 
2  Cush.  816;  Parker  v.  Kolls,  28  Kng.  L.  &  £q.  424.  An  attorney,  as  such,  has  no 
authority  to  make  a  compromise  for  his  client.  Holker  v.  Parker,  7  Cranch,  486 ; 
Mayor  v.  Foulkrod,  4  Wash.  C.  C.  R.  611.  His  authority  does  not  cease  with  recov- 
ering judgment.  Langdon  v,  Castleton,  80  Vt.  286 ;  McDonald  v.  Todd,  1  Grant 
(Penn.),  17.  He  may  issue  execution,  though  he  cannot  discharge  it  without  satis- 
faction. Union  Bank  v.  Geary,  6  Peters,  99 ;  Erwin  t;.  Blake,  8  Peters,  18.  Nor 
can  he  receive  the  notes  of  third  persons  in  discharge  of  it,  or  in  payment  of  a  debt, 
without  special  authority.  Jones  v.  Ranson,  8  Ind.  827 ;  Jeter  v.  Haviland,  27  Mo. 
262.  Or  mU  the  judgment.  Campbell's  Appeal,  29  Penn.  State,  401.  Or  release  or 
postpone  the  lien  on  lands  acquired  by  it.  Wilson  v.  Jennings,  3  Ohio  State,  628. 
Appearance  by  attorney  supersedes  the  necessity  of  process ;  but  if  an  attorney  appear 
without  authority,  he  is  answerable  in  damages.  JPield  v.  Gibbs,  1  Peters,  C.  C.  R. 
156,  466.  An  attorney  is  bound  to  disclose  to  his  client  if  he  have  any  adverse  inter- 
est. Williams  v.  Reed,  8  Mason,  406.  An  attorney  has  a  lien  on  the  judgment  for 
his  costs.  Mooney  r.  Lloyd,  6  Serg.  &  R.  412  ;  Woods  v.  Verry,  4  Gray,  867  ;  Cur- 
rier r.  B.  &  M.  R.  R.  Co.,  37  N.  H.  223;  Ward  v.  Wordsworth,  1  £.  D.  Smith,  698; 
Booney  r.  Second  Avenue  R.  R.  Co.,  18  N.  Y.  368.  Contra,  in  Indiana,  Hill  v.  Brink- 
ley,  10  Ind.  102.  After  he  has  voluntarily  withdrawn  from  a  case,  he  cannot  withhold 
•  paper  and  prevent  it  from  being  used  as  evidence.    White  v,  Harlow,  6  Gray,  463. 
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require  a  previous  admission  to  the  State  courts.  The  requisites 
for  admission  to  the  State  courts  vary  materially  in  the  different 
States.  In  Ohio  they  are  as  follows :  The  applicant  must  be  of  age, 
a  citizen  of  the  United  States,  and  of  good  moral  character ;  he 
must  regularly  have  studied  law  somewhere  for  two  years ;  and 
must  have  resided  one  year  within  the  State.  There  is  an  exception, 
however,  to  this  last  requisition,  when  the  applicant  has  been  in 
practice  two  years  in  another  State.  These  requisites  may  be 
evinced  by  the  certificate  of  some  attorney  in  the  State  ;  and  they 
entitle  the  applicant  to  an  examination.  This  is  conducted  either 
by  two  judges  of  the  supreme  court,  or  by  a  committee  of  the  bar 
appointed  by  them.  If  the  applicant  be  found  qualified,  the  oath 
of  ofiice  is  administered^  and  bis  admission  recorded.  He  is  there- 
by authorized  to  act  both  as  attorney  and  counsellor  at  law,  and 
solicitor  in  chancery,  in  all  the  State  courts,  (a)  The  only  excep- 
tion to  the  necessity  of  being  thus  admitted,  is  that  of  attorneys 
resident  in  other  States,  which  permit  our  attorneys  to  practise  in 
their  courts.  Attorneys  are  regarded  as  officers  oi  court,  acting 
under  the  supervision  of  the  judges,  who  have  authority,  upon  good 
cause,  to  suspend  them  from  practice.  They  are  not  required  to 
produce  a  special  authority  from  their  clients,  it  being  always  pre- 
sumed until  the  contrary  appears.  They  are  responsible  for  reason- 
able diligence  and  skill,  and  are  generally,  though  not  always, 
permitted  to  regulate  their  own  charges.  To  insure  the  utmost 
confidence  and  unreserve  on  the  part  of  their  clients,  in  giving  them 
the  necessary  information,  attorneys  are  excused  from  testifying 
in  court,  as  to  any  thing  professionally  confided  to  them.  (6) 

Government  Attorneys.  In  all  criminal  proceedings,  government 
is  a  party  to  the  prosecution  ;  and  not  unfrequently  in  civil  pro- 
ceedings. Hence  the  necessity  of  a  special  law  officer  to  attend  to 
its  interests.  The  attorney-general  of  the  United  States  is  the  regu- 
lar law  adviser  of  the  president  and  heads  of  departments,  and  has 
the  management  of  all  causes  in  the  supreme  court,  in  which  the 
federal  government  is  concerned.  There  is,  likewise,  a  district- 
attorney  for  each  district,  to  attend  to  causes  in  the  circuit  and  dis- 
trict courts.  These  officers  are  appointed  by  the  president  and 
senate.  A  similar  arrangement  exists  in  most  of  the  States.  In 
Ohio,  there  is  an  attorney-general  for  the  State,  and  prosecuting 
attorneys  for  each  county,  whose  duty  it  is  to  conduct  all  criminal 
proceedings,  and  all  civil  suits,  in  which  the  State  is  interested. 
These  officers  are  elected  by  the  people,  (c) 

(a)  By  the  act  of  April  7, 1856,  students  of  incorporated  law  colleges  of  Ohio» 
whose  qualifications  have  been  certified  to  by  a  committee  of  attorneys  appointed  by 
the  district  court,  and  examining  such  students  at  the  commencement  exercises  of 
such  college,  may  be  admitted  without  further  examination. 

(6)  Andrews  v.  Solomon,  1  Peters,  C.  C.  366;  Chirac  v,  Reinicker,  11  Wheat. 
280 ;  Hemenway  v.  Smith,  28  Vt.  701 ;  Thompson  ».  Kilboume,  28  id.  760 ;  Coon  ». 
Swan,  80  id.  6;  Allen  v.  Harrison,  80  id.  219 ;  Alderman  v.  The  People,  4  Mich.  414 ; 
Martin  v.  Anderson,  21  Geo.  801 ;  Parish  v.  Gates,  29  Ala.  264.  The  same  rule  ex- 
tends to  the  clerk  of  an  attorney.  Foster  v.  Hall,  12  Pick.  98 ;  Landsberger  v,  Gor- 
ham,  6  Cal.  460;  Sibley  v.  Waffle,  16  N.  Y.  188. 

(c)  In  England  there  is  no  public  officer  answering  to  our  prosecuting  attorneys. 
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§  49.  Jurisdiction  of  the  Federal  Courts,  (a)  From  the  organi- 
zation of  the  federal  and  State  courts,  we  pass  next  to  their  juris- 
diction.  When  a  case  is  within  the  power  of  a  given  court,  the 
court  is  said  to  have  jurisdiction  of  it.  This  jurisdiction  may  either 
be  exclusive  or  concurrent,  A  court  is  said  to  have  exclusive  juris- 
diction of  a  case,  when  it  cannot  be  brought  before  any  other  court ; 
and  to  have  concurrent  jurisdiction,  when  the  case  may  be  brought 
before  some  other  court.  Again,  jurisdiction  may  be  either  original 
or  appellate.  Tlie  jurisdiction  is  original  in  a  given  court,  when 
the  first  proceedings  may  be  commenced  in  that  court;  and  it  is 
appellate,  when  the  proceedings  must  be  commenced  originally  in 
some  other  court,  and  are  thence  transferred,  for  revision  or  cor- 
rection, to  the  court  in  question.  The  regular  method  of  trans- 
ferring a  cause  to  a  court  of  appellate  jurisdiction,  are  by  appeal  or 
by  torit  of  error ^  which  will  be  described  hereafter.  It  is  sufficient 
here  to  say,  that  an  appeal  removes  the  cause  entirely  and  in  all 
respects,  subjecting  the  facts,  as  well  as  the  law,  to  a  re-hearing  in 
the  court  abovfe.  Whereas,  a  writ  of  error  leaves  the  facts  as  deter- 
mined in  the  court  below,  and  only  carries  up  questions  of  law  for 
re-examination.  Such  being  the  nature  of  jurisdiction  in  general, 
I  shall  examine  the  jurisdiction  of  the  federal  and  State  courts,  in 
each  of  these  points  of  view. 

In  considering  the  jurisdiction  of  the  federal  courts,  two  ques- 
tions arise.  Firsts  how  much  jurisdiction  is  conferred  upon  them 
altogether  ?  Secondly^  how  is  this  jurisdiction  apportioned  among 
them  ?  And  first,  as  to  the  whole  amount  of  federal  jurisdiction. 
If  the  United  States  had  been  organized  into  one  consolidated 
nation,  there  would  have  been  no  difficulty  in  determining  how  far 
the  judicial  power  should  extend.  It  would  manifestly  have  em- 
braced all  subjects  of  judicial  cognizance  without  exception ;  and 
of  course  there  would  have  been  no  necessity  for  a  specification. 
But  the  federal  government  being  limited,  as  before  shown,  to 
certain  specific  national  objects,  this  limitation  applies  as  much  to 
the  judicial  as  to  the  other  departments  ;  it  being  an  obvious  maxim 
that  the  three  departments  should  be  co-extensive  in  their  powers. 
The  federal  constitution  does  not,  however,  merely  assert  this 
general  proposition  and  there  stop ;  but,  in  conformity  with  its 
general  plan,  it  proceeds  to  enumerate  specifically  all  the  objects 
to  which  the  judicial  powers  shall  extend.  These  are  included 
under  the  nine  following  heads  :  — 

whose  duty  it  is  to  attend  to  general  criminal  prosecutions.  They  are  conducted  by 
counsel  retained  by  the  prosecuting  witness.  Bills  to  provide  such  officers  have  been 
several  times  introduced  in  parliament,  and  the  subject  largely  discussed,  but  all  have 
yet  failed  to  pass.  Several  interesting  articles  on  the  subject  may  be  fomid  in  2  &  8 
Jurist  (n.  8.). 

(a)  The  convention  at  first  resolved,  that  the  jurisdiction  should  extend  to  the  col- 
lection of  revenue,  impeachments,  and  questions  involving  the  national  peace  and 
harmonv.  —  Mad.  Pap.  860.  The  matter  of  impeachments  was  afterwards  stricken 
out,  and  cases  arising  under  national  laws  added  —  id.  1187-8.  But  in  the  first  draft 
of  the  constitution,  a  specific  enumeration  of  the  cases  of  jurisdiction  was  contained 
—id.  1238,  1438-40.  See  Conkling  on  the  Jurisdiction  and  Practice  of  tlie  U.  & 
Courts ;  Daponceau  on  Federal  Jurisdiction ;  1  Kent,  Com.  lee.  15-17. 
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1.  "  To  all  cases  in  law  and  equity,  arising  under  this  constitu- 
tion, the  laws  of  the  United  States,  and  treaties  made  or  to  be  made 
under  their  authority."  (a)  We  have  already  seen  that  the  federal 
constitution,  laws,  and  treaties  constitute  the  supreme  law  of  the 
whole  Union.  And  hence  the  clear  propriety  of  making  them  cog- 
nizable by  that  judiciary,  which  alone  represents  the  whole  Union. 
The  language,  however,  requires  a  case  to  be  made ;  that  is,  a  suit 
must  be  instituted,  according  to  the  regular  course  of  judicial  pro- 
ceedings, to  be  described  hereafter.  The  federal  judges  cannot  be 
consulted  upon  mere  abstract  questions.  The  case  may  be  either 
in  law  or  equity,  and  of  a  civil  or  criminal  nature.     When  such  a 

{a)  See  Osbom  v.  Bank  of  U.  S.,  9  Wheat.  738.  And  in  the  case  of  the  Belfast, 
7  Wall.  624,  it  was  held  by  the  supreme  court  that  a  proceeding  in  rem  against  a 
vessel  for  goods  lost  in  transit  on  navigable  waters,  though  the  contract  was  between 
citizens  of  the  same  State,  and  for  a  voyage  wholly  within  the  limits  of  a  single  State, 
is  an  admiralty  proceeding,  and  the  United  States  courts  have  exclusive  jurisdiction 
thereof,  and  a  State  statute  authorizing  similar  proceedings  in  a  State  court  is  uncon- 
stitutional. This  case  intimates  a  distinction  between  tiie  lurisdiction  on  the  lakes 
and  waters  flowing  into  them  under  the  act  of  1846,  and  tide-water  and  the  streams 
flowing  into  it  under  the  old  judiciary  act.  But  the  question  coming  directly  before 
the  court  in  the  case  of  The  Eagle,  S  Wall.  16,  it  was  declared  that  the  act  of  1815 
does  not  limit  the  jurisdiction  of  the  United  States  courts  on  the  lakes  and  the  navi- 
gable waters  connected  therewith,  but  has  simply  become  entirely  inoperative  by  vir- 
tue of  subsequent  decisions,  and  the  courts  possess,  under  the  judiciary  act  of  1789, 
the  same  forms  as  to  admiralty  proceedings  on  such  waters  as  they  have  on  tide- 
water, and  navigable  waters  connected  therewith.  These  two  cases  seem  finally  to 
settle  the  doctrine. 

But  the  expressions  in  these  opinions  relate  solely  to  suits  in  rem,  and  must  be  so 
limited,  as  is  shown  by  the  case  of  Leon  r.  Galceran,  11  Wall.  186, 192.  where  the  court 
held  a  suit  in  personam  for  mariners'  wages  maintainable  at  common  law  in  a  State  court, 
and  that  the  vessel  might  be  seized  or  attached  in  such  suit,  when  the  State  law  gives 
a  lien  similar  to  the  maritime  lien,  for  the  purpose  of  subjecting  it  to  the  judgment 

The  question  as  to  what  is  a  navigable  river  has  been  largely  discussed  in  the 
recent  cases,  under  the  registry  laws  wliich  require  all  boats  on  the  navigable  waters 
of  the  United  States  to  take  out  a  license.  In  The  Daniel  Ball,  10  Wall.  667,  it  was 
held  that  a  steamer  transporting  goods  on  Grand  River,  Michigan,  between  ten 
towns  in  that  State,  some  of  which  goods  were  marked  for  other  States,  and  some 
came  from  other  States,  and  were  marked  for  places  in  Michigan,  must  take  out  a 
license.  The  court  say,  "  The  doctrine  of  the  common  law  as  to  the  navigability  of 
rivers  has  no  application  in  this  country.  Here  the  ebb  and  flow  of  the  tide  do  not 
constitute  the  usual  test,  as  in  England,  or  any  test  at  all.  ...  A  different  test 
must,  therefore,  be  applied  to  determine  the  navigability  of  our  rivers,  and  that  is 
found  in  their  navigable  capncity.  Those  rivers  must  be  regarded  as  navigable 
rivers  in  law  which  are  navigable  in  fact.  And  they  are  navigable  in  fact  when  they 
are  used,  or  are  susceptible  of  being  used  in  their  ordinary  condition  as  highways 
for  commerce,  over  which  trade  and  travel  are,  or  may  be,  conducted  in  the  cus- 
tomary modes  of  trade  and  travel  on  water.  And  they  constitute  navigable  waters 
of  the  United  States  within  the  meaning  of  the  act  of  Congress,  in  contradistinction 
from  the  navigable  waters  of  the  States,  where  they  form,  in  their  ordinary  condition, 
by  themselves  or  by  uniting  with  other  waters,  a  continued  highway,  over  which 
commerce  is  or  may  be  carried  on  with  other  States  or  foreign  countries  in  the  cus- 
tomary modes  in  which  such  commerce  is  conducted  by  water."  In  the  case  of  The 
Montollo,  11  Wall.  411,  the  question  is  further  discussed  with  reference  to  Fox  River, 
in  Wisconsin,  which  the  court,  though  taking  judicial  cognizance  of  the  principal 
geographical  features  of  the  country,  and  among  them  of  its  navigable  waters,  could 
not  settle  the  navigability  or  unnavigability  of.  The  court  say,  however,  that  the 
fact  that  he  carries  the  products  of  Wisconsin,  destined  'for  other  States,  which 
seemed  to  be  relied  on  in  The  Daniel  Ball  supra,  does  not  affect  the  case,  a«  it  has 
nothing  to  do  with  the  regulation  of  commerce;  but  that  it  dependa  entirely  upon 
whether  the  river,  by  itself  or  in  connection  with  others,  forms,  or  does  not  form,  a 
highway  for  commerce  with  other  States  or  foreign  nations. 
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case  is  presented,  growing  out  of,  or  involving  any  provision  of  the 
federal  constitution,  laws,  or  treaties,  it  falls,  for  that  reason,  with- 
in the  jurisdiction  of  the  federal  courts,  without  reference  to  the 
parties. 

2.  ^'  To  all  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls."  The  propriety  of  this  is  obvious,  from  the  consid- 
eration, that  these  officers,  representing  foreign  nations,  are  entitled 
to  be  treated  according  to  the  law  of  nations ;  and  questions  involv- 
ing the  law  of  nations  ought  clearly  to  be  cognizable  by  the  national 
judiciary. 

3.  "  To  all  cases  of  admiralty  and  maritime  jurisdiction,*'  (a) 
Up  to  the  year  1851,  these  cases  were  understood  to  be  limited  to 
the  "  High  Seas^"  meaning  tide- waters  only,  which  constituted  the 
grand  highway  of  nations;  but  now  the  presence  of  tides  is  no 
longer  the  criterion ;  and  this  jurisdiction  is  held  to  embrace  all  the 

(a)  See  3  Black.  Com.  106 ;  1  Kent,  Com.  lee.  17  ;  The  Thomas  Jefferson,  10 
Wheat.  428;  The  Orieans  v.  PhcDhus,  11  Peters,  176;  Waring  v.  Clarke,  6  How. 
441 ;  People's  Ferry  Co.  of  Boston  v.  Beers,  20  How.  893.  Judiciary  act  of  1789, 
sec.  9,  1  Stat,  at  Large,  77  ;  Act  of  1815,  5  Stat,  at  Large,  726 ;  The  Propeller  Gene- 
see  Chief  v.  Fiuhugh,  12  How.  443.  Tliis  last  case  was  decided  in  1851.  It  over- 
rules the  preceding  cases,  and  extends  the  admiralty  jurisdiction  to  all  navigable 
waters.  And  see  M*Ginnis  v.  The  Pontiac,  5  McLean,  859 ;  Ward  v.  The  Ogdens- 
burg,  5  McLean,  622;  Rossiter  v.  Chester,  I  Douglass  (Mich.),  154.  This  act  does 
not  extend  to  a  shipment  of  goods  between  ports  in  the  same  State.  Allen  v,  New- 
bury, 21  How.  244.  As  to  the  jurisdiction  of  the  United  States  on  navigable  waters 
within  the  United  States,  see  People  v.  Tyler.  7  Mich.  161.  In  the  cases  of  the 
Moses  Taylor  and  the  Ad.  Bine  v.  Trevor,  4  Wallace,  555,  it  was  twice  decided  by 
the  Supreme  Court  of  the  United  States  at  the  December  term,  1866,  that  the  water- 
craft  laws  of  the  different  States,  so  far  as  they  give  admiralty  powers,  are  unconstitu- 
tional, as  the  grant  of  admiralty  and  maritime  jurisdiction  in  the  constitution  to  the 
courts  of  the  United  States  is  exclusive.  This  decision  will  undoubtedly  largely 
increase  the  business  of  these  courts,  particularly  upon  the  western  waters.  It  does 
not  exclude  the  State  courts  from  acting  by  common-law  remedies,  or  in  cases  not  of 
admiralty  jurisdiction.  In  the  supreme  court  of  New  York,  special  term,  "In  the 
matter  of  the  attachment  of  the  steamboat  Josephine,"  which  was  an  attachment 
upon  a  claim  for  supplies  furnished  to  a  domestic  vessel,  plying  to  the  ports  of  another 
State,  but  furnished  at  the  home  port,  Judge  Barnard,  on  motion,  dismissed  the  attach- 
ment on  the  authority  of  the  above  cases,  saying,  "  That  although  the  State  courts 
can  enforce  such  cUiims  against  the  debtor  by  action,  and  in  such  action  act  through 
the  party  upon  his  interest  in  a  vessel,  yet  they  cannot  proceed  against  the  vessel 
itself  as  the  party  defendant."  ( This  is  taken  from  the  newspaper  report  of  the 
decision.^ 

The  lien  laws  have  been  acted  by  State  tribunals  for  many  years,  and  have  been 
assumed  to  be  valid,  and  it  seems  singular  that  the  point  should  never  have  been  pre- 
sented for  decision  before.  Yet  the  conclusion  reached  seems  to  flow  naturally  and 
necessarily  from  the  previous  decisions  of  the  Uniterl  States  courts,  as  is  clearly 
shown  in  the  opinions  in  the  cases  cited  above.  Some  of  the  language  in  the  opinions 
ui  these  cases  would  seem  to  deny  the  power  of  the  State  legislatures  to  authorize 
their  courts  to  maintain  suits  in  rem  in  matters  outside  of  admiralty  jurisdiction.  But 
in  such  cases  it  would  seem  that  the  State  legislatures  should  have  full  control  over  the 
remedies  of  their  State  couru,  and  in  Allen  v.  Newbury,  21  How.  240,  and  Maguire 
V.  Card,  21  How  25,  it  was  held  that  admiralty  had  no  jurisdiction  over  vessels  plying 
wholly  within  the  waters  of  a  State.  If  so,  it  would  appear  that  a  State  statute  allow- 
ing suits  in  rem  against  such  vessels  for  supplies  furnished  would  not  conflict  with  this 
provision  of  the  constitution.  But  in  the  case  of  the  Mary  Washington  v.  Ayers,  5 
Am.  L.  Reg.  692,  Chase,  C.  J.,  says,  on  the  authority  of  the  Genesee  Chief,  12  How. 
454,  and  the  Propeller  Commerce,  1  Black,  578,  that  United  States  courts  have 
jurisdiction  iy  admiralty  over  contracts  of  affreightment  on  navigable  waters  wholly 
withui  a  State,  and  that  Allen  r.  Newbury  turns  upon  the  language  of  the  act  of 
181& 
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public  navigable  waters,  whether  rivers  or  lakes,  within  the  United 
States.  The  subjects  of  admiral tj  jurisdiction  will  be  considered 
in  the  lecture  on  Admiralty  Proceedings. 

4.  "  To  controversies  to  which  the  United  States  shall  be  a  party.'* 
This  provision  implies  that  the  United  States  may  sue ;  but  does 
not  authorize  them  to  be  sued.  The  presumption  is  held  to  be, 
that  government  will  always  do  right  to  individuals  without  suit ; 
but  that  individuals  may  not  be  so  ready  to  do  right  towards  gov- 
ernment. And  hence  the  propriety  of  authorizing  government  to 
sue,  but  not  to  be  sued.  This  doctrine  may  be  politic,  but  it  is  not 
magnanimous.  However,  the  propriety  that  government  should 
sue  in  its  own  courts,  when  it  does  sue,  is  manifest 

5.  "Tocontroversiesbetwcen  two  or  more  States."  (a)  This  pro- 
vision proceeds  upon  the  supposition  that  where  two  States  are  con- 
tending, the  courts  of  neither  are  in  a  condition  favorable  to  the 
administering  of  impartial  justice  to  tlie  other ;  whereas,  the  fed- 
eral judiciary  can  be  under  no  bias  of  self-interest*  Besides,  the 
general  harmony  is  hereby  better  secured. 

6.  "  To  controversies  between  a  State  and  citizens  of  another 
State."  (6)  Here,  again,  it  is  supposed  that  the  State  tribunals 
might  not  be  impartial;  and  the  national  judiciary  is  therefore 
selected.  It  was  early  made  a  question,  whether  this  provision 
authorized  suits  by  individuaU  against  a  State,  or  only  by  a  State 
against  individuals.  The  federalists  thought  that  it  authorized  only 
the  latter  ;  but  the  supreme  court  decided  that  it  authorized  both. 
This  decision  occasioned  the  eleventh  amendment  of  the  federal 
constitution,  which  declares  that  "  the  judicial  power  of  the  United 
States  shall  not  be  construed  to  extend  to  any  suit  in  law  or  equity, 
commenced  or  prosecuted  against  one  of  the  United  States,  by  citi- 
zens of  another  State,  or  by  citizens  or  subjects  of  any  foreign  State." 
Accordingly,  no  individual  can  now  sue  a  State,  unless  it  be  in  the 
courts  of  that  State,  and  by  its  own  consent,  (t?)    But  it  has  been 

(a)  It  wfts  proposed  in  the  coDTention,  that  this,  and  the  next  class  of  contro- 
Tcrsies,  should  be  decided  bv  a  singular  species  of  arbitration,  conducted  under  the 
supervision  of  the  senate ;  but  this  proposition  was  negatived,  8  to  2.  Mad.  Pap. 
1236,  1416.  See  Florida  v.  Georgia,  17  How.  478.  Virginia  v.  West  Virginia,  11 
Wall.  89. 

(6)  Chisholm  v,  Georgia,  2  Dall.  419;  Cohens  v.  Virginia,  6  Wheat.  264. 

(c)  The  sovereign  power  which  creates  a  court,  and  from  which  that  court  there- 
fore derives  all  its  power,  cannot  be  sued  therein  except  by  its  own  express  consent. 
Therefore  the  United  States  courts  cannot  have  jurisdiction  in  a  suit  against  the  United 
States,  unless  it  be  given  to  them  by  an  express  law.  Such  power  is  now  given  to 
the  court  of  claims,  which  is  created  expressly  to  investigate  the  validity  of  claims 
against  the  United  States.  Nor  can  a  State  be  sued  in  its  own  courts,  unless  there 
are  similar  statutes  giving  jurisdiction  in  such  cases.  Naturally,  however,  when  the 
sovereign  power  begins  a  suit  against  one  of  its  citizens  in  its  own  courts,  the  court, 
as  is  stated  in  the  text,  will  have  jurisdiction  over  a  writ  of  error,  by  which  the  sover- 
eign becomes,  for  the  time  being,  the  defendant,  for  the  sovereign  having  Tolnntarilv 
submitted  his  rights  to  the  courts  must  abide  by  their  final  decision,  but  even  in  such 
cases  the  court  could  not  grant  affirmative  relief  against  the  sovereign.  It  could  only 
deny  the  relief  asked  by  it.  So,  too,  when  a  set-off  is  pleaded,  though  it  might  be 
allowed,  no  judgment  could  be  entered  for  the  balance  found  due  by  the  jury.  Case 
V  Terriil,  11  Wall.  199.  A  fortiori,  under  our  system  of  government,  a  State  court 
cannot  have  jurisdiction  in  a  suit  against  the  United  States.    Thus  when  vessels  were 
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decided,  that  where  a  State  first  sues  an  indiyidual,  and  afterwards, 
in  the  progress  of  that  suit,  becomes  defendant  in  error,  this,  not 
being  an  original  suit  against  the  State,  is  not  prohibited  by  the 
amendment,  (a) 

7.  "  To  controversies  between  citizens  of  different  States."  (6) 
The  word  "  citizen,"  here  means  residents^  there  being  no  such 
thing  as  State  citizenship.  The  reason  of  this  provision  is  of  the 
same  nature  as  of  the  two  preceding. 

8.  "  To  controversies  between  citizens  of  the  same  State,  claim- 
ing lands  under  grants  from  different  States."  Here  the  rights  of 
the  two  States  to  make  the  grant,  would  be  put  in  issue  ;  and  it  is 
therefore  supposed  that  the  courts  of  neither  State  would  be  in  a 
condition  to  decide  without  biaa 

9.  "  To  controversies  between  a  State  or  the  citizens  thereof, 
and  foreign  States,  citizens,  or  subjects."  This  provision  sup- 
poses that  neither  foreign  States  nor  foreign  individuals  could 
have  the  same  assurance  of  impartial  justice  from  the  tribunals  of 
a  State  with  which,  or  with  whose  citizens,  the  controversy  was 
depending,  as  from  the  federal  tribunals. 

It  will  be  observed,  that  of  these  nine  classes  of  cases,  only  the 
first  and  third  have  reference  to  the  subject-matter  of  controversy. 
In  the  remaining  seven,  the  jurisdiction  depends  upon  the  char- 

built  for  the  United  States,  a  State  court  could  not  enforce  a  lien  to  material-men  for 
the  materials  used  in  their  construction,  given  bj  the  laws  of  the  State  where  they 
were  built.    Briggs  v.  Life  Boats,  11  Allen,  157. 

Where  the  statute  of  a  State  has  given  the  State  courts  jurisdiction  in  certain  cases 
against  the  State,  the  repeal  or  modiflcation  of  that  statute  will  affect  even  cases  pend- 
ing at  the  time  of  such  repeal  or  modification.  The  permission  to  sue  the  State  was 
only  a  favor  granted,  not  a  contract.  Beers  v.  Arkansas,  20  Uow.  527 ;  Bank  of 
Washington  u.  Arkansas,  20  How.  530. 

(a)  Where  several  persons  are  joined  as  parties,  they  must  be  such  that  each  one  of 
the  plaintiffs  could  sue  or  be  sued  by  each  one  of  the  defendants,  and  this  rule  extends 
to  the  members  of  a  corporation.  See  Hope  Insurance  Company  v.  Boardman,  6 
Cranch,  57  ;  Bank  of  United  States  v.  Deveaux,  5  Cranch,  61 ;  Commercial  Bank  of 
Vicksburg  v,  Slocomb,  14  Peters,  60.  These  cases  have  been  overruled,  and  it  is 
now  held  that  a  corporation  is  a  citizen  of  the  Sute  where  it  was  created  and  does  its 
business,  for  the  purposes  of  suing  and  being  sued,  although  some  of  its  members  are 
not  citizens  of  such  State.  Louisville,  &c.,  R.  R.  Co.  v.  Letson,  2  How.  497  ;  Rundle 
r.  Delaware  &  Raritan  Canal  Co.,  14  id.  95,  9G ;  Northern  Ind.  R.  R.  Co.  v.  Mich. 
Cen.  R.  R.  Co.,  15  id.  238;  Covington  Drawbridge  Co.  v.  Shepherd,  20  id.  227,  21  id. 
113;  Shelby  v.  Hoffman,  7  Ohio  State,  450.  But  a  corporation  is  not  a  citizen  of 
the  State  creating  it  within  the  meaning  of  that  section  of  the  constitution,  securing 
to  citizens  of  one  State  aU  the  privileges  and  immunities  of  citizens  in  another  State. 
A  State  may  therefore  legally  impose  on  foreign  corporations  coming  to  do  business 
witliin  it,  taxes  and  requirements  different  from  those  to  which  their  home  corpora- 
tions are  subjected.  Paul  v.  Virginia,  8  Wall.  168;  Ducal  u.  Chicago,  10  Wall. 
410;  Railway  Co.  v.  Whitton,  18  Wall.  270.  A  municipal  corporation,  such  as  a 
county,  may  be  sued  by  a  citizen  of  another  State  in  the  courts  of  the  United  States, 
and  tlie  statute  of  the  State  creating  it  cannot  prevent  tliis.  Cowles  v.  Mercer  Co., 
9  Wall,  lia 

(h)  In  Scott  V.  Sanford,  19  How.  393,  it  was  maintained  by  a  portion  of  the 
courr,  that  persons  of  pure  African  blood,  whose  ancestors  were  imported  into  this 
country  and  sold  as  slaves,  cannot  be  citizens  within  the  meaning  of  this  clause,  so  as 
to  sue  in  the  federal  courts.  But  see  Tannis  v.  Doe,  21  Ala.  454 ;  United  States  t;. 
Ritchie,  17  How.  525;  State  v.  Manuel,  4  Dev.  &  Bat  24,  25;  State  v,  Newsome,  5 
Iredell,  253 ;  Fisher  o,  Dabbs,  8  Terg.  126,  127 ;  2  Kent,  Com.  258,  note  (6).  See 
article  in  Law  Reporter  for  June,  1857,  on  the  case  of  Dred  Scott. 
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acter  of  the  parties  alone,  without  regard  to  the  subject-matter. 
Hence  results  the  important  consequence,  that  the  jurisdiction  of 
the  federal  courts  embraces  every  possible  variety  of  litigation. 
And  it  is  this  which  renders  the  decisions  of  the  supreme  federal 
court  so  exceedingly  valuable  as  a  body  of  general  law,  having  the 
very  higliest  authority  throughout  the  whole  Union.  These  nine 
classes  include  all  the  cases  of  which  the  federal  courts  can  en- 
tertain jurisdiction;  so  that  its  extent  is  thus  definitely  ascer- 
tained, (a)  And  the  next  inquiry  is,  how  it  has  been  apportioned 
among  the  federal  courts. 

Jurisdidioji  of  the  Supreme  Court.  This  court  being  intended 
chiefly  for  the  tribunal  of  last  resort,  exercises  very  little  original 
jurisdiction.  The  constitution  declares  that,  "  in  all  cases  af- 
fecting ambassadors,  other  public  ministers,  and  consuls,  and  those 
in  which  a  State  shall  be  a  party,  the  supreme  court  shall  have 
original  jurisdiction."  And  on  the  principle,  that  the  affirmation 
of  a  power  in  s^xjcified  cases,  excludes  it  in  all  cases  not  specified, 
it  has  been  held  that  the  original  jurisdiction  of  the  supreme  court 
comprehends  these  cases  only,  and  Congress  can  extend  it  no 
further.  It  has  also  been  held,  that  even  in  these  specified  cases, 
original  jurisdiction  is  not  confined  absolutely  to  the  supreme  court, 
but  may  be  vested  in  the  inferior  courts.  In  a  word,  the  supreme 
court  can  have  original  jurisdiction  in  no  cases  but  these,  and  it 
need  not  necessarily  have  it  even  in  these.  This  limitation  thus  in- 
terpreted, is  the  only  limitation  upon  the  discretion  of  Congress,  in 
the  apportionment  of  federal  jurisdiction.  For  the  next  provision 
declares,  that  "  in  all  the  other  cases  before  mentioned,  the  supreme 
court  shall  have  appellate  jurisdiction,  both  as  to  law  and  fact,  with 
such  exceptions,  and  under  such  regulations,  as  the  Congretss  shall 
make^  At  first  there  was  great  opposition  to  this  proposition,  on 
fc  account  of  the  phrase  '•  both  as  to  laiv  and  fact^  It  was  appre- 
hended that  Congress  might  assume  to  authorize  the  supreme  court 
to  reverse  the  verdict  of  a  jury  as  to  matters  of  fact,  and  thus 
greatly  impair  the  right  of  trial  by  jury.  This  far-fetched  objec- 
tion occasioned  the  seventh  amendment,  which  declares  that ''  in 
suits  at  common  law,  while  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved ;  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court 
of  the  United  States,  than  according  to  the  rules  of  the  common 
law."  (/>)  This  amendment,  therefore,  entirely  removes  the  objection 
before  mentioned.  And,  accordingly,  Congress  may  exercise  a  com- 
plete discretion  in  the  apportionment  of  jurisdiction,  with  the  above 
exception  as  to  the  original  jurisdiction  of  the  supreme  court. 

(a)  No  act  of  a  State  lepislatiire  can  confer  jurisdiction  upon  the  courts  of  tlie 
United  States.     Greeley  r.  Townsend,  *2o  Cal.  004. 

[h)  The  first  chiusc  of  tliis  amendment  relates  solely  to  courts  of  the  United 
States :  the  second,  tliouKh  not  applicahle  to  proceedings  in  the  State  courts,  does 
apply  to  a  n-view  in  the  Uniteil  Suites  courts  of  facts  so  tried  in  a  State  court. 
Tarsons  v.  Bedford,  3  Teters,  447;  Ju&tices  v.  Murray,  9  Wall.  274. 
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In  parenanoe  of  this  discretion,  Congress,  by  the  celebrated  ju- 
diciary act  of  1789,  (a)  created  the  present  judiciary  system.     By 
this  act  the  appellate  jurisdiction  of  the  supreme  court  is  as  follows : 
It  revises,  on  writ  of  error^  all  final  decisions  of  the  circuit  court 
in   civil  actions  at  law,  originally  commenced  there,  or  brought 
there  by  appeal  from  the  district  court,  where  the  value  in  contro- 
versy' exceeds  two  thousand  dollars.     And  it  revises,  on  appeal^  all 
filial  decisions  in  cases  of  equity  and  admiralty  jurisdiction  involv- 
ing tlie  same  amount.    The  reason  of  the  distinction  here  made 
between  a  writ  of  error  and  appeal,  is  this  :  the  supreme  court  has 
no  jury  to  try  facts  in  any  case  ;  but  it  is  the  peculiarity  of  equity 
and  admiralty  proceedings,  that  the  court  decides  both  law  and 
fact  without  a  jury  ;  the  evidence  being  all  taken  in  writing.     In 
these  cases,  therefore,  an  appeal,  which  brings  up  both  law  and 
fact,  is  the  proper  course.     But  in  actions  at  law,  which  require  a 
jury,  the  facts  are  settled  in  the  court  below,  and  the  writ  of  error 
only  brings  up  the  questions  of  law.    The  value,  which  is  thus 
made  tlie  predicate  of  appellate  jurisdiction,  is  fixed  thus  high,  in 
order  to  preserve  the  dignity  of  the  supreme  tribunal,  and  at  the 
same  time  prevent  it  from  being  overwhelmed  with  a  multitude 
of  cases.     It  will  be  observed  that  the  supreme  court  has  no  ap- 
peUate  criminal  jurisdiction.    Provision  is  made,  however,  that  in 
all  cases,  civil  and  criminal,  where  the  judges  of  the  circuit  court 
differ  in  opinion,  so  as  to  prevent  a  decision,  the  point  of  disagree- 
ment shall  be  certified  up  to  the  supreme  court  for  decision.     This 
is  often  done  ^ro/orma,  when  the  question  is  new  and  of  sufficient 
importance. 

(a)  This  act  of  mftnrellous  wisdom  will  be  found  in  1  Stat,  at  Large,  78,  illustrated 
by  elaborate  notes.  It  should  be  studied  in  connection  with  the  process  acts  of  1789, 
1  Sut  at  Large,  93,  and  of  1828,  4  Stat,  at  Large,  278,  also  illustrated  by  elaborate 
notes.  Also,  act  of  Feb.  28, 1839,  6  Stat,  at  Large,  821 ;  Clearwater  t;.  Meredith,  21 
How.  489.  A  single  feature  requires  especial  mention  here.  It  was  a  leading  pur- 
pose of  the  framers  of  the  constitution  and  of  these  laws  to  harmonize  the  action  of 
the  federal  courts,  as  far  as  possible,  with  that  of  the  State  courts,  so  that  no  conflict 
should  grow  up  between  them.  Accordingly,  the  34th  section  of  the  judiciary  act 
proTidea  **  that  the  laws  of  the  sereral  States,  except  where  the  constitution,  treaties, 
or  statutes  of  the  United  States  shall  otherwise  require  or  provide,  shall  be  regarded 
as  roles  of  decision  in  trials  at  common  law  in  the  courts  of  the  United  States,  in 
cases  where  they  apply."  And  the  process  acts  above  referred  to  make  similar  pro- 
▼bioQ  in  regard  to  tlie  forms  and  modes  of  proceeding.  So  that,  in  a  word,  State  law 
is  adopted  by  the  courts  of  the  United  States  wherever  it  can  be  done  without  con- 
flict with  federal  Uw.  See  notes  to  1  Stat,  at  Large,  92,  93.  This  purpose  has  been 
narried  still  further  by  the  acts  of  June  1,  1872,  making  the  practice,  pleadings,  and 
modes  of  proceeding  in  other  than  equitable  and  admiralty  causes,  in  the  circuit  and 
district  courts  of  the  United  States,  conform  as  near  as  may  be  to  the  practice,  plead- 
ing, and  forms  and  mode  of  proceeding  existing  at  the  time  in  like  causes  in  the 
courts  of  record  of  the  State  within  which  such  circuit  or  district  courts  are  held. 
Provided,  however,  that  this  shall  not  alter  the  rules  of  evidence  under  the  laws 
ttf  the  United  States.  The  sixth  section  proceeds  also  to  give  similar  remedies  by 
attachment  or  other  process  against  property  as  are  given  by  State  laws,  and  also 
limilar  remedies  on  judgments,  by  execution  or  otherwise.  When  the  sum  in  dis- 
pute is  just  two  thousand  dollars,  the  supreme  court  has  no  revisory  jurisdiction. 
Walker  c.  The  United  States,  4  Wallace,  163.  When  a  decree  of  the  circuit  court 
is  for  A  certain  sum,  with  interest  from  a  date  named,  and  the  interest  from  the  date 
Mined  up  to  the  date  of  the  decree  makes  the  sum  amount  to  $2,000,  the  supreme 
ouoTi  Uiis  jurisdiction.    The  Patapsco,  12  Wall.  461. 
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acter  of  the  parties  alone,  without  regard  to  the  subject-matter. 
Hence  results  the  important  consequence,  that  the  jurisdiction  of 
the  federal  courts  embraces  every  possible  variety  of  litigation. 
And  it  is  this  which  renders  the  decisions  of  the  supreme  federal 
court  so  exceedingly  valuable  as  a  body  of  general  law,  having  the 
very  highest  authority  throughout  the  whole  Union.  These  nine 
classes  include  all  the  cases  of  which  the  federal  courts  can  en- 
tertain jurisdiction ;  so  that  its  extent  is  thus  definitely  ascer- 
tained, (a)  And  the  next  inquiry  is,  how  it  has  been  apportioned 
among  the  federal  courts. 

Jurisdiction  of  the  Supreme  Court.  This  court  being  intended 
chiefly  for  the  tribunal  of  last  resort,  exercises  very  little  original 
jurisdiction.  Tlie  constitution  declares  that,  "  in  all  cases  af- 
fecting ambassadors,  otlier  public  ministers,  and  consuls,  and  those 
in  whicli  a  State  shall  be  a  party,  the  supreme  court  shall  have 
original  jurisdiction.''  And  on  the  principle,  that  the  affirmation 
of  a  power  in  specified  cases,  excludes  it  in  all  cases  not  specified, 
it  has  been  held  that  the  original  jurisdiction  of  the  supreme  court 
comprehends  these  cases  only,  and  Congress  can  extend  it  no 
further.  It  has  also  been  held,  that  even  in  these  specified  cases, 
original  jurisdiction  is  not  confined  absolutely  to  the  supreme  court, 
but  may  be  vested  in  tlie  inferior  courts.  In  a  word,  the  supreme 
court  can  have  original  jurisdiction  in  no  cases  but  these,  and  it 
need  not  necessarily  have  it  even  in  these.  This  limitation  thus  in- 
terpreted, is  the  only  limitation  upon  the  discretion  of  Congress,  in 
the  apportionment  of  federal  jurisdiction.  For  the  next  provision 
declares,  that "  in  all  the  other  cases  before  mentioned,  the  supreme 
court  shall  have  appellate  jurisdiction,  both  as  to  law  and  fact,  with 
such  exceptions,  and  under  such  regulations,  as  the  Congress  shall 
make.^*  At  first  tliere  was  great  opposition  to  this  proposition,  on 
%  account  of  the  phrase  *'  both  as  to  law  and  fact.^^  It  was  appre- 
hended that  Congress  might  assume  to  authorize  the  supreme  court 
to  reverse  the  verdict  of  a  jury  as  to  matters  of  fact,  and  thus 
greatly  impair  the  right  of  trial  by  jury.  This  far-fetched  objec- 
tion occasioned  the  seventh  amendment,  which  declares  that  "  in 
suits  at  common  law,  while  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved ;  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court 
of  the  United  States,  than  according  to  the  rules  of  the  common 
law."  (fi)  This  amendment,  therefore,  entirely  removes  the  objection 
before  mentioned.  And,  accordingly,  Congress  may  exercise  a  com- 
plete discretion  in  the  apportionment  of  jurisdiction,  with  the  above 
exception  as  to  the  original  jurisdiction  of  the  supreme  court. 

(a)  No  act  of  a  State  legislature  can  confer  jurisdiction  upon  the  courts  of  the 
United  States.    Greeley  v.  Townsend,  26  Cal.  604. 

(&)  The  first  clause  of  this  amendment  relates  solely  to  courts  of  the  United 
States :  the  second,  though  not  applicable  to  proceedings  in  the  State  courts,  does 
apply  to  a  review  in  the  United  States  courts  of  facts  so  tried  in  a  State  court 
Parsons  v.  Bedford,  8  Peters,  447;  Justices  r.  Murray,  9  WaU.  274. 
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In  pnrsnance  of  this  discretion,  Congress,  by  the  celebrated  ju- 
diciary act  of  1789,  (a)  created  the  present  judiciary  system.  By 
this  act  the  appellate  jurisdiction  of  the  supreme  court  is  as  follows : 
It  revises,  on  writ  of  error ^  all  final  decisions  of  the  circuit  court 
in  civil  actions  at  law,  originally  commenced  there,  or  brought 
there  by  appeal  from  the  district  court,  where  the  value  in  contro- 
versy exceeds  two  thousand  dollars.  And  it  revises,  on  appeal^  all 
final  decisions  in  cases  of  equity  and  admiralty  jurisdiction  involv- 
ing the  same  amount.  The  reason  of  the  distinction  here  made 
between  a  writ  of  error  and  appeal,  is  this  :  the  supreme  court  has 
no  jury  to  try  facts  in  any  case  ;  but  it  is  the  peculiarity  of  equity 
and  admiralty  proceedings,  that  the  court  decides  both  law  and 
fact  without  a  jury  ;  the  evidence  being  all  taken  in  writing.  In 
tliese  cases,  therefore,  an  appeal,  which  brings  up  both  law  and 
fact,  is  the  proper  course.  But  in  actions  at  law,  which  require  a 
jury,  the  facts  are  settled  in  the  court  below,  and  the  writ  of  error 
only  brings  up  the  questions  of  law.  The  value,  which  is  thud 
made  the  predicate  of  appellate  jurisdiction,  is  fixed  thus  high,  in 
order  to  preserve  the  dignity  of  the  supreme  tribunal,  and  at  the 
same  time  prevent  it  from  being  overwhelmed  with  a  multitude 
of  cases.  It  will  be  observed  that  the  supreme  court  has  no  ap- 
pellate  criminal  jurisdiction.  Provision  is  made,  however,  that  in 
all  cases,  civil  and  criminal,  where  the  judges  of  the  circuit  court 
differ  in  opinion,  so  as  to  prevent  a  decision,  the  point  of  disagree- 
ment shall  be  certified  up  to  the  supreme  court  for  decision.  This 
is  often  done  ^ro/orma,  when  the  question  is  new  and  of  suflScient 
importance. 

(a)  This  act  of  marvelloas  wisdom  will  be  found  in  1  Stat,  at  Large,  78,  iilnstrated 
by  elaborate  notes.  It  should  be  studied  in  connection  with  the  process  acts  of  1789, 
1  Stat,  at  Large,  93,  and  of  1828,  4  Stat,  at  Large,  278,  also  illustrated  by  elaborate 
notes.  Also,  act  of  Feb.  28, 1839,  5  SUt.  at  Large,  321 ;  Clearwater  t;.  Meredith,  21 
How.  489.  A  single  feature  requires  especial  mention  here.  It  was  a  leading  pur- 
pose of  the  framers  of  the  constitution  and  of  these  laws  to  harmonize  the  action  of 
the  federal  courts,  as  far  as  possible,  with  that  of  the  State  courts,  so  that  no  conflict 
should  grow  up  between  them.  Accordingly,  the  34th  section  of  the  judiciary  act 
provides  "  that  the  laws  of  the  several  States,  except  where  the  constitution,  treaties, 
or  statutes  of  the  United  States  shall  otherwise  require  or  provide,  shall  be  regarded 
as  rules  of  decision  in  trials  at  common  law  in  the  courts  of  the  United  States,  in 
cases  where  they  apply.''  And  the  process  acts  above  referred  to  make  similar  pro- 
vision in  regard  to  the  forms  and  modes  of  proceeding.  So  that,  in  a  word.  State  law 
is  adopted  by  the  courts  of  the  United  States  wherever  it  can  be  done  without  con- 
flict with  federal  law.  See  notes  to  1  Stat,  at  Large,  92,  93.  This  purpose  has  been 
carried  still  further  by  the  acts  of  June  1,  1872,  making  the  practice,  pleadings,  and 
modes  of  proceeding  in  other  than  equitable  and  admiralty  causes,  in  the  circuit  and 
district  courts  of  the  United  States,  conform  as  near  as  may  be  to  the  practice,  plead- 
ing, and  forms  and  mode  of  proceeding  existing  at  the  time  in  like  causes  in  the 
courts  of  record  of  the  State  within  which  such  circuit  or  district  courts  are  held. 
Provided,  however,  that  this  shall  not  alter  the  rules  of  evidence  under  the  laws 
of  the  United  States.  The  sixth  section  proceeds  also  to  give  similar  remedies  by 
attachment  or  other  process  against  property  as  are  given  by  State  laws,  and  also 
similar  remedies  on  judgments,  by  execution  or  otherwise.  When  the  sum  in  dis- 
pute is  just  two  thousand  dollars,  the  supreme  court  has  no  revisory  jurisdiction. 
Walker  v.  The  United  States,  4  Wallace,  163.  When  a  decree  of  the  circuit  court 
is  for  a  certain  sum,  with  interest  from  a  date  named,  and.  the  interest  from  the  date 
named  up  to  the  date  of  the  decree  makes  the  sum  amount  to  $2,000,  the  supreme 
couri  uus  jurisdiction.    The  Patapsco,  12  Wall.  451. 
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It  has  been  much  doubted  whether  the  constitution  intended  to 
allow  au  appellate  jurisdiction  from  the  State  courts.  But  inas- 
much as  the  federal  judiciary  was  designed  to  be  the  interpreter 
of  federal  powers,  and  as  these  powers  may  be  brought  into  dis- 
cussion in  the  State  courts,  it  is  reasonable  to  presume  that  in  such 
cases,  at  least,  the  constitution  intended  that  the  supreme  court 
should  exercise  a  supeiTisory  power  over  the  decisions  of  the  State 
courts ;  for  otherwise,  the  federal  government  would  be  thus  far 
at  the  mercy  of  the  State  governments.  Accordingly,  the  judiciary 
act  has  wisely  provided,  tliat  the  final  decisions  of  the  highest 
court  of  law  or  equity  in  any  State  may  be  revised  by  the  supreme 
court,  on  writ  of  error^  in  the  two  following  classes  of  cases  : 
1.  Where  the  validity  or  construction  of  the  federal  constitution, 
laws,  or  treaties,  or  of  any  commission  or  authority  derived  there- 
from, shall  be  drawn  in  question,  and  the  decision  shall  be  against 
it.  2.  Where  the  validity  of  a  State  constitution,  law,  or  authority, 
shall  be  drawn  in  question,  on  tlie  ground  of  repugnancy  to  federal 
power,  and  the  decision  shall  be  in  its  favor.  This  appellate  juris- 
diction has  been  exercised  in  some  of  the  most  important  cases  tliat 
have  as  yet  been  brought  before  the  federal  judiciary  ;  and  though 
it  even  now  meets  with  strenuous  opposition  from  the  advocates  of 
State  supremacy,  yet  no  one  can  doubt  tliat  the  consequences  have 
thus  far  been  in  the  highest  degree  salutary,  (a) 

(a)  As  to  the  jarisdiction  of  this  coart  over  the  State  courts,  see  Piqaa  Bank  o. 
Enoup,  6  Ohio  State,  842.  It  has  no  jurisdiction  of  the  question  whether  a  law  of  a 
State  and  its  constitution  are  in  conflict.  Withers  v.  Buckley,  *20  How.  84,  Nor  of 
cases  wliere  the  validity  of  a  territorial  law  is  drawn  in  question.  Messenger  r. 
Mason,  10  Wall.  507.  The  construction  given  to  a  statute  of  a  State  by  the  highest 
court  thereof  is  held  by  the  federal  courts  to  be  a  part  of  the  statute  and  as  binding 
upon  them.  If  such  State  court  subsequently  adopts  new  views  of  the  construction, 
and  reverses  the  former  ruling,  the  federal  courts  follow  the  latest  decision.  Leffing- 
well  y.  Warren,  2  Black,  699.  Even  when  the  supreme  court  of  the  United  States 
has  followed  the  earlier  State  decision,  it  will,  in  a  subsequent  case,  follow  the  later 
State  decision  and  reverse  its  own  former  rule  of  construction.  Green  v.  Neal,  6 
Pet.  291.  But  where  rights  have  been  acquired,  contracts  made,  or  municipal  bonds 
negotiated,  upon  the  faith  of  the  first  State  decision,  the  federal  courts  will  not 
concede  to  the  subsequent  contradictory  State  decision  any  retroactive  effect,  but 
will  hold  valid  all  such  transactions  made  between  the  dates  of  the  two  decisions. 
Gelpcke  v.  Dubuque,  1  Wall.  202 ;  Havemeyer  r.  Iowa  County,  3  Wall.  294;  Thomp- 
son V.  Lee  County,  8  Wall.  827;  Mitchell  v.  Burlington,  4  Wall.  270;  Lamed  v.  Bur- 
lington, 4  Wall.  275 ;  Lee  v.  Rogers,  7  Wall.  181 ;  Douglass  v.  County  of  Pike,  101 
U.  S.  677.  And  where,  in  the  absence  of  a  construction  given  by  the  State  court, 
the  supreme  court  of  the  United  States  gives  a  construction,  and,  years  after,  the 
highest  court  of  the  State  gives  an  opposite  construction,  the  same  rule  is  held  as  to 
the  validity  of  transactions  made  between  the  dates  of  the  two  decisions.  Rowan 
r.  Runnels,  6  How.  134.  But  if,  when  the  supreme  court  of  the  United  States  con- 
strues a  State  statute,  the  highest  court  of  the  State  had  already  given  a  contrary 
construction,  such  State  decision  being  not  yet  reported,  and  not  cited,  and  such 
State  decision  is  affirmed  by  subsequent  decisions  of  the  same  State  court,  the  su- 
preme court  of  the  United  States  will  follow,  in  subsequent  cases,  the  decisions  of 
the  State  court,  and  reverse  its  own.  Fairfield  v.  County  of  Gallatin,  100  U.  S.  47. 
The  federal  courts  are  not  bound  by  the  decisions  of  the  State  courts  upon  questions 
of  general  commercial  law.  Swift  v.  Tyson,  16  Pet.  1 ;  Gates  v.  National  Bank,  100 
U.  S.  239. 

The  statutes  of  the  United  States  authorize  the  removal  of  causes,  in  certain  cases, 
from  State  courts  to  the  circuit  courts  of  the  United  States.  This  right  is  given 
in  special  cases,  as  in  causes,  civil  and  criminal,  in  any  State  court,  against  persons 


JUDICIAL  DSPABTMENT.  128 

Jurudietion  of  the  Circuit  Court.  This  is  both  original  and 
appellate.    The  circuit  court  has  original  jurisdiction  of  all  civil 

denied  civil  rights  — U.  S.  Rev.  Stati.  §§  641,  642 ;  suits  civil  and  criminal  against 
revenue  officers  of  the  United  States,  and  against  officers  and  other  persons  acting 
under  Uie  registration  laws  —  §  648 ;  suits  by  aliens  against  civil  officers.of  the  United 
States  under  specified  circumstances  —  §  644 ;  and  suits  against  corporations  organized 
under  a  law  of  Congress,  other  than  national  bauks,  where  the  defendant  has  a  de- 
fence arising  under  the  constitution,  or  any  treaty  or  law  of  the  United  States  —  §640. 
Under  §  639,  which  consolidates  section  12  of  the  Judiciary  Act,  the  act  of  July  27, 
1866,  and  the  act  of  March  2,  lb67,  in  any  suit  commenced  in  any  State  court, 
wherein  the  amount  in  dispute,  exclusive  of  costs,  exceeds  $500,  (1 )  brought  against  an 
alien,  or  by  a  citizen  of  the  State  against  a  citizen  of  another  State,  may  be  removed 
by  the  defendant ;  (2)  if  the  suit  is  against  an  alien  and  a  citizen  of  the  State,  or  is 
by  a  citizen  of  the  State  against  anotlier  citizen  thereof  and  a  citizen  of  another  State, 
it  may  be  removed  by  the  non-resident,  if,  so  far  as  it  relates  to  him,  it  is  brought  to 
enjoin  him,  or  is  a  suit  in  which  there  can  be  a  final  determination  of  the  controversy 
BO  far  as  concerns  him  without  the  presence  of  the  other  defendants  as  parties  in  the 
cause ;  (3)  if  the  suit  is  between  a  citizen  of  the  State  and  a  citizen  of  another  State,  it 
may  be  removed  by  the  latter,  whether  plaintiff  or  defendant,  if  he  files  in  the  Slate 
court  an  affidavit  stating  that  he  has  reason  to  believe  and  does  believe  that,  from 

Prejudice  or  local  influence,  he  will  not  be  able  to  obtain  justice  in  such  State  court, 
'he  act  of  March  3,  1875,  18  Stats,  at  Large,  470.  provides  that  any  suit  of  a  civil 
nature,  at  law  or  in  equity,  in  any  State  court,  where  the  matter  in  dispute  exceeds, 
exclusive  of  costs,  $500,  and  arising  under  the  constitution,  treaties  or  laws  of  the 
United  States,  or  in  which  the  United  States  shall  be  plaintiff,  or  in  which  there  shall 
be  a  controversy  between  citizens  of  different  States,  or  a  controversy  between 
citizens  of  the  same  State  claiming  lands  under  grants  of  different  States,  or  a 
controversy  between  citizens  of  a  State  and  foreign  States,  citizens  or  subjects,  either 
party  may  remove  the  suit ;  and  when  in  any  sucli  suit  there  shall  be  a  controversy 
wliich  shall  be  wholly  between  citizens  of  different  States,  and  which  can  be  fully 
determined  as  between  them,  tlien  either  one  or  more  of  the  plaintiffs  or  defendants, 
actually  interested  in  such  controversy,  may  remove  the  suit. 

In  cases  arising  under  §  639,  the  party  desiring  to  remove  the  suit  or  controversy 
must  file  his  petition  therefor  under  division  1,  at  the  time  of  entering  his  appearance 
in  tiie  State  court ;  under  divisions  2  and  8,  at  any  time  before  trial  or  final  hearing. 
Under  the  act  of  1876,  the  petition  for  removal  must  be  filed  in  the  State  court  before 
or  at  the  term  at  which  said  cause  could  be  first  tried,  and  before  the  trial.  The 
petition  must  be  accompanied  by  a  bond  as  prescribed  by  statute. 

The  jurisdiction  of  the  circuit  court  in  such  case  is  not  appellate,  but  is  original 
jurisdiction,  acquired  indirectly  by  a  removal  from  the  State  court.  Justices  v.  Mur- 
ray, 9  Wall.  274,  and  Nelson,  J.,  in  Dennistoun  v.  Draper,  6  Blatch.  33t>;  Fisk  v.  Hail- 
road  Co.,  6  Blatch.  362,  367.  Accordingly,  as  was  said  by  Chief  Justice  Gray  of 
Massachusetts,  now  associate  justice  of  the  supreme  court  of  tlie  United  States,  "it 
is,  to  say  the  least,  a  matter  of  grave  doubt  whether  the  circuit  court  of  the  United 
States,  In  such  a  case  as  this,  could  issue  a  writ  of  mandamut  or  certiorari  to  the  State 
court ;  and  if  it  could,  it  would  only  be  when  no  copy  of  the  record  had  been  filed 
in  the  circuit  court,  and  to  obtain  such  copy^  for  the  purpose  of  guiding  its  own 
proceedings,  and  not  to  restrain  or  control  the  judicial  discretion  of  the  State  court." 
Stone  V.  Sareent,  129  Mass.  603,  see  606 ;  Hough  v.  Western  Transportation  Co., 
1  Biss.  425;  in  re  Cromie,  2  Biss.  160;  Osgood  v.  Railroad  Co.,  6  Bias.  880,  see  348; 
Scott  V.  Hailroad  Co.,  6  Biss.  529,  see  587. 

If,  upon  a  petition  being  filed  within  the  prescribed  time,  the  State  court  refuses 
to  order  a  removal,  but  retains  the  case,  the  petitioner  may  still  file  a  transcript  of  the 
record  in  the  circuit  court.  If  it  is  a  proper  case  for  removal,  the  circuit  court  has  there- 
upon jurisdiction,  and  the  State  court  cannot  lawfully  proceed  further.  The  State 
court  is  governed  by  the  averments  in  the  petition,  as  it  does  not  hear  evidence  to 
ascertain  whetlier  or  not  such  averments  are  true.  In  the  circuit  court  the  party 
opposing  the  removal  may  move  that  the  cause  be  remanded,  if  he  relies  upon  the 
petition  being  insufficient.  If  he  desires  to  controvert  its  allegations,  he  files  a  plea 
in  abatement. 

The  jurisdiction  of  the  State  court  or  of  the  circuit  court  is,  of  course,  determined, 
not  by  the  assertion  or  denial  of  jurisdiction  by  either,  but  by  the  actual  existence 
of  cause  for  removal.  The  State  court  must,  unless  the  petition  be  filed  in  vacation, 
examine  whether  or  not  the  petition  for  removal  presents  cause.  Stone  v.  Sargent, 
129  Mass.  603;  National  Bank  p.  Adams,  130  Mass.  431.    The  de<^fiion  of  tlie  ntsi 
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Buits  at  law  and  equity,  where  the  value  in  dispute  exceeds  five 
hundred  dollars,  and  the  United  States  are  plaintiffs;  or  one 
party  is  an  alien ;  or  the  suit  is  between  a  citizen  of  tlie  State 
where  it  is  brought,  and  a  citizen  of  another  State ;  or  against 
a  citizen  of  the  same  State,  claiming  lands  under  a  grant  from 
another  State.  But  this  jurisdiction  is  concurrent  with  the  State  ■ 
courts ;  and  provision  is  made  for  removing  such  suits  commenced 
in  the  State  courts,  at  the  instance  of  the  defendant,  into  the  cir- 
cuit court.  It  also  has  original  jurisdiction  of  all  suits  involving 
copyrights  and  patents;  and  of  all  crimes  punishable  under  the 
federal  authority.  And  this  criminal  jurisdiction  is  final,  unless 
there  be  a  disagreement  between  the  judges,  to  be  certified  to  the 
supreme  court.  The  circuit  court  has  appellate  jurisdiction  from 
the  district  court  by  writ  of  error  or  appeal,  in  the  following  cases ; 
Fir%ty  in  civil  actions  at  law,  where  the  value  in  dispute  exceeds 
fifty  dollars,  by  writ  of  error ;  and  secondly^  in  admiralty  cases, 
where  the  value  in  dispute  exceeds  three  hundred  dollars,  by  ap- 
peal. But  it  has  no  appellate  jurisdiction  in  cases  of  equity  or  in 
criminal  cases.  In  these  cases  of  appellate  jurisdiction,  if  the 
judges  differ  in  opinion,  that  of  the  supreme  judge  prevails,  since 
these  cannot  be  certified  to  the  supreme  court. 

Jurisdiction  of  the  District  Court,  This  court  has  jurisdiction 
of  the  following  cases :  firsts  of  all  admiralty  cases  ;  secondly y  of 

janus  State  court,  whether  in  favor  of  or  against  removal,  can  be  reviewed  by  the 
nighest  court  of  the  State.  If  the  highest  court  of  the  State  decide  against  removal, 
its  decision  can  be  reviewed  by  tiie  supreme  court  of  the  United  States.  In  tiie 
following  cases  the  supreme  court  of  the  United  States  affirmed  the  action  of  the 
State  court  in  refusing  removal  Grover  &  Baker  Co.  v.  Florence  Sewing  Machine 
Co.,  18  Wall.  663;  Vannevan  ».  Bryant,  21  Wall.  41;  Pechner  v.  Phoenix  Ins.  Co., 
96  U.  S.  183 ;  Amory  v.  Amory,  95  U.  S.  186 ;  Railroad  Co.  ».  McKinley.  99  U.  8. 
147.  If  the  State  court  improperly  denies  the  petition  to  remove,  the  petitioner  may 
contest  the  action  on  the  merits  without  waiving  his  objection  to  the  jurisdiction, 
and  the  supreme  court  of  the  United  States  will,  in  error  to  the  supreme  court  of 
the  Stale,  set  aside  all  proceedings  subsequent  to  the  filing  of  the  petition  and  order 
removal.  Insurance  Co.  i;.  Dunn,  19  Wall.  214 ;  Removal  Causes,  100  U.  S.  467 ; 
Railroad  Co.  v.  Mississippi,  101  U.  S.  136.  In  a  later  case  that  court  has  decided  that 
in  such  case  all  such  subsequent  proceedings,  including  tlie  judgment  on  the  merits 
rendered  by  the  State  court,  are  absolutely  void.  Kern  v.  Huidekoper,  103  U.  S. 
485.  And  where,  in  such  a  case,  the  petitioner  filed  a  transcript  in  the  circnit  court, 
and  there  obtained  a  judgment  on  the  merits,  while  the  other  party  obtained  a  judg- 
ment on  the  merits  in  the  State  court,  the  circuit  court  can  enjoin  all  proceedings 
under  the  judgment  of  the  State  court.     Deitzsch  v.  Huidekoper,  103  U.  S.  494. 

Wliere  the  petition  for  removal  of  a  suit  is  on  the  ground  that  there  is,  in  the  suit, 
a  controversy  between  citizens  of  different  States,  all  on  one  side  of  such  controversy 
must  be  citizens  of  different  States  from  all  on  the  other  side ;  but  the  position  of  the 
litigants  to  such  controversy  is  not  determined  by  the  title  of,  or  by  the  order  of, 
filing,  the  pleadings  in  the  State  court,  but  by  the  actual  interest  of  the  parties. 
Meyer  v.  Construction  Co.,  100  U.  S.  467 ;  Ayers  v.  Chicago,  101  U.  S.  184.  When 
a  suit  is  removed,  the  res,  whether  real  or  personal,  goes  with  it ;  as  do  all  ancillary 
remedies,  as  injunctions,  attachments,  receiverships.  The  supreme  court  has  a  re- 
visory jurisdiction  over  the  State  courts  only  when  it  appears  on  the  record  that 
some  one  of  the  questions  described  in  the  act  of  1789  actually  did  arise  in  the  State 
court,  and  was  decided  there  in  the  manner  required  by  that  act.  Furman  v.  Nichol, 
8  Wall.  44 ;  Gibson  v.  Chouteau,  8  Wall  314.  And  although  a  writ  of  error  has 
been  issued  by  one  of  the  judges  of  that  court,  still,  if  the  necessary  facts  do  not 
appear  upon  the  record,  it  will  be  assumed  by  the  State  court  that  it  was  improvi- 
dently  issued,  and  will  be  dismissed.    Nauer  v.  Thomas,  13  Allen,  672. 
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all  seizures,  penalties,  and  forfeitures  under  the  laws  of  the  United 
States ;  thirdly^  of  all  injuries  in  violation  of  the  law  of  nations, 
or  of  treaties,  where  an  alien  sues ;  fourthly^  of  suits  brought  by 
tlie  United  States  where  the  value  in  dispute  amounts  to  one  hun- 
dred dollars  ;  fifthly^  of  suits  against  consuls,  suits  to  repeal  patents, 
and  suits  concerning  captures ;  and  sixthly,  of  crimes  punishable 
under  the  federal  authority,  when  the  punishment  does  not  ex- 
ceed a  fine  of  five  hundred  dollars,  or  imprisonment  for  six  months, 
or  thirty-nine  lashes.  In  some  of  these  cases,  the  jurisdiction  is 
exclusive  both  of  the  circuit  court  arid  of  the  State  courts ;  and  in 
others,  it  is  concurrent  with  both. 

§  50.  Jurisdiction  of  the  State  Courts.  Here  there  is  very  great 
diTcrsity.  In  Ohio,  the  distribution  of  jurisdiction  very  much  re- 
sembles that  of  the  federal  courts.  The  supreme  court  has  no 
jury  and  no  original  jurisdiction  except  that  of  issuing  those  writs 
which,  like  mandamus  and  quo  warranto,  are  peculiar  to  the  high- 
est court.  Its  chief  business  is  to  hear  and  determine  cases  on 
petition  in  error j  and  such  cases  as  may  be  reserved  by  the  district 
court,  either  from  an  equal  division  of  opinion,  or  because  of  the 
novelty  or  importance  of  the  questions  involved.  The  district 
court  has  appellate  jurisdiction  from  the  common  pleas  in  all  civil 
cases  in  which  that  court  has  original  jurisdiction,  that  is,  in  all 
cases  above  the  jurisdiction  of  a  justice  of  the  peace.  The  com- 
mon pleas  has  exclusive  original  jurisdiction  in  criminal  cases, 
with  the  exception  of  some  minor  offences  assigned  to  the  probate 
court,  and  of  divorce  and  alimony.  It  has  appellate  jurisdiction 
from  the  probate  court,  from  justices  of  the  peace,  and  from  county 
commissioners,  in  certain  cases.  The  probate  court  has  exclusive 
jurisdiction  of  all  probate  and  testamentary  matters,  the  appoint- 
ment and  supervision  of  administrators  and  guardians,  inquests  of 
lunacy,  appropriations  of  private  property  by  corporations,  and 
sundry  offences  below  the  degree  of  penitentiary.  Justices  of  the 
ppace  have  jurisdiction  of  all  civil  cases  within  the  value  of  three 
hundred  dollars,  with  the  exception  of  a  few  specified  cases,  which 
]X5culiarly  require  the  verdict  of  a  jury.  With  a  few  special  ex- 
ceptions their  civil  jurisdiction  is  confined  to  their  respective 
townships.  Their  criminal  jurisdiction,  which  is  merely  prelim- 
inary, and  confined  to  examination  and  commitment  for  trial, 
comprehends  all  offences,  and  extends  through  the  county,  (a) 
They  likewise  have  jurisdiction  of  some  special  cases,  as  contro- 
versies between  masters  and  apprentices;  trials  of  the  right  of 
property  taken  on  execution  or  attachment ;  and  actions  of  forcible 
entry  and  detainer.  They  also  have  the  general  power  to  admin- 
ister oaths,  and  take  acknowledgment  of  deeds. 

(a)  The  defendaDt  may  demand  a  trial  by  jury,  in  all  cases  where  the  justice  has 
jurisdiction  to  try  and  punish  by  fine  or  otherwise.  Act  of  March  26,  1859.  For  the 
ciTil  jurisdiction  of  justices  of  the  peace,  see  act  of  March  14,  1853,  and  act  of 
March  10,  1860. 
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LECTURE  IX. 

ENUMERATED  POWERS,  (a) 

§  51.  Power  as  to  Revenue.  In  the  three  preceding  lectures  we 
have  examined  those  provisions  of  the  constitution  which  relate  to 
the  organization  of  the  three  great  departments  of  government. 
I  have  already  remarked,  that  all  the  remaining  provisions  may  be 
classed  under  the  general  head  of  limitations  of  delegated  power; 
but  that  they  are  subdivided  as  follows  :  first,  enumerated  powers 
of  the  federal  government ;  secondly,  incidental  powers ;  thirdly^ 
powers  prohibited  to  the  federal  government ;  and  fourthly,  powers 
prohibited  to  the  States,  by  the  federal  constitution,  and  by  their 
respective  constitutions.  These  provisions  likewise  admit  of  a 
more  general  subdivision  as  follows :  first,  direct  limitations, 
whether  by  enumeration  or  prohibition ;  and  secondly,  indirect 
limitations,  by  declarations  of  rights.  But  instead  of  following 
strictly  either  of  these  classifications,  I  shall  adopt  the  arrangement 
suggested  by  the  subject-matter,  to  which  these  provisions  relate. 
Accordingly,  while  I  commence  with  the  enumerated  powers  of 
the  federal  government,  I  shall  discuss  in  connection  therewith,  all 
the  federal  and  State  prohibitions  relating  to  the  same  subject- 
matter. 

The  revenue  power  is  conferred  in  the  following  words :  "  Con- 
gress shall  have  power  to  lay  and  collect  taxes,  duties,  imposts,  and 
excises,  to  pay  the  debts  and  provide  for  the  common  defence 
and  general  welfare  of  the  United  States ;  but  all  duties,  imposts, 
and  excises  shall  be  uniform  throughout  the  United  States.*'  (&) 
It  is  of  course  indispensable  to  the  very  existence  of  government, 
that  it  should  have  the  power  of  raising  a  revenue  adequate  to  its 

(a)  It  would  Reem  that  the  convention  did  not  at  first  contemplate  a  specific  enn> 
meration  of  the  powers  of  Congress.  The  first  proposition  was,  that  Congress  should 
liave  power  to  legislate  in  all  cases  where  the  Congress  of  the  confederation  could 
legislate ;  and  in  all  cases  to  which  the  States  were  incompetent,  or  where  State  leg- 
islation might  interrupt  the  harmony  of  the  Union ;  and  to  negative  all  State  laws 
contravening  the  constitution  or  treaties.  Mad.  Pap.  769-61,  869.  This  proposition 
was  then  modified  hj  striking  out  the  power  to  negative  State  laws,  adding  the  power 
to  legislate  in  all  cases  for  the  general  interests  of  the  Union,  and  declaring  the  suprem- 
acy of  treaties  and  acts  of  Congress  —  id.  1114-19,  1221.  The  resolution  was  then 
referred  to  the  committee  of  detail,  who  reported  a  specific  enumeration  of  the  powers 
of  Congress  —  id.  1221,  1232.  Propositions  were  made  to  extend  this  enumeration 
much  further  than  it  actually  goes  ;  as  to  create  corporations ;  to  establish  a  nationnl 
university  and  other  seminaries  of  learning ;  to  grant  premiums  for  the  promotion  of 
useful  knowledge;  to  encourage  agriculture,  commerce,  and  manufactures,  by  estab- 
lishing public  institutions,  rewards,  and  immunities;  to  regulate  stages  on  post-roads 
—  id.  1564-6;  to  pass  sumptuary  laws — id.  1369,  1668;  to  regulate  damages  on 
protested  bills — id.  1448;  and  to  construct  canals — id.  1676.  See  also,  1  Kent, 
Com.  lee.  12, 18, 19. 

(b)  See  Mad.  Pap.  1889-43, 14C6, 1649, 1611.  I  have  put  a  comma,  instead  of  a 
semicolon,  after  the  word  **  excises,'*  because  it  appears  that  the  clause  was  so  reported 
to  the  convention  by  the  committee.    See  1  Story,  Const  §  907 ;  1  Kent,  Oom.  264. 
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necessary  expenditures.  But,  at  the  same  time,  as  the  power  of 
taxation  is  one  of  the  most  dangerous  powers  with  which  govern- 
ment is  intrusted,  and  has  been  more  frequently  abused  than  any 
other,  it  requires  to  be  guarded  with  peculiar  care.  And  this  is 
especially  necessary  with  respect  to  the  federal  government,  being 
professedly  one  of  limited  powers.  The  clause  above  quoted,  has 
probably  given  rise  to  more  discussion  than  any  other  in  the 
constitution.  Even  its  grammatical  construction  is  a  matter  of 
controversy.  Some  have  contended  that  the  words,  "  to  pay  the 
debts  and  provide  for  the  common  defence  and  general  welfare," 
confer  distinct  and  substantive  powers,  unconnected  with  the 
taxing  power.  It  is  a  sufficient  objection  to  this  construction,  that 
it  would  make  the  federal  powers  unlimited,  and  the  specific 
enumeration  which  follows  this  clause  unmeaning,  if  not  absurd. 
If  Congress  has  the  general  power  to  do  whatever  it  deems  will 
promote  the  common  defence  and  general  welfare  of  the  country, 
this  single  grant  of  power  includes  more  than  all  the  specifications 
together,  and  of  course  supersedes  them  all.  Others,  however, 
contend  that  the  clause  confers  a  general  and  substantive  grant  of 
power,  to  be  explained  and  limited  by  the  subsequent  specifications, 
and  in  its  turn  to  illustrate  them ;  but  having  no  meaning  by  itself 
alone.  It  is  a  suflScient  objection  to  this  construction,  that  it 
virtually  obliterates  these  words  from  the  constitution ;  since,  if 
the  words  were  taken  away,  the  aggregate  power  of  Congress  would 
remain  the  same.  What,  then,  is  the  true  construction  of  this 
clause  ?  The  weight  of  reason  as  well  as  authority,  makes  these 
words  a  qualification  of  the  taxing  power.  Tlie  whole  provision 
means  the  same  as  if  the  words  were  "  in  order  to  pay  the  debts 
and  provide  for  the  common  defence  and  general  welfare."  Thus, 
while  Congress  is  not  limited  by  this  clause,  as  to  the  Bvbjects  upon 
which  taxes  may  be  levied,  it  is  limited  as  to  the  purposes  for  which 
they  shall  be  levied.  Congress  cannot  wantonly  exercise  the  taxing 
power  for  any  purposes  whatsoever  ;  but  only  for  the  specified  pur- 
poses of  paying  the  debts  and  providing  for  the  common  defence 
and  general  welfare.  Even  this  construction  still  leaves  a  vast 
discretion  in  Congress,  as  to  the  appropriation  of  the  revenue  ;  but 
it  seems  to  be  the  only  one  which  the  clause  will  rationally  bear. 

Such,  then,  being  the  general  import  of  the  clause,  let  us  ex- 
amine its  terms  more  particularly.  Pour  words  are  employed  to 
describe  the  taxing  power ;  namely,  "  taxes^  duties^  impostSy  and 
excises.'*^  Of  these,  the  word  "  taxes  "  is  universal,  including  not 
only  the  other  three,  but  also  every  species  of  contribution  levied 
by  government ;  "  duties  "  include  impositions  laid  upon  any  kind 
of  commodities  in  any  situation  ;  "  imposts  "  usually  signify  impo- 
sitions laid  upon  imported  articles  ;  and  "  excises  "  are  impositions 
exacted  upon  the  manufacture,  retail,  or  consumption  of  commod- 
ities. Probably  the  only  reason  for  employing  these  four  terms, 
was  an  anxiety  to  include  every  species  of  taxation  in  the  general 
grant  of  power.     All  taxes  are  primarily  divided  into  direct  and 
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indirect.  Direct  taxes  are  those  which  are  levied  directly  upon  the 
person  or  property  of  individuals.  Indirect  taxes  are  those  which 
are  levied  upon  the  privilege  of  doing  some  act;  generally  in 
relation  to  property,  as  buying,  selling,  importing,  exporting,  and 
the  like ;  but  sometimes  in  relation  to  certain  occupations  or  pro- 
fessions, as  banking,  insuring,  and  the  like ;  and  which  may 
consequently  be  avoided  by  foregoing  the  privilege  taxed.  The 
constitution  elsewhere  provides,  as  we  have  seen,  that  "  direct 
taxes  shall  be  apportioned  among  the  several  States  according  to 
their  respective  numbers ;  *'  and  again,  to  the  same  effect,  that  "  no 
capitation  or  other  direct  tax  shall  be  laid,  unless  in  proportion  to 
the  census."  This  was  a  part  of  the  compromise  between  the 
States  respecting  slaves,  already  described.  The  slaveholding 
States  bear  an  increased  proportion  of  direct  taxation,  in  return 
for  their  increased  representation,  both  being  measured  by  the 
same  rule  of  apportionment,  (a)  In  construeing  an  act  of  1794, 
which  laid  a  tax  upon  carriages,  it  was  decided  that  the  consti- 
tution intended  to  include,  under  the  description  of  direct  taxes, 
only  two  species  ;  namely,  a  tax  upon  the  person,  called  a  poll  or 
capitation  tax,  and  a  tax  upon  land.  (6)  This,  therefore,  may  be 
regarded  as  the  established  construction ;  and  consequently  all 
taxes  not  levied  directly  upon  persons  or  land,  are  to  be  treated  as 
indirect  taxes.     The  constitution  then  declares  that  "  all  duties, 

(a)  This  rule  of  direct  taxation  was  adopted  in  the  convention  by  a  Tote  of  10 
to  1.  Mftd.  Pap.  1379.  Since  the  adoption  of  the  14th  amendment  changing  the 
proportion  of  representation,  direct  taxes  will  no  longer  be  proportioned  to  represen- 
tation. 

(6)  In  Hylton  v.  United  SUtes,  8  Dallas,  171,  the  facts  were  these :  In  1794, 
Congress  passed  a  law  laying  a  tax  upon  carriages.  This  tax  was  laid  by  the  rule 
of  uniformity.  Hylton  refused  to  pay,  on  the  ground  that  a  tux  on  carriages  was  a 
direct  tax,  and  therefore  could  only  be  laid  by  the  rule  of  apportionment  The  court 
decided  that  it  was  not  a  direct  tax,  and  was  therefore  properly  laid  by  the  rule  of 
uniformity.  Tliis  is  the  only  point  the  case  decides.  But  the  court  expressed  their 
opinions  fully  on  the  nature  of  direct  taxes  They  thought  there  were  but  two  kinds 
of  direct  taxes  ;  namely,  a  capitation  or  poll-tax,  and  a  tax  on  land.  These  were  the 
only  taxes  that  could  with  any  show  of  reason  or  convenience  be  laid  by  the  rule  of 
apportionment  according  to  the  census.  The  provision  was  inserted  in  favor  of  the 
southern  States.  They  had  a  large  number  of  slaves,  and  a  thinly  peopled  territory ; 
while  the  other  States  had  but  few  slaves,  and  a  thickly  peopled  territory.  Now  to 
make  the  southern  States  pay  as  much  for  each  acre  of  land,  or  each  individual 
person  including  slaves,  as  the  other  States  paid  —  which  would  be  the  case  by  the 
rule  of  uniformity  —  was  manifestly  unjust.  To  save  them,  therefore,  from  such  an 
imposition,  was  the  intention  of  tlie  constitution.  But  the  same  reason  would  not 
exist  in  regard  to  any  other  species  of  tnxahle  property,  as  carringes  for  example.  A 
carriage  in  the  south  was  worth  as  much  as  a  carriage  in  the  north,  and  ought  to  pay 
as  much  tax.  The  inference  is,  that  the  convention  had  in  view  no  other  taxes,  as 
direct,  than  the  capitation  and  land  taxes.  These  were  to  be  apportioned  to  each 
State  according  to  its  census.  As  a  rule  of  taxation,  it  was  radically  wrong  on 
general  principles ;  and  could  only  be  vindicated  by  considering  that  it  was  resorted 
to  for  the  sake  of  compromise.  The  income  tax  is  not  a  direct  tax.  Pacific  Ins. 
Co.  V.  Soule,  7  Wall.  433.  Nor  is  the  tax  on  the  circulation  of  State  bank  notes  in  the 
National  Bank  Act.  Veazie  Bank  v.  Fenno,  8  Wall.  633.  The  act  of  Congress 
requiring  licenses  to  be  taken  out  for  particular  kinds  of  business  is  constitutional. 
The  possession  of  such  a  license  does  not,  however,  convey  to  the  holder  a  vested 
right  to  carry  on  that  business  within  a  State  contrary  to  the  laws  of  that  State. 
License  Tax  Cases,  6  Wallace,  462 ;  Privear  ».  The  Commonwealth,  5  Wallace, 
476. 
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imposts,  and  excises  shall  be  nniform  throughout  the  United 
States."  And  it  follows,  from  what  has  just  been  said,  that  this  is 
equivalent  to  declaring  that  all  indirect  taxes  shall  be  laid  by  the 
rule  of  uniformity.  Again,  in  construing  the  act  of  1815,  which 
laid  a  direct  tax  upon  the  District  of  Columbia,  it  was  decided 
that,  although  representation  and  direct  taxation  are  measured  by 
the  same  rule,  they  are  not  dependent  upon  each  other ;  and  there- 
fore a,  district  or  territory  not  represented  in  Congress,  may  be 
constitutionally  required  to  pay  a  direct  tax.  (a) 

The  next  provision  connected  with  revenue,  is  a  prohibition  to 
the  United  States.  '^  No  tax  or  duty  shall  be  laid  upon  articles 
exported  from  any  State.  (S)  No  preference  shall  be  given,  by  any 
regulation  of  commerce  or  revenue,  to  the  ports  of  one  State  over 
those  of  another ;  nor  shall  vessels  bound  to  or  from  one  State,  be 
obliged  to  enter,  clear,  or  pay  duties  in  another."  (c)  The  object 
of  these  prohibitions  is  the  same  as  of  that  provision  which  estab- 
lishes uniformity  as  the  rule  of  indirect  taxation ;  namely,  to 
secure  the  States  against  partiality  or  favoritism.  If  exports 
could  be  taxed,  it  would  be  in  the  power  of  Congress  to  injure 
or  even  destroy  the  staple  products  of  a  particular  State,  and 
also  to  cramp  the  general  industry  of  the  country.  -  If  inducement 
could  be  given  to  import  into  one  State  rather  than  another,  Con- 

(a)  In  Loughborough  v.  Blake,  6  Wheaton,  3t7,  the  single  question  presented  to 
the  coart  was,  whether  Congress  had  a  right  to  impose  a  direct  tax  on  tlie  district  of 
Columbia  ?  The  decision  was,  that  Cong^ss  had  tliis  right  The  general  grant  of 
power  to  laj  and  collect  taxes,  duties,  imposts,  and  excises,  is  without  limitation  as 
to  place.  And  the  declaration  that  all  such  taxes  should  be  nniform  throughout  the 
United  States,  is  proof  that  the  power  was  to  extend  through  the  Union.  This  grant 
of  power  includes  direct  taxes  as  welt  as  others.  And  the  provision  that  direct  taxes 
shall  be  apportioned  according  to  numbers,  did  not  abridge  this  grant  of  power.  'I'he 
object  of  this  provision  is  simply  to  fix  a  standard  of  apportionment,  and  not  to  exempt 
from  taxation  those  who  are  not  represented.  Representation  is  not  made  the  founda- 
tion of  taxation.  Taxes  are  not  apportioned  to  representatives,  but  to  numbers.  The 
words  are,  "  no  capitation  or  other  direct  tax  shall  be  laid  urJess  in  proportion  to  the 
census."  Now  wherever  a  census  is  taken,  this  rule  may  be  applied,  as  well  in  the 
district  or  territories  as  in  the  States.  The  district,  therefore,  is  not  only  within  the 
general  grant  of  power,  but  within  the  restriction  as  to  the  rule.  Direct  taxes  may  be 
proportioned  to  the  numbers  here,  as  well  as  in  the  State.  Congress  is  not  obliged  to 
extend  direct  taxation  to  the  districts  and  territories,  as  it  is  to  all  the  States,  wlien  it 
taxes  any.  But  it  has  the  power,  if  it  choose  to  exercise  it,  for  there  is  no  limitation. 
But  if  Congress  had  not  possessed  this  power,  by  the  general  grant,  it  would  clearly 
derive  it  from  the  power  of  exercising  "exclusive  legislation  in  all  cases  whatsoever 
within  the  district. '  These  wonls  are  as  broad  as  words  could  be.  But  it  is  said  they 
most  be  limited  by  the  great  principle,  that  representation  is  inseparable  from  taxa- 
tion ;  what  then  ?  Is  the  district  to  be  entirely  exempt  from  taxation,  because  it  has 
no  representative  in  Congress  ?  This  is  not  contended  for.  It  is  admitted  that  indi- 
rect taxes  may  be  laid,  in  the  form  of  duties,  imposts,  and  excises.  Congress  is  obliged 
to  extend  such  taxation  to  the  district,  if  it  extend  it  anywhere.  And  where  is  the 
difference,  in  principle,  between  this  kind  of  taxation  and  the  other?  There  is" none. 
If  the  rule  of  uniformity  protects  the  district  against  oppression  in  the  one  case, 
the  rule  of  apportionment  will  equally  protect  it  in  the  other.  On  the  whole,  the 
court  could  see  no  reason  for  making  an  exception,  when  the  constitution  makes 
none.  The  personal  estate  of  a  woman  is  liable  tota.xation,  although  fhe  has  no  vote. 
The  property  of  all  inhabitants  is  subject  to  taxation,  whether  voters  or  not.  Wheeler 
p.  Wall,  6  Allen,  668. 

(6)  This  prohibition  to  tax  exports  was  strenuously  resisted  in  the  convention ; 
bat  finally  passed  by  a  vote  of  7  to  4.    Mad.  Pap.  1879-88,  1566-9. 

(c)  See  Mad.  Tap.  1430-2,  1440. 
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gresB  might  build  up  the  ports  of  one  State  upon  the  ruins  of 
those  of  another.  And,  finsJly,  the  same  result  might  be  produced 
if  Congress  could  control  the  coasUtiff  trade^  so  as  to  require  ves- 
sels bound  to  or  from  one  State,  to  enter,  clear,  or  pay  duties  in 
another. 

The  only  remaining  provision  is  a  prohibition  to  the  States. 
"  No  State  shall,  without  the  consent  of  Congress,  lay  any  imposts 
or  duties  upon  imports  or  exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws ;  and  the  net  produce  of 
all  duties  and  imposts  laid  by  any  State  on  imports  and  exports, 
shall  be  for  the  use  of  the  treasury  of  the  United  States  ;  and  all 
such  laws  shall  be  subject  to  tlie  revision  and  control  of  Congress. 
No  State  shall,  without  the  consent  of  Congress,  lay  any  duty  on 
tonnage."  (a)    This  is  the  only  federal  limitation  of  the  taxing 

(a)  See  Mad.  Pap.  1447, 1684-6  ;  Brown  v.  Maryland,  12  Wheat.  410 ;  Raguet  v. 
Wade,  4  Ohio,  107 ;  Perry  v.  Torrence,  8  Ohio,  521 ;  Cooley  v.  Wardens  of  Philadel- 
phia, 12  How.  290.  In  Brown  v.  Maryland,  12  Wlicaton,  419,  the  question  was 
whether  a  law  of  Maryland,  requuring  all  persons  selling  imported  articles  by  w/u^esaU, 
whether  importers  or  not,  to  pay  fifty  doUars  for  a  license  in  the  same  manner  as 
retailers  were  required  to  do,  was  constitutional  ?  The  court  held  that  this  law  was 
repugnant  to  two  provisions  of  tlie  constitution  :  first,  that  which  prohibits  the  States 
from  laying  any  imposts  or  duties  upon  imports  or  exports  ;  and,  secondly,  that  which 
gives  Congress  the  power  of  regpilating  commerce  with  foreign  nations,  and  among  the 
several  States.  I  shall  here  abstract  only  what  relates  to  the  first  ground  of  unconstitu- 
tionality. The  word  •*  imports  "  means  •*  things  imported."  The  prohibition,  there- 
fore, is  not  confined  to  duties  on  the  act  of  importation,  but  includes  duties  on  the 
articles  imported.  It  extends  to  duties  levied  upon  the  articles  ajler  they  have  entered 
the  country,  as  much  as  while  they  are  eni^ng.  This  is  evident  from  the  exception  to 
the  prohibition  ;  namely,  "  except  what  may  be  absolutely  necessary  for  executing  its 
inspection  laws."  Now,  inspection  laws  must,  from  their  nature,  act  upon  imported 
articles  after  they  are  landed.  And  this  exception  was  made  because  the  tax  would 
otherwise  have  been  within  the  prohibition.  The  law  of  Maryland,  therefore,  which 
acts  upon  the  sdling  of  imported  articles,  is  not  shielded  by  the  fact,  that  it  only  acts 
upon  goods  after  they  are  brought  within  the  State.  The  power  of  requiring  a  license 
to  sell,  implies  the  power  of  prohibiting  the  sale,  by  making  the  license  so  great  that  no 
one  will  pay  it.    If,  then,  Maryland  possess  tliis  power,  she  could,  if  so  minded, 

frohibit  importation  entirely :  for  no  goods  would  be  imported,  if  none  could  be  sold, 
t  is  no  answer  to  say,  that  a  State  will  have  too  much  consideration  for  its  own  inter- 
ests to  do  this.  For,  without  increasing  the  license  to  the  extent  of  prohibition,  it 
would  be  very  likely  to  be  carried  so  far  by  the  importing  States  as  to  impose  an 
onerous  tax  upon  the  non-importing  States.  And  this  was  the  very  evil  against  which 
the  constitution  intended  to  guard.  It  is  true  that  there  must  be  some  period  when 
imported  goods  must  fall  under  the  taxing  power  of  the  States.  That  period  is,  wlien 
they  have  ceased  to  be  considered  imports^  within  the  meaning  of  the  constitution. 
And  there  is  great  difficulty  in  ascertaining  precisely  what  that  period  is.  But  it  is 
sufficient  for  the  present  case  to  say  generally,  that  when  the  importer  has  so  acted 
upon  the  thing  imported,  that  it  has  become  incorporated  and  mixed  up  with  the  mass 
of  property  in  the  country,  it  has  lost  its  distinctive  character  as  an  import,  and  become 
subject  to  the  taxing  power  of  the  State.  But  while  remaining  the  property  of  the 
Importer,  in  his  warehouse,  in  the  original  form  or  package  in  which  it  was  imported, 
a  tax  upon  it  is  too  plainly  a  duty  upon  imports,  to  escape  the  prohibition  in  the  con- 
stitution. No  weight  is  due  to  the  argument  that  this  is  not  a  tax  upon  the  oitic/e, 
but  upon  the  person  importing  it.  For  it  is  manifest  that  a  tax  on  the  sale  of  an  article 
imported  only  for  sale,  is  a  tax  on  the  article  itself.  In  general,  a  State  may  tax  occu- 
pations, because  the  constitution  does  not  forbid  it.  But  unless  the  persons  employing 
the  individual  whose  occupation  is  taxed,  themselves  pay  the  tax,  it  must  still  be 
a  thing  taxed  through  a  person.  A  tax  on  the  occupation  of  an  importer,  is  a  tax  on 
inf portations ;  and  this  a  State  cannot  impose,  because  the  constitution  forbids  it. 
See  also  Low  v.  Austin,  13  Wall.  29.  But  the  exception  is  strictly  limited  to 
goods  in  the  hands  of  the  importer,  and  does  not  extend  to  cargoes  sold  whether 
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power  of  the  States.  The  object  manifestly  is  to  preserve  harmony, 
by  preventing  the  States  from  exercising  the  taxing  power  to  the 
injury  of  each  other  or  of  the  Union,  But  inspection  laws  being 
designed  to  improve  the  character  of  State  products,  and  prevent 
impositions  in  their  sale,  the  States  are  permitted  to  enact  tliem. 
Tet,  lest  this  permission  should  be  made  a  pretext  for  other  objects, 
such  laws  are  required  to  have  the  assent  of  Congress.  And  to 
remove  all  temptation  to  tax  imports  or  exports  for  the  purpose  of 
revenue,  the  net  proceeds  are  declared  to  belong  to  the  national 
treasury.  The  same  remarks  apply  to  the  prohibition  of  a  tonnage 
duty.  In  deciding  against  the  constitutionality  of  a  law  of  Mary- 
land, requiring  all  persons  selling  imported  articles  by  wholesale  to 
pay  a  license,  it  was  held  that  this  prohibition  is  not  confined  to 
taxes  laid  on  the  act  of  exportation  or  importation,  but  includes 
taxes  laid  upon  the  articles  themselves,  either  before  they  leave 
the  State  or  after  they  are  brought  into  it.  But  it  is  obvious  that 
there  must  be  some  period  when  imported  articles  fall  within  the 
taxing  power  of  the  States ;  and  in  general  terms  that  period  is, 
when  they  have  become  so  mixed  up  with  the  mass  of  property  in 
the  State,  as  to  lose  their  distinctive  character  of  imports.  And 
accordingly,  a  law  of  Ohio,  laying  a  tax  upon  the  capital  of  all  mer- 
chants trading  in  foreign  or  domestic  goods,  was  held  to  be  consti- 
tutional ;  because  it  treated  the  capital  of  merchants  like  that 
employed  in  all  other  operations,  and  only  indirectly  and  remotely 
affected  imports  or  exports. 

The  result  of  the  foregoing  provisions  is,  that  Congress  may  lay 
any  kind  of  tax  for  the  purpose  of  paying  the  debts  or  promoting 
the  defence  or  welfare  of  the  Union,  except  a  tax  on  exports ;  that 
direct  taxes,  including  taxes  on  persons  and  land,  are  to  be  laid  by 
the  rule  of  apportionment,  and  all  other  taxes  by  the  rule  of  uni- 
formity; and  that  the  States  are  only  prohibited  from  taxing 
imports,  exports,  and  tonnage.  It  is  now  many  years  since  Con- 
gress has  found  it  necessary  to  lay  a  direct  tax ;  and  accordingly, 
the  slaveholding  States  have  had  all  the  benefit  without  the  burden 
of  the  compromise.  The  revenue  arising  from  indirect  taxation 
has  been  sufficient  to  pay  off  an  immense  national  debt,  besides 
defraying  the  current  expenses  of  government ;  and  this  revenue, 
with  the  exception  of  the  proceeds  of  the  public  lands,  has  been 
derived  almost  solely  from  duties  on  imports.  The  experiment  of 
an  excise  has  been  tried  on  distilled  spirits,  for  example ;  but  in 
1793,  it  produced  the  insurrection  in  Pennsylvania ;  a  fact  which 
strongly  illustrates  the  unpopularity  of  this  species  of  taxation. 

before  or  after  arriral,  to  be  at  the  Tendor'g  risk  until  delivered  within  the  Ifmita  of 
the  port,  when  in  the  hands  of  the  vendee.  Waring  i?.  The  Mayor,  8  Wall.  110.  Nor 
does  the  prohibition  extend  to  articles  brought  from  one  State  into  another,  but  onl y 
to  foreign  imports  and  exports.  A  uniform  tax  by  a  State  on  all  sales  made  in  it, 
whether  made  by  a  citizen  of  the  State  or  of  another  State,  or  whether  the  produce 
of  the  State,  or  not,  is  valid.  Woodruff  v,  Parkham,  8  Wall.  123.  A  State  cannot 
tax  vessels,  though  the  property  of  iu  citizens  and  otherwise  taxable  by  it,  at  so 
much  per  ton  of  the  registered  tonnage.    State  Tonnage  Tax  Cases,  12  Wall.  204. 
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Indeed,  experience  has  proved  that  a  tax  on  imports  is  more  cheer- 
fully paid,  because  less  felt  by  those  upon  whom  it  ultimately  falls. 
From  the  view  now  taken,  it  follows  that  the  States  must  depend 
chiefly,  if  not  entirely,  upon  direct  taxation,  in  the  literal  sense  of 
these  words ;  since  the  power  of  indirect  taxation  is  mostly  taken 
away,  (a)  The  constitution  of  Ohio  contains  no  limitation  upon  the 
taxing  power  of  the  State,  except  the  prohibition  "  to  levy  a  poll- 
tax  for  county  or  State  purposes.**  (6)     By  a  pott-tax  is  here  meant 

(a)  The  doctrine  it  now  weU  Bettled,  though  there  is  no  expreis  provision  in  the 
constitution  to  that  effect,  that  the  State  goyemments  cannot,  without  the  consent 
of  Congress  at  least,  tax  any  of  the  instrumentalities  employed  by  the  general  gov- 
ernment in  accomplishing  its  ends.  The  doctrine  was  first  laid  down  in  McCulloch  p. 
Maryland,  4  Wheaton,  816,  with  reference  to  the  Bank  of  the  U.  S.  See  note  to 
§  73.  Thus,  certificates  given  by  the  United  States  to  creditors  for  supplies  in  war, 
are  not  taxable  by  the  States.  The  Banks  v.  The  Mayor,  7  Wall.  16.  Nor  are 
United  States  notes  intended  to  circulate  as  money,  when  the  statute  provides  that 
they  shall  not  be.  Bank  v.  Supervisors,  7  Wall.  26.  This  prohibition  does  not  apply 
to  taxation  remitted  by  the  law  of  Congress  as  not  impairing  the  usefulness.  National 
Bank  r.  Commonwealth,  9  Wall.  358.  It  does  not  extend  to  corporations  chartered 
by  government  when  the  charter  is  silent.  Thompson  v.  Pacific  R.  R.,  9  Wall.  679. 
The  capital  of  a  national  bank,  so  tar  as  it  is  invested  in  United  States  bonds,  cannot 
be  taxed,  nor  can  the  corporation  be  taxed  in  any  way  as  the  owner  of  them  :  but  the 
stockholders  may  be  taxed  within  the  limitations  prescribed  by  Congress,  no  matter 
how  the  capital  is  invested.  National  Bank  v.  Commonwealth,  9  Wall.  853.  The 
provision  that  the  tax  on  such  shares  shall  not  be  higher  than  it  is  on  shares  in  banks 
organized  under  the  laws  of  the  State,  applies  only  to  State  banks,  the  taxation  of 
which  is  not  limited  by  contract  in  tlieir  charter.  Lionberger  v.  Rouse,  9  Wall. 
468.  This  protection  of  the  instrumentalities  of  the  government  is  reciprocal,  and 
the  United  States  cannot  tax  the  salary  of  a  judicial  officer  of  a  State.  The  Collector 
V.  Day,  11  Wall.  118. 

A  State  can  tax  property  only  when  within  its  Jurisdiction.  So  when  a  railroad 
extends  into  two  States,  and  bonds  are  issued  secured  on  the  whole  line,  such  bonds 
are  not  taxable  in  either  State.  Railroad  Co.  v,  Jackson,  7  Wall.  262.  Nor  can  a 
State  tax  bonds  of  State  corporations,  owned  by  non-residents,  and  compel  the  corpo- 
ration to  retain  the  tax.  Railroad  Co.  v,  Penn.,  15  Wall.  800.  Nor  can  a  State  require 
non-resident  traders  to  pay  a  larger  license  than  the  resident  traders,  as  this  is  in  con- 
travention of  the  clause  giving  a  citizen  of  one  State  all  the  privileges  and  immuni- 
ties of  citizens  of  all  the  States.     Ward  v.  Maryland,  12  Wall.  418. 

(&)  Ohio  V.  Gazlay,  5  Ohio,  14 ;  Ohio  r.  Proudflt,  2  Ohio,  61 ;  Ohio  v.  Hibbard. 
3  Ohio,  61.  In  Ohio  v.  Gazlay,  the  taxing  power  of  the  Ohio  legislature,  under  the 
first  constitution,  was  drawn  in  question.  This  constitution  contained  no  express 
grant  of  power  to  impose  any  tax  whatever.  The  only  provision  on  the  subject  of 
taxation  was  a  prohibition,  in  the  following  words  :  "  The  levying  taxes  by  the  poll  is 
grievous  and  oppressive,  therefore  the  legislature  shall  never  levy  a  poll-tax  for  county 
or  State  purposes."  But  this  prohibition  of  one  particular  species  of  tax  contains,  by 
implication,  a  grant  of  power  to  lay  any  other,  so  that  it  be  not  repugnant  to  the  State 
or  federal  constitution  And  such  has  been  the  practical  construction  by  our  legislature. 
We  levy  taxes,  not  only  upon  property  of  every  description,  but  upon  professions  and 
occupations.  In  a  word,  as  the  court  observed,  in  Raguet  v.  Wade,  4  Ohio,  107,  the 
power  to  tax,  so  long  as  it  does  not  contravene  the  federal  constitution,  "is  an  unlim- 
ited sovereign  power."  The  question  in  the  present  case  was,  upon  the  right  to  tax 
thf.  proffsshns.  A  law  was  passed,  laying  a  tax  not  exceeding  five  dollars,  upon  all 
practising  lawyers  and  physicians.  Gazlay  was  regularly  licensed  and  admitted  to 
practice,  before  this  law  was  passed,  and  one  of  his  grounds  for  refusing  to  pay  the 
tax  was,  that  the  license  to  practice  was  a  contract,  and  subsequent  taxation  was  a 
violation  of  that  contract.  But  the  court  said  that  a  law  providing  for  a  license  was 
made  for  the  public  benefit,  and  not  to  confer  any  vested  privileges.  It  might  there- 
fcre  be  modified  whenever  the  public  welfare  required  it.  Another  ground  of  objec- 
tion was,  that  this  was  a  capitation  or  poll-tax.  This  the  court  denied.  It  was  a  faculty 
tax,  and  not  a  personal  one.  It  had  express  reference  to  the  ability  to  pay,  and  the 
amount  was  to  be  fixed  by  the  amount  of  profits.  In  a  word,  it  was  a  tax  u|N)n 
lucrative  professions,  and  as  proper  as  any  other  tax  upon  occupations  or  franchises. 
As  to  its  being  opposed  to  the  general  spirit  of  our  institutions,  this  was  too  vague  an 
objection  to  be  examined. 
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a  personal  or  capitation  tax,  the  objection  to  whidh  is,  that  it 
operates  unequally  upon  the  poor  and  the  rich,  by  being  the 
same  for  all,  and  not  in  proportion  to  the  means  of  each.  But  the 
prohibition  does  not  include  taxation  for  township  purposes ;  and 
it  has  also  been  decided  not  to  include  a  tax  upon  professions,  as 
those  of  law  and  medicine,  sometimes  called  a  faculty  tax.  We 
have  already  seen,  that,  by  the  ordinance  of  1787,  no  tax  can  be 
laid  upon  the  public  lands  within  our  limits  until  sold  by  Con- 
gress ;  and  that  the  lands  of  non-residents  cannot  be  taxed  higher 
than  those  of  residents.  We  have  also  seen,  that,  by  the  terms  of 
admission  into  the  Union,  Ohio  has  relinquished  the  power  of  tax- 
ing lands  sold  by  Congress  until  five  years  after  the  sale,  (a) 

The  various  kirids  of  taxes  are  as  follows :  Firsts  the  State  tax, 
the  rate  of  which  is  fixed  by  the  legislature  for  each  year.  Sec* 
(mdlifj  the  county  tax^  the  rate  of  which  is  fixed  by  the  county  com- 
missioners, within  certain  limits,  varying  according  to  tlie  property 
in  the  county.  Thirdly^  the  township  tax^  the  rate  of  which  is 
fixed  by  the  township  trustees.  Fourthly^  the  school  tazj  the  rate 
of  which  is  fixed  by  the  legislature :  but  the  county  commissioners 
may  add  one-fourth  of  a  mill  if  they  think  proper.  Fifthly,  the 
sckDol  house  tazj  the  rate  of  which  is  fixed  by  the  voters  of  the 
school  districts.  Sixthly^  the  poor  tax^  the  rate  of  which  is  fixed 
by  the  county  commissioners.  Seventhly^  the  poor-house  taxy  the 
rate  of  which  is  fixed  by  the  county  commissioners.  (() 

§  52.  Power  to  Borrow  Money,  (c)     Congress  has  the  general 

(a)  The  role  of  State  taxation,  as  prescribed  by  the  new  constitution,  has  been 
the  snbject  of  much  controversy,  especially  in  relation  to  ddtt*  and  credits.  The 
intention  manifestly  is,  to  require  all  property  of  every  description,  whether  of 
individuals  or  corporations,  to  be  taxed  by  a  uniform  rule,  according  to  its  actual 
money  value  The  difficulty  is  to  carry  this  rule  into  practice.  The  legislature,  in 
taxing  individuals,  authorized  debts  to  be  deducted  irom  moneyt  and  creditt,  but 
not  from  any  thing  else,  in  making  up  a  statement  for  taxation ;  while  it  prohibited 
snch  deduction  by  banks  and  bankers.  Bat  the  court  held  this  provision,  in  favor 
of  individuals,  to  be  a  violation  of  the  role  of  uniformity  established  by  the  consti- 
tution ;  and  thus  required  credits  to  be  taxed  without  any  deduction  of  debts.  See 
Exchange  Bank  v.  Hines,  and  Ellis  &  Morton  v,  Linck.  in  the  preface  to  the  2  Ohio 
State  Iteports,  3  id.  1,  66 ;  Latimer  v.  Morgan,  6  id.  279 ;  City  of  Zanesville  v, 
Richards,  5  id.  589;  Osbom  v.  Bank  U.  S.,  9  Wheat.  738;  Portland  Bank  v. 
Apthorp,  12  Mass.  252.  The  power  of  the  legislature  to  authorize  municipal  cor- 
porations to  subscribe  to  the  stock  of  railroad  companies,  and  levy  taxes  for  that 
purpose,  has  been  affirmed  in  this  State.  The  State  ex  rd.  Smead  v.  The  Trustees  of 
Union  Township,  8  Ohio  State,  400.  and  cases  cited  ;  see  Pierce  on  American  Railroad 
Law,  pp.  108-26.  Its  power  to  authorize  assessments,  as  distinguished  from  taxes, 
has  been  affirmed.  Beeves  v.  Treasurer  of  Wood  County,  8  id.  383 ;  Hill  v.  Higdon, 
5  id.  243. 

(h)  The  act  of  April  5, 1850,  contains  the  present  system  of  taxation,  and  repeals 
several  previous  acts.  It  would  be  impossible  now  to  specify  accurately  in  a  short 
space  the  State  taxes  at  present.  They  are  generally  the  State  tax  for  State  purposes, 
tlie  county  tax  for  county  purposes,  and  local  taxes,  either  township  or  municipal,  aa^ 
the  case  may  be,  levied  for  the  various  local  purposes. 

(c)  When  this  clause  was  originally  reported  to  the  convention,  it  included  a  power 
"to  emit  bills." —  Mad.  Pap.  1232.  This  was  afterwards  stricken  out  by  a  vote  of  9 
lo  2,  for  the  avowed  purpose  of  prohibiting  paper-money  —  id.  1348-6. 

The  fourth  section  of  the  14th  amendment  provides,  that  the  validity  of  the  public 
debt  of  the  United  States  authorized  by  law,  including  debts  incurred  for  payment  of 
pensions  and  boonttes  for  services  in  suppressing  insurrection  and  rebellion,  shall  not 
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power  "  to  borrow  money  oo.  the  credit  of  the  United  States.** 
This  is  intimately  connected  with  the  revenue  power,  and  ahnost 
equally  indispensable.  In  tranquil  times,  the  amount  required  for 
national  expenditures  will  not  vary  essentially  from  year  to  year ; 
and  by  means  of  estimates  from  the  treasury  department,  the 
revenue  system  may  be  easily  adjusted  to  meet  the  average.  But 
in  case  of  war,  or  any  other  contingency,  which  either  greatly  in- 
creases the  necessary  expenditures,  or  diminishes  the  estimated 
revenue,  or  both,  the  exercise  of  the  power  to  borrow  money  be- 
comes absolutely  necessary.  When  a  public  debt  has  thus  been 
contracted,  arrangements  are  usually  made  for  paying  it  ofiF  gradu- 
ally, by  means  of  a  sinking  fund,  and  the  revenue  system  is 
adjusted  accordingly.  In  this  way,  the  burden  is  so  distributed  as 
to  be  scarcely  felt.  Thus  in  1816,  our  public  debt  exceeded  one 
hundred  and  twenty  millions.  In  the  course  of  eighteen  years  it 
was  wholly  paid  off,  and  the  question  was,  how  to  dispose  of  the 
surplus  revenue.  This  power  of  Congress  does  not  conflict  with 
the  exercise  of  a  similar  power  by  the  States,  for  their  own  wants. 
They  accordingly  contract  debts  at  their  pleasure.    Thus  in  1825, 

be  questioned.  But  neither  the  United  States  nor  any  State  shaU  assume  or  pay  any 
debt  or  obligation  incurred  in  aid  of  insurrection  or  rebellion  against  the  Unitea  States, 
Dor  any  claim  for  the  loss  or  emancipation  of  any  slave ;  but  aU  such  debts,  obliga- 
tions, and  claims  shall  be  held  illegal  and  void. 

The  power  of  Congress  to  issue  bills  of  credit  and  make  them  a  legal  tender  for 
the  payment  of  debts,  has  been  discussed  lately  in  many  cases.  On  the  25th  of 
February,  1862,  Congress  authorized  the  issue  of  United  States  notes,  not  bearing 
interest  and  payable  to  bearer,  and  declared  that  such  notes  should  be  lawful  money 
and  a  legal  tender  in  payment  of  all  debts  public  and  private  within  the  United 
States,  except  duties  on  imports  and  interest  on  the  public  debt.  Subsequent  issues 
have  also  been  authorized.  These  acts  have  been  held  constitutional  by  the  highest 
judicial  tribunals  in  New  Hampshire  (George  v.  Concord,  45  N.  H.  434),  New  York 
(Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  400),  Pennsylvania  ( SchoUenberger  ». 
Brinton,  52  Penn.  St.  1),  Iowa  (Hintrager  v.  Bates,  18  Iowa,  174),  Nevada  (May- 
nard  v.  Newman,  1  Nevada,  271),  Michigan  (Vanhousen  v.  Kanouse,  13  Mich.  803), 
Wisconsin  (Breitenbach  v.  Turner,  18  Wis.  140),  California  (Lick  v.  Faulkner,  26 
Cal.  404) ;  Indiana  (Thayer  v.  Hedges,  23  Ind.  141) ;  Vermont  (Carpenter  v.  North- 
field  Bank.  39  Vt  46),  and  Massachusetts  (Essex  Co.  v.  Pacific  Mills,  supreme  court, 
March,  1867). 

The  supreme  court  of  Kentucky,  in  Griswold  r.  Hepburn,  2  Duvall,  20  ( Williams, 
C.  J.,  dissenting),  lield  them  unconstitutional.  The  power  is  derived  by  some  of  the 
judges  from  the  general  power  to  borrow  money,  and  is  considered  one  mode  of 
exercising  that  power,  while  in  others  it  is  vested  on  the  power  to  provide  for  the 
common  defence.  For  a  more  particular  statement  of  the  lines  and  arguments  in  the 
several  cases,  see  an  able  article  in  the  Am.  Law  Review,  vol.  2,  p.  403.  The 
^ipreme  court  of  the  United  States  held  that  a  bond  given  before  the  passage  of  the 
acts,  and  made  payable  expressly  in  gold  or  silver,  or  specie,  could  not  be  discharged 
in  legal  tender  notes.  Butler  v.  Horwitz,  7  Wall.  258  ;  Bronson  v.  Kods,  9  Wall.  229  ; 
Trebilcock  v.  Wilson,  12  Wall.  687.  The  first  time  the  general  question  was  decided 
they  held  the  acts  unconstitutional  by  a  divided  court.  Hepburn  v.  Griswold,  8  Wall. 
603.  But  afterwards  by  a  divided  court  also  overruled  this  holding,  ami  held  them 
constitutional  as  to  debts  contracted  before  as  well  as  after  their  passage,  without  any 
special  agreement  as  to  the  mode  of  payment.  T^gal  Tender  Cases,  12  Wall.  457  ; 
Bigler  r.  Waller.  14  Wall.  297.  A  State  may  require  its  taxes  to  be  paid  in  gold. 
Lane  Co.  v.  Oregon,  7  Wall.  71.  A  judgment  on  a  debt  payable  in  gold,  should  be  for 
the  sum  in  gold,  and  not  its  equivalent  in  legal  tenders,  and  the  sheriff  must  then 
make  the  sum  in  gold  on  the  execution.    Philips  v.  Dugan,  21  Ohio  St.  466. 

The  new  constitution  prohibiu  the  contracting  of  any  debt  for  purposes  of  internal 
improvement. 
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tiie  State  of  Ohio,  with  no  surplus  revenue,  undertook  to  construct 
upon  credit  alone,  her  immense  canals,  which  already  extend  more 
than  four  hundred  miles.  And  it  has  been  computed  that  the 
aggregate  of  debts  thus  contracted  by  the  different  States  amounts 
to  two  hundred  millions  of  dollars,  which  is  about  one-fifth  of  the 
public  debt  of  France,  and  about  one-twentieth  of  that  of  Great 
Britain.  For  these  debts  the  creditors  depend  solely  upon  the 
good  faith  of  their  debtors.  There  seems  to  be  a  peculiar  propriety 
in  contracting  debts  of  this  kind,  for  lasting  and  valuable  improve- 
ments. They  are  in  fact  constructed  for  the  benefit  of  posterity, 
and  it  is  but  just  that  posterity  should  share  the  burden  of  paying 
for  them.  Indeed,  upon  no  other  principle  would  great  public 
worka  be  undertaken.  The  present  generation  would  rather  forego 
their  share  of  benefit,  than  consent  to  bear  the  whole  burden. 
Still  it  cannot  be  denied  that  this  power  over  the  public  purse  is 
the  most  dangerous  power  intrusted  to  government.  And  hence 
the  paramount  necessity  of  surrounding  it  with  all  possible  safe- 
guards. To  this  end,  both  the  federal  and  State  constitutions 
provide  that  "  no  money  shall  be  drawn  from  the  treasury,  but  in 
consequence  of  appropriations  made  by  law."  In  other  words,  the 
consent  of  the  legislature  must  be  given  beforehand,  for  expending 
money,  as  well  as  for  raising  it ;  and  that  the  people  may  know 
what  their  representatives  do  in  this  behalf,  it  is  further  declared 
that  "  a  regular  statement  and  account  of  the  receipts  and  expendi- 
tures of  the  public  money  shall  be  published,"  for  their  information. 
§  58.  Power  to  Regulate  Commerce,  (a)  Commerce,  in  its  most  en- 
larged signification,  comprehends  every  description  of  intercourse 
between  man  and  man.  In  its  legal  acceptation,  it  includes  what- 
ever relates  to  the  exchange  of  commodities  between  individuals 
and  nations.  In  civilized  life,  scarcely  any  individual  consumes 
exactly  what  he  produces.  If  the  products  of  the  earth  were 
everywhere  the  same  —  instead  of  varying,  as  they  do,  with  the 
almost  infinite  diversities  of  soil  and  climate  —  even  then  the 
division  of  labor,  ever  extending  with  the  progress  of  society  — 
until  the  sphere  of  productive  effort  assigned  to  each  laborer  is 
contracted  withiix  the  smallest  possible  limits  —  would  still  make  a 
countless  number  of  individuals  contribute  to  supply  the  wants  of 
each ;  so  that  traflic  between  man  and  man  would  even  then  be 
immense.  But  when  to  the  results  of  the  division  of  labor  among 
individuals  of  the  same  vicinity  we  add  the  results  of  that  endless 
variety  of  soil,  climate,  taste,  and  character,  by  which  the  different 
portions  of  the  globe  and  its  inhabitants  are  distinguished  from 
each  other,  we  find  that  traffic  between  man  and  man  in  the  same 
nation,  almost  dwindles  into  insignificance  when  compared  with 
traffic  among  the  nations  of  the  earth.  And  it  is  only  when  we 
contemplate  conmierce  on  this  enlarged  scale  —  when  we  think  of 

(a)  The  conrention  was  so  generaUy  impressed  with  the  necessity  of  this  power, 
that  it  occasioned  little  debate.  Mad.  Pap.  1848, 1450^.  The  principal  question  waa 
whether  two-thirds  should  be  required  to  pass  laws  for  this  end. 


186  ENUMBBATSD  POWBBS. 

all  the  productions  of  human  labor,  in  every  region  of  the  earth,  aa 
passing  from  hand  to  hand  in  an  almost  ceaseless  process  of  ex- 
change and  distribution  —  tliat  we  can  form  an  adequate  conception 
of  the  importance  of  commerce,  and  of  that  part  of  the  law,  by 
which  its  vast  operations  are  regulated.  In  general  terms,  commer- 
cial laWy  lex  mercatoria^  or  the  law-mercha?it  comprehends  all  that 
portion  of  the  municipal  law  which  relates  directly  or  indirectly  to 
the  buying,  selling,  or  transporting  of  merchandise.  I  shall  have 
occasion  to  consider  its  various  subdivisions  he/eafter,  and  will,  at 
present,  merely  indicate  them.  The  persons  engaged  in  commerce 
are  called  merchants^  meaning  thereby  those  who  make  a  business 
of  buying  and  selling.  Others  buy  to  consume ;  the  merchant  buys 
to  sell  again.  He  stands  between  the  producer  and  consumer, 
buying  of  the  former,  and  selling  to  the  latter.  A  distinction  is 
sometimes  made  between  wholesale  and  retail  dealers,  according 
to  which,  those  who  buy  and  sell  in  large  quantities,  are  called 
merchants,  and  those  who  deal  in  small  quantities,  traders.  In 
this  view,  traders  are  those  who  buy  of  merchants,  and  sell  to 
consumers.  This,  however,  is  a  distinction  in  degree,  rather  than 
kind,  for  in  the  eye  of  the  law  they  are  all  equally  merchants. 
But  seldom  merchants  transact  business  alone.  Sometimes  they 
are  associated  as  members  of  a  corporation^  sometimes  they  form  a 
partnership^  and  sometimes  they  sustain  the  relation  of  principal 
and  agent  So  far,  then,  as  persons  are  concerned,  commercial 
law  includes  that  which  regulates  all  these  relations.  And  passing 
from  persons  to  things,  we  come  first  to  the  law  governing  the 
contract  of  iale^  the  warranty  either  of  title  or  quality  connected 
therewith,  and  the  weights  or  measures  by  which  quantity  is  deter- 
mined. If  the  sale  be  for  cash,  this  brings  up  the  law  i-elating  to 
money  or  other  currency.  If  the  sale  be  on  credit,  the  law  relating 
to  book  accounts  J  bills  of  exchange^  promissory  noteSj  and  contracts 
of  guaranty^  comes  into  application ;  and  perhaps,  also,  the  law 
regulating  bankruptcy  or  insolvency.  Passing,  then,  from  the  sale 
to  the  transportation  of  merchandise,  we  have  first,  the  law  gov- 
erning carriers  in  general,  together  with  all  those  particular  regu- 
lations which  apply  to  shipping  ;  and  next,  the  law  of  insurance^ 
of  stoppage  in  transitu^  of  lien^  revenue  laws,  and  in  case  of  war, 
belligerent  and  neutral  rights.  Of  this  extensive  body  of  law, 
a  large  proportion  is  unwritten,  has  come  down  to  us  from  distant 
ages,  and  is  nearly  the  same  in  all  commercial  nations.  But  in 
this  connection  I  am  to  discuss  only  those  topics  suggested  by  the 
provisions  of  the  constitution. 

One  of  the  most  palpable  defects  in  the  articles  of  confederation, 
as  evinced  by  a  short  experience,  was  the  absence  of  all  provision 
for  regulating  commerce.  This  occasioned  the  meeting  at  An- 
napolis, which  recommended  the  convention  at  Philadelphia,  and 
thus  led  eventually  to  the  formation  of  the  constitution  in  which 
this  defect  is  abundantly  cured.  The  words  of  the  provision  are 
these :  ^^  Congress  shall  have  power  to  regulate  commerce  with 
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foreign  nations,  and  among  the  several  States,  and  with  the  Indian 
tribes."    This  language  is  construed  in  its  most  enlarged  sense. 

The  term  ^^  commerce  "  includes  navigation  as  well  as  traffic,  and 
every  description  of  navigation  and  traffic  ;  and  the  power  ^'  to  teg- 
idate  "  includes  the  power  to  make  rules  for  the  whole  subject-mat- 
ter. This  may  be  illustrated  by  the  case  of  Uie  United  Slates  v. 
Briff  William,  (a)  where  it  was  held,  that  under  this  power  Con- 
gress may  lay  an  embargo  or  pass  a  law  of  non-intercourse,  the 
effect  of  which  is, 'for  the  time  being,  entirely  to  suspend  foreign 
commerce.  This  power  is,  moreover,  exclusively  vested  in  Con- 
gress by  the  force  of  the  terms  employed ;  for  how  could  Congress 
regulate  commerce,  if  the  States  could  pass  countervailing  regula- 
tions? But  the  clause  enumerates  three  branches  of  commerce, 
which  require  a  separate  consideration. 

Commerce  with  Foreign  Nations,  This  branch  of  commerce  is 
altogcfther  a  national  Concern ;  and  hence  the  propriety  of  com- 
mitting it  to  the  exclusive  control  of  the  national  government  is 
obvious.  This  control  is  exercised,  first,  by  treaties,  and,  secondly, 
by  acts  of  Congress.  (6) 

Commercial  Treaties,  Free  trade  throughout  the  world,  however 
agreeable  in  theory,  is  not  a  principle  of  the  law  of  nations,  and 
has  not  been  favored  by  their  practice.  Every  nation  has  the  abso- 
lute and  exclusive  right,  either  to  prohibit  altogether  the  admission 
of  foreign  persons  or  products  into  its  jurisdiction,  or  to  prescribe 
and  enforce  the  conditions  upon  which  they  shall  be  admitted^ 
The  terms  of  commercial  intercourse,  therefore,  between  the  United 
States  and  every  other  commercial  nation,  are  determined  by  treaty. 
What  these  terms  are,  according  to  existing  treaties,  it  is  not  my 
purpose  to  detail.  It  is  clear,  however,  that  the  only  basis  upon  ^ 
which  a  nation  can  treat,  with  due  self-respect,  is  that  of  complete 
reciprocity.  Accordingly,  we  extend  to  other  nations  the  same 
commercial  privileges  which  they  extend  to  us.  If  they  give  us 
free  trade,  we  give  them  the  same.  If  they  lay  restrictions  on  our 
commerce,  we  lay  corresponding  restrictions  on  theirs.  If  they 
prohibit  our  commerce  altogether,  we  prohibit  theirs  in  like  manner. 
So. far,  then,  as  foreign  commerce  is  regulated  by  treaty,  Congress, 
as  a  branch  of  the  government,  has  no  voice  in  it,  but  only  the 

(a)  2  Hall'8  Law  Joar.  266. 

(6)  A  Slate  statute  which  imposes  upon  a  shipmaster,  as  a  prerequisite  to  his 
Unding  passengers,  conditions  which  are  substantially  impracticable,  and  allows  as 
au  altematiTe  the  payment  of  a  certain  sum  of  money  for  each  passenger,  is  a  tax  on 
the  right  to  land  passengers,  and  is  a  regulation  of  commerce,  and  void.  Henderson 
et  al.  V.  Mayor  et  al.,  92  U.  S.  259.  If  the  right  of  the  States  to  pass  statutes  to  pro- 
tect themselves  in  regard  to  the  criminal,  pauper,  or  diseased  foreigner  landing  within 
their  borders  exists  at  all,  it  is  limited  to  such  laws  as  are  absolutely  necessary  for 
tliat  purpose.  A  statute  extending  beyond  this  necessity,  imposing  burdensome 
restrictions  on  foreigners  arriving,  especially  restrictions  likely  to  bring  on  compli- 
cations with  foreign  governments,  is  void.  Chy  Lung  v.  Freeman  e^  a/ ,  92  U.  S.  275. 
A  State  statute  which  requires  an  inspector  to  make  survey  of  sea-going  vessels 
arriving  with  damaged  jroods,  not  as  a  sanitary  precaution,  bat  to  provide  for  the  sale 
of  the  goods,  is  void.  Foster  i\  Master,  &c.,  of  New  Orleans,  94  U.  S.  245.  See  also 
Cannon  v.  New  Orleans,  20  Wall.  677. 
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president  and  senate.  At  the  same  time  the  States,  out  of  abun- 
dant cautiou,  are  expressly  prohibited  from  entering  into  ^^anj 
treaty,  alliance,  or  confederation."  But  when  the  terms  of  com- 
mercial intercourse  have  thus  been  adjusted  by  treaty,  it  then  re- 
mains to  carry  them  into  e£Pect  by  legislative  provisions. 

Commercial  Legislation,  (a)  1  have  already  said  that  only  a  very 
small  portion  of  commercial  law,  as  before  defined,  has  resulted 
from  legislative  enactment.  The  great  mass  of  it  is  common  to  all 
nations,  and  embodies  the  wisdom  of  all  times.  The  commercial 
legislation  of  Congress,  therefore,  can  be  briefly  described.  It  dif- 
fers very  little  from  that  of  Great  Britain.  All  our  regulations  have 
for  their  main  object  the  encouragement  of  commercial  enterprise 
among  our  own  citizens,  so  far  as  this  can  be  done  without  dis- 
couraging domestic  production  ;  and  this  encouragement  is  chiefly 
given  through  the  exercise  of  the  revenue  power.  For  this  purpose 
Congress  declares  from  time  to  time  what  places  shall  be  ports  of 
entry  and  clearance^  and  prohibits  the  importing  into,  or  exporting 
from,  any  other  ports.  These  ports  are  placed  under  the  immediate 
supervision  of  custom-house  officers^  the  chief  of  whom  is  styled 
collector^  and  acts  under  the  general  supervision  of  the  treasury 
department.  No  ship  engaged  in  foreign  commerce  can  enter  or 
depart  from  any  port,  until  the  custom-house  regulations  have  been 
complied  with,  and  a  permit  obtained  from  the  collector  as  evidence 
thereof.  Among  other  things,  a  sworn  manifest^  containing  a  full 
statement  of  the  entire  cargo  imported  or  exported,  must  be  fur- 
nished to  the  collector ;  and  thus  complete  statistics  of  our  foreign 
commerce  are  at  all  times  attainable.  And  to  carry  out  the  design 
before  mentioned,  of  encouraging  native  enterprise,  a  discrimina- 
tion is  made  between  native  and  foreign  ships,  with  respect  to 
duties.  Native  ships  are  declared  to  include  only  those  which  are 
built  here,  or  lawfully  captured  from  an  enemy,  and  which  are 
wholly  owned  and  officered  by  our  own  citizens.  To  obtain  the 
privileges  secured  to  such  ships,  they  are  required  to  be  registered 
with  the  collector  of  the  port  to  which  they  belong.  The  register 
contains,  among  other  things,  an  accurate  measurement  and  de- 
scription of  the  ship,  together  with  the  names  of  the  master  and 
owners ;  and  thus  the  whole  amount  of  our  tonnage  engaged  in 
foreign  trade  may  be  at  all  times  known.  A  native  ship  not  regis- 
tered is  treated  as  a  foreign  ship,  and  this  is  generally  a  sufficient 
motive  to  secure  compliance  with  the  registry  act.  Upon  register- 
ing the  ship,  the  collector  makes  out  a  certificate  of  registry  for  the 
use  of  such  ship,  and  takes  security  from  the  owner  that  it  shall  be 
used  for  that  ship  only.  Upon  every  change  of  ownership  or  bur- 
den, a  new  certificate  must  be  obtained ;  and  upon  every  change 
of  master  that  fact  must  be  reported  to  the  collector,  and  be  by 
him  indorsed  on  the  certificate.     Every  sale  or  transfer  of  a  regis- 

(a)  See  Abbott  on  Shipping,  with  notes  by  Judge  Story;  Curtis  on  Merchant 
Seamen ;  Flanders  on  Maritime  Law ;  Flanders  on  Shipping ;  Parsons  on  Maritime 
Law. 
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tered  ship  is  required  to  be  evidenced  by  a  written  bill  of  sale^ 
reciting  at  length  the  certificate  of  registry,  on  peril  of  losing  native 
privileges ;  though  the  transfer  would  be  valid  without  such  recital. 
Thus,  by  reference  to  the  collector's  office,  the  title  of  every  native 
ship  is  easily  traced,  and  the  responsibility  of  the  owners  to  the 
public  and  to  individuals  conveniently  secured.  If  a  ship  not  built 
here  or  obtained  by  capture,  be  wholly  owned  and  commanded  by 
our  citizens,  she  is  entitled  to  protection  as  American  property, 
though  not  regarded  as  a  native  ship  with  respect  to  duties.  Tlie 
only  effect,  then,  of  the  certificate  of  registry  is  to  secure  American 
privileges ;  for,  not  belonging  to  the  law  of  nations,  it  is  no  voucher 
of  national  character.  The  document  designed  for  this  purpose  is 
commonly  called  a  sea-letter,  though  sometimes  a  passportf  and  it 
is  essential  to  protect  neutral  ships  in  time  of  war.  Another  doc- 
ument, sometimes  provided  for  by  treaties,  and  here  by  act  of 
Congress,  is  the  crew  list^  which  is  essential  for  the  protection  of  the 
crew  in  time  of  war.  There  is,  also,  a  certificate  of  property ,  re- 
lating only  to  the  cargo,  which  exists  by  the  usage  of  the  custom- 
house, without  being  specially  provided  for.  Every  seaman,  for  his 
own  security,  is  entitled  to  a  certificate  of  citizenship,  upon  satisfy- 
ing the  collector  that  he  is  a  citizen.  To  .secure  the  well-being  of 
passengers,  the  number  is  not  permitted  to  exceed  two  for  every 
five  tons  of  burden,  and  their  names  must  appear  in  the  manifest. 
There  must  be  a  medicine  chest,  amply  supplied  with  medicines 
and  directions  ;  and  a  minimum  qua^ntit j  oi  provisions  for  each  per- 
son on  board.  To  provide  a  fund  for  the  relief  of  sick  or  disabled 
seamen,  every  seaman  is  obliged  to  contribute  twenty  cents  per 
month  out  of  his  wages,  for  which  the  master  must  account  to  the 
collector.  To  protect  seamen  from  imposition,  their  contract  for 
service  is  required  to  be  in  writing,  and  they  have  a  lien  on  the 
ship  to  secure  their  wages.  Finally,  to  protect  them  from  ill  udage 
abroad,  it  is  unlawful  to  set  them  ashore  in  a  foreign  country 
against  their  consent ;  and  if  left  there,  it  is  the  duty  of  our  con- 
suls to  send  them  home  at  the  public  expense.  There  are  numerous 
other  regulations  for  the  health,  protection,  and  comfort  of  seamen, 
which  I  have  not  time  to  describe.  They  all  proceed  upon  the 
ground  that  seamen  are  a  reckless  and  improvident  class  of  men, 
necessarily  subjected  to  severe  discipline,  and  requiring  the  most 
e£Scient  safeguards  against  abuse  and  imposition,  (a) 

Commerce  among  the  States.  (J)     It  is  obvious  that  if  ijUemal 

(a)  Congress,  bj  virtue  of  this  power,  passed,  March  8,  1855,  a  law  imposing 
numerous  regulations  on  tlie  carriage  of  passengers  in  steamships  and  other  yessels 
sailing  between  our  own  and  foreign  ports,  and  repealing  the  prerious  laws  relative 
thereto. 

(b)  See  1  Kent,  Com.  481 ;  2  Story,  Const,  chap.  xv. ;  U.  S.  v.  Brig  William,  2 
Hall's  Law  Jour.  255;  Brown  v.  Maryland,  12  Wheaton,  419;  Gibbons  v  Ogrlen,  9 
Wheaton,  1 ;  Raguet  u.  Wade,  4  Ohio,  107 ;  Peny  v.  Torrence,  8  Ohio,  621 ,  Wilson 
V.  Blackhead  Creek  Company,  2  Peters,  251 ;  xhurlow  v,  Massachusetts,  5  How. 
604;  People  v.  Brooks,  4  benio,  469.  In  Gibbons  v,  Ogden,  9  Wheaton,  1.  the  facts 
were  these :  The  State  of  New  York  had  passed  several  laws,  granting  to  Livingston 
and  Fulton  the  exclusive  privilege  of  navigating  all  the  waters  within  the  Jurisdiction 
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eommercBj  which  from  our  varieties  of  soil  and  climate  mnst  be 
immense  between  the  different  States,  had  been  left  to  the  regular 

of  New  York  by  steamboats.  These  laws  had  been  decided  in  the  State  eonrts  to  be 
const! tatioual.  Livingston  v.  Van  Ingen,  6  Johns.  607  ;  Ogdeu  v.  Gibbons,  4  Johns. 
Ch.  U.  140,  and  17  Johns.  488.  But  on  referring  the  question  to  the  supreme  court  of 
the  United  States,  they  were  decided  to  be  unconstitutional,  so  far  as  they  prohibited 
▼esseis  licensed  according  to  the  laws  of  the  United  States  for  carrying  on  the  coasting 
trade,  from  navigating  the  waters  of  New  York  by  means  of  fire  or  steam.  Chief-Justice 
Marsliall,  who  delivered  the  opinion,  laid  down  the  doctrine  that  the  constitution  was 
not  to  be  construed  narrowly,  but  liberally.  The  power  to  regulate  commerce  was  a 
power  to  regulate  navigation.  Otherwise,  Congress  had  no  power  over  navigation. 
Again,  the  power  to  regulate  commerce  extends  to  every  species  of  commercial  inter- 
course between  the  United  States  and  foreign  nations,  and  among  the  several  States. 
It  does  not  stop  at  the  external  boundarv  of  a  State,  although  it  does  not  extend  to  a 
commerce  which  is  completely  internal.  Congress  cannot  regulate  the  commerce 
which  is  only  carried  on  between  man  and  man  in  a  State,  or  between  different  parts 
of  the  same  State :  but  it  can  always  regulate  that  commerce  which  concerns  more 
States  than  one.  The  power  of  Congress,  then,  comprehends  navigation  within  the 
limits  of  every  State  in  the  Union,  so  far  as  that  navigation  is  connected  with  com- 
merce, either  with  foreign  nations,  or  among  the  several  States,  or  with  the  Indian 
tribes.  And  the  power  to  reifuluie  commerce  is  the  power  to  prescribe  the  rules  by 
which  commerce  is  to  be  governed.  It  is  a  power  complete  in  itself,  and  has  no  other 
limitations  than  those  which  are  prescribed  m  the  constitution.  Nor  is  it  one  of  the 
coHcwrent  powers,  like  that  of  taxation.  It  is  vested  exvlasueiy  in  Congress,  and  no 
part  of  it  can  be  exercised  by  a  State.  A  State  may  pass  in.sfieciion  laws,  health 
laws,  laws  regulating  internal  trafilc,  and  laws  relating  to  turnpikes,  ferries,  and  the 
like ;  but  this  is  not  an  exercise  of  the  power  to  regulate  commerce,  such  being  mecelv 
}H)Uce  regulations.  But  even  admitting  the  States  to  have  a  concurrent  power  with 
Congress,  still  it  is  a  settled  doctrine  that  the  laws  of  a  State,  which  would  otlierwise 
be  valid,  must  yield  when  they  come  into  collision  with  the  laws  of  Congress,  the 
latter  being  supreme.  And  this  is  the  case  with  the  laws  of  New  York  now  in  ques- 
tion. They  come  into  direct  collision  with  the  laws  of  Congress,  regulating  the  coast- 
ing trade,  which  are  the  supreme  laws  of  the  land,  and  must  prevail  over  those  which 
are  subordinate.  These  laws  expressly  grant  to  vessels  a  license  to  carry  on  the  coast- 
ing trade.  Now  a  license  to  do  a  particular  thing  is  a  permission  or  authority  to  do 
that  thing.  The  steamboats  in  question,  being  licensed  under  these  laws,  had  permis^ 
sion  from  the  United  States  to  carry  on  the  coasting  trade  anywhere,  between  Eliza- 
bethtown  and  New  York,  as  well  as  other  places.  The  laws  of  New  York  interfere 
with  this  permission,  by  granting  the  exclusive  privilege  of  steam  navigation  to  other 
boats.  And  so  far  as  they  thus  come  in  conflict,  they  are  void.  For  the  laws  of 
Congress  as  much  include  vessels  which  carry  passengers,  as  those  which  cany 
merchandise  ,*  and  as  much  vessels  propelled  by  steam,  as  those  propelled  by  wind. 
In  Brown  v.  Maryland,  12  Wheaton,  419,  the  precise  point  decided  was,  that  a  law  of 
Maryland,  requiring  importers  of  foreign  goods  by  the  bale  or  package,  and  persons 
selling  the  same  by  wholesale,  to  pay  for  a  license,  was  repugnant  to  this  clause  of  the 
constitution.  To  arrive  at  this  result,  it  was  held  that  sale  was  as  much  a  part  of 
commerce  as  importation,  and  therefore  tliat  the  power  of  Congress  did  not  stop  at  the 
external  boundary  of  a  State,  but  entered  into  its  interior,  so  far  as  to  regulate  the  sale 
of  imported  articles  in  the  first  instance.  But  this  power  did  not  include  traflic  strictly 
internal ;  and  when  imported  articles  became  mixed  up  with  the  general  property  of 
the  State,  it  ceased  to  be  subject  to  the  control  of  Congress.  State  v.  Shnpleigh,  27 
Mo.  844.  A  State  cannot  discriminate  in  the  exercise  oif  its  taxing  power  in  favor  of 
its  own  manufactures  and  productions,  against  those  of  otlier  States.  State  v.  North, 
27  Mo.  464.  A  license  tax  upon  dealers  in  beer  and  ale  by  the  cask,  not  manufac- 
tured in  a  city,  but  brought  there  for  sale,  is  not  unconstitutional  unless  it  appears 
that  the  articles  sold  were  manufactured  outside  of  the  State.  Downham  v.  Alex- 
andria, 10  Wall.  173.  A  law  for  revenue  laying  a  distinctive  tax  upon  the  business 
of  foreign  corporations  habitually  doing  business  in  this  State,  such  business  consisting 
in  the  transportation  of  goods  and  passengers  in  transitu  from  Slate  to  State,  and  the 
tax  being  graduated  by  the  weight  of  the  goods  and  the  number  of  passengers  carried, 
is  an  infringement  of  the  clause  in  the  constitution  reserving  to  Congress  the  regula- 
tion of  commerce  between  the  States.  Erie  Railway  Co.  v.  The  State  of  New  Jersey, 
2  Vroom,  531.  A  statute  of  Pennsylvania  imposing  a  tax  on  railroads  of  so  much 
per  pound  on  all  freight  carried  is  unconstitutional,  so  far  as  it  affects  freight  carried 
from  Pennsylvania  to  other  States,  or  from  other  States  to  points  in  Pennsylvania. 
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tion  of  the  States  themselves,  a  wide  door  would  liave  been  thrown 
open  for  internal  dissensions.     In  a  word,  the  States  would  have 

State  Freight  Tax,  15  Wall.  282.  But  a  tax  od  the  gross  receipts  of  a  railroad  is 
not,  though  part  of  the  gross  receipts  are  made  up  of  freight  on  such  goods.  Read- 
ing R.  R.  Co.  V,  Penn.,  16  Wall.  284.  A  capitation  tax  of  one  dollar  on  every  per- 
son leaving  the  State  levied  on  the  carrier  transporting  tlieni  is  unconstitutional. 
Crandell  v.  Nevada,  6  Wall.  36.  See  also  People  v.  Raymond,  84  Cal.  472.  In 
Wilson  V.  The  Blockhead  Creek,  2  Peters,  246,  the  point  decided  was,  that  a  law 
of  Delaware,  authorizing  the  construction  of  a  dam  across  a  navigable  creek, 
was  not  an  infringement  of  the  constitution.  This  decision  was  expressly  placed 
upon  the  ground  that  Congress  had  not,  by  legislating,  exercised  the  power  conferred 
in  reference  to  this  creek,  and  until  tiiis  was  done,  the  power  remained  in  the  State. 
Mach  stress  was  also  laid  upon  the  fact,  that  tiiis  dam  was  calculated  to  improve  tiie 
health  of  those  living  in  the  vicinity.  Under  this  clause.  Congress  mav  regulate 
navigation,  and  determine  what  in  judgment  of  law  shall  or  shall  not  be  deemed  an 
obstruction  of  it.  State  of  Pennsylvania  v.  Wheeling  &  Belmont  Bridge  Co.,  18  How. 
421.  A  State  may  impose  a  tax  on  all  money  or  exchange  brokers.  Nathan  v.  Louis- 
iana, 8  How.  73 ;  or  on  legacies,  where  the  legatee  is  not  a  citizen  of  the  United 
States,  or  domiciled  in  the  State.  Mager  v.  Grima,  id.  490 ;  or  may  inflict  the  penalty 
of  forfeiture  on  enrolled  vessels  employed  in  violating  iu  laws  for  the  preservation  of 
oysters.  Smith  v.  State  of  Maryland,  18  id.  71 ;  or  regulate  pilotage,  and  the  conduct 
of  vessels  in  harbors.  Cooley  v.  Wardens  of  Phil.,  12  id.  299 ;  Brig  James  Gray  v. 
Ship  John  Fraser,  21  id.  184;  Steamboat  New  York  v.  Rea,  18  id.  223.  See  People 
V.  Thurber,  l8  111.  664;  Hudson  County  v.  State,  4  Zabris.  718.  State  laws  impos- 
ing reasonable  police  regulations  for  the  protection  of  markets  against  the  sale  of 
unfit  commodities  by  means  of  an  inspection  of  articles  offered  for  sale,  enforced  by 
a  penaltv  for  offering  uninspected  articles,  are  not  unconstitutional.  State  v.  Fosdick, 
22  La.  An.  266.  In  Padeliord  v.  Mayor  and  Aldermen  of  Savannah,  14  Geo.  488, 
the  case  of  Brown  v.  Maryland  is  declared  not  to  be  binding  on  the  State  courts,  and 
the  equality  of  the  State  courts  with  those  of  the  United  States  affirmed.  A  State 
may  make  regulations  affecting  commerce  in  her  ports  in  particulars  with  reference 
to  which  Congress  has  not  thought  it  necessary  to  pass  laws.  Port  Warden  v.  Martha 
J.  Ward,  14  £a.  An.  280.  The  State  laws  regulating  pilotage  are,  in  view  of  the 
varions  acts  of  Congress  adopting  tltem,  to  be  regarded  as  constitutional  until  Con- 
gress by  its  own  acts  supersedes  them.  Ex  parte  McNiel,  13  Wall.  286.  But  though 
they  require  the  vessel  to  take  a  pilot,  this  will  not  excuse  the  vessel  from  liabilities 
for  injuries  caused  solely  by  the  negligence  of  the  pilot,  at  least  unless  the  law 
expressly  so  provides ;  and  qucere,  as  to  the  effects  of  such  a  proviso.  The  China,  7 
Wall.  63.  The  exaction  of  a  fee  for  a  license  to  carry  on  a  certain  business,  by  a  mu- 
nicipal  corporation,  is  not  void  as  an  attempt  to  regulate  commerce.  Chilvers  v.  The 
People,  11  Mich.  43.  In  Thurlow  v.  Massachusetts,  Fletcher  v.  Rhode  Island,  and 
Pierce  v.  New  Hampshire,  beginning  6  How.  604,  ^nd  known  as  the  liquor  cases,  these 
three  States  had  passed  laws  prohibiting  the  sale  of  liquors,  under  certain  conditions, 
and  imposing  penalties.  In  the  first  two  cases,  the  liquors  actually  sold  had  been  im- 
ported from  abroad.  In  the  last,  the  liquor  had  been  manufactured  in  one  State  and  sold 
m  another.  The  decision  was,  that  neither  of  these  laws  contravened  the  power  of  Con- 
gress. The  reasons  variously  stated  by  the  several  judges  may  perhaps  be  reduced  to 
these  two:  1.  These  laws  are  not  regulations  of  commerce,  but  of  the  health  and 
morals  of  the  people.  2.  They  are  not  in  direct  conflict  with  any  act  of  Congress 
upon  the  subject.  And  see  Pierce  v.  The  State,  13  N.  H.  636 :  Preston  v.  Drew,  88 
Maine,  668;  State  v.  Bobinson,  id.  664;  Green  v.  Briggs,  1  Curtis,  C.  C.  R.  311; 
Fisher  v.  McGirr,  1  Gray  (Mass.),  1 ;  Raguet  v.  Wade,  4  Ohio,  107 ;  Perry  v.  Tor. 
rence,  8  Ohio,  621 ;  Wynhamer  v.  The  People,  20  Barb.  667 ;  2  Parker,  Crim.  Cas. 
421 ;  Smith  v.  The  People,  1  Parker,  Crim.  Cas.  688;  Slate  v.  Peckhara,  8  R.  I.  289; 
State  V.  Paul,  6  id.  186;  State  v.  Keeran,  6  id.  407 ;  Reynolds  v.  Gearv,  26  Conn. 
179.  As  to  what  State  laws  imposing  duties  and  liabilities  on  masters  of  vessels  for 
passengers  brought  into  the  State  by  them,  are  regulations  of  police,  and  therefore 
constitutional,  or  regulations  of  commerce,  and  therefore  unconstitutional,  see  New 
York  p.  Miln,  11  Peters,  102;  Passenger  cases,  7  How.  283.  People  v.  Donner, 
7  Cal.  169;  Mitchell  v,  Steelman,  8  id.  868.  A  State  law  imposing  a  special  tax 
upon  a  certain  race  of  foreigners  is  unconstitutional,  as  discouraging  immigration  from 
and  intercourse  with  that  country,  and  thus  affecting  commerce.  Lin  Sing  v.  Wnsh- 
bum,  20  Cal.  684.    Under  this  clause  the  question  has  been  raised,  whether  Con- 

Siss  has  the  power  to  regulate  the  slave  trade  between  the  States.    But  as  I  sliall 
ve  occasion  to  advert  to  this  subject  again,  I  will  merely  remark,  that  the  words 
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thus  far  remained  foreign  to  each  other.  It  was  wise,  therefore, 
to  give  the  power  to  Congress  exclusively.  And  in  pursuance  of 
this  power,  a  system  of  regulations  has  been  provided  for  vessels 
engaged  in  the  coasting  trade  and  fisheries^  similar  to  those  pro- 
vided for  vessels  engaged  in  foreign  commerce.  If  such  vessels 
be  over  twenty  tons  burden,  they  must  be  enrolled  with  the  col- 
lector of  the  district,  who  issues  a  certificate  of  enrolment.  The 
rules  and  requisites  of  enrolment  are  in  all  respects  the  same  as 
of  registry.  If  under  twenty  tons,  no  enrolment  is  necessary. 
But  in  either  case  a  license  must  be  taken  out  for  the  coasting 
trade  or  fishing.  Otherwise,  such  vessels  must  pay  foreign  duties, 
if  in  ballast  or  laden  with  native  products  ;  and  are  liable  to  for- 
feiture, if  laden  with  foreign  products.  If  vessels  thus  enrolled 
and  licensed,  would  make  a  foreign  voyage,  the  enrolment  and 
license  must  be  surrendered,  and  a  registry  taken  out,  and  vice 
versa.  These  provisions  for  registry  and  enrolment,  of  course  in- 
clude steamboats  as  well  as  other  vessels,  and  the  navigation  of  our 
rivers  and  lakes,  as  well  as  of  the  ocean.  And  it  will  be  seen  that 
they  enable  government  at  any  time  to  determine  the  exact 
amount  of  American  shipping ;  as  well  as  the  portions  of  it  re- 
spectively employed  in  foreign  and  domestic  commerce.  At  the 
same  time,  they  enable  all  persons  concerned  to  trace  readily  the 
title  to  ships,  by  referring  to  the  custom-house  books,  (a)    The  most 

are  broad  enough  to  Include  ttiis,  provided  slayes  be  regarded  as  property.  Another 
important  question  is,  whether  Congress  may  not  legislate  upon  some,  if  not  all,  of  the 
subjects  of  commercial  law,  before  mentioned,  so  as  to  produce  a  general  uniformity 
throughont  tlie  Union.  Why,  for  instance,  might  not  the  law  reUiting  to  insurance, 
and  to  negotiable  paper,  be  made  the  same  in  all  the  States  ?  It  is  contended  by 
very  able  lawyers,  among  them  Judge  Redfield,  that  under  this  clause,  and  also  under 
that  giving  power  to  establish  post-routes,  Congress  can  regulate,  by  legislation, 
railroads  running  through  different  States.  This  may  become  yery  important,  con- 
sidering the  immense  power  of  the  large  corporations  which  are  growing  up  among  us, 
and  the  prominent  position  they  hold  in  conducting  the  commerce  of  the  country. 

(a)  The  recording  of  a  mortgage  in  the  collector's  office  of  the  home  port  of  a 
yessel  puts  it  in  force  irrespective  of  the  laws  of  the  State  regulating  chattel  mort- 
gaires.  White's  Bank  v.  Smith,  7  Wall.  646;  Aldrich  v.  MtnA  Co.,  8  Wall.  491. 
*'  We  think  it  may  be  safely  said,  that  State  legislation  which  seeks  to  impose  a 
direct  burden  upon  inte^state  commerce,  or  to  interfere  directly  with  its  freedom, 
does  encroach  upon  the  exclusive  power  of  Congress."  Waite,  C.  J.,  in  Hall  v. 
De  Cuir,  95  U.  S.  488.  A  city  ordinance  which  requires  of  every  steamer  that  shall 
moor  or  land  in  any  part  of  the  city,  a  sum  proportioned  to  its  tonnage,  is  a  tonnage 
tax,  not  wharfage,  and  is  void,  as  being  a  regulation  of  commerce,  both  inter-state 
and  foreign.  Cannon  v.  New  Orleans,  20  Wall.  577.  A  statute  of  a  Stale  which  re- 
quires those  engaged  in  the  transportation  of  passengers  among  the  Slates,  to  give 
all  persons  travelling  within  that  State,  upon  vessels  employed  in  such  business, 
equal  rights  in  all  parts  of  the  vessel,  without  distinction  of  race  or  color,  is  a  regula- 
tion of  commerce,  and,  to  that  extent,  void.  Hall  v.  De  Cuir,  95  U.  S.  485.  A  statute 
which  prohibits  driving  or  conveying  anv  Texas,  Mexican,  or  Indian  cattle  into  the 
State  between  the  first  day  of  March  and  the  first  day  of  December  in  each  year,  is 
not  a  legitimate  exercise  of  the  police  power  of  the  State,  but  is  a  regulation  of  com- 
merce, and  void.  R.  R.  Co.  v.  Husen,  95  U.  S.  465.  That  the  power  to  regulate 
commerce  among  the  States  extends  to  commerce  over  railways  was  assumed  in 
C.  B.  &  Q.  R.  R.  V.  Iowa,  94  U.  S.  155.  And  it  was  held  to  extend  to  telegraph 
lines  in  Pensacola  Telegraph  Co.  w.  W.  U.  Telegraph  Co.,  96  U.  S.  1.  A  statute 
which  requires  a  license  tax  for  the  peddling  of  articles  not  the  ^owth,  produce,  or 
manufacture  of  the  State,  and  requires  no  such  license  for  peddlmg  similar  articles 
which  are  the  growth,  produce,  or  manufacture  of  the  State,  is  void,  though  Congress 
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important  judicial  constraction  upon  this  part  of  the  clause,  was 
occasioned  by  certain  laws  of  New  York,  granting  to  individuals 
the  exclusive  privilege  of  navigating  by  steamboats  all  tlie  waters 
within  her  jurisdiction.  These  laws,  after  being  sustained  in  the 
State  courts,  were  decided,  by  the  supreme  federal  court,  to  be  un- 
constitutional. It  was  held  that  commerce  among  the  States  does 
not  stop  at  their  external  boundaries,  but  penetrates  beyond.  It 
does  not  include  traffic  between  man  and  man,  or  between  differ- 
ent portions  of  the  same  State ;  but  it  does  include  that  which 
concerns  more  States  than  one.  The  States  may  pass  inspection 
laws,  health  laws,  and  laws  relating  to  roads,  ferries,  turnpikes, 
canals,  and  the  like ;  for  these,  though  they  facilitate  commerce, 
are  not  commercial  regulations.  But  they  cannot  interfere  with  the 
power  of  Congress  to  r^ulate  the  coasting  trade,  even  within  their 
own  navigable  waters. 

Commerce  toith  the  Indians,  (a)  Under  this  head,  I  shall  con- 
sider our  Indian  relations  generally.  We  have  already  seen  that 
the  Europeans  rested  their  title  to  this  continent  upon  discovery. 
The  Indians,  however,  then  in  possession,  were  admitted  to  have 
a  certain  right  of  occupancy  or  use  in  their  lands,  subject  to  the 
ultimate  dominion  of  the  discoverers.  And  this  doctrine  has  ever 
prevailed  in  this  country.  We  hold  that  the  Indians  have  a 
kind  of  nondescript  title,  which  can  only  be  extinguished  by  pur- 
chase.  The  purchase  is  regulated  by  treaty,  prior  to  which,  the 
Indians  are  entitled  to  be  protected  in  their  possession.  But 
the  fee-simple  in  the  soil,  and  the  right  of  pre-emption^  belong  to  the 
federal  government.  The  Indians  can  sell  neither  to  the  States, 
nor  to  individuals.  And  this  principle  is  now  extended  to  all 
their  commerce,  traffic,  and  intercourse  ;  which  are  wholly  under 
the  control  of  the  federal  government.  And  this  is  without  any 
reference  to  their  location ;  since  it  makes  no  difference  whether 
they  are  situated  within  particular  States,  or  without  the  territorial 
limits  of  the  Union.  So  that,  in  fact,  the  Indian  tribes  are 
domestic  and  dependent  nations,  sustaining  towards  the  federal 
government  a  relation  analogous  to  that  of  a  ward  to  his  guar- 
dian, and  thence  denominated  a  state  of  pupilage.  They  are  not 
foreign  nations,  in  the  sense  in  which  these  words  are  used  in  the 
constitution ;  but  are,  nevertheless,  distinct  political  societies  ca- 
pable of  governing  themselves,  and  of  being  parties  to  treaties. 

has  not  legislated  on  the  matter.  The  inaction  of  Congress  indicates  their  wiU  that 
such  commerce  shaU  be  free  from  restriction.  Welton  v.  Missouri,  91  U.  S.  282.  This 
is  affirmed  in  Hall  v.  De  Cuir,  cited  above.  A  statute  giving  to  representatives  of 
one  deceased  a  right  of  action  against  the  owners  of  a  vessel  engaged  in  interstate 
commerce,  on  which  vessel  the  deceased  while  a  passenger  lost  his  life,  by  the  negli- 
gent collision  of  the  vessel,  is  not  void,  so  long  as  Congress  does  not  regulate  the 
uabilities  of  the  parties  in  such  case.    Sherlock  v.  Ailing.  93  U.  S.  99. 

{a}  See  the  60th  lecture  of  Kent;  1  Story,  Const.  §  7-38, 163;  2  Story,  Const. 
1 1097  ;  Johnson  v.  Mcintosh,  8  Wheaton,  648 ;  Cherokee  Nation  v,  Georgia,  6  Peters, 
1 ;  Worcester  v.  Georgia,  6  Peters,  616 ;  Clark  t* .  Smith,  13  Id.  195.  See  ante,  p.  33. 
The  power  of  regulating  commerce  with  the  Indians  belongs  exclusively  to  Congress, 
and  a  tax  levied  by  a  territorial  legislature  upon  traders  with  Indians  is  therefore 
unoonstitationaL    Foster  r.  CommiMionerB,  7  Minn.  140. 
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In  short,  they  are  neither  wholly  separated  from  us,  nor  yet  a  part 
of  us.  They  are  neither  citizens  nor  aliens;  but  sustain  an 
anomalous  relation,  somewhere  between  the  two. 

Our  relations  with  the  various  tribes  have  been  regulated  by 
numerous  treaties  and  acts  of  Congress,  but  the  following  points 
are  all  I  have  room  to  refer  to.  The  Indian  hureaxi^  formerly 
attached  to  the  war  department,  now  belongs  to  the  department  of 
the  interior,  which  has  the  general  superintendence  of  Indian  af- 
fairs, through  the  instrumentality  of  agents^  stationed  at  convenient 
pointa  When  land  has  been  secured  to  the  Indians  by  treaty,  no 
person  is  permitted  to  reside  among  them,  or  traffic  with  them, 
without  a  license.  If  a  crime  be  there  committed  by  a  white  per- 
son, it  is  punished.  Intruders  among  them  may  be  apprehended 
by  the  military  force.  Even  hunting  on  their  grounds  is  prohib- 
ited. Licenses  are  only  granted  to  citizens  of  the'  United  States, 
and  they  are  required  to  give  security  for  the  observance  of  the 
laws.  In  all  trials  where  an  Indian  is  a  party,  the  burden  of  proof 
is  made  to  rest  on  the  white  person.  Foreigners  are  liable  to  be 
punished  for  being  even  found  within  their  limits.  The  president 
is  authorized  to  furnish  them  with  domestic  animals  and  imple- 
ments of  husbandry ;  to  take  measures  for  preventing  the  sale  of 
spirituous  liquors  among  them  ;  and  to  appoint  proper  persons  to 
instruct  them  in  the  arts  and  ways  of  civilization.  But  thus  far 
all  has  been  to  little  purpose ;  and  philanthropy  finds  in  the  past 
little  reason  to  hope  for  the  future.  The  Indian  seems  to  deterio- 
rate by  contact  with  the  whites.  His  proper  home  is  the  forest. 
The  tribes  are  gradually  receding  westward  before  the  tide  of  civil- 
ization, which  is  sweeping  them  away.  And  everything  portends 
that  the  time  is  not  very  distant,  when  the  original  possessors  of 
the  American  soil  will  live  only  in  history. 

§  64.  Power  as  to  Naturalization,  (a)     The  words  of  the  consti- 

(a)  In  1790,  Congrets  first  exercised  this  poirer.  And  the  only  qnestion  which  has 
been  raised  on  the  subject  is,  whether  this  power  is  exclusively  vested  in  Congress. 
In  CoUett  V.  Collett,  2  Dallas,  294,  tlie  curcuit  court  of  Pennsylvania,  held  that  the 
States  possess  a  concurrent  authority ;  that  the  reason  for  investing  Congress  with 
this  power,  was  to  guard  against  too  narrow,  and  not  too  liberal,  a  mode  of  confer- 
ring the  riglits  of  citizenship ;  and,  therefore,  while  the  States  cannot  exclude  those 
citizens  who  have  been  adopted  by  the  United  States,  they  may  adopt  citizens  upon 
easier  terras  than  Congress  does.  But  this  doctrine  is  now  given  up.  For,  in  the 
United  States  o.  Villato,  2  Dallas,  370,  Judge  Iredel  said,  if  the  case  were  new,  he 
should  be  of  opinion  that  the  power  of  naturalization  operated  exclusively,  as  soon 
as  it  was  exercised  by  Congress.  In  Chirac  v.  Chirac,  2  Wheaton,  269,  Chief-Justice 
Marshall  held  it  as  a  point  not  to  be  controverted,  that  this  power  belongs  exclusively 
to  Congress.  And,  in  Houston  v.  Moore,  6  Wheaton,  1,  Judge  Story  mentioned  this 
power  as  one  which  was  exclusive  on  the  ground  of  there  being  a  direct  incompati' 
hility  in  the  exercise  of  it  by  the  States.  This  is  evidently  a  valid  reason.  For,  if 
a  State  could  make  its  own  terms  of  citizenship,  it  might  make  terms  for  other  States ; 
since  the  moment  an  individual  becomes  a  citizen  of  any  one  State,  he  Incomes,  by 
force  of  the  constitutional  provision,  entitled  to  the  privileges  of  a  citizen  in  any  other 
State.  The  power  would  thus  operate  extra-territorially,  if  exercised  by  States,  and 
this  is  a  sufficient  reason  for  conferring  it  exclusively  on  Congress ;  as  is  now  gener- 
ally admitted  to  have  been  the  intention  of  the  constitution.  The  first  legislation 
upon  (his  subject  was  the  act  of  1790, 1  Stat,  at  Large,  103.  This  act  allowed  any 
alien,  "  being  a  free  white  person/'  who  had  resided  within  the  United  States  two 


SNUMEBATSD  POWBB8.  146 

tntion  are,  ^^  Congress  shall  have  power  to  establish  an  uniform 
rule  of  naturalization  throughout  the  United  States."  Prior  to 
framing  the  constitution,  this  power  was  exercised  by  the  respec- 
tive States,  without  concert  or  uniformity,  and  great  inconyenience 
and  confusion  were  the  inevitable  result.  The  word  "  uniform " 
now  makes  this  power  exclusive  in  Congress.  The  States  have 
no  power  over  the  subject  of  eitizenship.  To  remove  all  doubt  on 
this  point,  another  provision  declares,  that  ^'  the  citizens  of  each 
State  shall  be  entitled  to  all  the  privileges  and  immunities  of  citi- 
zens in  the  several  States."  Citizenship  is  thus  made  exclusively 
a  national  affair,  without  any  reference  to  State  power  or  limits. 
Who,  then,  are  citizens  of  the  United  States  ?  We  know  nothing 
of  derUzens  in  this  country,  and  consequently  all  persons  are  di- 
vided primarily  into  citizens  and  aliens,  (a)  Citizens  are  either 
native  or  naturalized;  and  aliens  are  either  friendi  or  enemies. 

Native  citizens  include,  ^r5<,  all  persons  born  within  the  juris- 
diction of  the  United  States  since  our  independence,  or  before  that 
epoch,  if  they  remained  here  afterwards ;  and,  secondly^  the  chil- 
dren of  citizens  born  abroad,  if  their  parents  have  at  some  time 
resided  here. 

Naturalized  citizens  include^  firsts  all  persons  who  comply  with 
the  legal  requisites  for  naturalization ;  secondly^  their  minor  chil- 
dren, residing  here  at  the  time ;  and,  thirdly^  the  widow  and  minor 
children  of  persons  complying  with  the  preliminary  requisites,  but 
dying  before  their  naturalization  is  consummated.  The  requisites 
of  naturalization  prescribed  by  Congress  are  briefly  as  follows: 
1.  The  applicant  must  be  a  free  white  adult.  Colored  persons 
cannot  be  naturalized.  2.  The  country  of  the  applicant  must  be 
at  peace  with  ours.  3.  His  intention  to  become  naturalized  must 
have  been  declared  under  oath,  before  some  federal  or  State  court, 
or  its  clerk,  two  years  before  his  admission,  unless  he  has  been  a 
resident  here  since  1812 ;  or  unless  he  be  a  minor,  having  resided 
here  three  years  before  his  majority,  with  the  intention  of  becom- 
ing a  citizen.     4.  He  must  have  resided  five  years  within  the 

yean,  to  become  a  citizen,  on  application  to  "  any  common-law  court  of  record/' 
witiiin  any  State  where  he  had  resided  one  year,  upon  promising  a  good  character, 
and  taking  an  oath  to  support  the  constitution  of  tlie  iJnited  States.  This  act  was 
repealed  by  tiie  act  of  1795, 1  Stat,  at  Large,  414 ;  and  that  again  by  the  act  of  1802, 
2  Stat,  at  Large,  153;  wliich,  with  sundry  amendments,  now  constitutes  the  law  of 
naturalization.  These  amendments  are,  tlie  act  of  1804,  2  Stat,  at  Large,  292;  the 
act  of  1816.  3  Stat,  at  Large,  258;  the  act  of  1824,  4  Stat,  at  Large,  69;  and  the  act 
of  1828,  4  Stat,  at  Large,  310;  act  of  Feb.  10, 1855,  10  U.  S.  Stat  at  Large,  604.  See 
aMe,  p.  61,  note.  The  substance  of  these  provisions  is  contained  in  the  text.  The 
naturalization  of  a  man  makes  his  wife,  whether  married  before  or  afterwards,  a 
citizen  of  the  United  States.    Kelly  v.  Owen,  7  Wall.  496. 

(a)  See  1  Black.  Com.  374.  The  first  section  of  the  14tb  amendment  to  the  con- 
ttltution  of  the  United  States  is  as  follows :  — 

"  Sect.  1.  All  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States,  and  of  tiie  State  wherein  they 
reside.  No  State  shall  make  or  enforce  any  law  which  shall  abridge  the  priyileges 
or  immunities  of  citizens  of  the  United  States ;  nor  shall  any  State  depriye  any  per- 
son of  life,  h'berty,  or  property,  without  due  process  of  law,  nor  deny  to  any  perton 
within  its  jurisdiction  the  equal  protection  of  the  laws." 

10 
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country,  and  one  year  within  the  State  where  the  application  is 
made,  behaving  as  a  good  citizen  ;  which  must  be  proved  by  other 
testimony  than  his  own  oath,  (a)  5*.  He  must  take  an  oath  to 
support  the  constitution  of  tlie  United  States,  and  abjure  all  other 
allegiance.  6.  If  he  has  borne  any  title  of  nobility,  he  must  re- 
nounce it.  On  these  easy  conditions,  the  high  privilege  of  Ameri- 
can citizenship  is  offered  to  all  our  white  brethren  of  the  human 
family.  The  foreigner,  however  unaccustomed  heretofore  to  insti- 
tutions like  ours,  is,  by  tliis  short  process  of  naturalization,  placed 
on  the  same  footing  with  motive  citizens,  with  a  few  slight  excep- 
tions before  mentioned,  touching  eligibility  to  office. 

All  persons  not  citizens,  are  aliens,  with  the  exception  of  Indians 
and  colored  persons.  When  their  country  is  at  peace  with  ours, 
they  are  called  alien  friends ;  and  when  their  country  is  at  war 
with  ours,  oMen  enemies ;  and  their  condition  is  very  different  in 
the  two  cases.  The  great  and  primary  duty  of  a  citizen  is  aUegi- 
ance.  This  is  the  tie  which  binds  him  to  his  government,  under 
a  transcendent  obligation  of  fidelity.  It  is  that  peculiar  relation 
which  is  violated  by  treason,  a  crime  which  none  but  citizens  can 
commit.  We  have  no  other  oath  of  allegiance  than  that  which 
every  officer  and  every  naturalized  citizen  takes,  to  support  the 
constitution.  But  the  law  regards  the  obligation  as  inherent,  and 
existing  prior  to  any  oath.  It  is  founded  on  that  protection  which 
government  extends  over  its  citizens.  It  implies  something  more 
than  obedience  to  the  laws,  for  this  is  the  duty  of  every  alien  wiUiin 
our  jurisdiction ;  the  citizen  is  further  bound  never  to  take  part 
against  his  government,  but  always  to  support  and  defend  it.  And 
this  obligation  of  allegiance  is  held  to  be  perpetual.  (6)  No 
citizen  can  of  his  own  will  avoid  it.  Unless  absolved  from  it  by 
government,  it  goes  with  him  wherever  he  goes,  and  makes  him  a 
traitor  if  he  be  found  violating  it.  This  is  what  is  meant  by  the 
proposition,  that  no  man  can  expatriate  himself.  However  incom- 
patible the  obligations  he  may  contract  to  other  governments,  this 
is  paramount,  and  still  continues.  Such  is  the  stern  doctrine  of 
the  common  law.  No  doubt  it  ought  to  be  modified.  How  bar- 
barous would  it  be  for  one  of  our  naturalized  citizens,  who  had 
spent  his  best  days  here,  to  be  punished  elsewhere  as  a  traitor,  for 
fighting  on  the  side  of  his  adopted  country,  in  violation  of  a  native 
but  long-abjured  allegiance  to  some  other  government!  With 
regard  to  the  distinctive  privileges  of  citizenship,  they  are  best 
described  by  stating  the  disabilities  of  aliens.     Aliens,  then,  can 

(a)  By  the  act  of  July  17, 1862,  any  alien,  of  the  age  of  twenty-one  yean,  or 
upwards,  who  shall  hare  enlisted,  either  in  the  regular  or  volunteer  forces,  and  shall 
have  heen  honorahly  discharged,  and  shall  have  resided  within  the  United  States  one 
year  previous  to  his  application,  may,  without  previous  declaration  of  his  intention, 
be  admitted  to  become  a  citixen  of  the  United  States. 

(b)  Our  government  strenuously  denied  the  doctrine  that  a  citizen  or  subject 
cannot  expatriate  himself,  in  recent  correspondence  with  the  government  of  Austria 
relative  to  the  release  of  Martin  Kostsa,  at  SmyrxM,  on  Jol^  2,  IS6Q,  and  also  in 
correspondence  with  the  government  of  Prutiia. 
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neither  yote,  nor  hold  office,  nor  act  as  jurors.  In  many  of  the 
States  they  cannot  hold  real  estate.  But  in  Ohio,  and  in  the  new 
States  generally,  this  disability  is  expressly  removed,  in  order  to 
encourage  the  settlement  of  the  country.  In  regard  to  personid 
property,  their  legal  capacities  are  the  same  everywhere  as  those  of 
citizens,  while  they  are  friends.  But  in  case  of  war  their  conditiou 
is  at  once  changed.  The  persons  and  property  of  alien  enemies 
are  at  the  mercy  of  government,  which,  by  the  law  of  nations,  may 
detain  the  one  and  confiscate  the  other.  All  trade  and  intercourse 
with  them  are  illegal,  and  all  contracts  utterly  void.  The  theory 
is,  that  a  war  between  two  nations  is  a  war  between  all  the  indi- 
viduals of  these  two  nations ;  who  are,  therefore,  to  be  regarded 
as  personal  enemies,  and  incapable  of  intercourse.  This  is  abhor- 
rent to  all  the  good  feelings  of  our  nature.  And,  fortunately,  the 
evils  which  would  result  from  the  rigorous  enforcement  of  so  bar- 
barous a  doctrine,  are  greatly  mitigated  by  means  of  the  power 
inherent  in  government,  to  grant  pcuiportSj  sc^fe  conducts^  and 
Ueenses  to  alien  enemies,  for  the  protection  both  of  their  persons 
and  property.  In  fact,  aliens,  whether  friends  or  enemies,  have 
always  been  treated,  in  this  country,  with  peculiar  favor.  Our 
vast  public  domain  affords  them  a  cheap  freehold  on  their  first 
arrival ;  and  our  easy  terms  of  naturalization  enable  them  in  five 
years  to  acquire  the  proud  title  of  American  citizens.  Tlia  fear  is, 
tliat  in  our  eagerness  to  open  an  asylum  to  the  oppressed  of  other 
climes  and  to  increase  our  population  beyond  all  former  example, 
we  have  been  too  liberal  in  the  inducements  held  out  to  immi- 
grants. It  is,  indeed,  becoming  a  momentous  question,  whether 
more  time  should  not  be  required  to  educate  and  prepare  them  for 
the  high  responsibilities  of  citizens  of  a  free  government.  Yet, 
when  we  reflect  upon  the  fate  of  the  celebrated  alien  law  of  1798, 
we  have  little  reason  to  hope  for  any  change  in  this  feature  of  our 
policy.  This  law  merely  authorized  the  president  to  order  out  of 
the  country  such  aliens  as  he  should  consider  dangerous  to  its 
peace  and  safety,  under  severe  penalties  for  disobedience.  And 
yet  it  was  immediately  cried  down,  and  now  forms  a  standing  topic 
of  opprobrium. 

§  65.  Power  as  to  Bankruptcy,  (a)  The  words  are,  "  Congress 
shall  have  power  to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States."  This  power  is  intimately 
connected  with  that  of  regulating  commerce;  for  bankrupt  laws 
most  particularly  affect  merchants  and  traders ;  though  they  may 
be  made  to  include  all  insolvent  persons.  The  leading  objects  of 
a  bankrupt  law  are  four :  Firsts  to  compel  an  equal  distribution 
of  the  effects  of  the  bankrupt  among  his  creditors  without  prefer- 

(a)  See  Mad.  Pap.  1481;  2  Black.  Com.  ch.  31;  2  Storj,  Const.  §  1106;  2  Kent, 
Com.  389 ;  and  the  6th  and  6th  Tolumes  of  the  Law  Reporter,  containing  numerooa 
decisiona  upon  the  act  of  1811;  1  West  Law  J.  148;  Chapman  v.  Forsytii,  2  How. 
202 ;  2  Parsons  on  Contractor  588.  Tliere  is  a  full  discussion  of  the  law  of  bankruptcy 
and  insolvency  in  this  country  in  the  tenth  chapter  of  the  second  volume  (pp.  579-682) 
of  Prof.  Parsooa's  valuable  treatise  referred  to.    Bump  on  Bankruptcy. 
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euce,  in  proportion  to  their  claims;  for  which  purpose  the  law 
defines  wliat  shall  be  considered  acts  of  bankruptcy  ;  and  from  the 
moment  of  committing  one  of  these  acts,  the  power  of  the  bankrupt 
over  his  property  is  at  an  end,  and  the  commissioners  are  appointed 
to  take  possession  and  settle  ^th  the  creditors.  Secondly^  to 
exempt  not  only  the  person  of  the  bankrupt  from  imprisonment, 
but  also  his  future  acquisitions  from  liability  for  his  then  existing 
debts ;  for  which  purpose  the  creditors  are  compelled  to  take  their 
respective  portions  of  his  effects,  in  full  discharge  and  satisfaction 
of  tlieir  claims.  Thirdly^  to  promote  honesty;  for  which  purpose 
not  only  is  the  discharge  made  dependent  upon  the  honesty  of  the 
bankrupt,  but  severe  penalties  are  annexed  to  dishonesty.  Fourthly^ 
to  encourage  future  efforts;  for  which  purpose  if  all  is  found 
to  have  been  fair  and  honest,  not  only  is  the  bankrupt  released 
from  future  liability  for  past  debts,  but  he  is  allowed  a  small  sum 
out  of  the  wreck  of  his  fortune,  with  which  to  begin  the  world 
anew.  Such  are  the  general  features  of  a  bankrupt  law ;  and  their 
humanity  and  equity  would  seem  sufficient  at  once  to  commend 
them  to  every  mind.  The  wonder  is,  that  Congress  should  have 
so  long  slept  over  a  power  which  might  be  so  beneficially  exerted. 
In  1800,  a  bankrupt  law  was  enacted ;  but  three  years  after,  before 
a  fair  experiment  could  be  made,  it  was  repealed.  Another  bank- 
rupt law,  passed  in  1841,  shared  a  similar  fate  in  a  year  after  it 
took  effect  (a)  Tiie  States,  therefore,  have  been  compelled  to  take 
the  matter  into  their  own  hands ;  and  several  of  them  have  enacted 
bankrupt  laws.  For  some  time  the  constitutionality  of  these  laws 
was  doubted  ;  but  it  was  finally  decided  that  the  power  is  not  vested 
exclusively  in  Congress.  (6)  If  there  be  a  bankrupt  law  of  Con- 
fa)  In  18G7,  ConfH'ess  again  passed  a  bankrupt  law,  which  is  now  in  force.  It 
provides  for  the  appointment  of  one  or  more  registers  in  bankruptcy,  in  each  con- 
gressional district,  to  assist  the  judge  of  the  district  court.  Tliey  are  nominated  by 
the  chief  justice,  and  confirmed  by  tlie  district  judge.  Ordinary  proceedings  are  con- 
ducted before  these  registers,  who  c*ertify  questions  of  difficulty  arising  before  them 
to  the  judge  for  decision.  Appeal  lies  from  such  decisions  to  the  circuit  and  thence 
to  the  supreme  court  Any  bankrupt  may  apply  himself  for  the  l)eneflt  of  this  act, 
in  which  case  it  is  termed  a  voluntary  bankruptcy  ;  or  any  creditor  of  any  person 
may,  upon  the  commission  of  certain  specified  acts  by  his  debtor,  or  upon  any  inten- 
tion being  sliown  of  defrauding  his  creditors,  institute  proceedings  against  sucli  debtor, 
in  which  case  it  is  termed  involuntary  bankruptcy.  As  soon  as  the  creditor  is  ad- 
judged a  bankrupt  under  either  form  of  proceeding,  he  is  divested  of  all  his  property, 
which  is  conveyed  by  the  register  to  an  assignee  appointed  by  the  creditors  or  the 
court.  Tlie  assignee  holds  the  property  for  the  benefit  of  all  the  creditors,  except 
certain  exempted  articles  not  to  exceed  a  certain  value,  which  he  reconveys  to  the 
debtor.  Afler  Jan.  1,  1860,  no  disc  large  can  be  granted  to  any  bankrupt  who  does 
not  pay  at  least  fifty  per  cent  of  his  liabilities.  This  act  went  into  operation  June 
1, 1867.  For  further  information  on  this  subject^  see  Uilllard  on  Bankruptcy ;  James 
on  Bankruptcy. 

(6)  In  Sturgcs  p.  Crown inshield,  4  Wheaton,  122,  a  note  was  made  in  New  York 
to  a  citizen  of  Massachusetts,  before  the  passing  of  a  bankrupt  law  by  the  legislature 
of  New  York,  the  effect  of  wliich  was  to  Iil>erHte  both  the  person  and  property  of  the 
debtor  from  all  future  liability  for  prior  debts.  Tlie  maker  of  the  note  was  sued  in 
Massachusetts,  and  there  pleaded  his  discharge  under  the  law  of  New  York.  The 
circuit  court  were  divided  in  opinion,  and  the  case  was  certified  to  the  supreme  court 
The  question  submitted  was,  whether  the  law  of  New  York  impaired  the  oblipcUion  of 
the  contract,  within  the  meaning  of  the  proliibition.    The  court  decided  that  it  did. 
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gress  in  operation,  the  States  cannot  contravene  its  provisions. 
Bat  until  tliis  be  the  case,  thej  may  pass  bankrupt  laws,  provided 

A  eoDtract  is  an  agreement  in  which  a  party  undertakes  to  do  or  not  to  do  a  particular 
thing.    The  law  binds  him  to  perform  his  undertaking,  and  this  is  the  obligation  of 
bis  contract    Any  law  which  releases  this  obligation  in  whole,  or  in  part,  must,  in 
the  literal  sense  of  the  word,  impair  it.    Such  was  the  law  of  New  York,  for  it  gave 
an  absolute  discharge  from  all  future  liability.    Parties,  when  they  contract,  have 
in  view,  not  only  present  property,  but  future  acquisitions.    Industry,  talenti,  and 
integrity  constitute  a  fund  which  is  as  confidently  trusted  as  property  itself.    Future 
acquisitions  are,  therefore,  liable  for  contracts,  and  to  release  them  for  ever  from  this 
liability,  impairs  their  obligation.     But  insolvent  laws,  which  merely  release  the 
|>ersun  of  the  debtor  from  imprisonment,  and  not  his  after-acquired  property  from 
liability,  would  not  impair  the  obligation  of  contracts.    The  court  did  not  seem  to 
rest  their  decision  upon  the  important  fact  that  the  note  was  made  before  the  passing 
of  the  bankrupt  law.    They  guarded  their  opinion  by  these  words  :  "  This  opinion  is 
confined  to  a  case  in  wiiich  a  creditor  sues  in  a  court,  the  proceedings  of  which,  the 
legislature,  whose  act  is  pleaded,  had  not  a  right  to  control ;  and  to  a  case  where 
the  creditor  had  not  proceeded  to  execution  against  the  body  of  his  debtor,  within 
the  State  whose  law  attempts  to  absolve  a  confined  insolvent  debtor  from  his  obliga- 
tion."   In  Ogden  r.  Saunders,  12  Wheaton,  218,  the  facts  were  these :  Tlie  acceptor 
of  a  bill,  at  the  time  of  accepting,  resided  in  New  York,  and  the  payee  in  Kentucky. 
After  accepting  the  bill,  he  removed  to  Louisiana,  and  was  there  sued  on  his  accept- 
ance.    He  pleaded  his  discharge  under  a  bankrupt  law  of  New  York,  which  existed 
prior  to  his  accepting  the  bill.    This  case,  it  will  be  seen,  differs  from  Sturges  c. 
Crowninshield  in  this,  that  the  law  was  made  before  the  contract ;  and  from  Mc^f il- 
lan  V.  McNeil,  4  Wheaton,  209,  in  this,  that  the  discharge  was  had  under  the  law  of 
the  State  where  the  contract  was  made.    The  court,  therefore,  were  not  bound  by 
either  of  the  foregoing  decisions.    The  question  was,  whether  a  State  bankrupt  law 
impaired  the  obligation  of  potUerior  amtrcictt  entered  into  in  that  State.    And  it  was 
decided,  four  judges  against  three  that  it  did  not.    The  ground  they  took  was,  that 
where  a  contract  was  entered  into,  after  the  passage  of  a  law  relating  to  it,  between 
parties  subject  to  that  law,  that  law  is  incorporated  into  the  contract,  and  becomes 
one  of  its  terms.    It  cannot,  therefore,  be  said  to  impair  its  obligation.    The  mean- 
ing of  the  prohibition  must  be  understood,  as  if  the  words  had  been,  no  State  shall 
pass  any  law  impairing  the  obligation  of  prior  contracts.     The  intention  was  by  this 
prohibition  to  guard  against  rt^roartioe  laws  in  relation  to  contracts^  in  the  same  man- 
ner as  by  another,  to  guard  against  retroactive  laws  in  relation  to  crimes.    Accord- 
ingly, UuIuUm  of  usury,  which  affect  the  mliditif  of  contracts  ;  statutes  of  frauds,  which 
affect  the  evidence  of  contracts  ,  and  statutes  of  limitation  and  bankruptcy,  which  affect 
the  remedy  on  contracts,  —  would  all  be  constitutional  as  to  paUerior  contracts,  and 
unconstitutional  as  to  prior.    The  other  question  raised  was.  whether  the  discharge 
of  a  debtor  under  a  State  bankrupt  law  would  be  valid  against  a  creditor  belonging 
to  another  Sute,  who  has  never  voluntarily  submitted  himself  to  the  laws  of  that 
Sute.  otlierwise  than  by  the  origin  of  his  contract.    In  the  present  case,  the  payee 
of  the  bill,  as  well  as  the  drawer,  were  citizens  of  Kentucky.    And  the  court  decided 
that  a  discharge  under  a  Sute  law  would  not  discharge  a  debt  due  to  a  citizen  of 
another  State.    The  report  of  the  whole  adjudication  on  both  points,  the  court  stated 
in  the  following  words :  "  As  between  citizens  of  the  same  State,  a  discharge  of  a 
bankrupt  by  the  laws  of  that  State,  is  valid  as  it  affects  posterior  contracts;  but  as 
against  creditors  who  are  citizens  of  other  States,  it  is  invalid  as  to  a//  contracts." 
Five  years  before  this  decision  was  made,  our  supreme  court  came  to  the  same 
conclusion,  in  the  case  of  Smith  v.  Parsons,  1  Ohio,  236,  where  a  most  convincing 
opinion  was  pronounced  by  Judge  Burnet.     Still  earlier,  the  supreme  court  of  New 
York  held  the  same  doctrine  in  Mather  v.  Bush.  16  Johns.  238.    The  only  opposing 
authority  I  have  found,  is  the  case  of  Blanchard  v.  Russell,  13  Mass.  1.    This  is 
directly  contradictory  on  the  last  point  above  taken,  as  to  the  residence  of  the  cred- 
itor, all  the  material  facU  being  precisely  the  same  as  in  Ogden  v.  Saunders.    But 
this  case  arose  before  the  question  was  discussed  in  any  of  the  cases  before  men- 
tioned.    On  the  first  point,  as  to  impairing  obligations,  the  decision  was  the  same  as 
above.     To  what  extent  State  legislation  on  remedies  existing  when  the  contract 
was  made  is  constitutional,  see  Bronson  ».  McKensie,  1  How.  811 ;  McCracken  w. 
Hay  ward,  2  id.  608;  RiKkwell  r.  Hubl>ell,  2  Doug.  (Mich.)  197;  Bronson  v.  New- 
berry, id.  88;   Mnndy  v.  Monroe,  1  Mann.  (Mich.)  68;   Quackenbush  v.  Danks,  1 
Denio,  128;  a.  c.  3  id.  694;  1  Ck)mst.  129;  Morse  ».  Goold,  1  Kernan,  282;  Conkey 
V.  Hart,  4  Kernan,  22;  Falkner  v.  Dorman,  7  Wis.  888;   Vedder  w.  Alkenbrack,  6 
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they  do  not  violate  another  constitutional  provision,  which  prohib- 
its thein  from  "  impairing  the  obligation  of  contracts."  In  relation 
to  this  provision,  the  decisions  amount  to  this  :  that  between  citi- 
zens of  the  State  where  the  law  is  made,  it  is  valid  as  to  posterior 
contracts,  and  invalid  as  to  prior ;  but  with  respect  to  citizens  of 
other  Slates,  it  is  invalid  as  to  all  contracts.  It  is  obvious,  there- 
fore, that  no  consent  among  the  States,  if  that  were  practicable, 
can  supply  the  want  of  a  general  bankrupt  law  for  the  whole  Union. 
In  this  State,  no  movement  has  ever  been  made  towards  a  bank- 
rupt law.  There  is  a  provision  in  our  bill  of  rights,  declaring  that 
^^  No  person  shall  be  imprisoned  for  debt  in  any  civil  action  on 
mesne  or  final  process,  unless  in  case  of  fraud.'*  And  Congress, 
in  1839  and  1841,  adopted  the  legislation  of  the  States,  as  to  pro- 
cess issuing  from  the  federal  courts,  in  reference  to  imprisonment 
for  debt.  In  the  spirit  of  these  provisions  we  have  "  an  act  for  the 
relief  of  insolvent  debtors,"  by  taking  the  benefit  of  which,  any 
insolvent  person  may  secure  himself  against  imprisonment  for  any 
debt  then  existing.  The  condition  of  this  exemption  is,  that  he 
make  an  honest  assignment  of  all  his  property  for  the  benefit  of  his 
creditors.  We  also  have  another  law,  which  in  a  measure  abol- 
ishes the  preference  of  one  creditor  to  another  by  an  assignment 
of  property  in  contemplation  of  insolvency,  by  declaring  that  such 
assignment  shall  enure  to  the  general  benefit  of  all  the  creditors. 
This  is  the  nearest  approach  we  have  made  towards  a  State  bank- 
rupt law. 

§  66.  Power  as  to  the  Currency,  (a)  Congress  has  power  *'  to 
coin  money,  and  regulate  the  value  thereof,  and  of  foreign  coin : " 
also,  **  to  provide  for  the  punishment  of  counterfeiting  the  securities 
and  current  coin  of  the  United  States ;  "  and  "  no  State  shall  coin 
money,  emit  bills  of  credit,  or  make  any  thing  but  gold  and  silver 
coin  a  tender  in  payment  oi  debts."     The  force  and  importance  of 

Barb.  827;  Gardenhire  v.  McCombs,  1  Sneed,  88;  Thome  v.  San  Francisco,  4  Cal. 
127  ;  Bacon  v.  Howard,  20  How.  22;  Bank  of  Alabama  v.  Dalton,  0  id.  622;  Bugbee 
V.  Howard,  32  Ala.  718;  Coosa  River  Steamboat  Co.  v.  Barclair,  80  id.  120.  A  certi- 
ficate of  discharge  under  tlie  insolTent  laws  of  a  State,  is  a  bar  to  an  action  on  a 
contract  l)etween  two  citizens  of  that  State,  thougli  made  and  to  be  performed  in 
another  State.  Marsh  v.  Putnam,  8  Gray,  &61.  It  was  held  in  Massachusetts,  that 
a  discharge  under  its  insolvent  laws  is  a  bar  to  an  action  by  a  citizen  of  another 
State,  on  a  contract  which,  by  its  express  terms,  is  to  be  executed  in  Massachusetts. 
Scribner  v.  Fisher,  2  Gray,  48  ;  Burrall  v.  Rice,  6  id.  689.  See  Whitney  r.  Whiting, 
85  N.  H.  467.  Contm,  Foe  v.  Duck,  5  Md.  1;  Potter  v,  Kerr,  id.  276;  Pugh  v.  Bus- 
sell,  2  Blackf.  394 ;  Donelly  v.  Corbett,  8  Selden.  600.  See  2  Parsons  on  Cont.  696. 
But  a  debt  due  to  a  citizen  of  another  State  is  not  barred  where  there  is  no  express 
stipulation  that  it  is  payable  in  Massachusetts.  Savage  v.  Marsh,  10  Met.  694 ;  Fiske 
9.  Foster,  10  id.  607 ;  Dinsmore  v,  Bradley,  6  Gray,  487 ;  Houghton  v.  Maynard, 
6  id.  652. 

(o)  The  provisions  relating  to  coin  occasioned  no  debate  In  the  convention.  Mad. 
Pap.  1843.  But  a  proposition  to  authorize  Congress  to  emit  bills  of  credit  was 
rejected  by  a  vote  of  9  to  2.  The  reason  assigned  in  debate  was  a  decided  hostility 
to  paper-money — id.  1843-6.  The  same  sentiments  were  expressed  upon  the  prop- 
osition to  prohibit  the  States  from  emitting  bills  of  credit,  which  was  carried  by  a 
yote  of  8  to  I  —  id.  1442.  On  the  whole,  it  seems  quite  clear  that  the  convention 
intended  to  proliibit  paper  money  in  every  shape.  For  an  account  of  the  coins  cur- 
rent io  this  country,  tee  American  Almanac  for  1885. 
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these  proYisionB  will  be  best  understood  by  first  adverting  to  the 
nature  and  functions  of  the  currency  or  circulating  medium.  In 
civilized  life  no  individual  produces  exactly  what  he  consumes. 
The  division  of  labor,  ever  extending  as  society  advances,  makes  a 
countless  multitude  contribute  to  the  wants  of  each.  But  this  is 
not  done  gratuitously.  Each  gives  something  in  exchange  for  what 
he  receives.  Thus  all  the  productions  of  human  labor  are  inces- 
santly passing  from  hand  to  hand,  in  an  endless  process  of 
distribution.  But  how  shall  these  changes  be  effected  ?  Barter 
alone  will  not  suffice.  Occasionally,  I  may  have  a  commodity 
which  you  want,  and  you  one  which  I  want,  so  that  we  can  make 
a  direct  exchange.  But  even  in  this  case,  we  should  want  some 
known  measure  of  value ;  and,  in  all  other  cases,  we  should  also 
want  a  medium  of  exchange.  In  a  word,  society  requires,  for  facili- 
tating exchanges,  some  convenient  thing  of  universal  notoriety, 
which  every  one  will  take  for  what  he  has  to  sell,  both  as  measuring 
its  value  and  paying  for  it.  Such  are  the  properties  of  what  we 
call  money ;  which,  by  universal  consent,  has  become  the  measure 
of  value  and  the  medium  of  exchange  in  all  the  transactions  of  life. 
And  what  substance  possesses  the  properties  requisite  for  money  in 
the  highest  degree  ?  The  voice  of  ages  has  decided  in  favor  of  the 
precious  metals,  gold  and  Mver.  Firsts  because  a  great  value  can 
be  comprised  in  a  small  bulk,  which  is  not  the  case  with  baser 
metals.  Secondly^  because  they  waste  very  little  with  using;  it 
having  been  computed  that  gold  in  circulation  does  not  lose  more 
than  one-hundredth  in  twenty-iive  years,  and  silver  about  half  that 
amount.  Thirdly^  because  they  are  little  liable  to  fluctuation  in 
value.  Value  is  affected  chiefly  by  the  cost  of  production  and  the 
r^ularity  of  supply.  Since  the  discovery  of  America,  neither  of 
these  elements  of  value  has  perceptibly  changed,  (a)  The  annual 
supply  from  all  the  known  mines  of  Europe  and  America  is  nearly 
the  same  in  amount,  and  costs  nearly  the  same  labor,  one  year  with 
another.  And  should  this  quantity  hereafter  be  found  to  vary  con- 
siderably, still  the  variation  would  bear  so  small  a  proportion  to  the 
entire  amount  of  these  metals  now  in  existence,  which  is  supposed 
to  be  about  five  thousand  millions,  that  the  fluctuation  would  be 
scarcely  felt.  It  is  true,  that  of  the  gross  amount  just  mentioned, 
only  about  two-fifths  is  in  the  shape  of  money ;  but  this  does  not 
affect  the  question  of  value,  because  the  value  is  changed  little,  if 
any,  by  converting  these  metals  from  builion  into  money.  This  is 
done  by  a  process  called  coining^  which  consists  in  giving  to  each 
piece  an  authoritative  stamp,  expressing  its  weight  and  fineness ; 
and  thereby  adapting  it  to  pass  currently  from  hand  to  hand,  with- 
out the  trouble  of  weighing  and  assaying  at  each  transfer. 

Such  being  the  nature  and  functions  of  money,  we  are  prepared 
to  understand  the  meaning  of  the  provisions  above  quoted.    The 


tniia. 


a)  This  WM  written  before  the  discoTerj  of  the  mioet  in  Californim  and  Ana- 
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power  "  to  coin  money  "  (a)  is  given  to  Congress,  and  withheld  from 
the  States,  in  order  to  insure  a  uniform  currency  throughout  the 
Union.  This  power  involves  that  of  "  regulating  its  value.^^  But 
in  order  to  insure  a  sounds  as  well  as  uniform,  currency,  it  was  fur- 
ther necessary  either  to  prohibit  the  circulation  of  ^''foreign  coins  " 
altogether,  or  else  confer  the  further  power  of  regulating  their 
value.  The  former  alternative  would  produce  inconvenience,  and 
the  latter  was  adopted.  The  only  danger  would  now  arise  from 
the  '*  counterfeiting  "  of  the  coins  thus  provided  for ;  and  accord- 
ingly power  is  given  to  prevent  this  by  punishment.  Thus,  so  far 
as  coins  are  concerned,  effectual  means  are  provided  for  securing  to 
the  whole  country  that  greatest  of  commercial  blessings,  a  sound 
and  uniform  currency.  And  in  the  exercise  of  this  power.  Congress 
has  created  mintSy  with  the  appropriate  officers,  for  the  purpose 
of  coining.  When  bullion  is  brought  to  the  mint,  of  the  standard 
value,  it  is  coined  for  the  owner.free  of  expense  ;  but  if  below  the 
standard  value,  he  is  required  to  pay  the  expense,  which  is  called 
seigniorage.  It  will  be  remembered  that  Congress  is  not  restricted 
to  gold  and  silver  ;  and  therefore  copper  is  used  for  such  values  as 
are  too  small  to  be  conveniently  measured  by  the  other  two.  If  to 
this  we  add  the  adoption  of  the  decimal  scale  commonly  called 
federal  money ^  by  which  the  dollar  is  made  the  unit  of  value,  and 
all  the  other  denominations  are  found  by  multiplying  or  dividing 
by  ten,  we  have  in  theory  a  complete  money  system.  But  the  prac- 
tical difficulty  has  hitherto  been  to  adjust  accurately  the  relative 
values  of  gold  and  silver.  Up  to  1884,  they  stood  in  the  coins  as 
fifteen  to  one.  But  at  the  same  time,  the  market  value  of  the  two 
metals  in  bullion  was  nearly  as  fifteen  and  eight-tenths  to  one. 
The  consequence  was,  that  gold  could  not  be  kept  in  circulation, 
being  at  once  bought  up  and  uncoined.  By  the  act  of  1834,  the 
eagle  was  reduced  from  two  hundred  and  forty-seven  and  a  half 
grains  of  fine  gold  to  two  hundred  and  thirty-two  grains ;  which 
makes  a  difference  in  actual  value  of  sixty-six  and  a  half  cents. 
Whether  the  true  ratio  is  now  attained,  remains  to  be  tested  by 
experience.  If  not,  one  will  be  withdrawn  from  circulation  as 
before. 

The  remaining  provisions  prohibit  the  States  from  "  emitting 
bills  of  credit,"  and  from  "  making  anything  but  gold  and  silver 
coin  a  tender  in  payment  of  debts."  (6)  In  order  to  understand 
these  prohibitions,  we  must  glance  at  the  nature  and  history  of 
what  is  called  paper-money.  Admitting  that  paper  can  in  any  way 
be  made  to  supply  the  place  of  metallic  money,  or  specie,  the  mo- 
tives for  making  the  substitution  are  three ;  Firsts  specie  has  an 
intrinsic  value,  equal  to  its  current  value,  or  nearly  so ;  while  paper 
has  comparatively  no  intrinsic  value  at  all.   Hence,  by  substituting 

(a)  On  the  subject  of  coins  and  mints,  see  note  to  1  Stat,  at  Large,  246;  5  Stat,  at 
Large,  186 ;  act  of  Feb.  21,  1853;  7th  section  of  the  act  of  March  3,  1858. 

(6)  By  the  second  section  of  the  act  of  Feb.  21, 1853,  it  would  seem  that  silTer 
coins  are  legal  tenders  only  for  sums  not  exceeding  five  dollars. 
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paper  for  specie,  there  would  be  a  saving  to  the  whole  country 
of  the  interest  on  the  amount  of  the  circulating  medium,  which 
may  be  set  down  at  one  hundred  and  fifty  millions  of  dollars.   Sec- 
ondly^ paper-money  is  much  more  portable  than  specie ;  that  is, 
more  easily  transferred  from  place  to  place.     Thirdly,  a  paper  cur- 
rency is  more  elastic  than  specie  ;  that  is,  more  readily  susceptible 
of  contraction  or  expansion,  to  meet  the  occasions  of  a  trading 
community,  liable  to  sudden  fluctuations^    because  the  material 
can  be  had  at  any  time  and  in  any  quantity.     The  question  then 
is,  How  can  paper  be  made  to  pass  for  money  ?     There  are  but  two 
methods.    In  the  first  place,  government  may  compel  the  people  to 
take  it  as  money.     Despotic  governments  have  often  resorted  to 
such  high-handed  expedients.     And  when  this  course  is  adopted, 
it  makes  but  little  difference  whether  the  paper  purports  to  be  re- 
deem(xble  in  specie  or  not ;  since  its  circulation  is  the  result  of  com* 
pulsion.     During  our  revolution,  the  State  issued  ^^ bills  of  credilj^* 
known  by  the  name  of  continental  monet/y  to  an  immense  amount. 
These  bills  purported  to  be  redeemable  at  some  future  time,  by  the 
States  which  issued  them ;  but  the  general  want  of  confidence  soon 
made  it  necessary  to  bolster  up  their  credit,  by  resolving,  as  Con- 
gress did,  that  whosoever  should  refuse  to  take  these  bills  as  money 
"  should  be  treated  as  an  enemy  to  his  country."     The  despotic 
power  was  wanting,  however,  to  sustain  this  resolve ;  and  there 
was  a  constant  depreciation  in  the  value  of  these  bills,  until  they 
finally  ceased  to  be  worth  anything.     It  was  to  guard  against  the 
recurrence  of  such  a  state  of  things,  that  the  States  are  now  pro- 
hibited from  "  emitting  bills  of  credit."     And  lest  this  prohibition 
might  be  evaded,  by  substituting  something  else  equally  worthless, 
in  the  place  of  specie,  a  further  one  was  added,  and  designed  to 
cover  the  whole  ground.     The  States  are  prohibited  from  "  making 
anything  but  gold  and  silver  coin"  a  legal  tender  ;  that  is,  from 
compelling  the  people  to  take  anything  but  specie  as  money.    How, 
then,  are  wo  to  account  for  the  fact,  that  so  small  a  part  of  our  cir- 
culating medium  consists  of  specie  ?     To  explain  this,  we  must 
advert  to  the  other  method  of  making  paper  pass  for  money.     This 
docs  not  depend  upon  compulsion.     There  is  no  attempt  to  force 
a  value  upon  that  which  has  no  value.    Our  paper  currency  consists 
of  promises  to  pay  specie  on  demand^  which  we  call  notes  or  bills. 
Their  credit  depends  solely  upon  public  confidence  in  the  ability  of 
the  promisors  to  redeem  them  whenever  called  on  so  to  do.     No 
one  is  compelled  to  receive  them  as  money ;  but  while  all  believe 
they  will  at  any  moment  command  specie,  they  circulate  as  freely 
as  specie.     How,  then,  is  this  general  confidence  sustained  ?     If 
those  who  issue  these  bills  are  required  to  keep  in  reserve  an  equal 
amount  of  specie,  in  order  to  redeem  them,  dollar  for  dollar,  at  the 
shortest  notice,  there  is  no  profit  in  the  operation.     And  if  not, 
whence  the  confidence  in  their  immediate  redeemability  ?     The 
answer  is,  that  the  whole  paper  scheme  is  founded  on  the  presump- 
tion that  the  holders  of  these  bills  will  not  generally  ask  for  specie 
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at  the  same  time ;  and  therefore  the  amount  of  specie  kept  in  re- 
serve bears  but  a  small  proportion  to  the  notes  in  circulation.  And 
this  is  the  great  evil  of  the  system.  A  general  and  simultaneous 
demand  for  specie  cannot  possibly  be  met,  and  disaster  must  fol- 
low. To  enforce  a  universal  performance  of  these  promises,  is  to 
insure  their  being  broken.  Every  sudden  panic,  therefore,  must 
produce  wide-spread  calamity. 

But  let  us  inquire  who  make  these  promises  or  issue  these  bills. 
It  cannot  be  the  States  directly,  for  they  are  expressly  prohibited 
from  issuing  "  bills  of  credit."     If  the  United  States  possess  tlie 
power,  they  have  not  exercised  it,  except  in  the  case  of  treasury 
notes.     And  in  most  of  the  States,  as  in  Ohio,  private  individuals 
are  prohibited,  from  motives  of  public  policy.     Whence,  then,  does 
this  paper  issue  ?    The  answer  is,  from  incorporated  companies, 
under  the  name  of  banks.    A  charter  enables  a  large  number  of 
persons  to  unite  their  means,  and  thus  do  conjointly  and  conven- 
iently, what  neither  of  them  could  do  alone.     The  question  then 
arises,  can  the  States  constitutiondly  incorporate  banks  with  power 
to  emit  these  bills  of  credit  ?    Were  this  a  new  question,  I  should 
not  hesitate  to  say  that  the  States  cannot  do  indirectly  what  they 
are  prohibited  from  doing  directly.     They  cannot  confer  a  power 
which  they  do  not  possess.     No  one  can  read  the  provisions  before 
quoted,  in  connection  with  the  antecedent  history,  without  being 
convinced  that  the  federal  constitution  intended  to  prevent  the 
States  from  supplying,  in  any  way,  the  currency  of  the  country. 
For  we  are  thus  exposed  to  precisely  the  same  evils,  as  if  these 
bills  were  issued  directly  by  the  States,  and  against  which  the 
prohibitions  were  designed  to  secure  us.    But  as  State  banks  have 
been  in  existence  from  a  period  prior  to  the  formation  of  the  fed- 
eral constitution,  it  is  now  too  late  to  question  their  constitution- 
ality, (a)    And  the  same  may  be  said  of  the  power  of  Congress  to 
incorporate  a  national  bank.  (6)     It  has  been  too  long  acquiesced 
in  to  be  called  in  question  now.    As  an  original  question,  however, 
it  is  much  less  doubtful  than  the  other,  as  will  be  shown  hereafter, 
when  we  come  to  speak  of  incidental  powers.    Still  there  are  many 
persons  who  hold  with  much  plausibility,  that  it  was  the  intention 
of  the  framers  of  the  federal  constitution  to  exclude  paper-money 
altogether,  and  confine  the  circulating  medium  to  the  metallic 
money  coined  and  regulated  by  Congress.    The  provisions  we  have 
been  discussing,  certainly  look  that  way.     And  though  it  may  now 
be  too  late  to  return  to  such  a  state  of  things,  yet  a  consideration 

(a)  See  on  this  subject  the  cases  of  Craig  v.  Missouri,  4  Peters.  410,  and  Brioooo 
V.  The  Bank  of  Kentucky.  11  Peters.  267.  where  State  banks,  founded  upon  actual 
capital,  and  not  upon  Sute  Credit,  are  held  to  be  constitutional.  The  bills  of  a  bank 
wliich  has  corporate  property,  are  not  bills  of  credit  within  the  meaning  of  this  clause, 
although  the  State  creating  the  bank  is  the  only  stockholder,  and  pledges  its  faith  to 
the  ultimate  redemption  of  the  bills.  Darrington  v.  The  Bank  of  Alabama,  18  How. 
12. 

(h)  See  McCulloch  v.  MaryUnd.  4  Wheaton,  816;  Osbom  v.  Bank  U.  8.,  9 
Wlieaton,  738. 
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of  all  the  evils  incident  to  our  paper  system,  compared  with  its 
advantages,  almost  inclines  one  to  wish  it  had  never  been  intro- 
duced. 

The  principal  functions  of  banks  are  the  three  following :  Fint^ 
they  receive  money  on  deposit  for  safe-keeping,  with  the  privilege 
of  using  it  until  called  for  ;  which  money  is  drawn  out  as  the  de- 
positor wants  it,  by  means  of  checks^  or  brief  orders  to  pay  the  bearer. 
Sec<mdly,  they  loan  money  at  interest,  by  discounting  the  notes  and 
bills  of  tlieir  customers ;  for  which  purpose  they  avail  themselves 
of  the  average  amount  of  the  deposits,  in  addition  to  their  actual 
capital.  Viirdly^  in  performing  these  operations,  they  issue  their 
own  notes,  instead  of  specie,  whenever  their  customers  will  take 
them.  From  the  combination  of  these  three  operations,  they  are 
called  banks  of  deposit^  discount^  and  circulation  ;  and  such  are  the 
curious  and  complicated  engines  which  supply  a  large  part  of  our 
circulating  medium.  Each  bank,  is  under  the  management  of  a 
board  of  directors,  elected  by  the  stockholders,  and  simring  a  di- 
vided responsibility.  Their  proceedings  may  be  conducted  in  pro- 
found secrecy,  since  the  public  at  large  have  no  power  of  inspection. 
They  are  under  a  constant  temptation  to  extend  their  issues  beyond 
their  means  of  redemption,  because  these  reserved  means,  consist- 
ing of  specie  in  their  vaults,  constitute  their  only  unproductive 
capital.  They  rely,  as  we  have  seen,  upon  the  general  forbearance 
of  their  creditors,  whether  depositors  or  note-holders,  to  demand 
specie,  except  on  special  occasions ;  which  demand,  if  made  at  the 
same  time  by  all  creditors  upon  all  the  banks,  must  inevitably 
produce  universal  bankruptcy ;  because  the  effect  of  the  system 
is,  not  to  keep  specie  enough  in  the  country  to  redeem  one  dollar 
in  ten  of  the  paper.  If,  therefore,  anything  happens  to  disturb 
the  general  confidence  upon  which  alone  this  forbearance  depends, 
and  create  a  panic,  the  consequence,  even  to  prudent  banks,  is 
temporary  embarrassment;  and  to  imprudent  banks,  ultimate 
insolvency. 

§  57.  Power  a$  to  Weiffhts  and  Meamires.  (a)  The  words  are, 
^*  to  fix  the  standard  of  weights  and  measures."  The  design  of 
conferring  this  power  on  Congress  was,  that  weights  and  measures 
might  be  uniform  throughout  the  United  States.  But,  although 
the  subject  has  been  pressed  upon  the  attention  of  Congress  by 
elaborate  reports,  nothing  has  ever  yet  been  done.  And  the  com- 
mon understanding  is,  that  until  Congress  shall  fix  a  general 
standard  for  the  States,  each  State  is  at  liberty  to  fix  one  for  it- 
self. (6)  Anything  like  uniformity,  therefore,  must  be  the  result 
of  accident.  In  Ohio,  an  act  was  passed  in  1811,  to  regulate  meas- 
ures ;  but  there  was  nothing  on  the  subject  of  weights  until  1835, 
when  an  act  was  passed  regulating  both  weights  and  measures. 

(a)  See  1  Black.  Com.  226;  2  Storj,  Const  §  1122. 

{b)  Since  the  text  was  written,  this  State,  by  the  act  of  1846,  adopted  the  standard 
fiiTDished  by  the  secretary  of  the  United  States  treasury,  parsoant  to  a  resolution  of 
Congress,  adopted  in  1836. 
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This  act  adopts  tbe  standard  of  New  York.  The  great  desidera- 
tum has  been  to  find  some  standard  which  would  never  vary,  and, 
if  lost,  could  be  replaced.  Such  a  standard  would  be  perfect ; 
and  vast  sums  have  been  expended  by  the  governments  of  Europe 
in  experiments  to  attain  it  Perhaps,  however,  ours  is  as  nearly 
perfect  as  need  be  desired.  The  standard  of  measure  is  a  yard^  as 
used  in  New  York  on  the  fourth  of  July^  1776  ;  the  length  of  which 
bears  to  the  length  of  a  pendulum  vibrating  seconds,  at  Columbia 
College  in  a  vacuum,  at  the  temperature  of  melting  ice,  the  pro- 
poi-tion  of  one  million  to  one  million  eighty-six  thousand  one  hun- 
dred and  forty-one.  If,  therefore,  perfectly  accurate  experiments 
could  be  made,  the  constancy  of  this  standard  would  be  equal  to 
the  constancy  of  gravitation ;  and,  if  lost,  such  experiments  could 
replace  it.  The  act  then  declares  that  '^  the  standard  thus  defined, 
shall  be  measured  in  a  straight  line  between  two  points,  engraven 
upon  golden  disks,  inverted  into  a  straight  brass  rod  ; "  and  this 
is  to  serve  as  an  original  standard  of  measure,  from  which  all  other 
denominations  of  length,  surface,  and  solidity,  are  obtained  by 
multiplication  or  division.  The  standard  of  weight  is  a  pound,  of 
such  magnitude  that  the  weight  of  a  cubic  foot  of  distilled  water, 
at  its  maximum  density,  weighed  in  a  vacuum  with  brass  weights, 
shall  be  equal  to  sixty-two  and  a  half  such  pounds.  Thus  the 
standard  of  weight  is  dependent  upon  that  of  measure.  A  standard 
pound  is  to  be  made  of  brass,  according  to  this  estimate,  and  to 
serve  as  an  original  standard  of  weight,  from  which  all  other  de- 
nominations may  be  derived.  The  standard  of  capacity  is  a  gallon, 
of  which  there  are  two  kinds ;  one  for  liquid  measure^  the  other 
for  dry  measure.  The  liquid  gallon  contains  eight  pounds  of  dis- 
tilled water  at  its  maximum  density,  at  the  mean  pressure  of  the 
atmosphere,  on  the  level  of  the  sea ;  and  the  dry  gallon  ten  pounds 
of  the  same.  Thus  the  standard  of  capacity  depends  upon  the 
standard  of  weight,  as  that  does  upon  the  standard  of  measure. 
An  original  standard  gallon  of  each  kind  is  to  be  made  of  brass, 
from  which  all  other  denominations  are  derived  as  before.  There 
are  divers  other  specifications  for  which  I  have  not  room.  The  act 
requires  the  secretary  of  state,  who  is  made  the  State  sealer  of 
weights  and  measures,  .to  procure  original  standards,  as  above 
defined,  and  keep  them  in  a  chest  in  his  oflice.  He  is  to  furnish 
the  auditor  of  each  county,  who  is  made  the  county  sealer,  with 
copies  of  these  originals.  And  thus  every  citizen  has  a  convenient 
means  of  procuring  accurate  weights  and  measures.  To  insure 
conformity,  it  is  made  penal  to  use  any  other  weights  and  meas* 
ures  than  those  thus  defined,  (a) 

(a)  The  use  of  weights  and  meftsures.  of  what  is  called  the  metric  system,  which 
is  the  French  system,  was  legalized  by  Congress  July  28,  1866.  The  Chicago  Cham- 
ber of  Commerce,  and  perhaps  some  others,  aUenipted  to  adopt  the  system  in  their 
reports,  but  it  was  found  inconvenient  on  account  of  its  newness,  and,  I  believe,  haa 
been  dropped.  The  act  gives  Ubles  for  the  conversion  of  one  system  into  the 
other. 
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§  58.  Power  a$  to  Crimes  and  Punishment,  (a)  As  a  general 
principle,  the  power  of  punishment  is  reserved  to  the  States,  as 
belonging  properly  to  their  internal  police ;  and  the  cases  in  which 
Congress  possesses  this  power,  may  be  considered  as  exceptions 
created  by  necessity.  In  some  of  these  cases,  the  power  is  expressly 
conferred,  and  in  others  it  is  incidental.  I  shall  here  confine  my- 
self to  the  former.  Congress  has  the  express  power  of  punishment 
in  the  five  following  cases :  1.  "  To  punish  counterfeiting  the  se- 
curities and  current  coin  of  the  United  States : "  which  has  been 
already  considered.  2.  '^  To  define  and  punish  piracies  and  felo- 
nies committed  on  the  high  seas."  Without  inquiring  minutely 
into  the  meaning  of  these  terms,  it  is  sufiicient  here  to  say,  that 
they  include  all  the  offences  on  the  high  seas  which  require  pun- 
ishment; and  their  locality  points  out  Congress  as  the  proper 
power  to  provide  foi^  their  punishment.  3.  '^  To  define  and  punish 
offences  against  the  law  of  nations."  Without  specifying  what 
these  offences  are,  it  is  sufficient  here  to  say  that  their  nature 
makes  them  the  proper  subject  of  national  cognizance.  4.  ^^  To 
declare  the  punishment  of  treason,"  (6)  In  the  preceding  cases, 
the  power  was  to  define^  as  well  as  punish.  But  treason  being  the 
highest  of  all  crimes,  is,  for  the  security  of  the  people,  defined  in 
the  constitution  itself.  ^'  Treason  against  the  United  States  shall 
consist  only  in  levying  war  against  them,  or  in  adhering  to  their 
enemies,  giving  them  aid  and  comfort."  This  language  would 
seem  to  indicate  that  there  may  be  treason  against  a  State ;  and 
the  same  inference  may  be  drawn  from  the  provision  respecting 
fugitives  from  justice,  to  be  described  hereafter,  which  speaks  of 
treason  as  a  crime  of  which  a  State  may  have  jurisdiction.  Ac- 
cordingly, several  of  the  States  provide  for  punishing  treason 
against  themselves.  This  was  the  case  in  Ohio,  until  1824.  ((?) 
But  the  point  has  never  been  definitely  settled,  and  is  one  of  no 
small  difficulty.  Without  some  other  definition,  however,  it  is  not 
easy  to  imagine  a  case  of  treason  against  a  State,  which  would 
not  also  be  treason  against  the  United  States.  But,  however  this 
may  be,  it  is  manifestly  proper  that  treason  against  the  United 
States  should  be  punished  by  the  United  States.  There  is,  how- 
ever, a  limitation  to  this  power.  ^'  No  attainder  of  treason  shall 
work  corruption  of  blood,  or  forfeiture,  beyond  the  life  of  the  per- 
son attainted."  Of  this  limitation  it  is  only  necessary  to  say  that, 
as  Congress  has  made  death  the  punishment,  there  is  no  corruption 
of  blood  or  forfeiture  at  all.  There  is  still  another  provision  relat- 
ing to  the  evidence  of  treason.  "  No  peraou  shall  be  convicted  of 
treason,  unless  on  the  testimony  of  two  witnesses  to  the  same  overt 
act,  or  on  confession  in  open  court."    Tlie  peculiar  anxiety  thus 

(a)  See  2  Story,  Const,  ch.  zx.^xxtH.;  1  Swift's  Dig.  264.  Mad.  Pap.  1347-9, 
1675.    See  People  v.  Tyler,  7  Mich.  61. 

{h)  Mad.  Pap.  1871-7  ;  Ex  parU  BoUman,  4  CraDch,  75;  Burr's  case,  4  Cranch, 
470;  Story's  Charge,  1  Story's  Rep.  614. 

Ic)  Another  act  was  passed  AprU  26, 1868,  defining  treason  against  the  State,  and 
declaring  its  puuisliment. 
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manifested,  on  the  subject  of  treason,  is  justified  by  the  history  of 
England,  where  treason  has  been  made  a  most  terrific  engine  in  the 
hands  of  arbitrary  power.  5.  "  To  punish  all  offences  committed 
within  the  District  of  Columbia,  and  other  places  over  which  Con- 
gress exercises  exclusive  legislation."  These  places  will  be  specified 
hereafter.  The  federal  constitution  contains  but  one  other  provi- 
sion relating  to  crimes  and  punishments,  which  is,  ^^  that  the  trial 
of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury ; 
and  such  trial  shall  be  held  in  the  State  where  the  said  crimes 
shall  have  been  committed ;  but  when  not  committed  within  any 
State,  the  trial  shall  be  at  such  place  or  places,  as  the  Congress 
may  by  law  have  directed."  But  all  these  provisions  will  be  dis- 
cussed more  at  large,  hereafter,  when  we  come  to  the  subject  of 
criminal  law.  The  incidental  power  of  punishment  will  also  be 
considered  in  its  place. 

§  59.  Power  as  /o  Post-offices  and  Post  Roads,  (a)  The  words 
are,  "  to  establish  post-offices  and  post  roads."  The  propriety  of 
vesting  this  power  in  Congress,  results  from  the  consideration,  that 
the  States  could  not  have  made  the  system  what  it  is,  because  no 
one  State  could  legislate  beyond  its  own  limits.  At  best,  there- 
fore, an  arrangement  of  this  kind,  consisting  of  thirty-one  distinct 
parts,  must  have  been  confused  and  disjointed.  Whether  all  power 
relating  to  the  subject  is  taken  from  the  States,  or  not,  is  a  question 
not  decided,  and  of  no  great  importance ;  since  the  grand  benefits 
of  the  establishment  must  always  be  the  fruits  of  federal  legisla- 
tion. If  the  States  can  do  any  thing,  it  is  only  in  subordination 
thereto.  But  what  is  implied  in  the  power  to  ^'establish  post- 
offices  and  post  roads  ?  "  Some  have  held  that  these  words  only 
authorize  Congress  to  direct  where  post-offices  shall  be  kept,  and 
on  what  roads  the  mail  shall  be  carried ;  and  not  to  construct 
either  buildings  or  roads  for  the  purpose.  But  this  construction 
involves  the  solecism  of  reciuiring  Congress  to  effect  an  end,  with- 
out the  power  of  using  the  proper  means  ;  and,  in  practice,  a  much 
more  liberal  construction  has  been  given  to  these  words.  Congress 
has  derived,  from  this  brief  clause,  power  to  create  the  post-office 
department  before  mentioned  ;  to  make  provision  for  transporting 
the  mail  from  every  point  of  the  Union  to  every  other  point ;  and 
to  secure  its  safety  and  dispatch  by  adequate  penalties  for  every 
obstruction  or  depredation.  To  particularize  these  very  numerous 
provisions  does  not  fall  within  my  purpose.  But  no  language 
would  be  too  strong  to  describe  the  blessing  we  enjoy  in  this  cer- 
tain and  rapid  means  of  receiving  and  communicating  intelligence. 

(a)  Tlie  institation  of  private  expresses,  which  now  reach  over  nearly  the  whole 
of  the  civilized  world,  lias  made  it  a  very  important  question  how  far  these  expresses 
are  authorized  to  carry  letters  or  other  mailable  matter.  In  the  case  of  U.  S.  p. 
Adams  &  Co.,  in  the  district  court  of  New  York,  in  1843  (see  1  West.  Law  Jonm. 
815,  Judge  Betts,  referring  to  the  act  of  1826,  held  that  the  defendants  were  not 
liable  for  letters  in  a  package,  unless  they  knew  it  contained  letters.  And  in  the  case 
of  U.  S.  V.  Kimball,  in  the  district  court  of  Massachusetts  (see  1  West  Law  Jonm. 
890),  Judge  Sprague,  referring  to  the  same  act,  held  a  similar  doctrine. 
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Hitherto  the  rates  of  postage  have  been  such,  that  the  post-office 
departmeut  has  supported  itself.  But  every  one  feels,  that,  were 
not  this  the  case,  the  public  money  could  not  be  better  expended, 
than  for  this  universal  public  accommodation. 

§  60.  Power  as  to  Copyright  and  PatentHrights.  (a)  The  words 
are,  '^  to  promote  the  progress  of  science  and  useful  arts,  by  secur- 
ing for  limited  times,  to  authors  and  inventors,  the  exclusive 
right  to  their  respective  writings  and  discoveries."  These  words, 
include  *'  authors  "  and  "  inventors  "  only,  and  not  introducers.  The 
right  intended  to  be  secured  to  authors  is  called  copyright^  and  to 
inventors  patent-right.  (6)      The  propriety  of  vesting  this  power 

(a)  See  2  BUck.  Com.  405 ;  2  Kent,  Ckim.  206,  815 ;  2  Story,  Const,  ch.  xix. ;  10 
Amer.  Jur.  63 ;  Maughftm  on  Literary  Property  ;  Nicklin  on  Copyright ;  Phillips  on 
Patents ;  Godson  on  Patents ;  Webster  on  Patents ;  Curtis  on  Copyrights ;  Curtis 
on  Patents;  Lav  on  Patents  and  Copyrights. 

(6)  Congress  in  1870  passed  an  act  for  the  registration,  regulation,  and  protection 
of  Trademarks^  analogous  to  the  acts  protecting  copyrights.  The  supreme  court  of 
the  United  States  held  this  act  was  void ;  because  a  trademark,  not  being  an  inven- 
tion, a  discovery,  or  a  writing,  does  not  come  within  the  purview  of  the  constitution 
concerning  copyright  and  patents ;  and  the  act,  being  applicable  to  all  commerce,  did 
not  come  within  the  power  given  to  Congress  over  certain  commerce.  United  States 
V.  SCeffens,  100  U.  S.  82.  In  March,  1881,  an  act  was  passed  for  the  registration  and 
protection  of  trademarks  used  in  commerce  with  foreign  nations  and  with  Indian 
tribes.  These  acts  do  not  affect  the  right  of  ownership  in  trademarks,  or  the  right 
to  sue  at  law  or  in  equity  to  maintain  such  rights.  United  States  v.  Koche,  1  Mc- 
Crary.  C.  Ct.  386;  Shaver  p.  Shaver,  64  Iowa,  208. 

The  right  of  property. in  trademarks  was  recognized  at  common  law  at  an  early 
date.  Case  referred  to  by  Doderidge,  J.»  in  Southern  o.  How,  Popham,  144.  But  as 
late  as  1742  Lortl  Hardwicke  refused  to  allow  an  injunction  in  such  case,  saying  he 
knew  no  instance  of  restraining  one  trader  from  making  use  of  the  same  mark  with 
another.  Blanchard  v.  Hill,  2  Atk.  484.  But  since  Croft  v.  Day,  7  Beav.  84,  the 
practice  of  protecting  the  exclusive  right  in  trademarks  has  been  firmly  established. 

As  stated  by  Justice  Strong  in  Canal  Co.  v.  Clark,  13  Wall.  811,  see  322,  "  the 
office  of  a  trademark  is  to  point  out  dlittinctively  tlie  origin  or  ownership  of  the  article 
to  which  it  is  affixed  ;  or,  in  other  words,  to  give  notice  who  was  the  producer."  At 
stated  by  Loni  Justice  James  in  Singer  Manufacturing  Company  v.  Long,  L.  R. 
18  Ch.  Div.  895,  sec*  412,  the  rule  of  law  on  which  property  in  a  trademark  is  founded 
"is,  that  no  man  is  entitled  to  represent  his  goods  as  being  the  goods  of  another  man ; 
and  no  man  is  permitted  to  use  any  mark,  sign  or  symbol,  device,  or  other  means, 
whereby,  without  making  a  direct  false  representation  himself  to  a  purchaser  who 
purchases  from  him,  he  enables  such  purchaser  to  tell  a  lie  or  make  a  false  represen* 
utiou  to  somebody  else  who  is  tlie  ultimate  purchaser."  Hence  the  owner  of  a 
trademark  will  be  protected  in  its  use  only  so  far  as  it  serves  to  indicate  the  origin 
or  ownership  of  the  goods  to  which  it  is  affixed.    Falkinburg  v.  Lucy,  35  Cal.  62. 

Any  mark,  sign,  symbol,  or  device,  used  to  identify  the  origin  or  manufacturer  of 
an  articley  may  be  used  as  a  trademark,  as  the  manafactarer's  own  name  —  Burgess 
p.  Burgess,  8  De  Gex,  M.&  G.  896 ;  England  ».N.  Y.  Publishing  Co.,  8  Daly  (N.  Y.K 
375 ;  a  mere  number,  as  the  figures  85 — Collins  v,  Reynolds,  &c.,  7  Abbott  (N.  Y. ), 
New  Cas.  17 ;  the  name  "  Charter  Oak,"  cast  on  cooking-stoves  —  Filley  v.  FASsett,44 
Mo.  168;  or  the  word  "  Pride"  on  cigar  boxes—  Hier  v.  Abrahams.  82  N.  Y.  519. 
But  letters  or  figures  affixed  to  meroliandise  by  a  manufacturer  for  the  purpose  of 
denoting  its  quality  only  do  not  constitute  a  trademark.  Amoskeag  Manufacturing 
Co.  V.  Trainer,  101  U.  S.  61.  Nor  do  words  merely  denoting  the  ingredients  of  which 
the  article  is  composed.  Raggett  v.  Findlater,  L.  R.  17  Eq.  29 ;  Ayer  v.  Rnshton,  7 
Daly  (N.  Y.),9;  Caswell  r.  Davis,  68  N.  Y.  228;  Van  Beil  ».  Piescott,  46  N.  Y.  Su- 
per. Ct.  642.  The  name  of  a  geographical  district  cannot  be  used  as  a  trademark 
to  the  exclusion  of  other  producers  of  the  same  article  in  the  same  district.  The  name 
"Lackawanna  Coal  "  cannot  be  appropriated  as  a  trademark  by  the  owners  of  one 
coal-mine  in  the  Lackawanna  Valley,  as  against  other  coal-mines  in  the  same  valley. 
Canal  Co.  v.  Clark,  13  Wall.  811.  The  word  "  Durham"  may  be  u^ed  as  a  trade- 
mark common  to  ail  the  manufactnrert  of  tobacco  in  the  town  of  Durham,  to  the 
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in  Congress,  results  from  the  consideration  that  the  States  could 
not  exercise  it  efficiently.    A  copy  of  patent-right  confined  to  a  single 

exclusion  of  all  other  manufacturers  of  tobacco.  The  word  "  Durham  *'  in  conneo- 
tion  with  the  figure  of  a  Durham  bull,  may  be  the  exclusive  trademark  of  a  single 
manufacturer  in  that  town.  Blackwell  v.  Dibrell,  8  Hughes.  C.  Ct.  161.  The  name 
of  a  mineral  spring,  the  water  of  which  has  peculiar  properties,  may  be  used  as  a 
trademark  by  the  owner  of  the  spring.  Congress  and  Empire  Spring  Co.  v.  High 
Rock  Congress  Spring  Co.,  45  N.  Y.  271. 

If  the  thing  on  wlticii  the  trademark  is  used  is  a  fraud  or  imposition,  the  exclu- 
sive use  will  not  be  protected  by  injunction.  Connell  v.  Reed,  128  Mass.  477 ;  Palmer 
V.  Harris,  60  Pa.  St.  166 ;  Seabury  v.  Grosvenor,  14  Blatclif.  C.  Ct.  2Q2.  If  the  trade- 
mark itself,  or  the  words  used  on  the  label  in  connection  with  it,  convey  a  deception, 
equity  will  not  aid.  Leather  Cloth  Co.  v,  American  Leather  Cloth  Co.,  11  House  of 
Lords  Cases,  623. 

A  trademark  is  seldom  copied  exactly  by  those  who  desire  without  right  to  profit 
by  it.  The  question  is  more  frequently  presented  by  "colorable  imitations/' that  is, 
by  devices  not  a  precise  copy  of  a  known  trademark,  but  adopting  so  much  of  it,  or 
such  striking  portions  of  it,  or  having  such  a  general  resemblance  to  it,  as  to  beguile 
the  ordinary  purchasers  of  the  article.  A  full  discussion  of  what  constitutes  a  color- 
able imiution  is  found  in  Orr-Ewing  v.  Johnson,  L.  R.  13  Ch.  Div.  431.  Instances 
are  presented  in  Godillot  v.  Harris,  81  N.  Y.  263 ;  Brown  v.  Mercer,  37  N.  Y.  Super. 
Ct.  265;  India  Rubber  Co.  v.  Rubber  Comb  Co..  45  N.  Y.  Super.  Ct.  258;  Enoch 
Morgan's  Sons  t;.  Swachofbr,  6  Abbott  (N.  Y.),  New  Cas.  265 ;  Same  plaintiffs. 
Troxell.  23  Hun,  633 ;  Electro  Silicon  Co.  p.  Trask,  59  How.  (N.  Y.)  Pr.  189;  Same 
plaintiff  v.  Levy,  id.  p.  469. 

After  the  expiration  of  the  patent,  the  words  "  Fairbanks*  Patent,"  which  had 
been  used  on  the  patented  scales,  could  not  be  claimed  by  the  former  owners  of  the 
patent  as  a  trademark,  and  one  who  made  scales  the  same  as  had  been  patented,  but 
did  not  hold  them  out  as  made  by  Fairbanks  &  Co.,  could  not  be  molested  for  putting 
upon  his  goods,  as  their  appropriate  description,  "  Fairbanks'  Patent."  Fairbanks  v. 
Jacobus,  14  Blatchf.  337.  One  who,  during  the  existence  of  the  patent  for  a  cook- 
ing-stove, which  bore  the  trademark  "  Cliarter  Oak,"  manufactured  and  sold,  with 
the  acquiescence  of  the  patentee,  the  stove  with  the  trademark  upon  it,  could  not, 
after  the  expiration  of  the  patent,  be  restrained  from  continuing  such  manufacture 
and  sale,  provided  that  he  did  not  represent  the  stoves  so  made  by  him  to  be  made 
bv  the  former  owner  of  the  patent.  Filley  v.  Child,  16  Blatchf.  C.  Ct.  876.  In  the 
United  States  it  has  been  held  that  the  words  "  Singer"  and  "  Singer  Macliine  "  de- 
note a  particular  mechanism,  a  particular  species  of  machine,  and  can  therefore  be 
used  by  all  who  can  rightfully  manufacture  the  machine,  and  hence,  on  the  expira- 
tion of  the  patent,  the  former  owner  of  the  patent  has  no  right  of  action  against  any 
person  who  inakes  the  macliine  and  puts  the  name  upon  it.  Singer  Mnnufacturinff 
Co.  p.  Stanage,  2  McCrary,  C.  Ct.  512.  The  same  decision  was  made  by  Drummoncf, 
Circuit  Judge.  In  England  it  was  held  by  the  House  of  Lords  that  the  question 
whether  the  words  "  Singer"  and  "  Singer  Machine  "  denote  a  species  of  mechanism 
or  denote  the  manufacturer  is  a  question  of  fact,  and  the  case  was  remanded  for 
fhrther  evidence.  Singer  Machine  Manufacturers  v.  Wilson,  L.  R.  3  App.  Ca.  376. 
Later,  in  Singer  Manufacturing  Co.  v.  Loog,  L.  R.  18  Ch.  Div.  395,  it  was  held  by 
the  Court  of  Appeal  that  the  defendant  could  not  be  restrained  from  issuing  circulars 
stating  that  he  was  selling  machines  made  on  **  the  Singer  system,"  but  he  could  be 
restrained  from  affixing  to  his  machines  a  label  of  the  same  shape,  metal,  and  color 
as  used  by  the  plaintiff,  placed  on  the  same  part  of  the  machine,  and  bearing  the 
word  "  Singer,  although  it  did  also  bear  other  words  indicating  it  was  made  by 
another  manufacturer,  which  words,  however,  might  be  overlooked  on  casual  inspec- 
tion. 

When  the  owner  of  a  business  and  trademark  sells  the  business  and  trademark 
to  another,  the  purchaser  has  the  right  to  the  exclusive  use  of  the  trademark.  Kidd 
V.  Johnson,  100  U.  S.  617.  When  a  firm  having  a  trademark  dissolves,  each  mem- 
ber, after  dissolution,  has  equal  right  to  use  it.  Taylor  v.  Bothin,  5  Sawyer,  C.  Ct 
584.  But  if  one  partner  selU  his  entire  interest  in  the  firm  to  his  copartner,  the 
right  to  use  the  trademark  passes,  unless  specially  reserved.  Blackwell  v.  Dibrell, 
3  Hughes,  C.  Ct  151.  But  not  when  he  sells  to  his  copartner  only  certain  real  and 
personal  estate.    Hurver  v.  Dannenhoffer,  82  N.  Y.  499. 

Property  may  be  acquired  in  a  trade  name,  so  that  others  than  the  owner  may  be 
enjoined  from  using  it.  At  the  suit  of  proprietors  of  the  old  **  Irving  Hotel,"  an 
izgunction  was  allowed  restraining  the  adoption  of  the  same  name  for  another  hotel 
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State,  would  afford  but  little  encouragement  to  intellectual  efforts  ; 
whereas,  Uie  declared  object  of  the  power  is  *'  to  promote  the  pro- 
gress of  science  and  useful  arts."  Whether  there  be  left  to  the 
States  a  concurrent  power,  to  be  exercised  in  subordination  to  the 
legislation  of  Congress,  has  never  been  decided.  It  is  clear,  how- 
ever, that  thej  ai*e  not  precluded  from  encouraging  the  introduc- 
tion of  new  works  and  inventions.  It  will  be  observed,  that 
Congress  is  no  further  restricted,  as  to  the  time  for  which  these 
rights  may  be  secured, than  that  they  must  be"  for  limited  times," 
and  not  perpetual  Congress,  therefore,  might  make  them  any 
thing  short  of  perpetual ;  and  why  even  this  limitation  was  inserted, 
is  not  very  apparent ;  for  it  would  seem  that  on  the  principles  of 
natural  justice,  the  results  of  intellectual  labor  ought  to  be  as 
much  the  subject  of  perpetual  ownership,  as  the  results  of  any 
other  labor ;  and  with  respect  to  copyright,  this  was  the  ancient 
doctrine  of  the  English  law.  But  as  the  remedies  for  violations  of 
this  right  were  not  deemed  sufficient,  Parliament  passed  an  act  in 
1709,  during  the  reign  of  Queen  Anne,  for  the  purpose  of  render- 
ing copyrights  more  secure  and  available,  during  the  first  fourteen 
years ;  and  for  another  equal  period,  if  the  author  should  be  living 
at  the  end  of  the  first.  It  does  not  seem  to  have  occurred  to  the 
framers  of  this  law,  that  it  would  be  construed  as  superseding  the 
common  law,  in  regard  to  the  duration  of  the  right ;  but  in  1774, 
after  much  controversy,  it  was  finally  decided  that  this  act  did  have 
the  effect  of  narrowing  down  a  right,  till  then  perpetual,  to  the 
short  period  therein  designated.  A  subsequent  act  of  Parliament, 
in  1814,  extended  the  time  to  twenty-eight  years,  with  the  right  of 
renewal.  It  will  hereafter  be  seen,  that,  on  the  subject  of  copy- 
rights, we  have  but  followed  the  lead  of  England  ;  and  the  same  is 
substantially  true  with  respect  to  patent-rights.  These  were  not 
known  at  common  law,  but  originated  in  England,  in  an  exception 
made  for  fourteen  years,  in  favor  of  certain  manufactures,  in  the 
*  general  act  for  the  prevention  of  monopolies.  We  have  adopted 
the  same  period,  but  the  right  extends  to  other  subjects  than  manu- 
factures. In  one  respect,  however,  the  English  law  is  more  liberal 
than  ours,  (a)  It  does  not  confine  the  privilege,  either  of  copy  or 
patent-rights,  to  citizens  or  residents,  as  is  the  case  here  with  re- 
spect to  copyrights.  And  ought  we,  in  this  solitary  instance,  to 
be  outdone  in  liberality  towards  foreigners  ?  The  question  is  wor- 
thy of  serious  consideration.  On  the  whole,  it  may  well  be  doubted 
whether  we  have  much  to  boast  of,  on  the  score  of  legislative  en- 

in  the  same  city.  Howard  v.  Henriques,  3  Sandford,  725.  At  the  suit  of  the  owner 
of  a  carriage  repository  called  "  The  Carriage  Bazaar/'  injunction  was  allowed 
refltraining  the  owner  of  another  such  repository  giving  his  establishment  the  name 
"  The  New  Carriage  Bazaar."  Boulnois  i;.  Peak,  L.  B.  13  Ch.  Div.  613.  The  law 
of  trademarks,  so  far  as  applicable,  is  applied  to  trade  names.  Accordingly  it  is 
held  that  the  name  "  Antiquarian  Bookstore  "  cannot  be  appropriated  by  a  bookseller 
as  a  trade  name.    Choynski  v.  Cohen,  39  Cal.  501. 

(a)  Jeffreys  v.  Boosey,  30  £ng.  Law  &  Eq.  1-105.  In  this  case  rery  elaborate 
opinions  were  delivered  on  the  subject  generally,  and  particularly  on  the  rights  of 
foreigners  to  copyright. 

11 
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couragement  of  intellectual  enterprise.  By  securing  to  authors 
and  inventors,  such  a  property  in  their  own  productions,  as  would 
descend  to  their  posterity,  if  not  perpetually,  at  least  for  some 
generations,  it  is  very  certain  that  the  encouragement  would  be 
much  greater  than  it  now  is.  And  would  it  be  attended  with  any 
general  evil  ?  If  not,  natural  justice  would  seem  to  dictate  that 
intellectual  labor  should  be  placed  on  the  same  footing  with  all 
other  labor.  In  Germany,  Norway,  and  Sweden,  where  the  right 
is  perpetual,  no  evil  is  experienced.  In  France  and  Russia,  it  ex- 
tends twenty  years  beyond  the  author's  hfetime.  This  is  better 
than  with  us  ;  and  yet  the  public  experience  no  evil.  Indeed,  tlie 
only  effect  to  be  feared,  would  be  exorbitancy  of  price ;  but  this,  as 
in  all  other  cases,  might  be  safely  left  to  the  interest  of  those  con- 
cerned. With  these  general  remarks,  I  proceed  to  give  an  outline 
of  the  law  of  copyrights,  and  patent-rights,  beginning  with  the 
former. 

Legislation  of  Congress  respecting  Copyrights,  The  first  act  on 
this  subject  was  passed  in  1790.  Amendatory  acts  were  passed 
in  1802  and  1819.  All  these  were  consolidated  and  superseded  by 
the  act  of  1831,  whicli,  together  with  an  amendatory  act  of  1834, 
constitutes  our  present  law  ;  an  abstract  of  which  will  be  given 
under  several  distinct  heads,  (a) 

In  tvhat  Copyright  consists.  Copyright  means  something  very 
different  from  property  in  an  unpublished  manuscript,  which  stands 
on  the  same  footing  with  any  other  ownership.  In  fact,  copyright 
begins  where  property  in  the  manuscript  ends.  Without  publica- 
tion, the  manuscript  would  be  of  little  value ;  and  without  copy- 
right, publication  would  be  an  abandonment  of  the  manuscript  for 
all  valuable  purposes ;  since  coj)ies  accessible  to  all  would  then  be 
as  available  for  future  publication  as  the  original.  Copyright, 
then,  is  the  exclusive  right  of  multiplying  copies,  and  enjoying  the 
avails  thereof.  Its  chief  value,  considered  as  property,  depends 
upon  its  being  exclusive.  Let  competition  be  permitted  after  the* 
first  publication,  and  copyright  would  become  a  mere  name.  Copy- 
right, therefore,  is  an  exclusive  right,  so  long  as  it  continues,  and, 
on  the  common  principles  of  ownership,  it  would  seem  to  be  per- 
petual. In  England,  as  we  have  seen,  it  was  in  fact  so  regarded, 
as  a  matter  of  common  law,  until  the  construction  given  to  the 
statute  of  Anne.  (A)  In  this  country,  it  remained  an  open  ques- 
tion whether  there  was  or  was  not  a  copyright  at  common  law, 
independently  of  the  le<iislation  of  Congress,  until  the  case  of 
Wheaton  v.  Peters^  (c)  when  a  majority  of  the  supreme  court  of  the 

(a)  Sec  act  of  18th  August,  1850,  by  which  the  authors  nnd  proprietors  of  dra- 
matic coniiK)sitions  are  proteotcl.  By  the  act  of  July  8.  1870,  the  existing  laws 
relating  to  patents  and  copyrights  were  revised  and  consolidated.  Changes  made  in 
the  KtatetTKMits  of  the  text  are  noted  in  their  appropriate  place. 

(b)  See  the  cases  of  Miller  ??.  Taylor.  4  Burr.  2')0'i  ;  Donaldson  r.  Becket,  4  Burr. 
2408  ;  and  Beckford  v.  Hood,  7  T.  R.  G20 ;  in  which  the  common  law  was  held  to  be 
abrogated  by  that  statute. 

(c)  8  Peters,  591. 
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United  States,  upon  full  argument  and  consideration,  decided,  that 
there  is  no  copyright  at  common  law  in  this  country.  For  the 
right  and  remedy,  therefore,  we  are  to  look  solely  to  the  acts  of 
Congress.  And  there,  cop3rright  is  declared  to  be  the  sole  right 
and  liberty  of  "  printing,  reprinting,  publishing,  and  vending." 
The  riglit  cx>mmences  with  the  date  of  recording  the  title,  and  con- 
tinues for  twenty-eight  years,  with  a  qualified  privilege  of  renewal 
for  fourteen  more,  (a) 

What  may  be  the  Subjects  of  Copt/right.  The  subjects  of  copy- 
right enumerated  in  the  statutes  are,  ^^  books,  maps,  charts,  musi- 
cal compositions,  prints,  cuts,  and  engravings."  (6)  These  terms 
are  broad  enough  to  include  almost  every  production  of  the  press, 
though  it  would  seem  that  newspapers,  and  perhaps  some  other 
periodicals,  cannot  become  the  subject  of  copyright. 

Who  may  have  Copyright.  The  first  qualification  for  obtaining 
a  copyright  is,  to  be  a  "  citizen  of  the  United  States,  or  resident 
therein."  In  this  respect,  as  before  observed,  we  are  less  liberal 
than  other  nations ;  and  efforts  have  recently  been  made  to  procure 
an  extension  of  the  privilege  to  non-resident  foreigners.  On  this 
subject,  as  a  question  of  policy,  there  prevails  a  wide  difference  of 
opinion.  But  a  more  interesting  inquiry  to  us  is.  What  kind  of 
agency  in  a  literary  production  constitutes  an  original  or  deriva- 
tive title  to  copyright  ?  The  privilege  is  restricted  by  the  statute 
to  "  those  who  shall  be  authors  of  any  book,  map,  chart,  or  musical 
composition,  or  who  shall  invent,  design,  etch,  engrave,  work,  or 
cause  to  be  etched,  engraved,  or  worked  from  their  own  design, 
any  print,  cut,  or  engraving,"  and  the  executors,  administrators, 
or  legal  assigns  of  such  persons.  (<?)  Copyrights  are  thus  made  as- 
signable either  before  or  after  being  secured  ;  and  the  assignment 
must  be  in  writing,  with  two  subscribing  witnesses,  in  order  to  be 
legal ;  (d)  though  in  Mauman  v.  Tegg  (jr)  it  was  held  that  an 
equitable  title  will  be  protected  in  chancery.  Moreover,  in  order  to 
operate  against  a  subsequent  purchaser,  without  notice,  the  assign- 
ment must  have  all  the  requisites  of  a  deed  for  the  conveyance  of 
land,  and  be  recorded  within  sixty  days  with  the  clerk  of  the  dis- 
trict court.    It  would  seem,  however,  that  the  privilege  of  renewal 

(a)  The  act  of  July  8, 1870,  declares  copyright  to  be  "  the  «ole  liberty  of  print- 
ing, reprinting,  publishing,  comDleting,  copying,  executing,  finishing,  and  vending 
the  same ;  and  in  the  case  of  a  dramatic  composition,  of  publicly  performing  or  rep- 
resenting it,  or  causing  it  to  be  performed  or  represented  by  others ;  and  authors  may 
leserve  the  right  to  dramatize  or  to  translate  their  own  works."  The  term  continues 
tbe  same,  with  the  same  right  of  renewal. 

(h)  The  subjects  in  the  act  of  1870  are  "  Any  book,  map,  chart,  dramatic  or 
iQUsical  composition,  engraving,  cut,  print,  or  photograph,  or  negative  thereof,  or  of 
a  painting,  drawing,  chromo,  statue,  statuary,  and  of  models  or  designs  intended  to 
be  perfected  as  works  of  the  fine  arts." 

(c)  Under  the  act  of  1870,  the  copyright  may  be  taken  out  by  the  "  author,  in- 
ventor, designer,  or  proprietor  "  of  the  subjects  specified,  "  and  his  executors,  admin- 
istrators, or  assigns. 

(rf)  The  assignment  may,  by  the  act  of  1870,  be  made  by  any  instrument  of 
writing ;  and  the  assignment  must  now  be  recorded  in  the  office  of  the  librarian  of 
Congress. 

(€)  2Biiawn,286. 
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is  not  assignable,  being  confined  to  the  author,  inventor,  designer, 
or  engraver,  if  living ;  if  not,  to  his  widow  or  children :  but  after 
renewal,  there  seems  to  be  nothing  in  the  way  of  assignment.  In 
case  of  death,  copyright  passes  to  the  personal  representatives, 
under  the  general  law  for  the  distribution  of  personalty.  With 
respect,  therefore,  to  derivative  title,  there  is  no  difficulty,  the  stat- 
ute being  full  and  explicit.  But  great  doubts  must  often  arise 
with  respect  to  original  title.  What  shall  amount  to  authorship  is 
often  a  very  difficult  question,  (a) 

Preliminary  Conditions,  (6)  By  the  act  now  in  force,  the  pre- 
liminary steps  for  procuring  a  copyright  are  as  follows :  1.  To 
deposit  a  printed  copy  of  the  title  before  publication,  with  the  clerk 
of  the  district  court  of  the  district  in  which  the  author  or  propri- 
etor resides.  2.  To  give  notice  of  having  thus  entered  the  work 
for  copyright,  by  inserting  the  same,  together  with  the  year  and 
the  name  of  the  proprietor,  on  the  title-page  or  the  page  next  fol- 
lowing, of  each  copy  of  the  book,  or  on  the  face  or  frontispiece  of 
any  other  production.  3.  To  deposit  a  copy  of  the  work  with  the 
aforesaid  clerk,  within  three  months  after  its  publication,  and  also 

in  the  libraries  of  Congress  and  of  the  Smithsonian  Institute.      In 

• 

(a)  In  Wheaton  v.  Peters,  S  Peters,  691,  it  was  held  that  no  reporter  can  have  a 
copyright  in  the  written  opinions  delivered  by  the  court,  though  in  the  other  matter 
proper  for  reports  he  may.  Little  v.  Gould,  2  Blatch.  166,  362.  In  Southey  v.  Sher- 
wood, 2  Merivale,  434,  it  was  intimated  that  there  can  he  copyright  in  a  work  of  a 
scandalous  or  immoral  character.  In  Pope  v.  Curl,  2  Atk.  842,  it  was  held  that  the 
writer  of  letters,  and  not  the  receiver,  is  the  legal  owner,  so  far  as  relates  to  copyright, 
and  the  case  of  Percival  v.  Phipps,  2  V.  &  B.  19,  is  to  the  same  effect.  But  the 
receiver  will  not  he  enjoined  from  publication,  when  necessary  for  his  own  protection 
or  vindication.  In  Wyatt  v.  Barnard,  8  V.  &  B.  77,  it  was  held  that  a  translation  is 
as  much  a  subject  of  copyright  as  an  original  composition.  In  Gary  v.  Longman, 
1  East,  367,  it  was  held  that  copyright  may  exist  in  part  of  a  work,  when  the  whole 
is  not  the  subject  of  it ;  as  when  original  notes,  additions,  or  illustrations  are  affixed 
to  an  old  work ;  and  the  case  of  Gary  t;.  Kearsly,  4  Esp.  168,  is  to  the  same  effect. 
It  could  not  have  been  the  intention  of  the  statute  to  protect  mere  compilations  from 
the  works  of  others,  when  no  additional  labor  is  bestowed,  for  such  a  compiler  is  in 
no  sense  an  author.  Besides,  he  must  either  infringe  the  copyright  of  others,  and 
thus  forfeit  all  claim  to  protection,  or  be  must  avail  himself  of  what  is  already  com- 
mon property,  and  incapable  of  appropriation.  But  if  he  makes  additions  and  alter- 
ations in  them,  he  has  a  copyright ;  and  there  is  a  recent  case.  Gray  v.  Russell,  2  Law 
Reporter,  294  8.  c  1  Story,  11,  in  which  it  was  held  that  a  work  might  be  the  subject 
of  copyright,  although  the  materials  which  compose  it  may  be  found  in  the  works  of 
other  authors,  antecedently  printed,  provided  the  plan,  the  arrangement,  and  the  com- 
bination of  these  materials  be  original.  But  this  is  carrying  the  doctrine  further  than 
any  preceding  case. 

(/>)  In  Beckford  v.  Hood,  7  T.  R.  620,  it  was  held  that  the  preliminary  conditions 
in  the  English  statute  were  not  indispensable  to  vest  the  title.  In  Nichols  v.  Ruggles, 
8  Day,  146,  the  same  doctrine  was  held  with  respect  to  preliminary  conditions  in  the 
acts  of  Congress ;  and  the  case  of  Ewen  v.  Coxe,  4  Wash.  C.  C.  R.  487,  partially 
countenanced  the  same  idea.  But  in  Wheaton  v.  Peters,  8  Peters,  691,  these  condi- 
tions were  held  to  be  indispensable.  Also  in  Baker  v.  Taylor.  2  Blatch.  82.  The 
requirements  under  the  act  of  1870  are  the  mailing  of  a  printed  copy  of  the  title  of 
the  book  or  other  article,  or  a  description  of  the  painting,  drawing,  chromo,  statue, 
statuary,  or  model  or  design  for  a  work  of  the  fine  arts,  to  the  librarian  of  the  library 
of  congress,  before  publication,  and  within  ten  days  after  publication  mailing  to  the 
same  officer  two  copies  of  the  book  or  other  article,  or  photograph  of  the  painting,  &c. 
One  copy  must  also  be  sent  of  any  edition  in  whicli  substantial  changes  are  made. 
Such  articles  pass  through  the  mails  free,  if  distinctly  marked  "  copyright  matter." 
The  same  statement  must  be  inserted  in  the  book  as  was  before  required. 
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case  of  renewal,  these  three  conditions  must  be  performed  within 
six  months  before  the  expiration  of  the  first  term  ;  and  within  two 
months  of  the  date  of  the  renewal,  a  copy  of  the  record  thereof 
must  be  published  in  one  or  more  newspapers  for  four  weeks. 

What  eanstittUes  an  It^fringement  of  Copyright.  In  general 
terms,  when  a  copyright  has  been  secured,  any  act  which  inter- 
feres with  the  exclusive  right  of  multiplying  copies,  and  enjoying 
the  avails  thereof,  will  be  an  infringement  of  such  copyright.  The 
spirit  of  the  provision  must  have  been  designed,  not  only  to  secure 
the  whole  work  from  being  published  or  sold,  by  any  otiber  person 
than  the  proprietor,  but  any  part  from  being  pirated  But  we  are 
not  left  to  general  inference.  With  respect  to  books,  the  act  for- 
bids  every  person  but  the  proprietor,  "  to  print,  publish,  or  import ; 
or,  knowing  the  same  to  be  so  printed  or  imported,  to  publish,  sell, 
or  expose  to  sale."  And  with  respect  to  the  other  subjects  of  copy- 
right, "  to  engrave,  etch,  work,  sell,  or  copy,  either  in  the  whole, 
or  by  varying,  adding  to,  or  diminishing  the  main  design,  with 
intent  to  evade  the  law  ;  or  to  print  or  import  for  sale,  or  knowing 
the  same  to  be  so  printed  or  imported,  to  publish,  sell,  or  expose 
to  sale,  or  in  any  manner  dispose  of."  The  act  is  silent  with  re- 
spect to  parts  of  books,  but  expressly  protects  parts  of  the  other 
productions  named.  Still  the  words  must  have  a  reasonable  con- 
struction, (a)  Ideas  must  be  the  common  property  of  the  whole 
world,  and  can  never  be  exclusively  appropriated.  To  some  extent 
also  literal  quotations  must  be  permitted. 

Bemedies.  The  remedies  provided  by  the  statute  are  prevention 
and  redress.  The  circuit  court  of  the  United  States  has  jurisdic- 
tion to  grant  injunctions  to  prevent  the  publication  of  manuscripts 
and  the  infringement  of  copyrighte.  Whether  the  State  courts 
have  this  jurisdiction,  has  not  been  decided,  but  it  is  presumed 
that  they  have  not.  It  is  usual,  in  a  bill  of  injunction,  to  pray  for 
an  account  of  the  copies  sold  ;  and  though  not  expressly  author- 
ized, there  is  little  doubt,  that,  in  a  proper  case,  the  court  would 
decree  an  account,  as  is  the  English  practice.  And  if  so,  both 
prevention  and  redress  may  be  had  in  equity.  But  when  redress 
is  the  principal  thing,  it  is  generally  sought  for  in  the  courts  of 

(a)  In  Wilkins  v.  Aikin,  17  Yes.  422,  fair  quotation  is  held  permissible ;  but  at  the 
same  time,  it  is  held  that  one  shall  not,  under  this  pretext,  appropriate  the  whole  or 
any  considerableportion  of  another's  work.  In  like  manner  a  fair  abridgment  was 
said,  in  Giles  v.  Wilcox,  2  Atk.  241,  to  be  no  infringement  of  copyright,  but  itself  the 
subject  of  distinct  copyright.  The  cases  of  Roworth  v.  Wilkes,  1  Camp.  94,  and 
Mauman  v.  Tegg,2  Russ.  285,  take  the  same  general  riews  with  respect  to  quotation 
and  abridgment,  applying  them  particularly  to  reviews  and  encyclopiedias.  The 
result  is,  that  in  such  cases  the  intention  is  chiefly  to  be  considered.  But  even  when 
the  intention  is  good,  if  the  effect  be  essentiaUy  injurious  to  the  owner  of  the  copy- 
right, it  will  be  held  an  infringement  In  Coleman  v.  Wathen,  6  T.  R.  245,  it  was 
held  that  the  acting  of  a  dramatic  work  upon  the  stage  was  no  infringement  of  copy, 
right ;  and  tlie  case  of  Murray  v,  EUiston,  5  Bam.  &  Aid.  657,  is  to  the  same  effect, 
though  an  injunction  had  previously  been  granted  to  prevent  such  acting.  In  Eng- 
land it  would  be  held  an  infringement  to  take  down  a  lecture,  or  any  other  discourse 
in  short  hand,  and  publish  it ;  but  probably  not  in  this  country,  because  not  within 
the  words  of  the  statute ;  and  see  Story's  Ezra  v,  Hoioombe»  4  McLean,  160,  SOd. 
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law.  And  here  the  jurisdiction  would  seem  to  be  concuiTent  in 
the  federal  and  State  courts.  In  England,  the  proper  remedy  is 
an  action  on  the  case  for  damages ;  and  this  is  the  remedy  pre- 
scribed by  Congress  for  wrongfully  publishing  the  manuscript  of 
another,  (a)  But  for  violating  a  copyright,  no  action  for  damages 
is  given.  The  injured  party  can  only  proceed  for  the  penalties 
inflicted  by  the  statute.  With  respect  to  books,  the  penalty  is 
forfeiture  of  every  copy  to  the  proprietor ;  and  fifty  cents  for  each 
sheet,  one  hjtlf  to  the  proprietor,  and  the  other  half  to  the  United 
States.  With  respect  to  the  other  subjects  of  copyright,  the  pen- 
alty is  a  forfeiture  of  the  plates,  as  well  as  copies,  and  one  dollar 
for  each  sheet,  to  be  divided  as  before.  These  penalties  are  to  be 
enforced  by  action  of  debt,  to  be  conmienced  within  two  years ; 
and  it  is  provided  that  any  special  matter  may  be  given  in  evidence 
under  the  general  issue.  There  is  a  further  penalty  of  one  hun- 
dred dollars  for  falsely  publishing  on  the  title-page,  that  the  copy- 
right has  been  secured;  but  this  is  only  to  protect  the  public 
against  imposition.  When  a  part  of  the  book  is  a  subject  of  copy- 
right, the  injunction  above  provided  for  can  only  reach  that  part ; 
and,  if  the  rest  can  be  published  separately,  it  may  be  done  without 
infringement.  If  not,  the  injunction  will  indirectly  cover  the 
whole.  (6) 

Legislation  of  Congress  respecting  Patent-rights,  (c)  The  first 
act  was  passed  in  1790,  but  was  repealed  by  the  act  of  1798.  Ad- 
ditional acts  were  passed  in  1800, 1819,  and  1882,  all  of  which  were 
repealed  by  the  act  of  1836,  which,  together  with  the  amendatory 
act  of  1837,  constitutes  our  present  law,  an  abstract  of  which  will 
be  given  under  several  distinct  heads. 

The  Patent  Office.  There  is  a  patent  oflSce  attached  to  the  de- 
partment of  state,  the  chief  officer  of  which  is  styled  commissioner 
of  patents,  (rf)     This  oflBcer  and  those  subordinate  to  him  are 

(a)  Courts  of  equity  interfere  by  injunction  to  restrain  the  publication  of  manu- 
scripts wiiereby  an  author's  right  of  property  is  invaded.  Bartlett  ».  Crittenden.  4 
McLean,  800 ;  6  id.  82  ;  Pulte  v.  Derby,  6  id.  828 ;  2  Story,  Eq.  §  ^8 ;  2  Kent,  Com. 
380.  The  jurisdiction  of  equity  to  restrain  the  publication  of  confidential  letters  of 
business  or  friendship  has  been  asserted.  2  Story  Eq.  946;  2  Kent,  Com,  381. 
But  the  weight  of  authority  in  this  country  is  against  the  jurisdiction  of  chancery  to 
enjoin  in  such  cases,  except  to  protect  the  author's  right  of  property,  and  to  confine  it 
to  restraining  tlie  publication  of  letters  having  the  character  of  literary  property. 
Hoyt  V.  Mackenzie,  8  Barb.  Ch.  R.  820 ;  Wetmore  v.  Scovell,  3  Edw.  Ch.  R.  515. 
See  an  article  on  this  subject  in  the  American  Lavir  Register  for  June,  1863,  by 
that  eminent  jurist,  Chief- Justice  Parker,  now  Professor  in  the  Law  School  of  Har- 
vard University. 

(6)  This  is  the  doctrine  held  in  Mauman  v.  Tegg,  2  Russ.  285,  a  ease  particularly 
yaluable  for  its  view  of  the  practice  in  questions  of  copyright.  In  England  the  dam- 
ages to  be  recovered  in  an  action  on  the  case,  are  easily  graduated,  according  to  the 
amount  of  matter  which  is  pirated,  but  our  statute  makes  no  provision  for  the  appor- 
tionment of  penalties,  when  a  part  only  is  pirated.  For  this  and  other  reasons,  the 
proceeding  by  injunction,  with  a  prayer  to  account,  is  by  far  the  most  convenient 
and  efBcadons  remedy ;  and,  thus  ftir,  there  is  no  report  of  an  action  brought  for  the 
penalty. 

(c)  See  Phillips  on  Patents ;  Curtis  on  Patents ;  Godson  on  Patents ;  Webster  on 
Patents  ;  Peters'  Digest  of  Decisions  by  the  Federal  Courts,  title,  Patents  for  Useful 
Inventions. 

(d)  The  patent  office  was  attached  to  the  department  of  the  interior  by  the  act  of 
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required  to  take  an  oath  and  give  security  for  the  faithful  perform- 
ance of  their  duty.  All  books,  papers,  models,  and  specimens 
connected  with  patents  are  kept  in  this  office.  It  also  has  a  library 
composed  of  such  scientific  books  and  publications  as  are  adapted 
to  its  purposes.  The  office  was  destroyed  by  fire  on  the  16th  of 
December,  1836,  together  with  most  of  its  contents ;  and  one  object 
of  the  act  of  1837  was  to  provide,  as  far  as  possible,  for  replacing 
its  records  and  models. 

Who  may  obtain  a  patent.  The  words  of  the  statute  are,  '*  any 
person  having  discovered  or  invented  any  new  and  useful  art,  ma- 
chine, manufacture,  or  composition  of  matter,  or  any  new  and  useful 
improvement  on  any  art,  machine,  manufacture,  or  composition  of 
matter,  not  known  or  used  by  others  (a)  before  his  discovery  and  in- 
vention thereof,  and  not,  at  the  time  of  his  application  for  a  patent, 
in  public  use  or  on  sale,  with  his  consent  or  allowance,  as  the 
inventor  or  discoverer."  The  term  "  tisefuV^  is  here  employed  in 
contradistinction  to  mischievous ;  and  if  the  invention  will  not  be 
prejudicial  to  good  morals  or  sound  policy,  the  degree  of  utility, 
provided  it  be  not  absolutely  frivolous,  will  not  be  drawn  in  ques- 
tion. The  term  "  new  "  requires  that  the  patentee  should  not  only 
be  the  original^  but  the  firBt^  inventor  ;  and  accordhigly,  if  the  in- 
vention had  been  previously  described  in  some  printed  publication, 
though  he,  in  fact,  never  saw  or  heard  of  it,  his  patent  will  not  be 
good.  But  if  he  honestly  believed  himself  to  be  the  first  inventor, 
the  fact  that  the  invention  had  been  previously  known  or  used  in  a 
foreign  country,  but  not  patented  or  published,  will  not  invalidate 
the  patent.  And  the  invention  must  not  have  been  in  public  use 
or  on  sale,  with  tiie  assent  of  the  inventor,  at  the  time  of  his  appli- 
cation for  a  patent,  for  this  will  be  deemed  a  waiver  of  his  right. 
But  it  is  no  objection  that  a  patent  has  been  previously  obtained  in 
a  foreign  country  and  publication  made  there,  provided  the  applica- 
tion for  a  patent  be  made  here  within  six  months  thereafter.  (6) 
Again,  the  patentee  must  eitlier  be  the  actual  inventor  or  the  bond 
fide  proprietor  of  the  invention ;  for  if  he  surreptitiously  appropri- 
ated the  invention  of  another,  who  was  using  reasonable  diligence 
to  mature  it,  his  patent  will  not  avail  him. 

Preliminary  Conditions.  The  application  for  a  patent  is  made  to 
the  commissioner  in  writing.  It  must  be  accompanied  by  a  full 
and  clear  description  of  the  invention,  so  as  to  identify  and  distin- 

Karch  8, 1849.  The  act  of  1870  continaes  it  m  a  part  of  the  department  of  the 
interior. 

(a)  The  act  of  1870  inserts  here  the  words  ''in  this  country,  and  not  patented  or 
described  in  any  printed  publication  in  this  or  any  foreign  country."  It  also  only 
requires  that  the  same  have  not  been  in  public  use  or  on  sale  for  more  than  two  years 
pri(»r  to  the  application. 

(6)  Under  the  act  of  1870,  a  foreign  patent  is  no  obstacle,  "  provided  the  same 
shall  not  have  been  introduced  into  public  use  in  the  United  States  for  more  than  two 
years  prior  to  the  application,  and  that  the  patent  shall  expire  at  the  same  time  with 
the  foreign  patent,  or  if  there  be  more  than  one,  at  the  same  time  with  the  one 
having  the  shortest  term ;  but  in  no  case  shall  it  be  in  force  more  than  seventeen 
years." 
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guish  it  from  all  others ;  and  by  dramngt^  ipecimenSy  or  models 
sufficient  for  a  complete  illustration.  The  description  and  drawings 
must  be  signed  by  the  inventor,  and  attested  by  two  witnesses. 
If  the  description  be  intentionally  defective,  either  by  containing 
too  little,  or  too  much,  or  being  too  vague,  it  will  invalidate  the 
patent.  But  if  the  error  arise  from  inadvertency,  it  may  be 
subsequently  corrected.  'The  applicant  must  also  state  under  oath 
to  what  country  he  belongs,  that  he  verily  believes  himself  to  be 
the  original  and  first  inventor,  and  that  he  does  not  know  or 
believe  that  his  invention  was  ever  before  known  or  used.  The 
fee  or  duty  to  be  paid  varies  as  follows.  If  the  applicant  be  a 
citizen,  or  an  alien  having  resided  here  one  year,  and  made  oath 
of  his  intention  to  become  a  citizen,  it  is  thirty  dollars ;  if  he  be  a 
subject  of  Great  Britain,  five  hundred  dollars ;  if  he  be  a  subject 
of  any  other  country,  three  hundred  dollars,  (a)  Provision  is  also 
made  for  the  case  where  a  citizen  or  such  resident  alien  has  not 
yet  so  matured  his  invention  as  to  be  ready  to  make  his  application. 
In  this  case  he  may,  on  paying  twenty  dollars,  file  his  caveat  in  the 
patent  office,  describing  his  invention  as  far  as  can  then  be  done, 
which  will  entitle  him  for  one  year  to  notice  from  the  commissioner 
of  any  interfering  application ;  and  if  within  three  months  of 
receiving  such  notice,  he  shall  perfect  his  application,  he  will  thus 
retain  his  priority.  In  the  mean  time,  until  the  question  be 
decided,  his  caveat  and  the  description  by  the  interfering  applicant 
are  kept  secret  in  the  confidential  archives  of  the  office. 

Form  and  Effect  of  the  Patent,  The  patent  is  in  a  form  of  a 
certificate,  signed  by  the  secretary  of  state,  and  countersigned  by 
the  commissioner,  under  the  seal  of  the  office,  setting  forth  that 
the  patentee  has  complied  with  the  requisitions  of  the  law,  and 
containing  a  short  description  or  title  of  the  invention  sufficient  to 
indicate  its  nature  and  design.  For  particulars,  reference  is  made 
to  the  specifications  given  by  the  inventor,  a  copy  of  which  is 
annexed  to  the  patent.  It  then  proceeds  in  express  terms  to  grant 
to  the  patentee,  his  heirs,  executors,  administrators,  and  assigns, 
the  full  and  exclusive  right  of  making,  using,  and  vending  to  others 
to  be  used,  the  invention  for  which  the  patent  is  given,  for  the 
term  of  fourteen  years,  throughout  the  United  States.  If  a  person 
entitled  to  a  patent  die  before  obtaining  it,  his  personal  represen- 
tatives may  obtain  it.  The  whole  or  any  part  of  it,  either  for  the 
whole  country  or  any  particular  district,  may  be  assigned  by  any 
instrument  in  writing ;  but  the  assignment  must  be  recorded,  with- 
in three  months,  in  the  patent  office ;  and  if  made  and  recorded 
before  the  patent  is  obtained,  it  may  be  issued  to  the  assignee. 
At  the  expiration  of  fourteen  years,  the  patentee  may  obtain  a 
renewal  for  seven  years  more,  on  the  payment  of  forty  dollars, 
provided  a  board,  consisting  of  the  secretary  of  state,  the  commis- 
sioner of  patents,  and  the  solicitor  of  the  treasury,  shall  be  of  opiu- 

(a)  Tlie  act  of  1870  cbanget  all  these  fees,  and  makes  no  distinction  between 
citizens  and  others. 
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ion  that  he  has  not  been  sufficiently  remunerated  bj  the  profits  of 
the  first  period,  (a) 

Istuifig  of  the  Patent.  If  the  conditions  before  mentioned  be 
complied  with,  and  the  commissioner  perceive  no  objection,  the 
patent  is  issued  as  a  matter  of  course.  But  if  the  commissioner 
perceive  objections,  he  notifies  the  applicant  thereof ;  aud  he  may 
thereupon  withdraw  his  apphcation  and  receive  back  one-third  of 
his  fee  ;  or  he  may  obviate  the  objection  if  it  can  be  done  ;  or  he 
may  have  his  claim  investigated  before  a  board  of  three  examiners 
to  be  appointed  by  the  secretary  of  state,  on  paying  twenty-five 
dollars  towards  their  fees.  (J)  In  case  of  interfering  applications, 
the  prior  claim  is  determined  in  a  similar  manner ;  and  in  either 
case,  the  decision  of  the  board  will  govern  the  commissioner.  But 
if  any  applicant  be  dissatisfied  with  such  decision,  he  may  have  his 
claim  determined  by  a  proceeding  in  chancery.  At  the  request 
of  the  applicant,  tlie  patent  may  take  date  from  the  time  of  making 
the  application,  provided  it  be  not  more  than  six  months  before 
the  issuing  of  it.  If  the  patentee  be  an  alien  and  shall  neglect, 
for  eighteen  months  from  the  date  of  the  patent,  to  put  and  con- 
tinue the  same  on  sale  to  the  public  on  reasonable  terms,  he 
thereby  forfeits  the  right.  If,  after  the  issuing  of  the  patent,  the 
description  be  found  to  be  erroneous  through  inadvertency,  either 
by  containing  too  little,  or  by  claiming  some  material  part  as  new, 
which  is  not,  the  proprietor  may  have  the  defect  cured  by  making 
the  correction  or  filing  a  disclaimer,  as  the  case  may  be,  and  paying 
fifteen  dollars.  If  an  improvement  be  made  after  taking  out  a 
patent,  it  may  on  like  terms  be  added  to  such  patent,  (e?) 

Remedies.  Original  jurisdiction,  both  in  law  and  equity,  of  all 
controversies  growing  out  of  patent-rights,  is  given  to  the  circuit 

(a)  The  act  of  March,  22, 1848,  Tests  the  power  of  determlDing  upon  the  question 
of  extension  in  the  commissioner  of  patents  alone.  The  act  of  the  commissioner,  in 
granting  an  extension,  is  conclusiFe  evidence  of  all  facts  which  he  is  required  to  find 
in  order  to  grant  such  extension  in  the  absence  of  fraud  or  excess  beyond  his  jurisdic- 
tion. Clum  V,  Brewer,  2  Curtis,  C.  C.  606.  The  extension  enures  only  to  the  benefit 
of  the  original  patentee,  or  his  legal  representatives,  unless  the  right  to  such  exten- 
sion is  expressly  assigned  to  the  assignee.  Wilson  v.  Rousseau,  4  How.  646  ;  Brooks 
V.  Bicknell,  4  McLean,  64 ;  Woodworth  v,  Sherman,  3  Story,  171.  But  by  the  act  of 
March  2,  1861,  all  patents  granted  after  tlie  passage  of  that  act  shaU  remain  in  force 
for  seventeen  years,  and  the  extension  of  such  patents  is  prohibited.  And  the  law  of 
1870  continues  the  same  provision. 

(6)  This  board  of  examiners  has  been  abolished,  and  the  appeal  is  made  to  the 
chief  justice,  or  either  of  the  assistant  judges  of  the  circuit  court  of  the  District  of 
Columbia.    Acts  of  Sd  March,  1839,  and  80th  of  August,  1862. 

(c)  One  who  conceals  his  invention  and  uses  it  for  his  own  profit,  is  not  entitled 
to  favor,  if  another  finds  out  and  uses  the  invention.  But  this  rule  does  not  apply  to 
an  inventor  who  postpones  his  application,  In  order  to  perfect  his  invention  and  test 
its  value  by  experiments.  Kendall  v.  Winsor,  21  How.  322.  For  recent  patent  cases 
see,  as  to  India  rubber.  Hartshorn  v.  Day,  19  How.  211 ;  Day  v.  Union  India  Rubber 
Co.,  20  id.  217  ;  reaping  machines,  Seymour  v,  McCormick,  19  How.  96 ;  McCormick 
V.  TallcoU,  20  id.  402 ;  stoves,  Silsby  v.  Foote,  20  How.  878 ;  magnetic  telegraphs, 
Western  Telegraph  Co.  v.  Magnetic  Telegraph  Co.,  21  How.  456;  Western  Tele- 
graph Co.  V,  Penniman,  id.  460 ;  railroad  cars,  Winans  v.  New  York  &  Erie  B.  B. 
Co.,  21  How.  88.  As  to  the  rights  respectively  of  the  patentee  and  his  assignee, 
■ee  Kintmaa  v.  Farkhurst,  18  How.  289 ;  the  rule  of  damages,  Dean  v.  Mason,  20  id. 
19a 
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court,  with  an  appellate  jurisdiction  to  the  supreme  court,  as  in 
other  cases.  The  remedies  provided  include  both  prevention  and 
redress.  By  a  bill  of  injunction,  the  proprietor  may  prevent  a 
threatened  infringement  of  his  patent,  or  by  an  action  on  the  case 
he  may  recover  damages  for  any  injury  actually  done  ;  and,  in  the 
latter  case,  it  is  in  the  power  of  the  court  to  increase  the  verdict 
to  any  extent  not  exceeding  treble  the  amount  found  by  the  jury. 
To  avoid  technical  questions  in  presenting  the  defence  in  this  ac- 
tion, it  is  provided  that  the  defendant  may  plead  the  general  issue, 
and  give  any  special  matter  in  evidence,  by  furnishing  a  written 
notice  thereof  thirty  days  before  the  trial. 

Tlie  proprietor  of  a  patent  is  required,  under  a  penalty  of  one 
hundred  dollars,  to  put  the  date  of  his  patent  upon  every  patented 
article  sold.  And  if  any  person  not  having  a  patent,  shall,  with- 
out the  consent  of  the  proprietor,  place  upon  any  patented  article 
the  name,  stamp,  mark,  or  device  of  the  patentee,  or  any  imitation 
thereof;  or  shall  place  upon  any  unpatented  article  any  words, 
stamp,  or  device,  signifying  that  it  is  patented,  with  the  intention 
of  deceiving  the  public,  the  penalty  for  every  such  offence  is  one 
hundred  dollars,  (a) 

§  61.  Power  as  to  Defence.  There  are  several  provisions  relat- 
ing to  war,  and  to  the  organization  of  the  army,  navy,  and  militia, 
which  I  shall  consider  together  under  this  head. 

1.  Congress  has  power  "  to  declare  war."  (6)  In  England,  this 
is  the  exclusive  prerogative  of  the  king.  But  here  this  power  was 
considered  too  momentous  to  be  intrusted  to  a  single  hand.  We 
allow  the  president,  when  war  has  been  declared,  to  be  commander- 
in-chief  of  the  forces  raised  to  carry  it  on ;  and  we  allow  him,  with 
the  consent  of  the  senate,  to  bring  war  to  a  close  by  a  treaty  of 
peace.  But  to  determine  when  the  nation  shall  be  involTed  in 
war,  is  wisely  left  in  the  hands  of  Congress  alone.  With  such 
jealousy  is  this  power  guarded,  that  the  constitution,  in  another 
place,  declares,  that  "  no  State  shall  engage  in  war  unless  actually 
invaded,  or  in  such  imminent  danger  as  will  not  admit  of  delay." 
And  the  propriety  of  this  qualified  prohibition  to  the  States  is 
obvious.  If  a  State  be  actually  invaded,  or  in  imminent  danger, 
it  must  necessarily  have  the  right  of  self-defence ;  but  if  a  State 

(a)  The  foregoing  remarks  apply  to  patent-rights  as  they  existed  prior  to  the  act 
of  1842.  By  that  act  the  privilege  of  obtaining  a  patent  is  extended  to  the  invention 
of  any  new  and  original  design  for  a  manufacture,  for  the  printing  of  cloth,  and  lor 
stationery;  and  to  any  new  and  original  impression,  ornament,  pattern, print,  or  pic- 
ture, to  be  placed  on  any  article  of  manufacture :  and  to  any  new  and  original  shape 
or  configuration  of  any  article  of  manufacture.  The  duration  of  thepateut  in  such 
cases  is  seven  years,  and  the  fees  one  half  those  paid  in  other  cases.  The  applicant,  if 
not  a  citizen,  must  have  resided  here  one  year,  and  declared  his  intention  of  becoming 
a  citizen.  This  provision  is  contained  in  the  act  of  1870,  but  the  patent  in  such  cases 
may  be  either  for  three  years  and  six  months,  or  for  seven  years,  or  forfourteen  years, 
as  the  applicant  may  elect.  The  latter  act  also  provides  for  registering  trade-marks, 
by  which  they  may  be  secured  for  thirty  years,  and  renewed  for  thirty  more. 

{b)  In  the  convention,  some  were  in  favor  of  vesting  this  power  in  the  president 
alone,  and  others  in  the  senate  alone.  Mad.  Pap.  1851-8 ;  Whiting's  War  Powers 
under  the  Constitution. 
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coald  be  the  aggressor  by  declaring  war,  it  would  be  in  the  power 
of  a  small  minority  to  embroil  the  whole  Union. 

2.  "  To  grant  letters  of  marque  and  reprisal."  At  the  same 
time  the  States  are  expressly  prohibited.  Letters  of  marque  and 
reprisal  are  one  and  the  same  thing.  They  are  grantable  by  the 
law  of  nations  whenever  the  subjects  of  one  State  have  been 
injured  by  those  of  another,  and  they  authorize  the  former  to  seize 
upon  the  persons  and  property  of  the  latter,  by  way  of  satisfaction 
for  the  injury.  They  may,  therefore,  serve  sometimes  to  prevent 
war,  but  the  grant  of  them  is  usually  a  preliminary  to  the  decla- 
ration of  war ;  and  it  is  supposed  that  the  power  to  grant  them 
would  have  been  included  in  the  power  to  declare  war,  without  an 
express  provision.  The  propriety  of  prohibiting  the  States  rests 
on  tlie  same  foundation  as  the  other. 

3.  "  To  make  rules  concerning  captures  on  land  and  water." 
There  is  no  doubt  that  this  power  would  have  been  included  in* 
that  of  declaring  war,  since  the  greater  always  contains  the  less. 
The  States  are  not  expressly  prohibited  from  acting  on  the  subject ; 
but  they  are  prohibited  by  manifest  implication. 

4.  "  To  raise  and  support  armies,  but  no  appropriation  of  money 
to  that  use  shall  be  for  a  longer  term  than  two  years ;  to  provide 
and  maintain  a  navy ;  and  to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces."  (a)  This  also  is  a  part 
of  tlie  general  power  to  conduct  the  operations  of  war ;  probably 
it  would  have  been  implied,  had  it  not  been  expressed.  The  only 
restriction  upon  the  power  of  Congress  is,  that  no  appropriation 
for  the  use  of  the  army  can  be  for  a  longer  term  than  two  years. 
The  wise  jealousy  which  suggested  this  restriction,  is  justified  by 
the  concurrent  testimony  of  all  history,  that  standing  armies  have 
been  the  destroyers  of  liberty.  Instructed  by  this  solemn  admoni- 
tion, it  has  been  our  settled  policy  to  keep  up  during  peace  so 
small  a  standing  army  as  scarcely  to  be  prepared  for  a  sudden 
war.  But  navies  being  less  dangerous,  and  at  the  same  time  more 
essential,  even  in  peace,  to  protect  our  commerce  from  depredations, 
there  is  no  such  restriction  with  regard  to  our  navy.  The  prohibi- 
tion to  the  States,  however,  includes  both.  *'  No  State  shall 
without  the  consent  of  Congress,  keep  troops,  or  ships  of  war,  in 
time  of  peace."  This  implies  that  they  may  do  so  during  war ; 
and  accordingly  we  have  seen,  Uiat  then  the  governor  is  made 
their  commander-in-chief.  The  organization  of  the  war  and  navy 
departments  has  already  been  referred  to.  But  the  regulations 
mside  by  Congress  for  the  government  of  each,  in  virtue  of  the 
provision  now  under  consideration,  are  too  numerous  to  admit  of 
a  description  in  this  place,  (ft) 

(a)  These  and  the  two  preoediog  proTisions  excited  Tery  little  debate.  Afad.  Pap. 
13dd-61,  1495. 

(6)  In  the  case  of  Mackenzie,  commander  of  the  United  States  brig  Somen, who  in 
December,  1S42,  had  caosed  an  officer  and  two  men  to  be  executed  for  mutiny,  and  who 
was  tried  by  a  court-martial  on  the  charge  of  murder,  and  acquitted,  the  question 
arose,  whether  the  case  was  exclusively  within  the  jurisdiction  of  a  court-martial. 
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6.  "To  provide  for  organizing,  arming,  and  disciplining  the 
militia ;  reserving  to  the  States  respectively  the  appointment  of  tlie 
officers,  and  the  authority  of  training  the  militia,  according  to  the 
discipline  prescribed  by  Congress."  (a)  It  will  thus  be  seen  that 
the  militia  falls  partly  under  the  control  of  Congress,  and  partly 
under  that  of  the  several  States.  Indeed  the  States  were  particu- 
larly solicitous  on  this  subject.  (5)  This  appears  in  the  second 
amendment  of  the  federal  constitution,  which  is  this:  "a  well- 
regulated  militia  being  necessary  to  the  security  of  a  free  State,  the 
right  of  the  people  to  keep  and  bear  arms  shall  not  be  infringed." 
In  like  manner,  the  constitution  of  Ohio  declares  that  "  the  people 
have  a  right  to  bear  arms  for  the  defence  of  themselves  and  the 
State."  But  the  great  difficulty  was  to  apportion  the  power  over 
the  militia  in  a  satisfactory  manner,  between  the  federal  and  State 
governments.  The  above  provision  draws  a  very  nice  distinction 
.between  the  power  of  organizing,  arming,  and  disciplining  the 
militia,  which  is  given  to  Congress  for  the  sake  of  uniformity ;  and 
that  of  appointing  the  officers  and  training  the  militia,  which  is 
reserved  to  the  States.  By  the  act  of  1792,  Congress  executed  its 
portion  of  the  power,  by  organizing  a  uniform  militia  throughout 
the  Union ;  and  by  the  acts  of  1820  and  1821,  the  rules  of  dis- 
cipline and  field-exercise  were  made  the  same  as  for  the  regular 
army.  We  have  before  seen  that  the  governor  is  made  commander- 
in-chief  of  the  militia,  except  when  called  into  the  actual  service  of 
the  United  States ;  in  which  case,  that  power  devolves  on  the  pres- 
ident.    Each  State  makes  provision  for  the  appointment  of  the 

Application  was  twice  made  to  the  circuit  court,  wliile  the  courMnartial  was  in  session, 
to  tatce  jurisdiction  of  tlie  case ;  but,  after  full  argument,  tlie  application  was  denied. 
And  the  reasoning  of  the  court  went  the  length  of  sustaining  the  principle  that  courts- 
martial  in  the  army  and  navy  have  exclusive  jurisdiction  of  the  offences  committed  in 
violation  of  their  respective  codes.  The  jurisdiction  of  a  court-martial  acting  under 
a  law  of  Congress,  is  affirmed  in  Dynes  v.  Hoover,  20  How.  66. 

(a)  See  Mad.  Pap.  1861,  1402 ;  2  Story,  Const,  cliap.  xxii ;  Opinion  of  the  Judges 
of  Massachusetts,  8  Mass.  647 ;  Houston  v.  Moore,  5  Wheaton,  1 ;  Martin  v,  Mott, 
12  Wheaton,  19.     See  Militia  Act  of  Ohio  of  March  28,  1867. 

(6)  It  may  be  doubted  whether  this  clause  of  the  constitution  gives  Congress  the 
power  to  provide  for  enrolling,  — that  is,  determining  who  shall  constitute  the  militia, 
as  the  term  enrolling  may  well  be  distinguished  from  that  of  organizing ;  the  former 
meaning  the  designation  of  the  persons  who  are  to  be  included  in  the  militia,  and  the 
latter  the  organization  of  them  after  they  have  been  so  designated  or  enrolled.  Rufua 
King,  a  member  of  the  committee  who  reported  the  provision  in  the  federal  convene 
tion,  said  that  "  by  organizing,  the  committee  meant  proportioning  the  officers  and 
men."  5  Elliot's  Debates,  464.  The  act  of  May  8,  1792,  however,  provides  for  the 
enrolment  of  "  free, able-bodied  white  male  citizens  of  the  respective  States."  It  has, 
however,  not  been  adhered  to  in  practice.  In  Wisconsin,  Indiana,  Illinois,  Michigan, 
Kentucky,  Pennsylvania,  New  Jersey,  Florida,  Texas,  Arkansas,  unnaturalized 
foreigners  are  enrolled,  the  words, "  persons,"  "  inhabiUnts,"  or  •*  men  "  being  used  in 
those  States  as  descriptive  of  the  class  to  be  enrolled.  In  the  case  of  Scott  v.  Sandf  ord, 
19  How.  416,  there  is  a  dictum  of  Taney,  C.  J.,  implying  that  the  States  may  deter- 
mine what  classes  shall  be  enrolled  in  the  militia.  An  opinion  has  been  given  by 
the  supreme  court  of  Massachusetts,  in  response  to  interrogatories  of  the  governor  and 
council  of  that  State,  to  the  efibct  that  the  States  cannot  enroll  in  the  militia  any  per- 
sons other  than  those  enumerated  in  the  act  of  Congress.  14  Gray.  On  March  8, 
1863,  Congress  passed  a  law  declaring  all  able-bodied  male  cituEens  of  the  United 
States,  and  persons  of  foreign  birth  who  have  declared  their  intention  to  becomo  citi- 
zens, between  twenty  and  forty-flve,  liable  to  military  service,  except  those  exempted. 
This  law,  I  believe,  was  never  objected  to. 
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sabordinate  militia  officers ;  but  this  is  not  a  matter  of  sufficient 
general  interest  to  justify  a  particular  account.  There  is  another 
provision,  however,  which  is  of  great  importance.  Congress  has 
power  ^  to  provide  for  caUing  forth  the  militia  to  execute  the  laws 
of  the  Union,  suppress  insurrections,  and  repel  invasions ;  and  for 
governing  such  part  of  them  as  shall  be  employed  in  the  service  of 
the  United  States."  By  the  act  of  1795,  Congress  authorized  the 
president  to  call  forth  the  militia,  when  either  of  these  three  exi- 
gencies should  occur.  But  here  a  question  arose.  Who  was  to  de- 
termine when  one  of  these  exigencies  exists  ?  The  supreme  judges 
of  Massachusetts  thought  it  was  the  State  governor,  (a)  But  the 
supreme  federal  court  has  since  decided  that  the  president  is  the 
sole  and  exclusive  judge  of  this  matter,  and  that  all  other  persons 
are  bound  by  his  decision,  (i)     Great  as  this  power  is,  to  be  vested 

(a)  8  Mass.  549. 

(b)  In  Houston  v.  Koore,  5  Wheaton,  1,  the  fkcts  were  these  :  Pennsjlvania  passed 
a  law  providing  that  members  of  the  militia  of  that  State,  refusing  to  serve  when 
called  out  by  the  president,  should  be  liable  to  the  penalties  defined  by  Congress ;  but 
should  be  tried  for  such  delinquency  by  a  court-martial  lield  under  the  State  authority. 
Houston  was  one  of  these  delinquents.  He  was  sentenced,  under  this  law,  by  a  State 
court-martial,  to  pay  a  fine,  and  his  property  was  levied  upon  to  collect  it.  This  action 
of  trespass  was  brought  against  the  officer  who  made  the  levy,  on  the  ground  that  the 
law  was  unconstitutional.  The  State  court  decided  in  favor  of  the  law ;  8  Serg.  & 
Itawle,  109 ;  and  this  decision  was  confirmed  by  a  migority  of  the  supreme  court  of 
the  United  States.  It  was  held,  that  the  acts  of  Congress  on  this  subject  were  within 
their  constitutional  power,  and  amounted  to  a  full  execution  of  that  power.  But  until 
the  militia  are  in  the  (ictual  service  of  the  United  States,  the  powers  of  legislation  over 
them  are  concurrent  in  the  general  and  State  governments.  There  must  be  some  point 
of  time  when  they  change  their  character  from  Siaie  to  nationaJ  militia.  Congress 
have  not  expressly  fixed  what  this  is.  but  from  all  they  have  said  it  is  to  be  gathered, 
that  when  the  militia  arrive  at  the  place  of  rendeztxMS,  and  not  before,  tiieir  actual  ser- 
viee  commences.  Houston,  therefore,  by  refusing  to  march  to  the  place  of  rendezvous, 
remained  within  the  military  iurisdiction  of  the  State.  But  then  Congress  had  already 
legislated  on  this  subject,  and  made  provision  for  tliis  very  case ;  and  when  this  is  the 
fact,  a  State,  though  it  have  concurrent  power,  is  prohibited  from  legislating,  even 
though  its  provisions  should  not  be  repugnant  It  happened,  however,  in  this  case, 
that  the  penalty  inflicted  on  Houston  was  identically  that  provided  by  Congress, 
though  inflicted  by  a  State  tribunal ;  and  therefore  the  only  question  was  whether  the 
State  conrt-martial  had  jurisdiction  over  the  subject,  so  as  to  enforce  the  laws  of  Con* 
greM-  It  was  held  that  a  State  court-martial  had  jurisdiction.  Congress  might 
unquestionably  have  withdrawn  the  whole  subject  from  State  tribunals ;  but  not  hav- 
ing expressly  done  so,  as  it  had  in  many  other  cases,  the  presumption  was,  that  Con- 
gress intended  to  leare  the  jurisdiction  of  a  State  court-martial  concurrent  with  that  of 
a  national  coortpmartial,  in  a  case  like  the  present  The  fine  was,  therefore,  properly 
inflicted. 

In  Martin  v,  Mott,  12  Wheaton,  19,  the  facts  were  these :  Mott  was  a  member  of 
the  militia  of  New  York.  During  the  hut  war  a  requisition  was  duly  made  by  the 
president,  for  a  portion  of  the  militia  of  New  York,  of  which  Mott  was  one.  He 
refused  to  obey ;  and,  for  this  delinquency,  was  tried  by  a  court-martial  under  the  act 
of  Congress,  and  sentenced  to  pay  a  fine,  which  was  levied  by  Martin,  the  marshal  of 
that  district,  on  his  property.  Mott  brought  an  action  of  replevin  for  the  property  so 
taken.  The  highest  court  of  New  York  decided  in  his  favor ;  and  the  case  was  then 
brought  before  the  supreme  court  of  the  United  States,  and  that  decision  was  reversed. 
Judge  Story,  who  delivered  the  unanimous  opinion  of  the  court,  took  the  following 
grounds :  The  act  of  Congress  of  1795,  on  the  subject  of  the  militia,  is  within  their 
constitutional  power.  By  this  act  the  president  is  to  be  considered  the  sole  and  ercht- 
sitTe  judge  whether  the  exigencies  have  arisen,  in  which  he  is  authorized  to  call  forth 
the  militia.  This,  it  will  be  seen,  is  in  direct  opposition  to  the  opinion  of  the  supreme 
judges  of  Massachusetts,  before  mentioned.  And  farther,  it  is  not  necessary  in  such 
a  case,  that  it  should  appear  in  point  of  fact,  that  the  particular  exigency  actually 
existed.   It  is  sufficient  that  the  pratident  has  so  detennined,  and  all  other  persons  are 
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in  a  single  person,  it  is  not  easy  to  see  how  a  different  opinion 
could  have  been  reasonably  entertained.  Another  question  was. 
When  are  the  militia  to  be  deemed  in  "  the  service  of  the  United 
States,"  so  as  to  fall  under  the  control  of  the  president,  as  com- 
mander-in-chief ?  At  what  point  of  time  does  their  character 
change  from  State  to  national  militia?  This  question  has  also 
been  submitted  to  the  same  tribunal ;  and  the  decision  is,  that  the 
militia  are  not  in  actual  service  until  they  have  reached  the  place 
of  rendezvous  in  pursuance  of  the  call  of  the  president.  The  mere 
calling  them  forth  does  not  subject  them  to  martial  law ;  but  their 
mustering  in  obedience  to  the  call  does.  Still  another  question 
has  been  raised  upon  this  provision ;  namely,  whether  the  militia, 
when  thus  placed  under  the  command  of  the  president,  can  be  by 
liim  placed  under  the  command  of  any  officer  not  of  the  militia  ? 
This  question  has  not  been  definitely  settled.  But  if  the  militia, 
when  called  into  service,  cannot  be  placed  under  a  regular  officer 
of  the  army,  great  confusion  must  be  the  result.  And  the  better 
opinion  would  seem  to  be,  that  the  president  may  place  them  under 
such  command  as  he  deems  best.  These  provisions  respecting  the 
militia,  were  at  first  assailed  with  more  asperity  than  any  other  in 
the  constitution.  There  was  a  general  but  vague  apprehension, 
that  they  tended  to  make  the  federal  government  too  strong,  and 
the  State  government  too  weak.  Time,  however,  has  dissipated 
these  alarms.  Experience  has  shown,  tliat,  so  far  as  regards  the 
militia,  the  interests  of  the  States  and  of  the  Union  are  one  and  the 
same.  If  the  laws  are  to  be  executed,  insurrection  suppressed,  or 
invasions  repelled,  the  States  may  not  only  call  out  their  own 
militia,  but,  if  need  be,  the  president  will  Bend  the  militia  of  other 
States  to  their  aid.  And  the  probability  that  the  president  will  call 
away  the  militia  of  a  State  when  their  presence  is  required  at 
home,  is  too  remote  to  be  feared. 

There  remain  to  be  mentioned,  in  connection  with  this  power 
of  the  sword,  several  declarations  designed  to  guard  it  against 
abuse.  1.  "  No  soldier  shall,  in  time  of  peace,  be  quartered  in 
any  house  without  the  consent  of  the  owner ;  nor  in  time  of  war, 
but  in  a  manner  to  be  prescribed  by  law."  This  is  the  third 
amendment  of  the  federal  constitution  ;  and  nearly  the  same  lan- 
guage is  used  in  the  Ohio  bill  of  rights.  It  scarcely  needs  coin- 
ment.  By  the  common  law,  a  man's  house  is  his  castle,  and  is 
privileged  from  all  civil  intrusion.  This  provision  is  designed  to 
protect  it,  in  like  manner,  against  military  intrusion.  2.  Our  State 
constitution  declares,  "  that  as  standing  armies  in  time  of  peace 
are  dangerous  to  liberty,  they  shall  not  be  kept  up ;  and  the  mili- 

bound  by  his  decition.  Again,  though  Mott,  by  refusing  to  obey  the  call  of  the  presi- 
dent, was  never  actuaUy  "  employed  in  the  service  of  the  United  States,"  yet  he  was 
liable  to  be  tried  for  such  retasal,  by  a  court-martial  called  under  the  authority  of 
the  United  States.  The  fine  was,  therefore,  properly  inflicted.  Luther  v.  Borden,  7 
How.  1.  Signing  a  paper  in  the  hands  of  a  municipal  officer,  promising  to  serve  for 
three  years,  or  during  the  war,  in  the  senrice  of  the  United  States,  does  not  constitute 
a  man  a  soldier,  so  as  to  sulyect  him  to  martial  law.    Tyler  v,  Pomeroy,  8  AUen,  480. 
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tary  shall  be  kept  under  strict  subordination  to  the  civil  power." 
The  first  part  of  this  provision,  relating  to  standing  armies  of  the 
S^ate,  is  of  course  superfluous.  It  may  have  been  well  enough  to 
declare  the  subordination  of  the  military  to  the  civil  power,  for 
without  it  there  can  be  no  civil  liberty ;  but  it  would  doubtless 
have  resulted  from  the  general  principles  of  free  government,  with- 
out any  express  declaration.  3.  There  is  another  provision  of  the 
State  constitution,  prohibiting  the  infliction  of  corporal  punish- 
ment under  the  military  law,  upon  citizens  in  their  civil  capacity. 
But  this  belongs  more  properly  to  the  department  of  criminal  law. 
§  62.  Power  of  Exchmve  Legislation,  (a)  The  words  are,  "  to 
exercise  exclusive  legislation  in  all  cases  whatsoever  over  such  dis- 
trict, not  exceeding  ten  miles  square,  as  may  by  cession  of  partic- 
ular States,  and  the  acceptance  of  Congress,  become  the  seat  of 
government  of  the  United  States ;  and  to  exercise  like  authority 
over  all  places  purchased  by  the  consent  of  the  legislature  of  the 
State,  in  which  the  same  shall  be,  for  the  erection  of  forts,  maga- 
zines, arsenals,  dockyards,  and  other  needful  buildings."  This 
power  is  given  in  the  strongest  language.  It  is  "  exclusive  "  of  the 
States,  and  embraces  "  all  cases  whatsoever,"  civil  and  criminal. 
The  "  places  "  must  be  acquired  with  the  consent  of  the  States  in 
which  they  are  situated,  and  must  be  for  one  of  the  five  objects 
specified,  or  for  other  needful  buildings.  Thus  limited,  it  would 
seem  as  if  there  could  be  no  cause  for  apprehension.  Yet  the 
clause  at  first  met  with  strong  opposition  as  one  peculiarly  dan- 
gerous. It  was  feared  that  these  "  places  "  might  be  converted,  by 
this  "  exclusive  "  authority,  into  the  strongholds  of  tyranny.  This 
alarm,  however,  has  been  long  since  quieted ;  and  the  propriety  of 
the  provision,  when  calmly  considered,  is  too  manifest  to  admit 
of  question.  Without  it,  how  could  the  federal  government  pro- 
tect itself  from  insult,  or  its  property  from  depredation  ?  Would 
it  not  be  dependent  upon  the  States  even  for  a  habitation  and 
shelter?  When  Congress  was  sitting  in  Philadelphia,  being  in- 
sulted by  a  body  of  mutineers,  application  was  made  to  the  State 
authorities  for  protection ;  but  it  was  so  timidly  received,  and  so 
tardily  acted  upon,  that  Congress  indignantly  removed  to  Prince- 
ton. This  instance  strongly  illustrates  the  expediency  of  the  pro- 
vision. Congress  can  now  take  care  of  itself,  its  archives,  and  its 
other  possessions,  without  being  a  suppliant  to  the  States.  The 
District  of  Columbia,  ten  miles  square,  selected  by  Washington, 
and  ceded  by  Virginia  and  Maryland,  is  under  the  exclusive  juris- 
diction of  the  federal  government  Its  inhabitants  do  not  belong 
to  any  State,  and  are  not  represented.  It  has  been  supposed  that 
Congress  might  give  them  a  local  legislature,  were  it  deemed 
expedient ;  but  as  yet  their  laws  have  been  made  directly  by  Con- 
gress. These  laws  may  be  extended,  if  there  be  occasion,  through- 
out the  Union ;  for  Congress,  when  legislating  for  these  places  of 

(a)  See  1  Kent,  Com.  429;  2  Story,  Const,  ch.  zxiii.;  Cohens  v.  Virginia,  6 
Wbeaton,  424;  Loaghborough  v,  Blake,  5  Wheaton,  822. 
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exclusive  jurisdiction,  still  preserves  its  character  as  a  national  leg- 
islature. But  it  has  been  decided,  that  when  this  is  intended,  the 
intention  must  be  expressed;  otherwise,  their  operation  will  be 
confined  to  the  particular  district. 

§  68.  Power  as  to  State  Acta  and  Records,  (a)  The  words  are, 
"  full  faith  and  credit  slmll  be  given  in  each  State  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  State.  And 
Congress  may,  by  general  laws,  prescribe  the  manner  in  which 
such  acts,  records,  and  proceedings  shall  be  proved,  and  the  effect 
thereof."  This  is  a  very  important  provision.  Before  the  adop- 
tion of  the  constitution,  the  States  were  in  many  respects  foreign 
to  each  other.  And  it  is  a  general  inile,  that  the  laws,  acts,  and 
records  of  one  nation  are  not  judicially  rec(^nized  in  another, 

(a)  See  Mad.  Pap.  1448, 1480 ;  2  Stoiy.  Const,  ch.  xxix.  In  Mille  v.  Duryee,  7 
Cranch,  481,  an  action  of  debt  was  brought  in  the  District  of  Columbia,  upon  a  Judg- 
ment rendered  in  New  York,  and  the  plea  was  «t7  debet.  At  common  law,  this  would 
baTe  been  good.  The  question  was,  whether  it  was  good  under  the  provisions  above 
mentioned  ?  The  court  held  that  it  was  not.  The  intention  of  the  act  of  Congress 
was  to  give  a  judgment  rendered  in  New  York  precisely  the  same  effect,  when  authen- 
ticated, in  the  District  of  Columbia,  as  it  would  have  in  New  York.  Now,  had  this 
action  been  brought  in  New  York,  md  tiel  record,  and  not  nil  debet,  would  have  been  the 
proper  plea.  Nul  tiel  record  is,  therefore,  the  proper  plea  here.  The  judgment  is  just 
as  conclusive  between  the  parties  here,  as  it  would  be  there ;  and  consequently  the 
only  question  is,  as  to  the  existence  of  the  record.  The  mode  of  proof  prescribed  by 
the  act,  is  of  as  high  a  nature  as  inspection,  and  can  as  well  be  resorted  to  by  the 
court.  Nul  tief  record  is,  therefore,  the  only  proper  plea.  Were  iudgments  in  State 
courts  to  be  taken  only  as  prima  facie  evidence  in  other  States,  the  provision  in  the 
constitution  would  be  utterly  nugatory.  The  common  law  would  give  them  precisely 
the  same  effect.  Nor  can  it  be  objected,  that  the  courts  of  the  States  cannot  issue 
execution;  for  the  same  objection  would  apply  to  other  courts  of  the  same  State. 
Yet  it  was  never  doubted  that  nul  tiel  record  was  the  proper  plea  in  such  cases.  In 
Hampton  i'.  McConnell,  3  Wheaton,  284,  debt  was  brought  in  South  Carolina  upon  a 
judgment  rendered  in  New  York,  and  nil  debet  was  pleaded.  The  decision  was  the 
same  as  in  the  preceding  case,  the  effect  of  which  the  court  declared  to  be,  "that  the 
judgment  of  a  State  court  should  have  the  same  credit,  validity,  and  effect  in  every 
other  court  in  the  United  States,  which  it  had  in  the  State  where  it  was  pronounced ; 
and  that  whatever  pleas  would  be  good  to  a  suit  thereon  in  such  State,  and  none 
others,  could  be  pleaded  in  any  other  court  in  the  United  States."  lu  Mayhew  v. 
Thatcher,  G  Wheaton,  129,  debt  was  brought  in  Louisiana,  upon  a  judgment  rendered 
in  Massachusetts,  where  the  original  suit  was  commenced  in  rem,  by  a  process  of 
foreign  attachment.  The  defendant,  however,  subsequently  appeared,  and  made 
defence;  and  the  court  seemed  to  imply  that  without  such  appearance,  or  otlier  evi- 
dence of  personal  notice,  the  judgment  would  not  be  conclusive.  The  plea  in  this 
action  on  the  judgment  was  nil  debet,  and  on  demurrer  this  plea  was  set  aside,  in  con- 
formity with  the  preceding  decision.  But,  as  before  observed,  the  court  intimate  that 
nil  delyet  would  have  been  a  good  plea,  where  the  judgment  debtor  had  no  notice  of  the 
original  suit.  The  reason  is,  that,  in  such  case,  the  existence  of  the  judgment  is  not 
conclusive  evidence  of  indebtedness,  and  ought  not  to  be  the  only  fact  put  in  issue. 
Proceedings  in  attachment  in  a  State  court  must  be  allowed  everywhere  in  the 
United  States  the  same  force  and  efTect  they  would  have  had  in  the  State  where  they 
were  instituted ;  and  if  they  would  have  been  sustained  there,  they  are  binding  in 
respect  to  that  property  in  any  other  State  in  the  Union  in  which  the  title  to  that 
property  is  drawn  in  question.  Green  v.  Van  Buskirk,  7  Wall.  139.  In  Shummay 
V.  Stillman,  4  Cowen,  202,  it  was  held  that  nu/  tid  record  is  not  in  all  cases  the  neces- 
sary plea.  The  true  doctrine  is,  that  any  special  plea  may  be  pleaded,  which  would 
be  good  to  avoid  a  judgment  in  the  State  where  it  was  pronounced.  This  is  no 
more  than  following  out  the  principle  first  settled,  that  a  judgment  of  any  State 
has  now  the  same  force  and  effect  in  every  other  State  as  it  has  in  the  State  where 
it  was  rendered.  This  doctrine  is  adopted  by  our  own  court  in  Spencer  v.  Brock- 
way,  1  Ohio,  259 ;  and  by  that  of  New  Hampshire,  in  Thurber  v.  Blackboum,  1  New 
Hamp.  212. 
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without  the  same  proof  as  anj  other  facts ;  and  even  when  proved, 
the  effect  to  be  given  to  them  is  purely  a  matter  of  comity.  But 
one  of  the  objects  of  federal  government  was  ^'  to  form  a  more 
perfect  union ; '"  and  the  design  of  tliis  provision,  among  many 
others,  was  to  effect  that  object.  Two  points  are  suggested  for 
consideration :  the  ftoof  and  the  effect  of  the  public  acts,  records, 
and  judicial  proceedings  of  the  States.  1.  The  proof.  By  the 
acts  of  1790  and  1804,  this  is  regulated  as  follows :  Legislative 
acts  are  authenticated  by  the  great  seal  of  the  State,  and  the  cer- 
tificate of  the  secretary.  Judicial  records  are  authenticated  by  the 
attestation  of  the  clerk,  the  seal  of  the  court,  and  the  certificate  of 
the  presiding  judge,  that  the  attestation  is  in  due  form,  (a)  All  other 
office  records  are  authenticated  by  the  attestation  of  the  keeper 
thereof,  with  his  official  seal,  if  he  have  one ;  and  the  certificate 
of  the  presiding  judge  of  the  county  court,  or  the  governor  or 
secretary  of  state,  that  the  attestation  is  in  due  form ;  which  cer- 
tificate, if  given  by  a  judge,  must  be  accompanied  by  the  certifi- 
cate of  the  clerk,  under  the  seal  of  the  coui-t,  that  such  judge  is 
duly  commissioned  and  qualified ;  otherwise  it  must  be  under  the 
great  seal  of  the  State.  2.  The  effect.  When  State  acts  and  rec- 
ords have  been  thus  proved,  tlie  constitution  declares  that  "  full 
faith  and  credit  shall  be  given  to  them ; "  but  leaves  it  to  Con- 
gress to  declare  their  "  effect."  And  by  the  acts  before  referred  to, 
Congress  has  declared  that  they  shall  have  in  every  State  and  ter- 
ritory of  the  Union  the  same  faith,  credit,  force,  and  effect  as  they 
have  by  law  or  usage  in  the  State  or  territory  from  which  they 
are  taken.  The  result  is,  that,  so  far  as.  these  matters  are  con- 
cerned, the  States  have  ceased  to  be  foreign  with  respect  to  each 
other.  This  provision,  however,  as  I  have  heretofore  remarked,  is 
to  be  taken  with  the  qualification,  that  the  laws  of  one  State  are 
not  binding  in  another,  unless  made  so  by  the  latter.  And  in  this 
connection  it  may  also  be  observed,  that,  by  the  34th  section  of  the 
judiciary  act  of  1789,  the  laws  of  the  several  States  are  made 
the  rules  of  decision,  in  trials  at  common  law  in  the  courts  of  the 
United  States,  except  where  provision  is  otherwise  made.  The 
effect  of  this  provision  is,  not  only  to  supply  any  possible  omission 
in  the  legislation  of  Congress,  but  to  secure  uniformity  in  the  law 
as  administered  in  each  State  by  the  State  and  federal  courts. 
The  construction  given  by  the  latter  courts  to  this  provision  is, 
that  it  applies  to  State  laws  strictly  local ;  that  is,  to  the  positive 
statutes  of  a  State,  and  the  construction  thereof,  adopted  by  the 
State  tribunals,  and  to  rights  and  titles  to  things  Imving  a  perma- 
nent locality ;  and  not  to  contracts  or  other  matters  of  a  commer- 
cial nature,  (i)    But  the  practical  importance  of  the  provisions 

(a)  The  certificate  ratist  show  that  the  person  certifying  is  tht  presiding  judge  of 
the  conrt  that  rendered  the  decision.  Lotlirop  v.  Blake,  8  Ban*.  406:  Catlin  v.  Under- 
hilU  4  xMcLean,  199. 

(6)  Poll&'s  Lessee  t7.  Wendell,  2  Cranch,  87;  Shipp  o.  Miller,  2  Wheaton,  816; 
Gardner  v.  Collins,  2  Peters,  68 ;  Swift  v.  Tyson,  18  Peters,  1.  Bee  arit,  p.  126,  note, 
and  cases  cited. 
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under  consideration  is  perhaps  most  strikingly  illustrated  with  re- 
spect to  judgments ;  for,  as  a  general  rule,  a  judgment  rendered 
in  any  State  or  territory  of  the  Union  now,  has  tlie  same  conclusive 
effect  throughout  the  Union,  as  it  has  in  the  jurisdiction  where  it 
is  rendered.  The  only  exception  is,  where  the  proceeding  was  in 
remy  as  in  the  case  of  attachment,  and  the  defendant  had  no  per- 
sonal notice  of  tiie  suit.  Then,  and  then  only,  is  he  permitted  to 
inquire  into  the  merits  of  the  original  judgment,  (a)  It  is  not, 
however,  to  be  understood  that  execution  can  be  issued  in  one 
State  upon  a  judgment  rendered  in  another ;  but  only  that  such 
judgment  is  conclusive  evidence  of  a  debt,  upon  which  a  new 
judgment  may  be  recovered. 

§  64.  Power  as  to  Fugitives  from  Justice.  (*)  The  words  are,  "a 
person  charged  in  any  State  with  treason,  felony,  or  other  crime, 
who  shall  flee  from  justice,  and  be  found  in  another  State,  shall, 
on  demand  of  the  executive  authority  of  the  State  from  which  he 

(a)  1  Kent,  Com.  260;  liayhew  o.  Thatcher, 6  Wheaton,  120;  Starbuck  r.  Murray, 
6  Wendell,  148;  Story's  Confl.  Laws,  §  1807-12. 

{b}  Mad.  Pap.  1447 ;  2  Story,  Const,  ch.  x v. ;  The  People  r.  Schenck,  2  Johns.  479 ; 
Commonwealth  i;.  Deacon,  2  Wheeler's  C.  C.  1;  Prigg  v.  Commonwealth  of  Pennsjl- 
▼ania,  16  Peters,  589;  Smith's  case,  6  Law  Reporter,  57.  It  will  be  seen  from  the 
text,  that  the  power  to  legislate  on  the  subject  of  fugitives  from  justice,  has  not  been 
considered  as  residing  exclusively  in  Congress.  And  in  fact,  were  it  not  for  long 
acquiescence,  there  would  be  good  reason  to  doubt  whether  Congress  has  any  power 
at  all  in  the  premises.  The  fourth  article  of  the  constitution,  in  which  this  clauso 
occurs,  is  of  a  very  peculiar  character.  It  consists  chiefly  of  declarations  in  the  nature 
of  compacts  between  the  States,  by  which  they  are  precluded  from  treating  each  other 
88  foreign  nations.  The  first  relates  to  State  acts  and  records ;  the  second  to  citizen- 
ship in  the  difEerent  States ;  the  third  to  fugitives  from  justice ;  the  fourth  to  fugitive 
slaves ;  the  fifth  to  the  admission  of  new  States ;  and  the  sixth  to  the  protection  of  the 
States.  With  respect  to  two  of  these  six  subjects,  namely,  State  acts  and  records,  and 
tiie  admission  of  new  States,  power  to  legislate  is  conferred  upon  Congress  in  express 
words,  while,  with  respect  to  the  other  four,  there  is  no  express  grant  of  power.  If, 
then,  we  apply  the  common  principles  of  interpretation  to  this  article,  we  must  con- 
clude that  it  was  intended  to  withhold  from  Congress  the  power  of  legislation  in  these 
foor  cases,  and  leave  it  to  the  respective  States.  Else,  why  express  it  in  two  cases, 
and  omit  it  in  the  other  four?  The  constitution  was  framed  with  too  much  care  to 
admit  the  supposition  that  this  was  not  designedly  done;  and  if  designedly  done,  than 
the  act  of  Congress  above  referred  to  is  a  nullity.  Yet.  according  to  the  case  of  Prigg 
V.  The  Commonwealth  of  Pennsylvania,  16  Peters,  5S9,  precisely  the  reverse  is  true, 
and  the  States  have  no  power  to  legislate  on  this  subject.  See  Moore  v.  State  dt 
Illinois,  14  How.  18 ;  In  re  Kirk,  1  Parker,  Crim.  Cas.  67. 

Another  question  of  great  importance  arises  under  this  clause.  When  the  demand 
has  been  made  upon  the  executive  of  a  State,  to  deliver  up  a  fugitive,  has  such  execu- 
tive any  discretion  in  the  matter?  Can  the  question  of  guilt  or  innocence  be  inquired 
into,  in  order  to  determine  whether  to  deliver  up  or  not  ?  In  other  words,  can  such 
executive  refuse  to  comply  with  the  demand  ?  As  a  matter  of  fact,  such  refusal  has 
been  given  in  more  instances  than  one.  But  the  language  of  the  constitution  is 
strictly  imperative;  the  act  to  be  done  is  purely  a  ministerial, and  not  a  judicial  act; 
and  it  would  seem  that  the  spirit  as  well  as  the  letter  of  the  clause  would  be  violated 
by  exercising  a  discretion.  This  is  done  with  respect  to  fugitives  from  foreign  nations; 
but  the  very  object  of  this  provision  was  to  prevent  the  States  from  treating  each  other 
as  foreign  in  this  respect.  See  1  Am.  Jurist,  297 ;  22  id.  880;  Commonwealth  v.  Dea- 
con, 10  S.  &  R.  125 ;  Johnston  v.  Riley,  18  Geo.  97.  For  the  Virginia  and  Georgia 
Controversies,  see  W.  H.  Seward's  Works,  vol.  2,  pp.  449-546.  See  the  Act  of 
State  of  Ohio,  passed  March  24, 1860.  The  supreme  court  of  the  United  States  has 
recently  held  that  the  executive  of  a  State  cannot,  through  the  judiciary,  or  any  other 
department  of  the  general  government^  be  compelled  to  deliver  up  a  fugitive  from 
Justice  on  the  demand  of  the  executive  of  another  State,  thtis  settling  the  question 
discussed  in  this  note.    Kentucky  v.  Dennison,  24  How.  66 
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fled,  be  delivered  up,  to  be  removed  to  the  State  having  jurisdiction 
of  the  crima"  This  is  another  instance  in  which  the  States  have 
ceased  to  be  foreign  with  respect  to  each  other.  When  a  criminal 
offender  escapes  to  a  foreign  country,  it  is  purely  a  question  of 
comity,  whether  he  shall  be  surrendered  up  on  being  demanded  for 
punishment ;  tliere  being  no  positive  obligation  so  to  do,  which  ia 
capable  of  being  enforced.  But  if  the  States  had  been  left  in  this 
relation  to  each  other,  where  escape  from  one  to  the  other  is  so 
easy,  criminal  justice  would  have  been  to  a  considerable  extent 
defeated;  for  punishment  can  only  be  administered  within  the 
jurisdiction  where  the  offence  is  committed.  Hence  the  strong 
motive  for  the  provision  in  question,  which  takes  from  the  States 
the  power  of  refusing  to  deliver  up  offenders,  when  properly  re- 
quired so  to  do.  By  the  act  of  1793,  Congress  has  pointed  out  the 
manner  in  which  the  demand  and  surrender  must  be  made ;  an 
indictment  must  be  found,  or  an  affidavit  made,  in  the  State  where 
the  offence  was  committed,  which  must  be  certified  as  authentic  by 
the  executive  thereof.  This  must  be  accompanied  by  a  formed 
demand  upon  the  executive  of  the  State  to  which  the  offender  has 
fled  ;  who  is  thereupon  required  to  cause  the  arrest  of  the  offender, 
and  his  surrender  to  the  agent  of  the  executive  making  the  demand, 
if  he  appear  within  six  months.  The  proceeding  is  to  be  at  the 
costs  of  the  State  demanding,  and  any  person  resisting  is  liable  to 
fine  and  imprisonment.  It  will  be  seen  at  once  that  these  pro- 
visions, strictly  construed,  must  often  be  inadequate  to  their  object. 
If  the  arrest  cannot  be  made  until,  these  preliminaries  are  complied 
with,  a  fugitive  may  easily  fly  beyond  the  Union.  This  considera- 
tion has  induced  courts  to  look  to  the  spirit  rather  than  the  letter ; 
and  to  hold  that  a  fugitive  may  be  arrested  on  probable  evidence, 
and  detained  for  a  reasonable  time,  to  admit  of  the  proper  demand 
being  made.  And  in  Ohio,  a  statute  has  been  enacted  for  this 
express  purpose.  This  authorizes  justices  of  the  peace  to  hold 
examinations,  and  upon  what  they  deem  sufficient  proof,  either  to 
commit  the  accused  for  a  reasonable  time,  or  deliver  him  up  at  once 
to  the  proper  officer  for  removal. 

§  65.  Power  as  to  Slaves,  (a)   We  have  already  seen  that  liberty 

(a)  One  of  the  first  acts  of  the  first  continental  congress  was  an  agreement  not  to 
participate  in  the  slave- trade.  1  Pitkin's  Hist  289.  The  original  draft  of  tlie  Decla- 
ration of  Independence  contained  a  clause  sererely  reprobating  slavery,  which  was 
stricken  out  at  the  request  of  South  Carolina  and  Georgia.  Mad.  Pap.  18, 24.  In  the 
debate  oo  the  articles  of  confederation,  when  the  proposition  was,  to  fix  the  quotas  of 
taxation  according  to  population,  a  motion  to  limit  it  to  the  ivfu'te  population  was  lost  by 
a  rote  of  6  to  7  — id.  27-32.  The  articles  of  confederation  finally  made  the  valuation 
of  land  the  measure  of  contribution.  But  this  being  found  inconvenient,  Congress,  in 
1783,  recommended  an  amendment,  adopting  the  ratio  of  population,  with  the  slave 
compromise  of  three-fifths.  1  Story,  Const.  §  641 ;  Mad.  Pap.  523,  842.  This  amend- 
ment was  never  made,  though  agreed  to  by  eleven  States,  but  the  same  compromise 
was  adopted  by  the  framers  of  the  constitution.  The  first  vote  was  9  to  2.  Mad.  Pap. 
843.  A  subsequent  proposition  to  exclude  slaves  from  the  ratio  of  representation, 
was  lost  by  a  vote  of  1  to  10 — id.  12til-fi.  On  the  general  subject,  see  2  Kent^Com. 
251-S;  1  Black.  Com.  418-25;  Wheeler  on  Slavery;  Hurd  on  Habeas  Corpua;  Hard 
on  the  Law  of  Freedom  and  Bondage ;  Cobb  on  Slavery. 
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is  the  natural  right  of  every  human  being.  It  also  forms  one  of 
the  fundamental  conditions  of  our  social  compact.  In  our  various 
declarations  of  rights  it  is  asserted  to  be  the  natural,  inherent,  and 

I  understand  the  bfisin  of  American  elaveiy  to  be  this :  It  is  parelj  and  exdiisiTely 
a  State  institution,  depending  solely  upon  State  legislation,  and  with  which,  while  con- 
fined within  the  State  where  it  is  enacted  to  exist,  neither  the  federal  nor  any  other 
State  government  has  any  power  to  interfere  in  any  manner  whatsoever.  When,  there- 
fore, a  person  who  is  enacted  to  be  a  slave  in  one  State,  is  found  in  another  which  did 
not  inflict  this  doom,  his  rights  are  to  be  determined  by  the  law  of  the  latter;  with 
the  single  exception  of  being  afugitivet  under  the  clause  in  the  federal  constitution. 
Anderson  v.  Poindexter,  6  Oliio  State,  622.  And  it  is  an  established  doctrine  in  the 
alaveholding  States,  that  if  a  slave  under  their  law,  has  once  become  enfranchised 
elsewhere,  and  is  brought  back,  such  person  cannot  again  be  reduced  to  slayery. 
David  V.  Porter.  4  Har.  &  McHen.  418 ;  Spencer  v.  Dennis,  8  Gilt,  821 ;  Griffith  r. 
Fanny,  Gilmer  ( Va.),  143 ;  Foster  v.  Foster,  10  Grattan,  485 ;  Rankin  v.  Lydia.  2  A.  K. 
Marsh.  470;  Mercer  v.  Gilman,  11  B.  Monr.  210;  Blackmore  v.  Phill,  7  Yerg.  452; 
Commonwealth  i;.  Pleasant,  10  Leigh,  697  ;  Betty  v.  Horton,  5  id.  615 ;  Hunter  r. 
Fulcher.  1  id.  172;  Julia  v.  McKinney,  8  Mo.  270;  Rachel  v.  Walker.  4  id.  350; 
Charlotte  i*.  Choteau,  21  id.  597  ;  Marie  Louise  v.  Marot,  9  Louis.  478 ;  Smith  v. 
Smith,  13  id.  441 ;  Lunsford  v.  Coquillon,  14  Martin,  403 ;  Josephine  v.  Poultney,  1  La. 
An.  329;  Eugenia  v.  Prevat,  2  id.  180;  Arsene  r.  Pigneguy,  2  id.  621.  But  see  Scott 
V.  Emerson,  15  Mo.  576;  Calvert  v.  Steamboat  Timoleon,  id.  597  ;  Svlvia  r.  Kirby,  17 
id.  434;  Sirader  r.  Graham,  10  How.  93,  94,  Scott  v.  Sanford,  19  id.  398.  The  fed- 
eral constitution  does  not  regard  slaves  as  property,  but  merely  as  '*  persons  held  to  sercice 
or  labor  ;"  and  when  they  escape  into  another  State,  not  regarding  them  as  property, 
-*>they  are  there  simply  fugitive  persons. 

Congress,  on  the  first  of  February,  lti65,  recommended  the  adoption  of  the  follow- 
ing amendment  to  the  constitution  : 

Art.  18,  sect.  1 :  **  Neitlier  slavery  nor  iuToluntary  servitude,  except  as  a  punish- 
ment for  crime,  whereof  the  party  shall  have  been  duly  convicted,  shall  exist  within 
the  United  States,  or  any  place  subject  to  their  jurisdiction. 

Sect.  2.  **  Congress  shall  have  power  to  enforce  this  article  by  appropriate  legisla- 
tion." 

This  amendment  having  been  ratified  by  the  requisite  number  of  States,  CongrcM 
passed,  on  the  9th  of  April.  18b6,  an  act  to  protect  all  persons  in  the  United  States  in 
their  civil  rights,  and  furnish  the  means  of  tlieir  vindication.  This  act  declares  all  per- 
sons born  in  the  United  States,  and  not  subjects  of  any  foreign  power,  except  Indians 
not  taxed,  citizens  of  the  United  States;  and  further  declares  that  all  citizens  of  the 
United  States  shall  have  tlie  same  rights  in  every  State  and  territory  in  the  United 
States  to  make  and  enforce  contracts,  to  sue,  be  parties,  and  give  evidence,  to  inherit, 
purchase,  lease, sell,  IioIjI,  and  convey  real  and  personal  property,  and  have  the  benefit 
of  all  laws  for  the  security  of  persons  and  property  equally,  and  that  all  such  citizens 
shall  be  subject  to  like  punishments,  pains,  and  penaltiei*,  and  none  other,  —  any  law, 
statute,  ordinance,  re^ruiation,  or  custom,  to  the  contrary  notwithstanding. 

Any  person  dcprivinjj  any  person  of  any  of  tlie  rijilits  secured  by  this  art,  or  sub- 
jecting him  to  any  ditTerent  punishment  on  account  of  his  having  been  held  in  a  con- 
dition of  slavery  or  involuntary  servitude,  except  as  a  punishment  for  crime,  or  by 
reason  of  his  color  or  race,  than  is  prescribed  for  the  punishment  of  white  persons,  is 
declared  guilty  of  a  misdemeanor,  and  liable  to  be  punished  by  a  fine  not  exceedmg 
one  thousand  dollars,  or  imprisonment  not  exceeding  one  year,  or  both,  at  the  dis- 
cretion of  the  court. 

Jurisdiction  is  given  to  the  United  States  courts  of  all  cases,  civil  or  criminal, 
affecting  persons  who  are  denied,  or  cnnnot  enforce,  in  the  courts  or  judicial  tribunals 
of  the  State  or  locality  where  they  may  be,  any  of  the  rij^hts  secured  to  them  by  the 
first  section  of  this  act ;  and  when  any  such  cnuse  shall  be  pending  in  any  State  court 
against  any  such  person,  the  defendant  shall  have  the  right  to  remove  it  for  trial  to  the 
proper  district  or  circuit  court,  in  the  manner  provided  in  the  hal.eas  corpus  act  of  18C2, 
and  the  amendments  thereto.  The  remedies  and  punishments  in  such  suits  shall  be 
in  conformity  to  the  common  law,  as  modified  by  the  statutes  of  the  Slate  wherein  the 
court  is  held,  so  far  as  they  are  not  inconsistent  with  the  constitution  and  laws  of  the 
United  Slates. 

This  act  was  vetoed  by  President  Johnson,  and  passed  over  the  veto  on  tlie  6th  and 
9th  of  April,  180G.  It  was  held  constitutional  in  a  well-considered  and  able  opinion, 
deliveretl  by  Justice  Swayne,  in  the  circuit  court  at  Louisville,  Ky.  United  States  v. 
Rhodes,  7  American  Law  Register  (v.  s.)  233. 
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unalienable  right  of  all  men  without  exception.  Hence  it  follows, 
tliat  slavery  can  be  justified  upon  no  principle  but  that  of  uncon- 
trollable necessity.  If ,  therefore,  it  had  not  been  deeply  rooted  in 
this  country  at  the  time  of  framing  the  federal  constitution,  there 
is  no  doubt  that  it  would  have  been  absolutely  and  for  ever  prohib- 
ited in  the  strongest  language.  But  at  this  epoch,  a  traffic  in 
African  slaves,  as  lucrative  as  it  was  inhuman,  was  carried  on  by 
all  civilized  nations.  Efforts  had  been  repeatedly  made  by  the 
colonies  to  prevent  their  introduction  here,  but  they  were  univer- 
sally frustrated  by  the  British  king.  The  consequence  was,  that 
before  our  independence,  the  labor  of  several  of  the  colonies  was 
chiefly  performed  by  slaves,  who  constituted  a  considerable  portion 
of  the  propei-ty  of  their  owners;  and  the  number  continued  to 
increase  up  to  the  moment  of  framing  the  constitution.  To  abolish 
slavery,  therefore,  by  this  instrument  was  out  of  the  question. 
Upon  such  a  condition,  the  Union  could  not  have  been  formed. 
On  the  contrary,  its  toleration,  so  far  as  the  federal  government 
was  concerned,  was  a  matter  of  absolute  necessity.  And  in  this 
connection  I  shall  refer  to  all  the  provisions  which  bear  upon  the 
sabject ;  first  remarking  that  the  word  slaves  is  not  used,  nor  their 
color  referred  to,  in  the  federal  constitution. 

Importation  of  Slaves,  (a)  "  The  migration  or  importation  of 
such  persons  as  any  of  the  States  now  existing  shall  think  proper 
to  admit,  shall  not  be  prohibited  by  the  Congress  prior  to  the  year 

{a\  Hardly  a  question  in  the  convention  was  more  obstinately  contested  than  this. 
The  delegates  from  North  Carolina,  South  Carolina,  and  Georgia  positively  declared 
that  tlieae  States  would  not  consent  to  the  constitution,  if  the  importation  of  slaves 
WIS  prohibited.     Mad.  Pap.  18S8-96.    Tlie  subject  was  referred  to  a  special  commit- 
tee, who  reported  a  compromise — id.  1415.    This  was  afterwards  modified  into  its 
nttent  sliape  —  Id.  1427-30.    And  see  Gn>ves  r.  Slaughter,  15  I'eters,  440;  U.  S.  v. 
The  Amistad.  15  Peten,  518.    It  will  be  observed  that  Congress  has  thus  far  confined 
its  legislatian  to  the  foreign  slave-trade,  whicii  is  now  totally  abolished,  so  far  as  our 
dtoens  are  concerned.    But  the  question  is  beginning  to  be  debated,  whether  Con- 
peu  has  not  the  power  to  abolish  the  domestic  slave-trade  also.    Of  course,  I  speak 
ooljT  of  the  existence  of  the  power,  not  of  the  expediency  of  exercising  it.    The  clause 
above  quoted  is  not  in  terms  confined  to  importation  from  abroad.    On  the  contrary, 
the  plirase,  "  such  persons  as  any  of  the  States  now  existing  shall  think  proper  to 
adroit,'*  seems  rather  to  look  to  importation  into  the  different  States,  than  into  the 
Uaited  Sutes  generally ;  and  it  would  as  well  include  importation  into  one  State  from 
iQotiier  State,  as  from  a  foreign  country.    And  since  Congress  has  power  "  to  regu- 
Uie  commerce  among  the  several  States,"  if  we  take  these  two  provisions  together, 
sal  regard  slaves  as  property,  the  conclusion  would  seem  to  be,  that  Congress  has 
power  to  regulate,  and  even  to  prohibit,  the  slave-trade  between  the  different  States. 
But  if  this  power  exists,  it  is  confined  to  traffic  between  the  States,  and  does  not 
embnice  that  traflic  between  man  and  man,  which  takes  pUce  wholly  with  one  State; 
Wcause  such  traffic  is  neither  '*  importation  into  any  of  the  States,    nor  "  commerce 
tmong  the  s.?reral  States."    It  follows,  also,  that  if  Congress  has  the  power  in  question, 
it  is  withdrawn  from  the  States,  being,  as  we  have  before  seen,  an  exclusive  and  not 
a  concurrent  power.    Public  opinion,  however,  is  very  much  divided  upon  this  whole 
matter.    It  may  be  well  to  remark,  that  the  constitution  elsewhere  declares  that  no 
tnkendaient  made  prior  to  the  year  1806,  shall  in  any  manner  affect  the  provision  re- 
lating to  tlie  importation  of  slaves,  or  that  relating  to  their  representation.    But  this 
period  having  long  since  terminated,  there  is  no  longer  any  express  compact  for  the 
cootinoanoe  of  alavery.    This  act  does  not  extend  to  the  trial  of  a  white  person  for 
the  murder  of  a  negro,  in  which  negroes  are  witnesses,  though  the  laws  of  the  State 
do  not  allow  tlie  testimony  of  negroes  to  be  taken  against  whites.    Blyew  v,  U.  S.,  18 
WalL  56L 
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one  thousand  eight  hundred  and  eight,  but  a  tax  or  duty  may  be 
imposed  upon  such  importation,  not  exceeding  ten  dollars  for  each 
person."  Here  was  a  recognition  in  1787  of  a  power  in  Congress 
to  prohibit  the  importation  of  slaves  after  1808,  and  to  discourage 
it  by  taxation  before  that  time ;  and  it  was  the  first  provision  in 
any  country  which  looked  towards  the  abolition  of  the  slave-trade. 
By  the  acts  of  1794  and  1800,  Congress  did  all  that  this  provision 
•would  allow,  by  prohibiting  citizens  or  residents  of  the  United 
States  from  all  concern  in  the  slave-trade,  except  direct  importation 
into  this  country.  And  no  sooner  was  the  constitutional  restraint 
removed  by  lapse  of  time,  than  importation  was  directly  prohibited, 
under  severe  penalties.  The  act  for  this  purpose  was  passed  in 
1807,  to  take  effect  from  the  first  day  of  the  year  1808.  Again,  the 
act  of  1819  authorized  armed  vessels  to  be  stationed  on  the  coast 
of  Africa  to  prevent  the  slave-trade  in  any  form  by  citizens  or  resi- 
dents. And  finally,  the  act  of  1820  declares  participation  in  this 
trade  to  be  piracy,  and  punishable  with  death.  Thus  the  pledge 
implied  in  the  reservation  of  this  future  power,  the  immediate 
exercise  of  which  was  opposed  by  too  many  interests,  has  been 
abundantly  redeemed ;  and  the  nations  of  Europe,  in  prohibiting 
this  trade,  have  but  followed  our  example. 

Representation  of  Slaves.  I  have  already  described  the  com- 
promise between  the  slaveholding  and  non-slaveholding  States, 
by  which  the  apportionment  of  representatives  and  direct  taxes  is 
"  determined  by  adding  to  the  whole  number  of  free  persons, 
including  those  bound  to  service  for  a  term  of  years,  and  excluding 
Indians  not  taxed,  three-fifths  of  all  other  persons.'* 

Fugitive  Slaves,  (a)     The  words  are,  *'  No  person  held  to  service 

(a)  Mad.  Pap.  1456, 1589;  Case  of  Ares,  18  Pick.  103;  Commonwealth  v.  Taylor, 
8  Metcaif.  72 ;  Prigg  v.  Commonwealth  of  Pennsylvania,  16  Peters,  639 ;  Jones  v.  Van 
Zandt,  1  West  Law  Jour.  2,  56 ;  8.  c.  5  How.  225.  The  act  of  Congress  mentioned 
in  the  text  has  l>een  acquiesced  in  so  long  that  it  may  now  be  thought  too  late  to 
question  its  validity.  But  were  the  question  new,  there  would  be  the  same  reason  for 
holding  that  Congress  has  no  power  to  legislate  concerning  fugitive  slaves,  as  has 
before  been  stated  with  respect  to  fugitives  from  justice ;  there  being  not  only  no 
express  grant  of  such  power,  but  a  strong  implication  to  the  contrary.  And  so  the 
States  are  beginning  to  consider  and  treat  the  matter,  by  taking  it  into  their  own 
hands.  In  several  of  them,  provision  is  already  made  for  a  trial  by  jury,  before  the 
•lave  is  delivered  up ;  and  who  does  not  feel  tiiat  where  Jiberty  is  the  question  at 
issue,  something  more  than  summary  proceedhigs  before  a  magistrate  should  be  pro- 
vided 1  Yet  according  to  the  case  or  Prigg  v.  Commonwealth  of  Pennsylvania,  16 
Peters,  599,  all  State  legislation  upon  this  subject  is  unconstitutional  and  void.  It 
will  he  observed  that  the  clause  now  under  consideration  includes  only  slaves  **tf' 
taping  from  one  State  to  another."  If,  therefore,  a  master  voluntarily  bring,  send, 
or  permit  his  slave  to  go  into  a  non-slaveholding  State,  such  case  is  not  within  the 
clause,  ^here  being  no  escape ;  and  the  slave  is  thereby  held  to  be  set  free.  The  doc- 
trine therefore  now  is,  that  none  but  those  who  are  in  the  strictest  sense  fugitive 
slaves,  can  be  demanded  under  this  provision.  Another  serious  question  is,  whether 
Congress  has  power  to  abolish  slavery  in  the  District  of  Columbia.  The  power  "  to 
exercise  exclusive  legislation  in  all  cases  whatsoever,"  clearly  includes  this,  unless 
there  be  some  prohibition  of  it  elsewhere ;  and  there  is  nowhere  any  express  prohi- 
bition. But  it  is  claimed  that  such  prohibition  is  clearly  implied  fn>m  all  the  provi- 
sions on  the  subject  of  slaves.  The  course  of  argument  may  be  thus  stated.  The 
existence  of  slavery  was  one  of  the  chief  obstacles  to  the  formation  of  the  Union. 
Without  a  liberal  compromise  of  conflicting  interests  and  opinions,  this  obstacle  could 
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or  labor  in  one  State,  under  the  laws  thereof,  escaping  into  another, 
shall,  in  consequence  of  any  law  or  regulation  therein,  be  dischai^d 
from  such  service  or  labor,  but  shall  be  delivered  up  on  claim  of 
the  party  to  whom  such  service  or  labor  may  be  due."  By  the  act 
of  1793,  Congress  pointed  out  the  course  of  proceeding.  The 
owner  of  a  fugitive  slave  or  his  agent  is  authorized  to  arrest  him 
in  any  of  the  States,  and  take  him  before  a  federal  judge  or  State 
magistrate ;  and,  upon  satisfactory  proof  of  his  title,  he  is  to  receive 
fiom  the  judge  or  magistrate  a  certificate  thereof,  which  is  a 
sufficient  warrant  for  removing  the  slave  back  to  the  State  from 
which  he  fled ;  and  there  is  a  penalty  of  five  hundred  dollars  for 
knowingly  harboring  the  slave  or  obstructing  his  removal,  (a) 
The  ordinance  of  1787,  framed  a  few  months  before  the  federal 
constitution,  with  the  wisest  forecast,  for  ever  prohibited  slavery 
in  the  North-western  territory.  "  Tliere  shall  be  neither  slavery 
nor  involuntary  servitude  in  this  State,  otherwise  than  for  the 
punishment  of  crimes  whereof  the  party  shall  have  been  duly 
convicted.**  The  constitution  of  Ohio  declares  :  "  There  shall  be 
no  slavery  in  this  State  nor  involuntary  servitude  unless  for  the 
punishment  of  crime.  The  ordinance  also  contained  a  provision 
similar  to  that  before  described  respecting  fugitive  slaves.  Thus 
even  where  slavery  is  expressly  prohibited,  we  do  not  carry  the 
prohibition  so  far  as  in  England.  The  fetters  of  a  slave  do  not  in 
all  cases  fall  from  him,  the  moment  he  treads  upon  our  soil ;  but 
he  cannot  be  retained  here  in  slavery.  (6)     When  Missouri  was 

Dot  hare  been  overoome.  The  refult  of  that  oompromise  was  the  recognition  of 
slavery  by  tlie  constitution.  And  although  it  is  nowhere  said  that  Congress  shall 
not  interfere  with  it,  further  than  to  abolish  the  foreign  slave-trade,  yet  as  the  same 
conflicting  interests  and  opinions  still  exist,  there  is  the  same  reason  for  continumg 
the  compromise  that  there  was  for  making  it ;  and  tlierefore  the  spirit  if  not  tiie 
letter,  of  the  constitution  is  opposed  to  any  interference  with  domestic  slavery  by 
Congress.  In  otlier  words,  the  faith  of  the  nation  is  tacitly  pledged  to  leave  the  sub- 
ject of  slavery  wholly  to  the  States  in  whicli  it  exists.  But,  on  the  other  hand,  it  is 
said  that  there  can  be  no  implication  against  human  liberty.  The  result  of  the  slave 
compromise  is  to  be  found  in  the  constitution,  and  it  goes  no  further  than  the  words 
import.  Had  it  been  designed  to  prohibit  Congress  from  abolish inff  slavery  in  the 
District  of  Columbia,  or  the  slave-trade  between  the  States,  It  wotud  have  been  so 
expressed.  But  this  is  so  far  from  being  done,  that  there  is  an  implied  admission 
that  the  slave  compromise  itself  may  be  changed  after  1808,  by  declaring  that  it 
shall  not  be  done  before.  There  is,  then,  no  other  pledge  than  the  constitution  itself 
definitely  expresses.  It  seems  from  a  late  decision  that  the  supreme  court  does  not 
regard  State  legislation  in  aid  of  the  claimant  as  unconstitutionaL  Moore  v,  Illinois, 
14  How.  13. 

(a)  This  act  of  1703  has  been  suspended  bv  the  act  of  1850,  which  dispenses  en- 
tirely with  the  agency  of  State  officers,  and  adds  many  facilities  and  securities  for  the 
reclaiming  of  fugitives.  0  Stat,  at  Large,  462 ;  Jenkin's  Case,  2  Am.  Law  Reg.  144  ; 
Korris  v,  Newton,  6  McLean,  92;  Giltner  v.  Gorham,  4  Mclean,  402;  Miller  v.  Mc- 
Qnerry,  5  id.  469 ;  Weimer  v.  Sloane,  6  id.  259 ;  Sims's  Case,  7  Cnshing,  286 ;  6  Opin- 
ions of  United  States  At(omeys-Genera1, 254 ;  United  States  v.  Morris,  1  Curtis,  C.  C. 
23 ;  United  States  v.  Stowell,  2  id.  153;  1  Blatchford,  635;  2  id.  559 ;  United  States 
V.  Reed,  2  id.  485 ;  In  re  George  Kirk,  1  Parker  Crim.  Cas.  67.  The  act  of  1860  has 
been  declared  unconstitutional  in  Wisconsin.  In  re  Booth,  3  Wis.  1.  It  was  pro- 
nounced constitutional  in  all  its  provisions  in  Ableman  v.  Booth,  21  How.  606.  As 
to  what  amounts  to  harboring  and  concealing  a  fugitive  slave  under  these  acts,  and 
what  is  sufficient  notice  that  the  person  harbored  is  a  slave,  see  Jones  v»  Van  Zandt, 
5  How.  225 ;  Ray  v,  Donnell,  4  McLean,  504. 

(6)  With  respect  to  the  nffht  cftran$it  with  slaves,  the  obligations  of  comity  do  not 
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about  to  be  admitted  into  the  Union,  an  attempt  was  made  to 
prohibit  slavery  there,  but  witiiout  success.  On  this  occasion,  it 
was  strenuously  contended  that  Congress  had  not  the  power  to 
prescribe  such  a  condition  of  admission.  In  the  result,  however, 
the  power  seems  to  have  been  conceded;  for  the  act  expressly 
prohibits  slavery  in  all  the  territory  west  of  the  Mississippi,  and 
north  of  the  latitude  of  36°  SV,  except  Missouri,  (a) 

Free  Colored  Persons.  (6)  I  will  take  this  opportunity  to  say  a 
word  respecting  free  neffroes.  Their  condition  varies  considerably 
in  the  different  States.  Some  exclude  them  altogether.  Others 
allow  them  nearly  all  the  privileges  of  citizens.  But  in  Oliio,  the 
policy  has  been  to  discourage  them  as  much  as  possible  from 
coming  here,  without  absolutely  excluding  them.     In  fact,  the  only 

embrace  it  Story,  Confl.  Laws,  §  96.  It  was  denied  in  France :  13  Causes  C^^hres, 
402.  Also  in  England :  Somersett's  Case,  Lofft's  Rep.  1 ;  20  Howell's  State  Trials,  1; 
Forbes  v.  Cochrane,  2  Barn.  &  Cres.  448 ;  1  Black.  Com.  note,  424 ;  The  Amedie, 

I  Acton,  240;  Tiie  St.  Lovixb,  2  Dodson,  210;  The  Slave  Grace,  2  ilaKRard,  84.  And 
in  this  country :  People  v.  Lemmon,  5  Sandford,  681 ;  26  Barb.  270,  affirmed  bj  the 
Court  of  Appeals  at  the  March  term,  1860.  But  in  the  case  of  Se wall's  Slaves,  8 
Am.  Jurist.  404,  there  was  a  dictum^  and  in  Willard  v.  The  People,  4  Scammon,  461,  a 
decision  affirming  it.  And  see  in  this  connection,  2  West  Law  Jour.  279 ;  Rankin  o. 
Lydia,  2  A.  R.  Marshall,  467  ;  14  B.  Monr.  358 ;  Lunsford  v.  Coquillon,  14  Martin, 
401 ;  8  Louisiana,  475 ;  Thomas  v.  Generis,  16  id.  483 ;  Graham  r.  Strader,  5  B. 
Monr.  173 ;  Collins  v,  America,  9  id.  565;  Anderson  v.  Poindexter,  6  Ohio  State,  622. 

(a)  By  the  act  of  May  80, 1854,  organizing  the  territories  of  Kansas  and  Nebraska, 
this  restriction,  known  as  the  Missouri  compromise,  was  repealed.  The  power  of 
Congress  to  frame  a  government  for  a  territory  has  been  usually  referred  to  the  clause 
of  sect.  8,  art.  4,  of  the  constitution ;  namely,  *'  The  Congress  shall  have  power  to 
dispose  of  and  make  all  needful  rules  and  regulations  respecting  the  territory'  or  other 
property  of  the  United  States."  It  has  also  been  regarded  as  the  inevitable  conse> 
queuce  of  the  right  to  acquire  territory,  and  whatever  its  source,  its  possession  until 
recently  has  been  considered  unquestionable.  Sere  v.  Pitot,6  Cranch,  836;  Ameri- 
can Insurance  Co.  v.  Canter,  1  Peters,  542,  543 ;  United  States  v.  Gratiot,  14  id.  537 ; 
Cross  t*.  Harrison.  16  How.  193, 194;  1  Kent,  Com.  388;  2  Story,  Const.  §  1325.  In 
the  recent  case  of  Scott  v.  Sanford,  19  How.  393,  some  members  of  the  court,  after 
deciding  that  it  had  no  jurisdiction  of  the  case,  expressed  opinions  that  Congress  liad 
no  power  to  prohibit  slavery  in  the  territories  ;  that  this  clause  of  the  constitution 
applied  only  to  territory  owned  or  claimed  by  the  United  States  at  the  time  of  its 
formation ;  that  the  prohibition  of  slavery  in  the  act  known  as  the  Missouri  compro- 
mise act  was  unconstitutional  and  void;  —  and  one  judge  even  regarded  the  same 
prohibition  in  the  ordinance  for  the  government  of  the  North-western  territory,  as 
re-enacted  by  Congress,  to  be  unconstitutional.  But  upon  a  familiar  principle,  which 
rejects  as  authority  the  opinions  of  judges,  not  necessary  to  the  decision  of  the  case, 
these  dicta  of  a  portion  of  the  court  are  not  likely  to  be  considered  as  of  binding 
force.  There  is  a  critical  examination  of  this  case,  and  of  the  points  decided,  in  the 
Boston  Law  Reporter  for  June,  1857.  This  article  in  the  Law  Reporter  thus  states 
the  point  decided  by  a  majority  of  the  court.  "  A  negro  held  in  shivery  in  one  State, 
under  the  laws  thereof,  and  taken  by  his  master,  for  a  temporary  residence,  into  a 
State  where  slavery  is  prohibited  by  law,  and  thence  into  a  territory  acquired  by 
treaty,  where  slavery  is  prohibited  by  act  of  Congress,  and  afterwards  returning  with 
his  master  into  a  slave  State,  and  acquiring  a  residence  there,  is  not  such  a  citizen  of 
that  State  as  may  sue  there  in  the  circuit  court  of  the  United  States,  if  he  be  held  by 
Uie  highest  court  of  that  State  after  his  return  to  be  a  slave." 

(b)  Med  way  v.  Natick,  7  Mass.  88 ;  Gray  v.  Ohio,  4  Ohio,  858 ;  Jeilries  v.  Ankeny,' 

II  Ohio,  372;  Thacker  v.  Hawk,  11  Ohio,  876;  Van  Camp  v.  Incorp.  Village  of 
Logan,  9  Ohio  St.  406;  Anderson  v,  Millikin,  ib.  56&  The  regulation  of  a  •chool 
committee,  requiring  colored  cliildren  to  attend  a  separate  school,  was  held  to  be  in 
conformity  with  the  constitution  of  Massachusetts.  Roberts  v.  Boston,  5  Cush.  198. 
An  act  in  Ohio  to  tlie  same  effect,  where  equal  advantages  were  given  to  the  colored 
and  white  chihiren,  was  held  not  to  conflict  with  the  14th  amendment  to  theoonstitu- 
tion  of  the  United  States.    Sute  v,  McCann,  21  Ohio  St  198. 
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provision  in  their  favor  is,  that  which  punishes  kidnapping  them. 
The  disabling  provisions  are  generally  confined  to  ^^  blacks  and 
mnlattoes."  A  mulatto  is  a  person  begotten  between  a  white  and 
a  black.  Consequently,  a  person  of  any  shade  above  half-black 
would  not  be  within  these  disabilities.  And  our  courts  have  mani- 
fested a  disposition  to  construe  these  provisions  strictly,  in  favor 
of  liberty  and  equality.  Some  of  them  certainly  savor  of  unneces- 
sary severity. 

§  66.  Power  a$  to  the  Pvhlic  Domain,  (a)  This  has  been  already 
discussed  under  the  four  heads  of  acquisition  of  title ;  scheme  of 
survey  and  sale ;  creation  of  territorial  governments ;  and  admis- 
sion of  new  States  into  the  Union.  Nothing  further,  therefore, 
remains  to  be  said. 

§  67.  Power  to  protect  the  States.  (6)  The  words  are, "  the  United 
States  shall  guarantee  to  every  State  in  this  Union  a  republican 
form  of  government,  and  shall  protect  each  of  them  against  inva- 
sion ;  and  on  application  of  the  legislature,  or  of  the  executive  when 
the  legislature  cannot  be  convened,  against  domestic  violence." 
This  language  makes  the  general  protection  here  guaranteed,  not 
merely  a  matter  of  power,  but  of  duty.  It  binds  the  whole  to 
protect  the  parts.  Some  fears  were  entertained  at  the  outset  that 
a  pretext  would  here  be  found  for  interfering  in  the  concerns  of 
the  States,  when  there  was  no  occasion.  But  all  agreed  that  there 
might  be  occasions  when  federal  interference  might  be  desirable, 
and  therefore  the  power  ought  to  be  conferred.  The  only  question 
was,  whether  it  had  been  sufficiently  guarded.  The  clause  points 
out  three  occasions  of  interference  which  may  be  viewed  sepa- 
rately. Firsts  as  to  the  form  of  the  State  governments.  So  long 
as  they  continue  "  republican  "  there  is  no  authority  to  interfere. 
This  term  comprehends  such  a  variety  of  modifications  as  to  leave 
the  States  the  widest  field  for  choice  that  can  be  desired.  They 
are  merely  prevented  from  introducing  a  despotic,  monarchic,  aris- 
tocratic, or,  in  one  word,  anti-republican,  form  of  government. 
When  they  shall  attempt  to  do  this,  the  general  welfare  will  be 
threatened,  and  they  ought  to  be  prevented.  But  until  they  do 
80,  there  can  be  no  interference  with  their  form  of  government. 
Secofidlyj  as  to  invasions.  Here  there  can  be  no  question.  To  in- 
vade a  State  is  to  invade  the  Union.  If  the  State  can  protect  itself, 
it  is  well ;  if  not,  it  must  need  federal  assistance.  This  power, 
therefore,  can  never  do  harm,  but  always  good.  Thirdly^  as  to 
domestic  violence.    Here  there  is  more  room  for  apprehension. 

(a)  Antf,  §  13,  14, 16. 
^  (6)  Tiie  convention  at  first  resolved  to  gaarantee  to  each  State  a  republican  con- 
stitntion  and  its  existing  laws.  Mad.  Pap.  861.  This  proposition  was  afterwards 
modified  by  striking  oat  existing  laws,  ana  inserting  protection  against  foreign  and 
domeatlc  ▼ioience^id.  1141.  A  distinct  power  to  subdue  a  rebellion  in  any  State, 
upon  the  application  of  its  legislature,  was  negatived  by  a  tie  vote  —  id.  1819-51. 
The  clause  was  then  agreed  to  in  iu  present  shape  — id.  1466>8;  Martin  v.  Mott,  12 
Wlieaton,  29.  8ee  Luther  v.  Borden,  7  How.  1,  a  decision  relating  to  the  Bhode 
Island  cuDteat  in  1841  and  1842. 
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The  cause  being  domestic,  interference  would  be  a  matter  of  ex- 
treme delicacy.  And  on  this  account  it  is  provided,  that  federal 
interference  shall  not  take  place  until  the  State  has  requested  it. 
This  will  of  course  happen  only  when  there  is  actual  need ;  conse- 
quently, there  can  be  no  danger  from  this  quarter.  On  the  whole, 
then,  it  would  seem  that  this  provision  is  as  carefully  guarded  as 
it  is  important  to  the  States.  It  makes  the  stronger,  as  it  always 
should  be,  a  protector  of  the  weaker,  without  the  power  of  becoming 
an  oppressor. 


LECTURE  X. 

INCIDENTAL  POWERS. 

§  68.  Their  general  Nature,  (a)  In  the  preceding  lecture,  I  have 
discussed  all  the  eimmerated  powers  of  the  federal  constitution, 
together  with  the  corresponding  prohibitions.  To  one  who  has 
never  before  thought  upon  the  subject,  it  may  appear  strange  that 
so  few  specifications  should  be  suflScient  to  describe  the  extent  of 
federal  authority.  But  it  is  to  be  remembered  that  the  specifica- 
tions only  describe  the  ends  to  be  effected  by  the  federal  governnaent. 
The  means  to  be  employed  in  effecting  these  ends  are  not  enumer- 
ated, but  constitute  what  are  termed  incidental  powers.  And  here 
the  question  may  be  asked  why  these  means  were  not  also  enumer- 
ated ?  Why  was  not  the  enumeration,  once  begun,  rendered  com- 
plete ?  Why  was  anything  left  to  implication  ?  I  will  endeavor 
to  answer  these  questions.  In  the  first  place  there  was  no  neces- 
sity for  carrying  the  enumeration  further.  It  is  a  general  principle 
of  common  sense,  running  through  all  agencies,  that  where  author- 
ity is  given  to  effect  a  particular  end,  it  necessarily  includes  the 
authority  to  use  the  proper  means,  without  any  specifications  to 
that  effect.  In  other  words,  where  a  geneml  power  is  given  to  do 
a  thing,  every  particular  power  necessary  for  doing  it  is  included, 
without  being  expressed.  Now  the  general  powers  deemed  neces- 
sary for  effecting  the  national  purposes  for  which  the  federal  gov- 
ernment was  created,  having  been  specifically  enumerated,  all  the 
particular  powers  necessary  to  carry  into  effect  these  general  pow- 
ers, are,  on  the  above  principle,  implied,  without  being  named ;  for 
there  is  nothing  peculiar  in  the  nature  of  this  constitution,  to  make 
it  an  exception  to  this  otherwise  universal  rule  of  construction. 
The  ninth  and  tenth  amendments  were  never  designed  to  produce 
this  effect,  as  has  been  sometimes  alleged.  The  ninth  amendment 
declares  that  ''  the  enumeration  in  this  constitution  of  certain 
rights,  shall  not  be  construed  to  deny  or  disparage  others  retained 

(a)  See  2  Storj,  Const  ch.  zxir.  1 1906. 
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by  the  people."  This  was  added  aut  of  abundant  caution,  to 
exclude  a  possible  inference,  founded  on  the  legal  maxim,  that  the 
enumeration  in  any  instrument  of  certain  particulars,  excludes 
those  not  enumerated.  It  relates  not  to  the  powers,  but  to  the 
prohibitions  of  the  constitution  ;  and  merely  declares,  that,  because 
some  things  are  specially  prohibited,  it  does  not  thence  follow  that 
any  thing  not  prohibited,  is  therefore  permitted;  and  that,  in 
order  to  ascertain  whether  any  particular  thing  is  permitted,  we 
must  look  further,  and  see  whether  the  power  to  do  it  is  con- 
ferred. .And  this  brings  me  to  the  tenth  amendment,  which  de- 
clares that  "  the  powers  not  delegated  to  the  United  States  by  the 
constitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to 
the  States  respectively  or  to  the  people.**  It  is  obvious  that  this 
amendment  does  not  affect  the  question,  What  powers  are  in  fact 
delegated  ?  It  merely  asserts  what  never  could  have  been  doubted 
without  such  an  assertion ;  namely,  that  Congress,  being  the  crea- 
ture of  the  constitution,  and  possessing  no  original  and  inherent 
powers,  can  only  exercise  such  as  are  delegated,  or,  in  other  words, 
that  where  a  grant  is  made,  whatever  is  not  granted,  remains  in 
the  grantors.  Moreover,  there  is  one  historical  fact  which  com- 
pletely rebuts  the  inference  that  this  amendment  was  intended  to 
confine  Congress  to  the  exercise  of  express  powers.  Iq  the  articles 
of  confederation,  the  words  were,  "  all  powers  not  expressly  dele- 
gated ;  "  and  when  this  amendment  was  before  Congress,  a  motion 
was  made  to  insert  the  word  ^^  expressly^^'  and  rejected  ;  on  the 
ground  that  it  is  impossible  to  confine  any  government  to  the 
exercise  of  express  i)Owers.  The  conclusion,  therefore,  is,  that 
there  was  no  necessity  for  a  further  enumeration. 

But  a  still  more  satisfsctory  reason  is,  that  such  a  complete 
enumeration  as  would  leave  nothing  to  implication,  would  have 
been  utterly  impossible.  No  human  sagacity  could  have  foreseen 
all  the  means  which  circumstances  might  render  iiecessary  to 
effect  the  ends  which  were  foreseen.  And  even  if  such  foresight 
had  existed,  the  attempt  to  make  such  enumeration  would  have 
expanded  the  constitution  through  volumes.  This  alone,  conceding 
the  possibility,  would  have  been  a  sufficient  reason  for  terminating 
the  enumeration  with  the  ends  to  be  effected,  and  leaving  the 
means  to  implication.  Why  waste  time  in  describing  the  less, 
when  it  is  already  contained  in  the  greater  ?  To  what  purpose  is 
our  language  furnished  with  general  terms,  if  they  cannot  supersede 
the  necessity  of  enumerating  the  particulars  they  contain  ? 

Yet,  notwitstauding  these  very  sufficient  reasons  for  not  enu- 
merating tlie  secondary  powers,  there  are  many  who,  from  the  fact 
of  their  not  being  enumerated,  have  denied  their  existence.  These 
persons  would  hold  the  federal  government  to  the  strict  letter  of 
the  constitution,  and  allow  the  exercise  of  no  powers  not  specifi- 
cally enumerated.  I  have  not  room  to  detail  the  arguments  upon 
which  this  doctrine  of  strict  construction  rests.  They  are,  however, 
chiefly  derived  from  four  sources ;  Jirsty  the  history  of  the  times, 
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evincing  a  deep-rooted  jealousy  of  federal  power,  and  a  strong  de- 
termination to  limit  it  in  the  strictest  manner ;  secondly^  the  fact 
that  the  constitution  contains  several  pleonasms,  thereby  indicating 
an  intention  to  leave  nothing  to  implication  ;  thirdly^  the  fact  that 
certain  powers  are  enumerated,  thereby  raising  the  inference  that 
those  not  enumerated  are  excluded ;  eLiid  fourthly j  the  amendments 
just  referred  to,  which  are  alleged  to  negative  the  idea  of  implied 
powers.  To  all  these  arguments,  however,  it  might  be  sufficient  to 
reply,  that,  if  any  government  were  to  he  confined  to  the  strict 
letter  of  a  brief  constitution,  it  could  not  fulfil  the  ends  of  its  cre- 
ation ;  and,  therefore,  wecaniiot  presume  an  intention  so  to  confine 
it.  But  it  would  seem  as  if  the  framersof  the  federal  constitution, 
than  whom  a  wiser  body  of  men  was  never  convened,  anticipated 
that  such  arguments  would  be  made  use  of,  and  therefore  resolved 
to  furnish,  in  the  constitution  itself,  a  conclusive  answer  to  them. 
For,  singular  as  the  proposition  may  at  first  appear,  incidental  pow- 
ers are  expressly  conferred.  The  clause  conferring  them  immedi- 
ately follows  the  specific  enumeration,  and  is  in  these  words: 
*^  Congress  shall  have  power  to  make  all  laws  which  shall  be  nec- 
essary and  proper  for  carrying  into  execution  the  foregoing  powers, 
and  all  other  powers  vested  by  this  constitution  in  the  government 
of  the  United  States,  or  in  any  department  or  officer  thereof."  (a) 
This  clause,  therefore,  puts  an  end  to  all  doubt  whether  Congress 
can  exercise  incidental  powers.  The  only  question  that  can  arise 
is.  What  powers  are  incidental,  within  the  meaning  of  the  terms 
here  employed  ?  In  other  words,  when  is  a  law  "  necessary  and 
proper  for  carrying  into  execution  "  the  enumerated  powers  of  tlie 
federal  constitution.  The  answer  must  depend  upon  the  meaning 
we  annex  to  the  words  "  necessary  and  proper."  The  advocates  of 
a  strict  construction  insist  that  the  meaning  is  the  same  as  if  the 
phrase  had  been,  absolutely  necessary^  indispensably  necessary^  or 
absolutely  indispensable.  They  hold  tliat  this  provision  leaves 
Congress  no  discretion  whatever  in  the  choice  of  means  to  effect  the 
authorized  ends;  and  that  any  law  passed  in  pursuance  of  this 
power,  must  be  a  sine  qua  non  ;  one  without  which  the  specific  end 
could  not  possibly  be  effected.  But,  on  the  other  hand,  the  advo- 
cates of  a  liberal  constru^ion  consider  the  meaning  of  the  words 
**  necessary  and  proper  "  to  be  the  same  as  if  the  expression  had 
been,  convenient^  suitable^  appropriate^  or  some  other  term  of  like 
import.  They  hold  that  the  provision  gives  Congress  a  discretion 
in  the  choice  of  means,  to  effect  the  authorized  ends;  and  that 
laws  passed  in  virtue  of  this  power  need  not  be  the  only  possible 
means  of  effecting  the  end  proposed,  provided  they  be  appropriate 
means.  And  as  this  is  the  construction  upon  which  the  govern- 
ment has  been  hitherto  administered,  I  shall  briefly  state  the  lead- 
ing arguments  in  favor  of  it. 

(a)  See  2  Story,  Const.  §  1248 ;  McCalloch  o.  Maryland,  4  Wheaton,  412.  In  the 
convention  tiiif  ciauM  was  adopted  unanimously,  and  without  debate.  Mad.  Pap. 
1870. 
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1.  The  terms  themselves  admit  of  this  enlarged  meaning.  Even 
had  the  word  ^*  necessary  "  been  used  alone,  neither  its  grammatical 
nor  popular  sense  would  have  required  the  strict  construction.  It 
generally  means  needful,  requUite,  conducive  to;  and  admits  of 
degrees  of  comparison.  Accordingly,  when  we  would  convey  the 
idea  of  extreme  urgency  or  indispensable  necessity,  we  prefix  a 
qualifying  word,  and  say  obBolutely  or  indispenscibly  neeeseary. 
This  very  constitution  furnishes  a  conclusive  example,  when  it 
prohibits  the  States  from  laying  any  tax  on  imports  or  exports, 
^^  except  what  may  be  absolutelj/  necessary  for  executing  their  in* 
spection  laws.*'  But  the  word  **  necessary  "  is  not  used  alone.  It 
is  followed  by  a  qualifying  word  of  another  sort,  which,  instead  of 
increasing,  diminishes  the  idea  of  urgency.  The  word  "  proper  " 
would  have  no  meaning  whatever,  if  the  strict  construction  were 
adopted.  But  the  liberal  construction  gives  to  both  words  their 
natural  and  appropriate  signification.  In  the  common  use  of 
language,  who  would  ever  think  of  using  the  terms  ^^  necessary  and 
proper,"  to  convey  the  idea  of  absolute  and  extreme  necessity  ? 

2.  There  is  nothing  in  the  character  or  situation  of  the  clause 
to  justify  the  strict  construction  ;  but  the  contrary.  It  is  placed 
among  the  powers  of  Congress,  and  not  among  the  limitations  of 
power.  It  purports  to  be  an  additional  power,  and  not  a  restric- 
tion; to  enlarge,  and  not  to  diminish  the  powers  of  Congress. 
Bat  even  supposing  it  had  no  other  effect  than  simply  to  exclude 
the  inference  against  incidental  powers,  without  enlargement  or 
diminution,  we  should  still  arrive  at  the  liberal  construction,  on  the 
general  principle  of  agency  before  mentioned ;  which  always  allows 
the  agent  a  choice  of  means,  unless  the  contrary  be  expressed 

3.  The  necessity  of  the  case  demands  the  liberal  construction ; 
since  without  it  Congress  could  not  beneficially  promote  the  na- 
tional interest.  Probably  more  than  half  of  all  the  legislation  of 
Congress  has  no  other  constitutional  warrant  than  this  liberal  con- 
struction of  incidental  powers.  This  will  be  evident  from  the 
instances  to  be  given  hereafter.  Meantime,  I  will  state  the  rules 
by  which  to  determine  whether  a  proposed  measure  comes  within 
the  sphere  of  incidental  powers  or  not. 

These  rules  are  two  :  firsts  there  must  be  a  primary  or  general 
power,  expressly  conferred  by  the  constitution  ;  and,  eecond/yy  the 
measure  in  question  must  be  a  convenient  and  proper  means  of 
carrying  into  execution  this  primary  power.  These  rules  are  de- 
duced from  the  clause  itself.  The  power  declared  is,  in  substance, 
to  pass  all  laws  which  may  be  requisite  for  effecting  any  of  the 
objects  specified  in  the  constitution.  And  so  long  as  Congress 
adheres  to  these  rules,  there  can  be  no  danger  from  incidental 
powers.  Let  every  measure,  for  which  there  is  not  a  specific  pro- 
vision, be  a  manifestly  proper  means  of  effecting  an  end,  for  which 
there  is  a  specific*  provision ;  and  the  vehement  jealousy  of  inci- 
dental powers,  which  has  always  existed,  will  never  be  justified  by 
experience.     In  order  to  illustrate  these  general  views,  I  will 
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now  instance  the  most  prominent  of  the  incidental  powers  hitherto 
exercised. 

§  69.  Power  to  Purchate  Foreign  Territory,  (a)  We  have  seen 
that  since  the  formation  of  the  federal  government,  the  United 
States  have  purchased  extensive  territories  ;  now,  the  constitution 
nowhere  contains  any  express  power  to  make  these  purchases.  If, 
therefore,  the  power  exist,  it  is  incidental ;  and,  by  applying  to  it 
the  test  rules  before  laid  down,  we  shall  find  that  it  requires  the 
utmost  stretch  of  liberal  construction.  To  make  such  a  purchasa 
involves  two  acts:  firsty  a  treaty  stipulating  the  terms  of  puiv 
chase ;  and,  seeondlt/^  an  appro{Nriation  by  Congress  to  pay  the 
purchase-money.  First,  then,  does  the  treaty-making  power  extend 
thus  far  ?  If  so,  it  can  only  be  as  a  general  incident  to  national 
sovereignty.  Secondly,  has  Congress  power  to  raise  and  appro- 
priate money  for  such  purchase  7  If  so,  it  can  only  be  as  incidental 
to  the  promotion  of  "  the  common  defence  and  general  welfare," 
upon  the  most  enlarged  construction  of  these  terms.  It  is  not  a 
little  singular,  therefore,  that  this  power,  the  most  questionable 
perhaps  of  any  yet  exercised,  should  have  been  first  exercised 
during  the  preponderance  of  a  party  including  the  most  prominent 
advocates  of  a  strict  construction. 

§  70.  Power  to  lay  an  Umbargo,  (6)  The  power  to  lay  an  em- 
bargo is  nowhere  expressly  conferred.  To  which,  then,  of  the 
enumerated  powers  is  it  incidental?  It  may  be  incidental  to 
two  of  them:  the  war  power  and  the  commercial  power;  but  it 
can  only  be  so  on  the  liberal  construction ;  for  it  can  never  be 
absolutely  indispensable  to  the  exercise  of  either.  But  it  meets 
the  test  of  an  incidental  power,  because  it  may  be  a  convenient 
and  proper  means  of  preventing  the  evils  of  war,  and  of  ulti- 
mately promoting  the  commercial  welfare  of  the  country.  This 
power,  like  the  preceding,  was  first  asserted  by  the  advocates  of  a 
strict  construction. 

§  71.  Power  to  establiih  a  Military  Academy,  (c)  This  power 
is  nowhere  expressly  conferred,  but  has  been  exercised  as  an  inci- 
dental power.  The  object  of  such  establishment  being  to  educate 
young  men  for  the  army,  and  thus  tlie  better  enable  the  country  to 
prepare  for,  and  carry  on  war,  it  is  evidently  a  convenient  and 
proper,  though  by  no  means  an  indispensable,  method,  of  promoting 
the  common  defence  and  general  welfare.  On  the  liberal  construc- 
tion, therefore,  the  power  to  establish  a  military  or  naval  academy 
is  clearly  incidental  to  the  general  power  of  defence ;  but  on  a 
strict  construction  it  is  not. 

§  72.  Power  to  pass  Alien  and  Sedition  Laws,  (d)  These  terms 
have  a  peculiar  import.    Two  laws,  known  by  their  title,  were  en- 


(a)  See  2  Story,  Const  ch.  xxvii. 


See  2  Stoiy,  Conit.  ch.  zxTii. ;  United  States  v.  Brig  William,  2  Hall's  Law 
Joar.  266. 

(e)  See  2  Story,  Const  |  1281. 

(of)  See  2  Story,  Const  1 1298»  1891. 
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acted  in  1798,  and  have  long  since  expired  by  their  own  limitation. 
The  alien  law,  iu  substance,  authorized  the  president  to  order  out 
of  the  country,  under  severe  penalties  for  disobedience,  such  aliens 
as  he  should  deem  dangerous  to  its  peace  and  safety.  The  sedi- 
tion law,  in  substance,  provided  for  punishing,  by  fine  and  im- 
prisonment, any  persons  who  should  unlawfully  combine  tc^ether, 
with  intent  to  obstruct  any  measure  of  the  federal  government ; 
or  who  should  write,  print,  utter,  or  publisli  any  thing  false, 
scandalous,  and  malicious,  against  the  federal  government  or  any 
department  or  officer  thereof,  with  intent  to  bring  the  same  into 
hatred  and  disrepute,  or  stir  up  sedition.  The  constitutionality  of 
both  these  laws  has  been  vehemently  assailed,  and  no  acts  of  the 
government  have  been  more  upopular.  It  is  admitted  on  all 
hands  that  there  is  no  express  authority  to  pass  them ;  and  it  cer- 
tainly is  not  very  easy  to  bring  them  within  the  test  rules  before 
laid  dpwn  for  incidental  powers.  They  were,  however,  vindicated 
at  the  time,  and  have  since  been  vindicated,  as  exercises  of  powers 
clearly  incidental  to  the  power  and  duty  of  self-protection,  which 
must  necessarily  belong  to  every  government,  whether  specified  or 
not 

§  73.  Pow^  to  create  a  National  Bank,  (a)    The  power  to  create 

(a)  In  McCuIloch  it.  Maryland,  4  Wlieaton,  316,  the  queition  arose  npon  the  ralid- 
ity  of  a  law  of  that  State  imposing  a  tax  upon  the  Branch  Bank  of  Baltimore.  This 
law  was  of  course  valid,  if  it  did  not  interfere  with  the  constitution  or  laws  of  the 
United  States.  The  first  inquiry,  therefore,  was  whether  the  act  incorporatinfr  the 
bank  had  tlie  force  of  a  law.  Had  Congress  power  to  create  such  a  corporation  ? 
No  such  power  was  specified  among  the  enumerated  powers.  Was  it  included  under 
the  general  grant  of  power  to  pass  all  laws  **  neoMsary  and  pmper"  for  executing  the 
specified  powers?  The  incorporation  of  a  bank  was  manifestly  a  cnnvmient  and  twiU 
^e  means  of  carrying  on  the  fiscal  operations  of  giivemment.  Did  the  words  *'  n#«- 
cssor^  and  proper  "  mean  any  thing  more  1  Was  no  law  "  n^oesmry  and  proper  **  within 
the  meaning  of  the  constitution,  but  one  which  was  absolutely  and  altogether  indis- 
pensable ?  This  could  not  be  the  import  of  the  words,  because  so  narrow  a  construo- 
Uon  would  set  aside  almost  half  the  laws  of  Congress.  It  is  not  absolutely  necessary 
to  punish  smuggling  in  onler  to  create  a  revenue ;  or  to  punish  mail  robbery,  in  order  to 
have  the  mail  transported ;  yet  these  laws  can  only  stand  up)n  the  grround  that  they 
are  "  necessary  and  proptr  "  means  of  eflfecting  those  ends.  The  import,  therefore,  of 
this  pmvision  must  be,  to  give  Congress  a  discretion  in  the  choice  of  means ;  and  so 
long  as  the  means  they  adopted  were  suitable  and  appropriate  to  effect  a  constitu- 
tional end,  the  means  themselves  were  constitutional.  It  was  therefore  the  unani- 
mous opinion  of  the  court,  that  the  law  incorporating  the  bank  was  constitutional. 
And  as  it  was  one  of  the  provisions  of  this  law  that  the  directors  of  the  bank  should 
have  power  to  locate  branches  where  they  should  think  fit ;  tlie  location  of  the  branch 
at  Baltimore  was  therefore  a  constitutional  act.  This  being  settled,  is  the  law  of 
Maryland  valid  ?  There  is  no  express  prohibition  in  the  constitution  against  such  a 
law.  The  States  are  forbidden  to  lay  duties  on  imports,  exports,  and  tonnage  ;  and 
this  is  the  onlv  express  limitation  upon  their  power  of  taxation.  Is  there  any  implied 
limitation  ?  l*o  answer  this,  we  must  look  to  the  nature  of  the  power  contended  for. 
If  Maryland  can  lay  any  tax  upon  the  bank,  she  can  lay  a  high  tax  as  well  as  a  low 
one.  She  can  thus  expel  the  branch  bank  from  her  jurisdiction.  Every  other  State 
can  do  the  same.  Thus  if  we  admit  the  power  of  the  States  to  tax  the  bank,  we 
admit  their  power  to  destroy  it  But  the  law  incorporating  the  bank,  being  pursuant 
to  the  constitution,  is  declared  to  be  "the  supreme  law'*  of  the  land.  Thus  a  State 
may  do  indirectly,  what  it  could  not  directly ;  it  may  indirectly  abrogate  the  supreme 
law.  Tlie  argument,  then,  is  reduced  to  this :  A  power  to  create  a  bank,  implies  a 
power  to  preserve  it.  A  power  to  tax  a  bank  implies  a  power  to  destroy  it.  There 
IS  a  direct  incompatibility  in  the  exercise  of  these  two  powers.  Which  must  yield  1 
That  whidi  if  supreme,  or  that  which  is  subordinate  1    Manifestly  the  latter.    The 
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a  corporation,  for  any  purpose,  is  nowhere  expressly  conferred ;  and 
it  is  known  that  the  proposition  to  confer  such  power  was  made  in 
the  federal  convention,  and  failed.  Yet  this  power,  which  was 
denied  as  an  end,  has  been  twice  exercised  as  a  means.  A  national 
bank  was  incorporated,  first  in  1791,  and  again  in  1816  ;  and  the 
constitutionality  of  these  acts  has  been  twice  affirmed,  after  the 
most  ample  discussion,  by  each  of  the  departments  of  the  federal 
government.  To  which,  then,  of  the  enumerated  powers  is  this 
power  incidental  ?  On  the  strict  construction  it  is  not  incidental 
to  any  one,  for  it  is  not  absolutely  indisf)ensable  to  the  execution 
of  any  one.  But  on  the  liberal  construction  it  is  incidental  to  the 
revenue  power,  the  commercial  power,  the  currency  power,  and  the 
power  of  defence ;  for  a  national  bank  is  found  to  be  an  exceed- 
ingly convenient  and  useful  agent  or  instrument  of  the  government 
in  all  its  fiscal  operations,  which  are  more  or  less  connected  with 
each  of  these  powers.  This  has  been  already  shown  in  discussing 
the  subject  of  currency  ;  and  on  this  general  ground  rest  all  the 
arguments  in  favor  of  its  constitutionality. 

§  74.  Power  to  give  a  priority  to  the  United  States  as  Creditor,  (a) 
By  the  acts  of  1797  and  1799,  a  priority  is  secured  to  the  United 
States  over  other  creditors  where  a  debtor  becomes  insolvent,  and 
though  there  is  no  express  power  for  this  purpose,  yet  these  acts 
have  been  held  constitutional  upon  the  liberal  construction  of  inci- 
dental powers.  The  ground  is,  that  Congress  being  authorized  to 
collect  the  revenue  and  defray  the  expenses  of  the  government, 
may  use  all  eligible  means  for  these  ends  ;  and  the  law  securing  a 
priority  or  preference,  is  of  this  character ;  because,  without  it, 
many  of  the  debts  might  be  lost  and  the  revenue  impaired.  The 
provisions  apply  to  all  debtors,  when  either  of  these  four  cases  of 
insolvency  occujp  :  namely,  firsts  when  the  debtor  dies  insolvent ; 
secondly^  when  an  insolvent  debtor  makes  an  assignment ;  thirdly^ 

law  of  Maryland  is  therefore  anconstitutional.  This  is  a  brief  sketch  of  the  arga- 
ment  of  the  court  But  it  was  intimated  tliat  a  State  miglit  tax  the  real  estate  of  a 
bank,  and  the8to(>k  owned  within  its  jurisdiction.  In  Osbora  v.  The  Bank  of  the 
United  States,  9  Wheaton,  738,  which  arose  under  a  law  of  Ohio  imposing  an  enor- 
mous tax,  for  the  express  purpose  of  expelling  the  branch  bank  from  its  limits,  the 
constitutionality  of  the  bank  was  conceded  ;  but  the  court  was  requested  to  review 
so  much  of  its  former  opinion  as  pronounced  it  unconstitutional  for  a  State  to  tax  the 
bank.  The  argument  in  favor  of  taxation  proceeded  upon  the  ground,  that  the  cor- 
poration was  created  for  private  and  individual  purposes  ;  that  its  object  was  private 
trade  and  profit;  and  tliat  the  exemption  from  taxation  was  not  an  inaVient  to  any  such 
corporation.  Had  the  exemption  been  expressed  in  the  charter  the  question  would 
have  Iteen  different  So  also  if  the  institution  had  been  a  public  one,  like  the  mint 
or  post-offlce,  taxation  would  not  have  been  constitutional.  But  this  was  neither  a 
public  institution,  nor  expressly  exempted.  It  was  therefore  liable  to  taxation.  The 
court  denied  these  premises.  The  bank  was  not  created  for  its  own  sake,  or  for  pri- 
vate purposes.  It  was  never  supposed  that  Congress  could  create  such  a  corporation. 
The  sole  ground  of  its  constitutionality  was,  that  it  was  created  for  public  purposes. 
Private  profit  was  only  an  incident  to  the  main  purpose.  The  premises  being  false, 
the  conclusion  did  not  induce  the  court  to  change  its  former  opinion. 

(a)  See  2  Story.  Const  §  1278;  U.  S.  v,  Fisher,  2  Cranch,  202  ;  U.  S.  r.  Hooe,  8 
Cranch,  78;  Harrison  v  S terry,  6  Cranch,  289;  Prince  i^.  Bartlett,  8  Cranch,  481; 
Thelusson  t;.  Smith,  2  Wheaton,  396 ;  Conard  v,  Atlantic  Insurance  Company,  1  Pe- 
ters, 888. 
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when  he  commits  an  act  of  l^al  bankruptcy  ;  fourthly j  when  he 
absconds  or  conceals  his  property.  The  priority,  however,  is  not 
in  the  nature  of  a  lien^  operating  from  the  time  of  contracting  the 
debt ;  for  it  only  operates  from  the  occurring  of  one  of  these  four 
acts ;  and,  accordingly,  if  another  creditor  has  acquired  a  specific 
lien  by  mortgage  or  judgment,  upon  the  debtbr's  property,  the 
priority  of  government  cannot  supersede  it. 

§  75.  Power  of  Punishment.  We  have  seen  that  Congress  has 
the  express  power  of  punishment  in  five  classes  of  cases  :  namely, 
offences  against  the  currency  ;  on  the  high  seas ;  against  the  law  of 
nations ;  in  places  of  exclusive  jurisdiction  ;  and  treason.  But  in 
point  of  number,  these  offences  form  but  a  small  proportion  of  those 
actually  made  punishable  by  Congress.  The  rest,  therefore,  must 
have  been  provided  for  in  the  exercise  of  incidental  powers.  These 
may  all  be  included  under  the  six  following  classes :  1.  Offences 
against  the  revenue  laws,  of  which  there  are  many  ;  and  the  power 
to  punish  which  is  incidental  to  the  revenue  laws.  2.  Offences 
against  commerce,  including  the  Indians,  the  power  to  punish 
which  is  incidental  to  the  power  of  regulating  commerce.  3.  Of- 
fences against  the  post-office  regulations,  of  which  there  are  many, 
and  the  power  to  punish  which  is  incidental  to  the  power  of  estab- 
lishing post-offices  and  post-roads.  4.  Offences  against  foreign 
nations,  other  than  those  ascertained  by  the  law  of  nations ;  the 
power  to  punish  which  is  incidental  to  the  power  to  manage  our 
foreign  relations.  5.  Offences  against  the  federal  government, 
other  tlian  treason;  the  power  to  punish  which  is  incidental  to 
the  power  of  self -protection.  6.  Offences  committed  by  federal 
officera,  the  power  to  punish  which  is  also  incidental  to  the  power 
of  self-protection.  In  all  these  cases,  the  power  of  punishment  is 
clearly  incidental  on  the  liberal  construction,  but  not  on  the  strict 
construction ;  because,  though  very  salutary,  it  is  not  absolutely 
indispensable. 

§  76.  Power  to  protect  Domestic  Industry,  (a)  This  power,  so 
important  to  our  national  prosperity,  is  nowhere  expressly  con- 
ferred. But  Congress  has  power,  as  we  have  seen,  to  raise  a  rev- 
enue for  the  purpose  of  paying  debts  and  providing  for  the  common 
defence  and  general  welfare ;  and  also  to  regulate  commerce  with 
foreign  nations.  And  the  power  to  encourage  our  own  trade  and 
mannfactui*es,  by  such  a  tariff  of  duties  as  will  bring  the  price  of 
imported  products  of  foreign  labor  up  to  that  for  which  the  same 
commodities  can  be  produced  in  this  country,  has  been  constantly 
exercised,  since  the  formation  of  the  government,  as  incidental  to 
the  revenue  and  commercial  power  ;  though  not  without  strenuous 
opposition.  I  do  not  propose  to  examine  minutely  the  arguments 
on  either  side.  It  is  perfectly  obvious,  however,  that  in  a  new 
country  like  ours,  where  vacant  land  is  so  abundant  and  so  cheap, 
and  where  the  mass  of  the  people  are  so  independent  and  respeo- 

(a)  See  1  Stor/*  Const  1 06S-<)6. 
18 
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table,  the  price  of  labor  must  for  ages  be  higher  than  in  the  crowded 
and  overgrown  nations  of  the  Old  World ;  and  consequently,  that  if 
our  ports  were  thrown  open  to  the  free  and  indiscriminate  introduc- 
tion of  all  foreign  products,  our  countrymen  could  not  sustain  the 
competition ;  for  it  is  certain  that  many  commodities  can  be  pro- 
duced abroad  and  transported  hither  at  less  cost  than  that  for 
which  they  can  be  produced  here.  Only  two  alternatives  therefore 
remain :  either  to  forego  these  branches  of  labor  altogether^  and 
depend  entirely  upon  the  supply  from  abroad  ;  or  to  lay  such  duties 
on  the  importation  of  tliese  commodities  as  will  protect  our  own 
labor  from  a  ruinous  competition.  And  as  the  latter  alternative  is 
deemed,  for  various  reasons,  more  conducive  to  the  general  welfare 
than  the  former,  it  has  become  a  part  of  our  general  policy.  And 
there  is  no  doubt  of  the  incidental  power  to  grant  this  protection 
on  the  liberal  construction ;  though  not  being  imperatively  neces- 
sary, it  would  not  exist  oti  the  strict  construction. 

§  77.  Power  to  make  Internal  Improvement,  (i)  The  phrase, 
internal  improvements,  when  used  with  reference  to  the  legislation 
of  Congress,  includes  tlie  construction  of  roads  and  canals^  and  the 
improvement  of  watercourses.  If  Congress  have  power  to  provide 
for  any  or  all  these  things,  that  power  is  incidental ;  being  nowhere 
expressly  conferred.  It  is  possible  that  some  of  these  improvements 
may  be  convenient  and  proper  means  of  facilitating  commercial 
intercourse  ;  and  thus  far  the  power  to  make  them  may,  perhaps, 
be  incidental,  on  the  liberal  construction,  to  the  power  to  regulate 
commerce.  But  the  power  to  make  internal  improvements  is  most 
generally  derived  from  the  revenue  power.  We  have  seen  that 
fills  power  may  be  exercised  in  any  way  which  will  promote  the 
common  defence  or  general  welfare.  If,  therefore,  a  contemplated 
improvement  be  a  suitable  means  of  producing  one  of  these  results, 
the  power  to  raise  and  appropriate  money  for  making  such  improve- 
ment would  seem,  on  the  liberal  construction,  to  be  unquestionably 
incidental  to  the  revenue  power.  But  the  terms  require  that  the 
improvement  be  strictly  national  in  its  character,  and  calculated  to 
benefit  the  whole  Union,  in  one  of  these  ways ;  for  if  it  be  of  a 
merely  sectional  or  local  character,  however  beneficial  to  a  particu- 
lar district,  it  can  in  no  sense  be  said  to  promote  the  common  de- 
fence or  general  welfare.  Again,  while  the  power  to  raise  and 
appropriate  money,  under  these  qualifications,  is  thus  clear,  a  diffi- 
culty arises  with  reference  to  the  actual  construction  of  such  works 
by  the  federal  government,  from  the  local  jurisdiction  of  the  States 
over  the  territory  within  their  respective  limits.  The  whole  spirit, 
as  well  as  the  frequent  expressions,  of  the  constitution,  indicates 
that  without  express  provision  for  that  purpose,  the  jurisdiction  is 
not  to  be  interfered  with,  unless  by  the  consent  of  the  States  con- 
cerned ;  and  the  express  provisions  include  only  two  kinds  of  im- 
provements; namely,  post-roads  and  military  roads.    When  the 

(a)  Sm  a  Story,  Contt  §  ia67-0« 
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constrnction  of  these  becomes  necessary,  Congress  need  not  consult 
the  States ;  but  for  the  construction  of  any  other  improvemeuto 
within  the  States,  it  would  seem  that  their  consent  should  be  first 
obtained. 

I  have  thus  briefly  considered  nine  of  the  most  prominent  of  the 
incidental  powers  hitherto  exercised.  I  might  select  others  of  a  less 
questionable  character.  I  might  refer  to  the  creation  of  the  various 
subordinate  departments  of  government,  and  to  the  very  numerous 
Ic^slative  details  connected  therewith ;  all  of  which  are  more 
or  less  the  fruits  of  incidental  power :  but  enough  has  been  said 
to  illustrate  the  nature  of  incidental  powers,  and  the  propriety  of 
the  liberal  construction  put  upon  the  clause  providing  for  them. 
If,  instead  of  this,  the  strict  construction  had  been  adopted  in 
practice,  it  must  be  evident  that  the  federal  government  would  have 
been  comparatively  inadequate  to  tlie  accomplishment  of  the  grand 
objects  contemplated  by  the  framers  of  the  constitution,  as  we 
gather  them  from  its  comprehensive  preamble. 


LECTURE  XI. 

BILL   OF   RIGHTS,  (a) 

§  78.  Equality  of  Rights.  In  the  two  preceding  lectures,  I  have 
discussed,  under  the  heads  of  enumertUed  and  incidental,  all  the 
powers  delegated  to  the  federal  government.  In  tlie  same  connec- 
tion, I  have  also  considered  the  federal  and  State  prohibitions  re- 
lating to  the  subject-matter  of  these  several  powers.  But  there 
still  remains  a  number  of  federal  and  State  prohibitions,  relating  to 
other  matters,  some  direct  and  others  indirect ;  and  constituting,  in 
the  strictest  sense  of  the  words,  our  declared  or  fundamental  rights. 
A  brief  discussion  of  these  prohibitions  will  terminate  our  view  of 
constitutional  law.  The  Declaration  of  Independence  announces 
the  fundamental  rights  of  man,  in  this  strong  and  comprehensive 
language :  "  We  hold  these  truths  to  be  self-evident :  that  all  men 
are  created  equal ;  that  they  are  endowed  by  their  Creator  with 
certain  inalienable  rights;  that  among  these  are  life,  liberty,  and 
the  pursuit  of  happiness ;  and  that  to  secure  these  rights,  govern- 
ments are  instituted  among  men,  deriving  their  just  powers  from 
the  consent  of  the  governed."  The  federal  constitution  contains 
no  similar  declaration ;  but  in  the  State  constitutions,  the  same 
sentiments  are  universally  reiterated.  The  constitution  of  Ohio 
thus  commences  the  declaration  of  rights :  ^'  All  men  are,  by  nature, 
free  and  independent,  and  have  certain  inalienable  rights,  among 

(a)  See  1  Black.  Com.  127 ;  2  Kent^  Com.  1 ;  2  Story,  Const,  ch.  zlir. ;  Mad.  Pap. 
1665-e. 
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which  are  those  of  enjoying  and  defending  life  and  liberty,  acquir- 
ing, possessing,  and  protecting  property,  and  seeking  and  obtaining 
happiness  and  safety."  Then  follows  this  declaration:  "All  polit- 
ical power  is  inherent  in  the  people.  ■  Government  is  instituted 
for  their  equal  protection  and  benefit,  and  they  hare  the  right  to 
alter,  reform,  or  abolish  the  same,  whenever  they  may  deem  it  nec- 
essary." These  general  and  fundamental  propositions  furnish 
little  matter  for  comment.  They  are  rather  to  be  regarded  as  pref- 
atory to  the  specific  declarations  which  follow  them  as  corollaries. 
To  these,  therefore,  let  us  direct  our  attention.  I  shall  endeavor  to 
group  them  together,  as  well  as  I  may,  with  reference  to  their  sub- 
ject-matter, beginning  with  equality. 

The  nature  of  political  equality  has  already  been  explained,  (a) 
The  language  of  our  constitution  is  very  carefully  guarded,  and  is 
literally  true.  All  men  are  not  born  absolutely  equal  in  every  re- 
spect ;  but  there  must  be  endless  diversities  of  condition,  capacity, 
means,  opportunities,  and  the  like,  which  uo  social  organization 
can  prevent.  But  equality  of  civil  and  political  rights  is  the  birth- 
right of  all  men :  and  this  is  precisely  what  our  constitution  intends 
by  the  declaration, "  that  all  men  are,  by  nature,  free  and  independ- 
ent ; "  instead  of  asserting  that  all  men  shall  be  absolutely  equal  in 
condition.  The  chief  provision  designed  to  secure  our  political 
equality,  is  that  which  prohibits  hereditary  distinctians.  It  is  in 
vain  that  Blackstone  and  others  insist  "  that  the  distinction  of  rank 
and  honors  is  necessary  in  every  well-governed  State  ; "  for  experi- 
ence proves  that  men  will  of  themselves  create  all  the  distinctions 
required,  without  the  aid  of  government,  to  perpetuate  them  in 
the  blood.  And  accordingly  the  federal  constitution  prohibits  both 
the  United  States  and  the  individual  States  from  conferring,  and 
our  citizens  from  receiving,  any  hereditary  title,  emolument,  privi- 
lege, or  honor.  The  State  constitutions  also  generally,  though 
unnecessarily,  contain  a  similar  prohibition ;  and  we  have  seen 
that  before  an  alien  can  be  admitted  to  citizenship,  he  must  re- 
nounce every  title  of  nobility.  In  one  word,  then,  we  acknowledge 
no  nobility  but  that  which  nature  gives  ;  and  no  distinctions,  but 
those  which  men  themselves  achieve.  But  again,  equality  may  be 
counteracted  by  partial  legialationj  (6)  against  which  we  have  no 

(a)  1  Black.  Com.  167  ;  2  Story,  Const.  §  1351-2 ;  Holden  v.  James,  11  Mass.  896. 

[b]  Municipftl  law  is  a  ntU.  It  is  not  a  mere  direction  for  a  particular  case,  or  a 
transient  order  to  a  particular  individual,  but  a  standing  regulation,  operating  upon  all 
who  come  within  the  principle  it  establishes.  This  is  the  general  limit  to  its  exten- 
sion. It  mufit  embrace  an  entire  class,  but  it  need  not  be  universal.  It  cannot  single 
out  an  individual,  for  this  would  be  unjust ;  but  neither  can  it  be  required  to  inchide 
all  the  subjects  of  the  government,  for  this  may  be  sometimes  impossible.  In  Holden 
V.  James,  11  Mass.  396,  the  facts  were  these:  The  defendant  had  been  administrator 
of  a  certain  estate,  to  wliich  the  plaintiff  whs  creditor.  The  statute  of  Massachasetts 
limited  actions  against  administrators  to  four  years  from  taking  out  letters.  In  thia 
case,  the  four  years  had  expired,  and  the  claim  was  barred.  But  the  ptaintifT,  think- 
ing his  case  a  hard  one,  petitioned  the  legislature  to  suspend  the  law  of  limitation  in 
his  particular  case.  A  resolve  was  passed  to  that  effect ;  and  the  question  now  sub- 
mitted to  the  court  was,  whether  the  legislature  had  this  power.  The  court,  in  a  very 
able  opinion^  decided,  that,  although  the  legialatare  has  power  to  repeal  or  snapeDd 
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specific  prohibition.  Probably  it  was  deemed  unnecessary  to  ei- 
press  what  was  so  manifestly  implied.  An  arbitrary  government 
may  make  partial  laws  without  inconsistency,  for  it  does  not  pro- 
fess the  doctrine  of  equality ;  but  in  a  republic,  such  laws  would  be 
as  absurd  and  inconsistent  as  they  are  odious.  Every  thing,  there- 
fore, in  the  shape  of  monopolies ^  is  prohibited  by  the  spirit,  if  not  by 
the  letter,  of  tlie  constitution.  Let  us  not,  however,  carry  this  doc* 
trine  too  far.  It  is  not  necessary  that  laws  should  in  all  cases 
include  every  individual  in  the  community;  they  will,  escape 
the  imputation  of  partiality,  if  they  include  all  persons  similarly 
situated.  The  doctrine  of  equality  only  requires  that  they  shall 
not  exclude  any  persons  coming  within  the  principle  of  their 
operation ;  and  hence  it  is  that  our  numerous  corporations^  with 
special  privileges  and  franchises,  are  not  unconstitutional,  so  long  as 
their  chartera  exclude  no  class  of  persons  from  becoming  members, 

§  78.  Corporal  Liberty,  (a)  As  a  general  proposition,  every  indi- 
vidual, under  our  government,  is  at  full  liberty  to  go  wheresoever, 
or  do  whatsoever  he  chooses,  provided  he  does  not  interfere  with 
the  rights  of  other  persons.  This  may  be  called  his  corporal  liberty ^ 
or  liberty  of  action.  Again,  every  individual  is  at  full  liberty  to 
adopt  and  practice  such  doctrines  as  he  chooses  on  the  subject  of 
religion,  provided  he  does  not  interfere  with  the  rights  of  others. 
This  is  denominated  his  religious  liberty.  Lastly,  every  individual 
is  at  full  liberty  to  speak,  write,  print,  or  publish  whatsoever  he 
chooses,  provided  he  does  not  interfere  with  the  rights  of  others. 
This  is  what  we  understand  by  the  liberty  of  speech  and  of  the  press* 
I  shall  consider  separately  the  provisions  relating  to  each  of  these 
tliree  branches  of  liberty  beginning  with  corporal  liberty.  Individ- 
uals can  only  be  deprived  of  this,  in  three  classes  of  cases.  First, 
by  arrest  in  civil  cases  ;  secondly,  by  arrest  in  criminal  cases  ;  and 
thirdly,  by  standing  towards  another  in  the  relation  of  subjection. 
With  regard  to  arrest  and  detention  in  civil  cases,  we  have  already 
considered  that  declaration  of  our  State  constitution,  which  secures 
every  one  against  imprisonment  for  debt,  if  he  will  honestly  surren- 
der up  his  property  for  the  benefit  of  his  creditors.  It  only  remains, 
therefore,  to  consider  the  detention  of  the  person  in  the  other  two 
classes  of  cases.  And,  first,  with  regard  to  arrest  and  detention  in 
criminal  cases,  there  are  numerous  declarations  tending  to  secure 
individuals  against  all  injustice,  from  tlie  moment  of  arrest  down 
to  the  final  conviction  and  punishment.  I  shall  briefly  describe 
tliese  in  their  order. 

Searches  and  Seizures.  (()  It  is  declared  by  the  fourth  amend- 
any  Uw  M  to  all  penoiw,  it  cannot  exercise  this  power  with  respect  to  any  particular 
indi  viilaal.  It  was  manifestly  contrary  to  the  first  principles  of  civil  liberty  and  nat- 
ural Justice,  and  to  the  spirit  of  oar  constitution  and  laws,  that  any  one  citizen  should 
enjoy  privileges  and  advantages  which  are  denied  to  all  otliers  in  like  circumstances. 
Tlie  constitution  of  Ohio  declares  that  "  all  laws  of  a  general  nature  shall  have  a  uni- 
form operation  throughout  the  State." 

(a)  See  1  Black.  Com.  134;  2  Kent,  Com.  2ft. 

(6)  See  2  Story,  Const  1901 ;  4  Black.  Com.  291 ;  Ex  parU  Burford,3  Craoch, 
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ment  of  the  federal  constitution,  that  ^^  the  right  of  the  people  to 
be  secure  in  their  persons,  houses,  papers,  and  effects,  against  un« 
reasonable  searches  and  seizures,  shall  not  be  violated ;  and  no 
warrants  shall  issue  but  upon  probable  cause,  supported  bj  oath 
or  affirmation,  and  particularly  describing  the  place  to  be  searched, 
and  the  persons  or  things  to  be  seized."  There  is  a  similar  decla- 
ration in  our  State  constitution.  The  effect  is,  tliat  no  person  can 
be  arrested,  or  his  premises  searched,  without  a  warrant,  from  the 
proper  authority,  issued  upon  the  oath  of  some  individual,  and  pai^ 
ticularly  describing  the  person,  place,  or  offence.  In  England,  prior 
to  1763,  a  practice  had  grown  up,  of  issuing  general  warrants  for 
the  apprehension  of  suspected  persons,  or  the  searching  pf  their 
premises,  without  naming  them,  or  describing  their  offence; 
whereby  great  injustice  was  done  to  innocent  persons.  These  war- 
rants were  decided,  in  that  year,  to  be  against  the  common  law, 
and  were  accordingly  suppressed,  (a)  But  the  apprehension  that 
they  might  be  revived  in  this  country,  was  a  sufficient  reason  for 
making  this  declaration. 

Bail,  (6)  Between  the  arrest  and  trial,  the  accused  must  either 
be  detained  in  prison,  or  held  to  bail.  Our  constitution  declares 
that'^^all  persons  shall  be  bailable  by  sufficient  sureties,  unless  for 
capital  of!ences,  where  the  proof  is  evident  or  the  presumption 
great :  "  and  both  constitutions  declare  ^^  that  excessive  bail  sliall 
not  be  required."  The  manner  of  taking  bail  will  be  described 
hereafter.  Suffice  it  here  to  say,  that  these  declarations  sufficiently 
secure  the  liberty  of  the  accused  between  the  arrest  and  trial. 

Mode  of  Accusation,  (c)  The  fifth  amendment  of  the  federal 
constitution  declares  that  ^^  no  person  shall  be  held  to  answer  for 
a  capital  or  otherwise  infamous  crime,  unless  on  a  presentment  or 
indictment  of  a  grand  jury,*  except  in  cases  arising  in  the  land 
or  naval  forces,  or  in  the  militia  when  in  actual  service,  in  time  of 
war  or  public  danger."  Our  constitution  excepts  "  petit  larceny 
and  other  iiiferior  offences."  The  two  words  preientmerU  and  in- 
dictment^  mean  the  same  thing  in  our  practice ;  namely,  a  formal 
accusation  drawn  up  by  the  prosecuting  officer,  and  found  to  be 

447  ;  Ex  parts  Bollman,  4  Cranch,  75  ;  Money  v.  Leach,  3  Burrows,  1848.  As  to  the 
deacription  to  be  made  and  other  proceedings  in  cases  of  seizure,  see  Green  v.  Briggps, 
1  Curtis,  C.  C.  K.  311;  State  v.  Robinson,  83  Maine,  664;  Fisher  r.  McGurr,  1  Gray 
(Mass.),  1. 

(a)  Tiie  legality  of  such  general  warrants,  known  as  writs  of  assistance,  was  con- 
tested before  the  supreme  court  of  the  colony  of  Massachusetts  in  17G1.  It  was  the 
occasion  of  the  celebrated  argument  of  James  Oris,  which  was  said  by  John  Adams 
to  have  given  birth  to  American  independence.  Works  of  Jolin  Adams,  vol.  1,  p.  67 ; 
vol.  2,  Appendix  A ;  vol  10,  pp.  314.  862. 

(b)  The  provision  of  the  federal  constitution  does  not  apply  to  the  State  govern- 
ments. Commonwealth  v.  Hitehings,  6  Gray,  482.  Prtvear  v.  The  Commonwealth, 
6  Wallace,  462. 

(c)  See  2  Story,  Const.  §  1782 ;  4  Black.  Com.  802.  This  provision  requiring 
indictments  does  not  prevent  the  legislatore  from  making  changes  in  the  technical  form 
of  indictments.  Lousee  r.  The  State,  11  Ohio,  68;  Wolf  v.  The  State,  19  Ohio  St 
248.  Nor  does  it  render  unconstitutional  the  provision  of  the  criminal  code,  that  in 
case  of  a  plea  in  abatement  of  misnomer,  the  true  name  shall  be  sabttituted  and  the 
trial  proceed.    Lasure  t;.  Tlie  State,  19  Ohio  St.  614. 
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true  by  a  grand  jury,  consisting  of  fifteen  impartial  persons  acting 
nnder  oath,  of  whom  twelve  at  least  must  concur,  before  the  ac* 
cused  can  be  put  upon  his  defence ;  and  their  deliberations  are 
condacted  nnder  an  oath  of  secrecy,  in  order  that,  if  an  indictment 
be  not  found,  the  grounds  of  suspicion  may  not  be  divulged.  The 
lesult  is,  that  the  common-law  mode  of  proceeding  by  information 
is  here  abrogated,  except  with  regard  to  the  minor  offences.  This 
was  an  accusation  filed  by  the  prosecuting  officer  in  his  official 
capacity,  upon  which  the  accused  was  brought  to  trial,  without  the 
intervention  of  a  grand  jury.  We  have  already  seen  the  iwr 
peaehment  of  officers  for  official  misconduct  requires  an  accusation 
to  be  first  made  and  concurred  in  by  a  majority  of  the  house  of 
representatives.  So  that  we  are  well  secured  against  being  brought 
to  trial,  in  any  case»  without  probable  cause. 

Trial,  (a)  Both  the  federal  and  State  constitutions  contain 
several  declarations  relating  to  the  trial,  in  nearly  the  same  words. 
1.  ^^  In  all  criminal  prosecutions,  the  accused  hath  a  right  to  be 
heard  by  himself  and  his  counsel."  The  ancient  common  law 
inhumanly  denied  the  right  of  having  counsel  in  capital  cases, 
though  it  was  permitted  in  trials  for  minor  offences ;  but,  in  con- 
formity with  the  above  declaration,  both  the  federal  and  State 
courts  are  required  to  assign  counsel,  not  exceeding  two,  in  all 
cases  wlien  the  accused  is  not  able  to  employ  them  ;  and  they  have 
access  to  him  in  prison  at  all  reasonable  hours.  2.  ^^  To  demand 
the  nature  and  cause  of  the  accusation  against  him,  and  to  have  a 
copy  thereof."  Accordingly,  the  federal  and  State  laws  provide 
that  the  accused  shall  be  furnished  with  a  copy  of  the  indictment 
before  the  trial.  (6)  3.  "  To  meet  the  witnesses  face  to  face." 
Accordingly,  written  evidence^  by  depositions,  cannot  be  used  in 
criminal  cases,  unless  by  consent.  The  accused  may  always  claim 
tlie  right  of  hearing  the  evidence  against  him  from  the  lips  of  the 
witnesses,  that  their  whole  bearing  and  demeanor  may  be  noticed 
by  the  jury,  and  any  bias,  evasion,  or  concealment  detected.  (<?) 
4.  "  To  have  compulsory  process  for  obtaining  witnesses  in  his 
favor."  Anciently,  the  accused  could  not  even  have  witnesses 
examined  for  hinL  But  the  federal  and  State  constitutions  not 
only  secure  this  privilege,  but  also  give  him  the  same  means  of 
compelling  their  attendance  that  the  government  has.  The  mode 
of  compulsion  will  be  considered  hereafter.  *  6.  "  To  have  a  speedy 
public  trial,  by  an  impartial  jury  of  the  county  or  district  in  which 
the  offence  shall  have  been  committed."  ((2)     Fir^t^  the  trial  shall 

(a)  See  4  Black.  Com.  855;  2  Story,  Const  §  1702 ;  People  v.  Smith,  8  Wheeler's 
CrimiDal  Casee,  100.  The  provisions  of  the  fifth  and  sixth  amendments  to  the  con- 
stitiitioD  of  the  United  States  do  not  apply  to  crimes  under  the  State  laws.  Twitcheli 
V.  The  Commonwealth,  7  Wall.  821 ;  Prescott  r.  The  State.  19  Ohio  St.  184. 


(c) 


This  right  may  be  waiTed.    FonU  r.  The  State,  8  Ohio  State,  9S. 
doc 


This  dause  does  not  exclude  evidence  of  dying  declarations,  or  of  the  testi- 
mony given  by  a  deceased  witness,  on  a  former  trial  between  the  same  parties.  Sum- 
mons o.  The  Sute,  5  Ohio  Bute,  825. 

{d)  It  has  been  held  that  the  court  may,  at  the  election  of  the  defendant,  try  the 
issne.    Daily  v.  The  State,  4  Ohio  State,  57 ;  Dillingham  v.  The  State,  5  id.  280.   Bat 
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be  speedy.  The  accused,  who  is  presumed  iunoceut  until  proved 
guilty,  shall  not  long  be  kept  in  suspense.  Accordingly,  it  is 
provided,  that,  unless  there  be  some  strong  reason  for  delay,  he  may 
insist  upon  being  tried  at  the  first  term  after  the  arrest.  Secondly ^ 
the  trial  must  be  public.  There  can  be  no  star-chamber  proceed- 
ings. All  must  be  done  in  the  face  of  day.  Thirdly ^  tlie  trial 
must  be  by  an  impartial  jury ;  but  the  various  statutory  provisions 
tending  to  secure  their  impartiality,  will  be  considered  hereafter. 
FourMyy  the  jury  must  be  taken  from  the  county,  in  trials  under 
the  State  law ;  and  from  the  district,  in  trials  under  tlie  federal 
law  ;  unless  it  appear  that  a  fair  trial  cannot  there  be  had.  Thus 
the  accused  is  saved  the  expense  of  a  distant  trial,  and  has  the 
advantage  of  the  good  opinion  he  may  have  established  in  his  own 
neighborhood.  6.  ^'  Shall  not  be  compelled  to  give  evidence  against 
himself."  This  does  not  exclude  voluntary  confessionef,  but  pre- 
cludes all  resoi*t  to  torture  and  the  rack,  or  any  other  compulsory 
means,  to  extort  confessions^  7.  ''  Shall  not  be  twice  put  in 
jeopardy  for  the  same  offence/'  (a)  This  is  only  the  affirmance 
of  a  great  common-law  right.  The  meaning  is,  that  a  person  shall 
not  be  tried  a  second  time  for  any  offence,  after  having  been  onoe 
acquitted  or  convicted  of  that  same  offence,  by  the  verdict  of  a 
jury,  on  which  judgment  has  been  pix)nounced.  But  if  the  jury 
disagree,  or  a  new  trial  be  allowed,  or  judgment  be  arrested,  the 
jeopardy  here  contemplated  has  not  once  existed,  and  another  trial 
may  be  had 

Punuhment.  Both  the  federal  and  State  constitutions  declare, 
that ''  excessive  fines  shall  not  be  imposed ;  nor  cruel  and  unusual 
punishments  inflicted."  (6)  We  have  already  considered,  the 
federal  power  of  punishment,  both  enumerated  and  incidental. 
For  the  rest,  the  power  of  punishment  belongs  to  the  States.  In 
either  case,  however,  if  fines  be  imposed,  they  cannot  be  excessive ; 
and  if  any  other  mode  of  punishment  be  provided,  it  must  neither 
be  cruel  nor  unusual.  By  crutU  is  here  meant  barbarous.  Death 
is  a  cruel  punishment ;  yet  death  is  inflicted  in  one  case  under  the 
laws  of  Ohio,  and  in  several  cases  under  the  laws  of  Congress. 
The  declaration  then  only  means  that  there  shall  be  no  unnecessary 

it  hfts  aince  been  held,  that,  in  the  higher  grades  of  crime  at  le«§t,  it  is  not  in  the  power 
of  the  accused  to  waiTe  a  trial  by  Jury,  and  consent  to  the  finding  of  the  facts  by  the 
court.  Williams  v.  The  State,  12  Ohio  State,  622.  At  common  law,  juries,  it  has  been 
held,  were  the  exclusive  judges  of  eTidence,  but  were  bound  both  in  civil  and  criminal 
cases  to  receive  the  Isw  from  the  court.  Comroonwenlth  v.  Porter,  10  Met.  263 ;  Com- 
monwealth p.  Anthes,  h  Gray,  186;  Williams  v.  The  Stote,  lOInd.608;  Piercer. The 
State,  13  N.  H.  686. .  Montgomery  r.  The  State,  11  Ohio,  424;  Hobbins  v.  The  Sute. 
8  Ohio  Stote.  181.  In  some  of  the  States,  there  are  stotutes  by  which  the  Jury  ia 
made  the  judge  of  the  law  in  criminal  cases.  Such  an  act  was  pronounced  contrary 
to  the  State  constitution  in  Massachusetts,  in  Commonwealth  ».  Anthes. 

(a)  See  4  Black.  Com.  886 ;  2  Storv.  Const.  §  1787 ;  People  v.  Goodwin,  18  Johns. 
187 ;  Pnage  r.  Tlie  State  of  Ohio,  8  Ohio  Stote,  229.  Dobbins  v.  The  State,  14 
Ohio  State,  493 ;  Stewart  v.  The  Stote,  16  Ohio  Stote,  166  ;  Stote  v.  Behimer,  20  Ohio 
Stote.  572. 

(/))  This  provision  in  the  national  constitution  applies  only  to  the  legislation  of 
the  United  Stotet.    PriTear  v.  The  Commonwealth,  6  Wallaoe,  462. 
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toitare  or  barbarity.  And  since  tiie  punishment  cannot  be  unusual^ 
BO  room  is  left  for  the  exercise  of  that  horrid  kind  of  ingenuity, 
which  delights  itself  in  devising  new  modes  of  punishment.  And 
when  we  come  to  the  department  of  criminal  law,  we  shall  find 
that  the  pledge  here  given  has  been  faithfully  kept  Probably  the 
world  does  not  furnish  a  more  humane  and  simple  criminal  code 
than  that  of  Ohio.  But  the  proportioning  of  punishment  to  the 
offence  has  always  been  a  matter  of  difficulty.  No  legislature  can 
beforehand  so  graduate  the  scale  of  punishments,  as  to  adapt  them 
exactly  to  all  the  varying  shades  of  criminality  ;  and  therefore  the 
expedient  adopted-  both  by  the  federal  and  State  legislatures  is,  to 
fix  certain  limits  within  which  the  discretion  of  the  court  may 
range,  in  apportioning  the  punishment  to  the  facts  of  the  case; 
The  remaining  provisions  relating  to  punishment  are  found  only 
in  the  State  constitution,  and  are  as  follows :  Firsts  ^'  no  person 
shall  be  transported  out  of  the  State,  for  any  offence  committed 
within  the  same."  In  other  words,  banishment  cannot  be  resorted 
to  as  a  mode  of  punishment.  Secondly y  '^  no  conviction  shall  work 
corruption  of  blood  or  forfeiture  of  estate."  There  is  a  similar 
provision  by  Congress  in  the  act  of  1790.  It  was  a  barbarous 
doctrine  of  the  English  law,  (a)  that  a  conviction  of  any  of  the 
high  offences  was  followed  by  the  two  consequences  here  prohibited  ; 
namely,  a  corruption  or  attaint  of  blood,  so  that  the  convict  could 
neither  inherit  nor  transmit  inheritance ;  and  a  forfeiture  of  his 
present  property.  In  this  way,  his  innocent  kindred  suffered  for 
his  guilt. 

Domestic  Detention.  (()  This  may  happen  in  consequence  of 
the  relation  of  a  minor  to  his  parent  or  guardian  ;  an  idiot  or 
lunatic  to  his  guardian ;  a  wife  to  her  husband ;  an  apprentice 
to  his  master  ;  and  a  slave  to  his  master. 

HaJbeoB  Corpus,  (c)    I  have  thus  adverted  to  the  constitutional 

la)  8ee  4  Black.  Com.  381. 

(6)  Our  only  constitutional  proTision  upon  this  subject  is»  that '' there  shaU  be 
no  slavery  in  this  Slate;  nor  involuntary  servitude,  unless  for  tlie  puuisliment  of 
crime." 

(c)  See  2  Story.  Const.  §  138»;  8  Black.  Com.  131 ;  2  Kent,  Com.  26;  Hnnl  on 
Habeas  Corpus.  This  writ  appears  to  have  orifpnateil  with  Magna  Cliarta,  and  to 
have  taken  the  place  of  the  stntde  homine  replepiando,  as  tiie  great  writ  of  liberty.  It 
it  said  to  be  a  writ  ofriyht^  but  not  a  writ  ofcouarK,  since  cause  must  be  shown.  Law- 
rence's case,  6  Binney/804;  Ferguson's  case,  9  Johns.  2A6.  '  It  issues  generally  to  try 
the  legality  of  any  detention  by  commitment  or  otherwise.  Among  the  lending  caves 
are  Gregory's  case.  4  Burr.  1991;  U.  S.  v.  Greene,  8  Mason,  482  ;  Commonwealth  v. 
Briggs,  16  Pick.  208;  Mercein  v.  People,  25  Wendell,  64  ;  Commonwealth  v.  Addicks, 
6  Binney,  520;  Stacey's  case,  10  Johns.  828;  Somersett's  case,  20  State  Trials,  1 ; 
U.  S.  9.  Junes,  3  Wash.  C.  C.  R.  224.  Among  the  debated  questions  are,  whether  the 
return  can  be  contradicted;  whetlier  a  writ  of  error  will  lie;  and  whether  one  tri- 
banal  will  inquire  into  a  contempt  against  another ;  as  to  which,  see  Anderson  v. 
Dann,  6  Wheaton,  204;  Burdett  i;.  AbboU,  14  East,  152,  201 ;  Yeates  o.  The  People, 
6  Jolins,  519;  Holmes  v.  Jennison,  14  Peters,  540;  In  re  Falvey  ».  Massing,  7  Wis- 
consin, 680.  The  power  of  the  federal  courts  depends  upon  the  14th  section  of  the 
Mct  of  1788, 1  Stat,  at  Large.  78 ;  and  the  7th  section  of  tiie  act  of  iaS8, 4  Stat,  at  Larger 
034.  See  Bollman's  case,  4  Cranch,  75 ;  Watkins'  case,  8  Peters.  201 ;  Williams'  case, 
9  Peters,  704;  Dorr's  case.  8  How.  105;  in  the  matter  of  Metzger,  5  id.  176;  In 
re  Thomas  Kaine,  14  id.  108.    The  Jurisdiction  of  the  Stote  oouru,  by  means  of  the 
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declarations  tending];  to  secure  corporal  liberty.  Any  personal 
detention  contrary  to  these  provisions  is  unlawful,  whether  it  be 
in  the  public  streets,  in  prisons,  in  private  houses,  or  elsewhere. 
And  now  the  question  arises,  How  is  a  person  unlawfully  detained 
to  recover  his  liberty  ?  Both  the  federal  and  State  constitutions 
declare  that  '^  the  privilege  of  the  writ  of  kabean  corpus  shall  not 
be  suspended,  unless  when,  in  case  of  rebellion  or  invasion,  the 
public  safety  may  requii^e  it/'  By  the  writ  of  habeas  corpus  is 
here  meant,  that  high  and  imperative  writ,  which  issues  as  a  matter 
of  peremptory  right,  in  favor  of  any  person  who  is  in  confinement 
or  detention,  in  any  manner  whatsoever,  except  it  be  on  conviction 
of  some  offence,  for  which  his  imprisonment  is  the  punishment,  as 
provided  in  our  statute.  By  virtue  of  this  writ,  the  person  so 
detained  is  carried  at  once  before  a  judge  to  have  the  cause  of  his 
detention  investigated,  and  if  it  appear  to  be  unlawful,  he  is  imme- 
diately set  at  liberty.  No  comment  can  make  the  importance  of 
this  privilege  more  manifest  tlian  ttie  bare  statement  of  what  it  i& 
In  fact,  it  is  universally  regarded  as  the  grand  bulwark  of  corporal 
liberty ;  and  hence  the  precaution  to  declare  that  it  shall  never  be 
suspended,  except  in  cases  of  the  most  overpowering  necessity. 
There  is,  moreover,  in  addition  to  the  recovery  of  liberty,  a  remedy 
in  damages  for  the  unlawful  detention,  by  an  action  for  maiiewus 
proieciUian  or  false  imprisonment ;  but  these  do  not  belong  to  our 
present  discussion. 

§  79.  Religious  Liberty,  (a)  The  reason  why  government  ought 
not  to  interfere  with  religion  is,  that  religion  is  a  matter  exclusively 
between  man  and  his  Creator.  Yet,  clear  as  this  proposition  is, 
almost  every  government  in  the  world,  except  ours,  haa  made 
religion  a  matter  of  state ;  until  the  union  of  church  and  state  had 
almost  become  a  political  axiom.  If  we  take  England  as  an  ex- 
ample, we  find  that  a  very  large  portion  of  her  laws  have  relation 
to  her  religious  establishment  Indeed,  we  owe  the  first  settlement 
of  this  country  to  her  interference  with  the  consciences  of  her 
subjects.  The  first  colonists  came  here  to  enjoy  that  religious 
liberty  which  was  denied  them  at  home.  And  the  doctrine  for 
which  they  sacrificed  bo  much  is  now  incorporated  into  all  our 
constitutions.  The  federal  constitution,  in  the  first  amendment, 
declares  that "  Congress  shall  make  no  law  respecting  an  estab- 
lishment of  religion,  or  prohibiting  the  free  exercise  thereof ; " 

writ  of  hahens  corpus,  to  pass  upon  the  legality  of  the  detention  of  persons  who  are  in 
the  custody  of  the  United  States  officers,  and  to  discharge  them  from  snch  custody, 
has  recently  been  passed  upon  in  elaborate  decisions.  In  re  Booth,  3  Wisconsin,  1, 
Kx  parte  Booth,  id.  146 ;  In  re  Booth  and  Rycraft,  id.  167  ;  Bagnall  v.  Ableman,  4  id. 
163 ;  Ableman  p.  Booth,  and  United  States  r.  Booth,  21  How.  606;  Ex  parte  Bushnell, 
8  Ohio  State,  690;  Ex  parte  Collier,  6  id.  66.  When  in  an  application  to  a  State 
court  it  appears  by  the  return  that  the  prisoner  is  held  under  the  authority,  or  claim 
and  color  of  authority,  of  the  United  Sutes  by  an  officer  of  the  government,  the 
court  can  inquire  no  further,  but  must  refuse  the  writ  Tarble's  case,  IS  Wall. 
307.  Tills  writ  cannot  be  used  as  a  summary  protest  to  reriew  or  revise  errors  or 
irregularities  in  the  sentence  of  a  court  of  competent  jurisdiction.  Ex  parte  Shaw,  7 
How.  81 ;  Piatt  v.  Harrison,  6  Clarke  (Iowa),  79. 
(a)  2  Kent,  Com.  84. 
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and,  in  another  place,  that  "  no  religious  test  shall  ever  be  required 
as  a  qualification  to  any  office  or  public  trust  under  the  United 
States."  Our  State  constitution  contains  a  still  more  full  and 
emphatic  declaration,  in  these  words :  ^^  All  men  have  a  natural 
and  indefeasible  right  to  worship  Almighty  God  according  to  the 
dictates  of  their  own  conscience.  No  person  shall  be  compelled 
to  attend,  erect,  or  support  any  place  of  worship,  or  maintain  any 
form  of  worship  against  his  consent ;  and  no  preference  shall  be 
given  by  law  to  any  religious  society ;  nor  shall  any  interference 
with  the  rights  of  conscience  be  permitted.  No  religious  test  shall 
be  required  as  a  qualification  for  office,  nor  shall  any  person  be 
incompetent  to  be  a  witness  on  account  of  his  religious  belief ;  but 
nothing  herein  shall  be  construed  to  dispense  with  oaths  and 
affirmations.  Religion,  morality,  and  knowledge,  however,  being 
essential  to  good  government,  it  shall  be  the  duty  of  the  general 
assembly  to  pass  suitable  laws  to  protect  every  religious  denomi- 
nation in  the  peaceable  enjoyment  of  its  own  mode  of  public 
worship,  and  to  encourage  schools  and  the  means  of  instruction.'^ 
The  result  is,  that  we  enjoy  an  entire  freedom  of  conscience  in 
religious  matters ;  and  that  we  have  very  few  legislative  provisions 
in  any  way  connected  with  religion.  We  have  seen  that  in  the 
first  two  sales  of  land  by  the  federal  government,  within  the  State, 
one  section  in  each  township  was  set  apart  for  the  support  of 
religion :  a  thing  which  has  not  been  done  since  the  adoption  of 
the  federal  constitution ;  and  there  are  some  legislative  provisions 
relating  to  the  management  of  these  lands.  But,  with  these  ex- 
ceptions, the  only  provisions  we  have  in  any  way  connected  with 
religion,  are  those  which  prohibit  the  disturbing  of  religious  societies 
when  met  for  tlie  purpose  of  worship,  and  which  secure  to  such 
societies  a  perpetuity  in  their  lands  used  for  church  purposes, 
without  a  specific  act  of  incorporation. 

§  80.  Liberty  of  Speech  and  of  the  Press,  (a)  It  has  been  well 
remarked  that  there  is  little  danger  from  error  of  opinion,  when 
there  is  a  free  opportunity  to  expose  and  correct  it  by  speech,  and 
by  the  press.  This,  then,  is  one  motive  for  securing  this  branch 
of  liberty.  And  another  is  to  secure  the  accountability  of  public 
agents.  PubliQ  opinion  is  the  tribunal  before  which  a  corrupt  or 
unfaithful  officer  most  fears  to  be  arraigned  ;  but  the  efficiency  of 
this  restraint  depends  cliiefly  upon  the  freedom  with  which  every 
one  is  allowed  to  express  his  opinions  on  public  affairs.  Without 
adverting,  therefore,  to  the  high  considerations  growing  out  of  the 
sacredness  of  the  right,  abstractly  viewed,  we  find  in  expediency 
alone  a  sufficient  reason  for  securing  to  opinion  the  utmost  free- 
dom, both  as  to  its  formation  and  expression.  Accordingly,  the 
federal  constitution  declares  that  ^^  Congress  shall  make  no  law 
abridging  the  freedom  of  speech  or  of  the  press."     Our  State 

(a)  See  2  Stoiy,  Const.  §  1880;  2  Kent,  Com.  19 ;  4  Black.  Com.  151 ;  Starkie  on 
Blander;  fioit  on  Libel;  Ohio  Code,  §S  16,  124,  125,  899,  552. 
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eonstitntion  is  more  diffuse  in  its  language.  It  begins  by  declaring 
that "  every  citizen  may  freely  speak,  write,  and  publish  Ids  senti- 
ments on  all  subjects,  being  responsible  for  the  abuse  of  the  right, 
and  no  law  shall  be  passed  to  restrain  or  abridge  the  liberty  of 
speech  or  of  the  press."  This  qualification  is  tacitly  annexed  to 
every  species  of  civil  liberty.  They  who  abuse  it  are  held  liable 
for  the  injury  resulting  from  such  abuse.  It  was  well,  however,  to 
guard  the  above  declaration  against  the  possibility  of  cavil.  The 
doctrine  then  is,  that  the  liberty  of  speech  and  of  the  press  consists 
in  freedom  from  previous  censorship  or  restraint,  and  not  in 
exemption  from  subsequent  liability  for  the  injury  which  may 
thereby  be  done.  And,  accordingly,  the  law  makes  provision  by 
which  the  person  injured  may  have  his  civil  action  of  slander  or 
libels  to  recover  damages  done  to  his  reputation  ;  and  by  which 
the  libeller  may  be  criminally  prosecuted  as  an  offender  against 
the  public  peace.  Again,  it  is  declared,  that  ^^in  all  criminal 
prosecutions  for  libel,  the  truth  may  be  given  in  evidence  to  the 

i'ury,  and  if  it  shall  appear  to  the  jury  that  the  matter  charged  as 
ibellous  is  true,  and  was  published  with  good  motives,  and  for 
justifiable  ends,  the  party  shall  be  acquitted."  The  common-law 
doctrine  is,  that  in  a  civil  action,  either  for  verbal  or  written 
slander,  the  truth  may  always  be  given  in  evidence ;  but  on  an 
indictment  for  a  libel,  never;  because  the  criminality  of  a  libel 
consists  in  its  tendency  to  disturb  the  public  peace,  which  tendency 
would  be  the  same  whether  the  libel  was  true  or  false.  And  this 
agrees  with  our  statutory  definition  of  a  libel,  which  requires  it  to 
be  ^^  false  or  malicious."  This  provision,  therefore,  alters  the 
common  law  only  when  the  libel  ^^  was  published  with  good  motives, 
and  for  justifiable  ends."  In  such  cases,  the  truth  may  be  given 
in  evidence ;  but  in  other  cases,  it  is  no  justification.  This  dis- 
tinction is  rational  and  well  founded.  The  truth  ought  to  be 
published,  when  it  concerns  the  public  to  know  it;  but  private 
matters,  even  though  true,  ought  not  to  be  made  public,  in  order 
to  disgrace  private  individuals  without  benefiting  the  pubhc. 

In  conclusion,  it  is  proper  to  remark,  that  the  true  nature  of  that 
liberty  and  equality  which  we  have  now  been  considering,  is  often 
mistaken  or  misrepresented.  We  have  seen  that  civil  liberty  is 
liberty  protected  and  restrained  by  law ;  and  that  social  equality 
is  only  an  equality  of  rights  and  obligations,  as  determined  by  law. 
In  this  view,  both  are  so  mutually  dependent  upon  each  other, 
that  neither  can  exist  without  the  other.  But  this  is  true  only  of 
liberty  and  equality  as  above  defined  ;  for  an  absolute  equality  of 
condition  is  incompatible  with  any  degree  of  liberty.  What  is  it 
to  be  born  free,  and  to  live  free,  but  to  have  the  capability  of  carv- 
ing out  our  own  particular  fortunes  for  ourselves,  and  thus  differing 
indefinitely  from  those  around  us  ?  It  would  require  more  than  a 
Nero's  despotism  to  reduce  all  men  to  a  strict  level,  and  keep  them 
there.  Even  the  most  abject  of  slaves  will  differ  in  condition. 
Inequality  of  condition,  therefore,  is  the  natural  offspring  of  civil 
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liberty  and  equality  of  rights.  Bat  how  often  has  this  great  truth 
been  lost  sight  of!  We  need  not  go  to  the  ostracisms,  the  perse- 
cutions, and  the  banishments  of  ancient  Greece  or  Rome,  for  ex- 
amples. We  need  not  even  go  so  far  back  as  the  reign  of  terror 
in  Prance,  when  the  guillotine  was  employed,  in  the  name  of  lib- 
erty, to  bring  about  an  absolute  equality.  We  may  find  alarming 
indications  of  the  same  spirit  at  home.  Under  the  magic  name  of 
equality,  the  doctrines  of  agrarianism  are  beginning  to  be  openly 
avowed;  and  unprincipled  demagogues  are  industriously  sowing 
the  seeds  of  jealousy  and  disaffection  between  tlie  rich  and  the 
poor,  the  intelligent  and  the  ignorant,  the  illustrious  and  the  ob- 
scure. These  distinctions  they  would  abolish,  not  by  the  regular 
results  of  free  and  generous  competition,  but  by  the  combined  force 
of  numbers  trampling  down  superiority.  And  liberty  has  l)een 
perverted  in  a  similar  manner.  The  people  are  told  that  their 
voice  is  the  voice  of  God ;  in  their  self-love,  they  take  this  hackneyed 
saying  literally ;  and  what  then  is  the  majesty  of  law,  if  it  happen 
to  stand  in  the  way  of  their  capricious  will !  There  can  be  but 
one  earthly  supremacy ;  and  if  this  is  to  be  found  in  the  fitful 
ebullitions  of  popular  feeling,  the  boasted  supremacy  of  law  becomes 
a  mere  name.  This  position  is  too  clear  for  argument  If  the 
people  are  to  rise  against  their  own  laws,  and  suicidally  trample 
them  under  foot,  and  if  public  opinion  is  to  sustain  them  in  so 
doing,  there  can  be  no  such  thing  as  security ;  for  we  shall  hold 
our  rights  at  the  mercy  of  a  mob  of  tyrants  the  most  arbitrary 
and  inexorable ;  and  the  signs  of  mob  rule  have  of  late  been  fear- 
fully multiplying,  both  in  theory  and  practice.  Doctrines  have 
been  advanced  in  high  places  which  clearly  sanction  popular  vio- 
lence against  obnoxious  laws ;  and  in  almost  every  quarter  of  the 
country,  practice  has  followed  precept,  and  the  laws  have  been 
tumultuously  set  at  defiance.  These  things  may  well  excite  alarm 
in  every  patriotic  bosom.  If  a  determined  stand  be  not  taken  by 
the  friends  of  order  against  these  tendencies  towards  the  subver- 
sion of  order,  the  most  fearful  convulsions  may  well  be  appre- 
hended. Let  it  never  be  forgotten,  that  the  sole  tenure  by  which 
we  hold  our  rights,  is  the  absolute  and  unquestioned  supremacy 
of  the  law.  This  must  be  maintained,  and  insubordination  pre- 
vented, at  all  hazards.  The  mob  must  be  kept  down,  cost  what  it 
may  :  otherwise  the  days  of  free  government  are  numbered.  Here 
is  our  Rubicon,  and  it  must  not  be  crossed. 

§  81.  Right  of  Property,  We  have  seen  that  "  the  right  of  ac- 
quiring, possessing,  and  protecting  property,"  is  set  down  in  our 
constitution  among  "  the  unalienable  rights.  Whether  it  be  so 
or  not,  is  a  matter  of  speculation,  upon  which  I  shall  not  waste 
time.  It  is  enough  for  us,  that  the  right  of  property  exists  under 
the  social  compact,  and  that  the  protection  and  regulation  of  it 
form  a  leading  object  of  municipal  law.  Property,  as  we  have 
seen,  is  either  in  possession  or  in  expectation,  and  the  declarations 
now  to  be  discussed  relate  to  both  descriptions  of  property,  with  a 
Tiew  to  secure  its  inviolability  by  government. 
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Property  in  PoiBes^ian.  (a)  The  language  of  the  ordinance  of 
1787  is,  ^^  Should  the  public  exigencies  make  it  necessary  for  the 

(a)  See  2  Story.  Contt.  §  1790 ;  2  Kent,  Com.  888 ;  1  West.  Law  Joar.  S71 ;  Bates 
r.  Cooper,  6  Ohio,  116 ;  Willyard  u.  Hamilton,  7  Ohio,  part  2,  111 ;  Cooper  v.  Williiima, 
4  Oliio,  258 ;  Cooper  t;.  Warren  Canal  Company,  7  Ohio,  242 ;  Parks  v.  Beaton,  16 
Pick.  207  ;  Schuylkill  Company  v.  Thobam,  7  Serg.  &  R.  422 ;  /n  re  Albany  Street,  11 
Wendvll,  168;  In  re  Furman  Street,  17  Wendell,  670;  Gardner  v.  Newburgh,  2  Jolina 
Ch.  Rep.  102 ;  Beekman  v.  Saratoga  Railroad  Company,  8  Paige,  46 ;  Rogers  v.  Brad- 
Shaw,  20  Johns.  785 ;  McArthur  v.  Kelly,  6  Ohio,  189.  In  Gardner  r.  Trustees  of 
Ne«^ burgh,  2  Johns.  Ch.  Rep.  102,  the  facts  were  these:  Gardner  owned  a  farm 
through  which  a  stream  flowed,  which  he  used  for  various  valuable  purposes.  The 
stream  issued  from  a  stream  on  his  neighbor's  farm.  The  legislature  authorized  the 
trustees  to  take  water  from  the  spring  in  pipes  for  the  use  of  the  town  of  Newborgh, 
but  made  no  provision  for  making  up  to  Gardner  the  loas  he  would  sustain  by  divert- 
ing the  water.  Held,  that  he  was  entitled  to  a  fair  compensation  before  the  water 
could  be  diverted ;  and,  as  the  law  made  no  provision  therefor,  an  injunction  was 
granted.  In  Rogers  r.  Bradshaw,  20  Johns.  Rep.  786,  the  facta  were  tliese :  The 
legislature  of  New  York  authorized  the  canal  commissioners  to  take  lands  neceaaary 
for  the  canal.  It  became  necessary  to  use  the  turnpike  track  for  the  canal,  and  to 
construct  a  new  turnpike  on  Bradshaw's  land.  He  brought  trespass.  Held,  that  tres- 
pass would  not  lie.  Bradshaw  was  entitled  to  contpensation ;  but  aa  his  land  was 
necessar}'  for  the  new  road,  which  was  rendered  necessary  by  the  canal,  the  commis- 
sioners were  not  trespassers.  A  turnpike  is  a  public  road.  Dictum,  that  even  though 
an  act  taking  private  property  for  public  ui<es  makes  no  provisions  for  oonipensatiun, 
it  still  shields  the  persons  entering  from  liability  as  trespassers.  And  see  2  Kent,  Com. 
880,  note.  In  Beekman  v.  Saratoga  Railroad  Company,  8  Paige,  46,  the  facts  were 
these :  The  company  had  projected  the  railroad  over  Beekman's  land,  the  only  con- 
Tenient  place.  He  had  refused  his  consent,  and  would  make  no  agreement  for  com- 
pensation. Pursuant  to  the  charter,  the  governor  had  appointed  commissioners,  who 
had  appraised  damages,  and  the  amount  was  deposited  in  bank  for  Beekman,  who  had 
notice  of  the  fact.  He  applied  for  an  injunction,  which  was «ref used.  Heldt  that  a 
railroad  was  a  public  use,  if  the  legislature  chose  so  to  consider  it,  for  which  private 
property  might  l)e  taken.  That  the  government  might  exercise  tlie  right  of  eminent 
domain  through  a  private  corporation.  That  the  charter  must  provide  a  fair  mode  of 
ascertotning  the  compensation,  but  it  need  not  be  a  jury,  since  the  constitutional 
guaranty  of  a  right  to  a  trial  by  jury  relates  only  to  atrial  of  issues  of  fact  in  civil  and 
criminal  cases  in  courts  of  justice.  And  see  Willyard  v,  Hamilton,  7  Ohio,  part  2,  111. 
In  Cooper  v.  Williams,  4  Ohio  R.  253,  the  facts  were  theM; :  The  law  authorizing 
the  construction  of  the  Ohio  canal  empowers  the  commissioners  to  take  any  land, 
water,  or  materials  necessary  ;  and  if  application  be  made  within  one  year  for  oom- 
pensation,  they  are  to  appoint  three  or  five  appraisers  to  assess  damages,  deducting 
benefits, which  award  the  commissioners  are  to  pay.  Cooper  owned  hind  on  Mad  River, 
commanding  a  large  water-power,  part  of  which  he  was  using.  The  canal  commia- 
aionera  constructed  a  dam  above  him,  and  a  feeder,  by  which  they  took  out  three 
thousand  cubic  feet  per  minute,  which  greatly  dmiinished  the  water-power  Cooper 
might  use  on  his  land.  This  quantity  was  necessary  to  supply  the  canal.  On  ita 
transit,  two-thirds  could  be  used  aa  water-power,  which  the  commissioners  propoaed 
to  sell  for  the  use  of  the  State.  Cooper  applied  for  an  injunction,  which  was  reinsed. 
Held,  t\\Rt  Cooper  was  entitled  to  compensation  for  any  of  his  land  taken,  or  for  any 
loss  of  the  use  of  water  flowing  by  or  through  his  land.  But  he  had  no  such  right  in 
the  water  of  Mad  River,  that  the  State  might  not  uke  ao  much  of  it  as  the  canal 
required,  making  compensation.  And  having  taken  it,  the  State  might  use  it  in  its 
transit,  or  sell  the  use  of  it  The  same  was  aflSrmed  in  Cooper  v.  Williams,  6  Ohio 
R.  391.  In  Bates  '■*.  Cooper,  6  Ohio  R.  116,  the  direct  question  of  the  constitutional- 
ity of  the  canal  laws  as  to  taking  private  property  was  presented,  and  their  conatito- 
tionality  sustained.  The  intimation  is,  that  it  is  sufficient,  if  the  law  provides  some 
equitable  mode  of  ascertaining  compensation,  without  requiring  it  to  be  assessed  and 
paid  over  before  proceeding  with  the  work.  In  McArthur  i;.  Kelly,  6  Ohio  R.  189.  the 
whole  subject  of  jury  trials  is  very  fuUy  considered.  The  particular  point  decided  ia, 
that,  as  our  constitution  requires  the  compensation  to  be  in  money,  the  legislature 
cannot  authorize  the  canal  commissioners  to  compensate  one  man  for  the  injury  he 
will  sustain  in  his  waterpower,  by  constructing  a  mill-race  on  the  land  of  another 
man.  In  Young  v.  Buckingham,  6  Ohio,  486,  the  legislature  authorized  the  erection 
of  a  toll-bridge  over  the  Muskingum,  providing  that  damages  should  be  estimated  by 
three  oommissionert  appointed  by  the  oomrt  of  oommon  pleaa.  Only  two  of  the  com- 
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common  preservation  to  take  any  person's  property,  or  to  demand 
bis  particular  services,/!^//  compensation  shall  be  made  for  the  same." 
The  language  of  the  federal  constitution  is,  ''  Nor  shall  private 
property  be  taken  for  public  use  without  jttst  compensation,^^  The 
language  of  our  first  State  constitution  is,  "  Private  property 
ought  and  shall  ever  be  held  inviolate,  but  always  subservient  to 
the  public  welfare,  provided  a  compensation  in  money  be  made  to  the 
owner.*'  The  language  of  our  new  constitution  is,  "  Private 
property  shall  ever  be  held  inviolate,  but  subservient  to  the  public 

missioDera  concurred  in  the  award.  HeJd,  that  a  toll-bridge  is  a  public  use,  for  which 
private  property  may  be  uken ;  and  tliat  the  award  of  the  niigority  of  the  commis- 
sioners is  sufBuient.  A  State  cannot,  in  the  exercise  of  the  right  of  eminent 
domain,  authorize  tiie  takidg  of  property  for  a  private  use.  Nesbic  o.  Trumbo,  89 
III.  110 ;  Tide  Water  Co.  v.  Coster,  3  Green  (N.  J.).  5ia  The  legislature  is  the  sole 
jadge  as  to  whetiier  the  exigency  for  the  property  for  a  public  use  exists,  but  are  not 
sole  judge  of  what  is  a  public  use  :  on  this  last  point  the  court  will  review  their  deci- 
sion. Tyler  v.  Beaciier,  44  Vt  049;  Talbot  u.  Hudson,  82  Mass.  417;  Memphis 
Freight  Co  v.  Mompliis,  4  (.?old.  419.  Ground  cannot  be  taken  under  this  form  for  a 
private  road.  Osborn  v.  Hart.  24  Wis.  89 ;  Bankhead  r.  Brown.  25  Iowa,  640;  Crear 
9.  Crossley,  40  ill.  175.  A  city  may  be  authorized  to  take  the  entire  fee  of  a  district 
of  low  Und  for  the  public  health,  fill  it  up,  and  sell  it  out  again.  Duigley  v.  Boston, 
100  Mass.  554. 

Since  this  note  was  written,  many  changes  have  taken  place  besides  those  made 
by  the  constitution.  In  this  State,  the  exclusive  jurisdiction  is  committed  to  the  pro- 
bate court,  with  a  jury  of  twelve.  This  constitutional  provision  for  the  payment 
for  land  taken  for  public  purposes  does  not  execute  itself.  A  law  authorizing  the 
appropriation  of  land,  which  dues  not  provide  a  mode  of  assessing  the  value,  is  inop- 
erative. Lamb  v.  Lane.  4  Ohio  St.  167 ;  Watson's  Ex'rs  v.  Trustees  Pleasant  Tp.  21 
Ohio  St.  667.  Notice  may  he  given  by  publication  to  non-resident  land-owners,  if  the 
law  so  provide,  and  in  such  case  a  &ilure  to  claim  within  a  limited  time  may  be 
decinred  a  waiver  of  claim.  Cupp  v.  Com'rs  of  Seneca  Co.  19  Ohio  St  604;  Reck- 
ner  r.  Wanier,  22  Ohio  St.  275.  Though  in  case  of  a  failure  to  put  in  a  claim  within 
a  proper  time,  caused  hy  inevitable  accident,  a  court  of  equity  might  relieve,  yet  it 
will  nut  be  sufficient  that  a  man  knowing  of  the  day,  and  leaving  home  on  business, 
is  delayed  on  his  return  by  an  accident  to  the  train,  as  this  might  have  been  guarded 
against.  Keckner  i;.  Warner,  tupra.  It  may  be  well  to  observe  that  the  clause  in  the 
feilerai  constitution  does  not  apply  to  State  legislaUon.  Barrcm  v.  Baltimore,  7  Peters, 
243.  Nor  will  a  court  of  clumcery  interfere.  Walker  o.  Mad  Uiver  R.  Co.  8  Ohio,  88. 
Where  a  railroad  has  been  once  located^it  cannot  be  changed  without  an  express  author- 
ity. Morehead  r.  Little  Miami  R.  Co.  17  Ohio,  840.  Where  a  canal  contractor  enters  for 
materials  under  the  written  authority  of  the  engineer,  this  is  a  justification  in  tres- 
pass. Bliss  V,  Hosmer,  15  Ohio,  44;  Lyon  v.  Jerome,  15  Wendell,  667  ;  Wheelock  v. 
Young.  4  Wendell,  647  ;  Fulton  v.  Mounhan,  4  Ohio,  426 ;  McClintock  v.  Inskip,  18 
Oltio,  21.  Whether  land  can  now  be  taken  in  fee,  for  railroads  and  the  like,  or  only  a 
rigiit  of  wav,  seeBloodgood  v.  Motiawk  R.  Co.  14  Wendell,  51.  Raleigh  &  Gaston 
R.  Ii.Co,  r.'Davis,  2  Dev.  &  Bat.  467;  Hey  ward  v.  Mayor  of  New  York,  8  Selden, 
314 ;  Quimby  r.  Vt.  Central  R.  R.  Co.  23  Vt.  387  ;  De  Varaigne  v.  Fox,  2  Blatchf. 
C.  C.  95.  The  owner  of  lots  upon  a  public  street  hns  a  private  right  in  such  street, 
valuable  as  property, and  when  exercising  reasonable  cure  and  prudence,  he  makes 
erections  on  the  lot  in  accordance  with  the  established  grade,  and  a  subsequent  alter- 
ation «if  the  grade  is  made,  whereby  he  suffers  substantial  injury,  he  is  entitled  to 
compensation.  Crawford  v.  Village  of  Delaware,  7  Ohio  State,  459.  But  the  pre- 
vailing rule  is  that  damages  are  not  recoverable  for  such  consequential  injuries,  unless 
specially  provided  by  statute.  See  Pierce  on  American  Railroad  J>aw,  pp.  178,  222, 
and  caaea  cited.  As  to  the  extent  of  the  right  to  appropriate  beyond  the  track  for 
depots,  shops,  and  the  like,  see  Kyle  v.  Auburn  R.  Co.  2  Barbour,  Ch.  R.  489 ;  Kem- 
per V.  Cincinnati  Turnpike,  11  Ohio,  392.  Giesy  v.  Cincinnati,  W.  &  Z.  R.  R.  Co. 
4  Oliio  State,  308.  New  Orleans  Second  Municipality,  1  La.  An.  Rep.  128 ;  Lau- 
derbrun  v.  Duffy,  2  Barr,396;  Navigation  Co.  v.  Commissioners,  11  Penn.  State,  202 ; 
Hankins  v.  Lawrence,  8  Blackford,  266.  For  the  rule  of  damages,  see  13  Law  Jour. 
Rep.  4^^ ;  Sedgwick  on  Damages,  ch.  -xxiii.  The. subject  of  taking  private  property 
ibr  public  uses,  ia  considered  ia  Pierce  on  Americaii  Railroad  Law,  ch.  vili. 
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welfare.  When  taken  in  time  of  war  or  other  public  exigency^ 
imperatively  requiring  its  immediate  seizure,  or  for  the  purpose  of 
making  or  i^epairing  roads  which  shall  be  open  to  the  public  with- 
out charge,  a  compensation  shall  be  made  to  the  owner  in  money ; 
and  in  ail  other  cases  when  private  property  shall  be  taken  for 
public  use,  a  compensation  therefor  shall  first  be  made  in  money, 
or  first  secured  by  a  deposit  of  money;  and  such  compensation 
shall  be  assessed  by  a  jury  without  deduction  for  benefits  to  any 
property  of  the  owner."  (a)  And  again,  "  No  right  of  way  shall 
be  appropriated  to  the  use  of  any  corporation  until  full  compensa- 
tion therefor  be  first  made  in  money,  or  first  secured  by  a  deposit 
of  money,  to  the  owner,  irrespective  of  any  benefit  proposed  by  such 
corporation,  which  compensation  shall  be  ascertained  by  a  jury  of 
twelve  men,  in  a  court  of  record,  as  shall  be  prescribed  by  law.*'  (6) 
These  declarations  assert  two  great  principles.  First,  the  private 
right  of  an  individual  must  yield  to  the  eminent  domain  of  govern- 
ment, whenever  the  public  good  requires  it.  And  this  is  well ;  for 
otherwise  it  would  be  in  the  power  of  one  obstinate  owner  to  prevent 
the  execution  of  any  of  those  great  public  improvements  which 
contribute  so  much  to  the  general  convenience  and  happiness. 
Secondly,  to  equalize  the  burden  and  avoid  all  hardship,  the  owner 
of  property  so  taken  is  to  receive  a  compensation,  which  shall 
be  full,  just,  and  in  money.  Any  law,  therefore,  which  should  con- 
demn private  property  for  any  other  than  a  public  use,  or  which 
should  not  provide  for  such  a  compensation,  would  be  unconstitu- 
tional. One  question  formerly  much  discussed  was,  whether  the 
compensation  must  be  paid  before  the  property  is  taken.  The 
answer  was,  that  if  a  law  authorizing  property  to  be  taken,  provides 
an  equitable  mode  of  ascertaining  the  compensation^  and  directs 
it  to  be  paid,  the  law  is  valid ;  but  in  any  given  case,  if  the  owqer 
of  property  could  make  it  appear  that  his  compensation  would  be 
doubtful  or  improbable,  he  might  obtain  an  injunction  against  taking 
the  property  until  the  compensation  had  been  secured,  (c)  Anr 
other  question  was,  whether  benefits  were  to  be  taken  into  view  in 
fixing  the  amount  of  compensation.  Upon  this  question  there  wag 
much  contrariety  of  opinion.  There  is  an  obviuus  distinction  to  be 
made  between  paying  for  property  actually  taken,  and  paying  for 
consequential  injury  where  property  is  not  taken.-^  To  the  latter 
case,  the  constitutional  provisions  do  not  apply.  It  is  a  mere 
question  of  damages;  and  as  there  can  be  no  actual  damages 
where  the  benefit  exceeds  the  injury,  there  is  no  doubt  that  ben^ts 
may  be  properly  offset  against  consequential  injuries,  (d)     But  can 

(a)  A  jury  of  twelve  men  is  intended  by  this  clause,  but  the  assessment  may  be 
made  in  the  first  instnnce  by  a  commission,  reserving  an  appeal  to  a  jury.  Lamb  v. 
Lane,  4  Ohio  State.  167. 

{!>)  Gieay  u.  C.  W.  &  Z.  R.  R.  Co.  4  Ohio  Sute,  808 ;  In  matter  of  Wells  Coontj 
Road,  7  Oiiio  State.  21. 

(c)  Pierce  on  American  Railroad  Law,  pp.  168,  609,  and  cases  cited;  Cosh- 
man  V.  Smith,  84  Maine,  247;  Bioodgood  v,  Mohawk  &  Hudson  R.  R.  Co.  14 
Wendell,  61. 

(d)  The  benefits  deducted  are  generally  conlined  to  such  as  are  pecaliar  to  th« 
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benefits  be  offset  against  the  yalne  of  the  property  actually  taken  7 
In  this  State,  where  the  compensation  must  be  *^  in  money ^^^  the 
answer  must  undoubtedly  be  in  the  negative;  for  the  benefits 
derived  from  the  vicinity  of  a  public  improvement,  however  great, 
are  not  literally  money.  But  how  is  it  where  the  compensation  is 
only  i-equired  to  be  "/!«<,"  cfr  "/i*W,"  without  specifying  money  ? 
Can  benefits,  then,  be  offset  against  property  ?  It  would  seem  they 
cannot ;  for  while  many  share  in  the  benefits  of  any  great  public 
work,  besides  those  whose  property  is  taken  for  its  construction, 
this  rule  would  make  the  burden  fall  wholly  on  the  latter  class, 
which  would  be  unjust  It  may  be  said,  however,  that  when  a  man 
is  not  made  absolutely  poorer  by  taking  part  of  his  property,  no 
injury  is  done  him.  But  the  answer  is,  that  relatively  he  is 
made  poorer,  by  so  much  as  the  property  is  worth,  because  his 
neighbors,  whose  property  is  not  taken,  share  equally  in  the  bene- 
fits. On  the  whole,  then,  the  rule  would  seem  to  be,  that  property 
actually  taken  for  public  uses  must  be  paid  for,  without  reference 
to  benefits,  which  can  only  be  offset  against  consequential  damages. 
Still  another  question  was,  whether  the  amount  of  comp>ensation 
must  be  determined  by  a  jury  of  twelve  persons.  It  has  been 
decided  that  any  fair  and  equitable  mode  will  be  sufficient,  as  by 
disinterested  appraisers  or  commissioners,  (a)  But  in  tljis  State, 
these  questions  are  all  put  to  rest  by  the  provisions  of  the  new 
constitution,  before  quoted.  As  to  what  are  public  uses,  it  has 
been  held  that  canals,  turnpikes,  railroads,  toll-bridges,  supplies  of 
water  for  a  town,  and  the  like,  are  public  uses  ;  and  that  the  legis- 
lature may  exercise  its  right  of  appropriating  private  property  for 
such  uses  through  private  corporations.  (6) 
Property  in  expectation — Contracts,  (c)    Property  in  expectation, 

Iftod-owner,  and  not  shared  by  other  members  of  the  community.  Mencham  v.  Fitch- 
burg  U,  R.  Co.  4  Cush.  291 ;  Nicholson  v.  N.  Y.  &  N.  H.  K.  R.  Co.  22  Conn.  8S;  Rob- 
bins  r.  Mil.  &  Horicon  R.  R.  Co.  6  Wis.  686.  But  contra,  Alton  &  Sangamon  R.  R. 
Co.  r.  Carpenter,  14  III.  190.  See  Little  Miami  R.  R.  Co.  v.  Collett,  6  Oliio  State, 
1S2;  Cleveland  &  Pittsburg  R.  R.  Co.  i-.  BaU,  5  id.  66S. 

(a)  Willyard  v,  Hamilton,  7  Ohio,  111;  Hickox  v.  Cleveland.  8  id.  613;  Beek- 
man  9.  Saratoga  &  Schenectady  R.  R.  Co.,  3  Paige,  76 ;  Lake  Erie  R.  R.  Co.  v.  Heath, 
9  Ind.  55S.  Where  a  special  remedy  is  provided  for  assessing  damages,  it  is  exclu- 
sive. Hueston  v.  Hamilton  &  Eaton  R.  R.  Co.  4  Ohio  State,  685;  Kramer  v.  Cleve- 
land &  Pittsburg  R.  Co.  6  id.  140.  Pierce  on  American  Railroad  Law,  pp.  168, 
223 

(6)  Giesy  v  C,  W.  &  Z.  R.  R.  Co.  4  Ohio  State,  808. 

(c)  See  Mad.  Pap.  U48-4,  1581 ;  I  Kent,  Com.  413:  2  Story,  Const,  ch.  xxxiv.; 
9  Dane,  Abr.  App.  77 ;  Fletcher  v.  Peck,  6  Cranch,  87  ;  New  Jersey  v,  Wilson,  7 
Cranch,  164 ;  Terrott  v.  Taylor,  9  Cranch,  43 :  Dartmouth  College  v.  Woodward,  4 
Wheaton,  618;  Sturges  r.  Crowninshield,  4  Wheaton,  122;  M'Mlllan  v.  M'Neill,  4 
Wheaton,200;  Green  v.  Biddle,8  Wheaton,  1 ;  Og<len  r.  Saunders,  12  Wheaton,  213; 
Biancliard  v.  Russell.  13  Mass.  I ;  Mather  v.  Bush.  16  Johns.  233;  Smith  v.  Parsons, 
1  Ohio,  236;  Charles  River  Bridge  v.  Warren  Bridge,  11  Peters,  421;  Bronson  ii. 
Kinzie,  1  How.  311.  In  Fletcher  v.  Peck,  6  Cranch,  87,  tlie  facts  were  these :  In  1795, 
Georgia  passed  an  act  authorizing  the  sale  of  a  large  tract  of  wild  land ;  in  pursuance 
of  which,  a  grant  was  regularly  made  by  patent,  to  the  Georgia  Company.  Fletcher 
held  a  deed  from  Peck  for  a  part  of  this  land  under  a  title  derived  from  the  patent,  in 
which  deed  Peck  had  covenanted  that  the  title  conveyed  by  the  patent  wns  good  and 
valid  when  the  patent  was  made,  and  had  not  since  been  impaired.  The  fact  was, 
that,  in  1796,  Georgia  had  passed  another  act,  declaring  the  preceding  act  and  all 
14 
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as  we  have  seen,  consists  chiefly  of  contracts.  Without  here  stat- 
ing the  requisites  of  a  valid  contract,  it  is  sufficient  to  saj  that  it 

conveyances  under  it  to  be  null  and  rotd.  The  pretence  wat,  that  the  flrat  act  wat 
collusively  procured  by  bribing  members  of  the  legislature.  Fletcher,  therefore, 
brought  an  action  of  covenant,  against  Peck,  and  assigned  as  a  breach,  that  the  patent 
was  void  by  the  effect  of  the  act  of  1796.  This  brought  up  the  question,  whether  the 
legislature  of  Georgia  could  uonstitutionaliy  repeal  the  act  of  1795,  and  make  void 
the  proceedings  under  it.  Ciiief-Justice  Marshall  pronounced  the  decision  of  the 
court.  He  said  they  could  not  go  into  an  inqniry  respecting  tlie  corruption  of  tlie 
sovereign  power  of  the  State ;  nor  was  it  necessary.  For  admitting  the  origmal 
transaction  to  have  been  infected  with  fraud  the  parties  to  this  suit  did  not  partici- 
pate in  it,  and  had  no  notice  of  it.  Yet  if  the  act  of  1796  be  in  fact  repealed,  tlieir 
rights,  innocently  acquired  under  it,  are  annihilated.  Had  Georgia  power,  then,  to 
repeal  this  act  ?  She  had  not.  The  act  was  a  grant  to  which  Georgia  was  a  party. 
A  grant  is  a  contract  executed.  In  its  own  nature,  it  is  an  extinguishment  of  the 
riglit  of  the  grantor,  and  implies  a  contract  not  to  reassert  that  right.  Such  a  con- 
tract Georgia  had  made,  and  rights  had  become  vested  under  it.  Could  tlie  legis- 
lature afterwards  pass  a  law  impairing  its  obligation  1  Certainly  not ;  for  a  contract 
by  a  State  is  as  much  protected  by  the  constitution,  as  a  contract  by  an  individual. 
The  principle  therefore  established  by  this  case  may  be  thus  stated :  a  grant  ia  a 
contract,  the  obligation  of  which  cannot  be  impaired ;  and  it  makes  no  difference 
whether  the  State  or  an  individual  was  a  party  to  the  grant.  In  New  Jersey  r. 
Wilson,  7  Cranch,  164,  the  facts  were  these :  In  1758,  Kew  Jersey  parsed  a  law 
declaring  thnt  certain  lands  to  be  purchased  for  the  use  of  the  Indians  should  not 
thereafter  be  subject  to  any  tax.  The  Indians  occupied  these  lands  until  1808, 
when  they  were  sold  to  individuals  by  authority  of  the  legislature;  but  nothing  was 
said,  in  the  authority  to  sell,  respecting  the  former  exemption  from  taxation.  In 
1804,  a  law  was  passed  repealing  the  law  of  1768,  which  exempted  the  lands  from 
taxes,  and  they  were  accordingly  assessed.  This  brought  in  question  the  validity  of 
the  law  of  1804.  It  teid  already  been  decided  in  Fletcher  r.  Peck,  that  the  prohibi- 
tion in  the  constitution  extended  lo  contrncts  to  which  a  State  was  a  party,  as  well 
as  to  contracts  between  individuals.  In  this  case,  therefore,  the  inquiry  was  narrowed 
down  to  the  question,  whether  the  foregoing  facts  amounted  to  a  contract,  which  was 
violated  by  the  act  of  1804?  The  court  decided  that  the  transaction  between  New 
Jersey  and  the  Indians  had  every  requisite  of  a  contract  The  exemption  fmrn  taxa- 
tion made  the  lands  more  valuable,  and  they  were  sold  by  the  Indians  with  this 
privilege  annexed.  The  State,  In  authorizing  the  sale  by  the  Indians  might  have 
stipulated  for  a  surrender  of  this  privilege,  but  did  not.  The  purchasers  therefore 
took  the  land  with  the  privilege  annexed,  and  the  State  could  not  afterwards  take  it 
away  without  impairing  the  obligation  of  their  contract  with  the  Indians.  This  case, 
then,  may  be  considered  as  merely  a  reiteration  of  the  doctrine  of  Fletcher  r.  Peck. 
In  Terrett  v.  Taylor,  9  Cranch,  48,  the  facts  were  these :  At  a  very  early  period,  the 
Episcopal  Chwrcky  and  the  common  law  relating  thereto,  were  recognized  in  Virginia; 
and  from  1361  to  1788,  a  variety  of  laws  were  passed  enabling  the  church  by  its  proper 
officers  to  hold  lands  and  other  property.  In  1770,  the  Episcopal  Church  of  Alexan- 
dria purchased,  in  due  form  of  law,  the  land  which  was  now  the  subject  of  dispute. 
Their  right  so  to  do  was  never  doubted  until  1793,  when  a  law  was  passed  repealing 
all  preceding  laws  on  the  subject  of  the  church.  In  1801,  another  law  was  pasaed, 
asserting  the  right  of  the  State  to  all  the  property  of  the  Episcopal  Churches,  and  di- 
recting it  to  be  taken  for  the  support  of  the  poor.  The  pretext  was.  that  all  the  laws 
protective  of  thechurch  were  inconsistent  with  the  principles  of  the  constitution  relating 
to  religions  liberty.  On  these  facts,  the  question  was  referred  to  the  supreme  court, 
whether  the  laws  of  1798  and  1801  were  constitutional.  The  court  decided  that  they 
were  not.  Be  the  authority  of  the  legislature  on  the  subject  of  religion  what  it  might, 
they  had  authorized  the  church  to  purchase  these  lands.  The  revolution,  though  its 
effect  was  to  deprive  the  Episcopal  Church  of  its  character  of  an  exclusive  religious 
establishment,  could  not  divest  them  of  the  property  which  was  before  veste*!  in  them ; 
for  even  the  division  of  an  empire  creates  no  forfeiture  of  previously  vested  rijihta  of 
property.  Nor  did  the  fact  of  being  a  corporation  make  any  difference.  The  legisla- 
ture may  indeed  change  and  modify  public  corporations^  sucli  as  counties  and  towns, 
which  exist  only  for  public  purposes ;  though  even  then  the  rights  of  property  must 
be  secured  to  those  for  whose  use  and  at  whose  expense  it  was  purchased.  A  legis- 
lature may,  however,  contract  with  a  municipal  corporation,  although  it  is  its  creature; 
and  such  a  contract,  when  made,  is  protected  by  the  constitution  as  much  as  any  other. 
Grogan  r.  San  Francisco,  18  Cal.  490.    And  the  legislature  cannot  take  away  the  pri- 
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differs  from  a  mere  promise  made  without  consideration,  chiefly  in 
this  :  that  there  is  only  a  moral  obligation  to  perform  a  promise, 

Tate  |>ropert7  of  a  mnnicipa]  oorponition  which  it  has  legally  acquired.  Thus  it  can- 
not declare  by  act  that  claims  for  darnages  made  agaiiMt  a  city  are  valid,  and  order 
•the  amoant  to  be  assessed  by  arbitrators.  Baldwin  v.  New  York,  42  Barb.  540.  But 
the  legislature  cannot  repeal  statutes  creating  private  earporationt,  or  con6miing  to  them 
|Hx>perty  acquired  under  tlie  faith  of  previous  laws ;  and  by  such  repeal  vest  the  prop- 
erty  in  the  State,  or  dispose  of  it  without  the  consent  of  the  corporators.  Against 
such  legislation,  private  corporations  are  as  much  protected  as  individuals,  by  tlie 
spirit  and  letter  of  the  oonstttution.  This  is  a  sketch  of  the  reasoning  of  Judge  Story, 
who  delivered  tlie  opinion  of  the  court.  In  Dartmouth  College  v.  Woodward,  4 
Wheaton,  518,  tlie  facts  were  these  :  In  1769,  the  British  crown  granted  a  charter  to 
tlie  TruMtea  of  UartmcttOk  Coiiege,  Under  this  charter  a  large  amount  of  property  was 
aoqtthred,  and  the  affairs  of  the  College  were  prosperously  administered  until  1816,  when 
the  legislature  of  New  Hampshire  passed  a  law,  enlarging  the  number  of  trustees, 
varying  tlie  mode  of  appointment,  placing  over  tliera  a  board  of  overseers,  and  mak- 
ing otiier  important  alterations  in  the  charter.  The  old  trustees  met  and  resolved  not 
to  accept  the  provisions  of  this  act.  The  new  corporation,  under  the  name  of  TnuteeB 
^Lkirtwwmtk  UnivenUjft  commenced  operation,  by  taking  possession  of  all  that  belonged 
to  the  college.  The  old  trustees  contested  their  right  In  an  action  of  trover  against 
the  treasurer,  to  recover  the  books,  papers,  and  title-deeds,  which  had  been  taken 
from  them.  The  question  raised  upon  these  facts  was,  whether  the  law  of  1816  came 
within  the  prohibition  of  the  constitution  against  impairing  the  obligation  of  contracts 
And  a  more  important  question  was  never  brought  before  a  court  The  safety  of  all 
chartered  rights  was  staked  upon  the  decision.  The  State  court  decided  in  favor  of 
the  law.  But  the  federal  court  declared  the  law  unconstitutional.  They  said  if  this 
had  been  a  public  corporation,  with  political  privileges,  or  if  the  fnnds  had  been  pub- 
lic property,  the  State  might  have  legislated  as  it  pleased.  But  this  corporation  was  a 
private  one  in  its  foundation,  and  endowed  with  private  funds,  though  for  public  and 
benevolent  purposes.  These  funds  had  been  contributed,  and  trustees  had  taken 
charge  of  tliem,  upon  fkith  in  the  permanency  of  the  charter.  The  crown,  by  grant- 
ing the  charter,  had  contracted  with  the  donors  and  trustees  that,  so  long  as  the  pro- 
visions of  the  charter  were  complied  with,  it  should  not  be  withdrawn  or  impaired. 
At  the  revolution.  New  Hampshire  had  become  a  party  to  this  contract  in  place  of 
tlie  crown.  And  tliough  Parliament,  in  its  omnipotence,  might  have  violated  this 
charter,  the  legislature  of  New  Hampshire  cannot,  in  consequence  of  tlie  constitutional 
limitation  of  its  powers.  In  fine,  the  charter  is  a  contract,  the  obligations  of  wiiiuh 
would  be  impaired  by  enforcing  the  law  of  1816.  The  law,  therefore,  is  void.  In 
Greene  v.  Biddle,  8  Wheaton,  1,  the  facts  were  these :  In  the  compact  between  Vir- 
ginia and  Kentucky,  in  1789,  prior  to  the  admission  of  the  latter  into  the  Union,  it 
was  stipulated  that  all  private  rights  and  interests  in  lands,  derived  from  the  laws  of 
Virginia  before  the  separation,  should  remain  valid  and  secure  after  the  separation, 
and  should  be  determine^]  by  the  then  existing  laws  of  Virginia.  This  compact  was 
made  a  part  of  the  constitution  of  Kentucky,  and  thus  became  a  compact  between 
two  sovereign  States,  with  the  assent  of  Congress.  By  the  law  of  Virginia,  as  it 
then  stood,  the  claimant  of  lands,  who  succeeds  in  his  suit,  was  entitled  to  receive 
m«fn«  proJUn  from  the  occupants.  But  in  1797  and  1812,  Kentucky  had  enacted  laws 
concerning  occupying  daimantM,  which,  however  intrinsically  just  and  equitable,  mate- 
rially affected  the  interest  of  the  non-occupying  claimants,  as  they  would  have  been 
under  tlie  laws  of  Virginia ;  for  the  object  of  those  laws  was,  to  compel  the  rightful 
owner  either  to  relinquish  the  lands  to  tlie  occupant,  or  pay  fur  all  improvements 
made  upon  them,  without  his  consent  or  default ;  and  no  possession  could  be  obtained 
without  complying  witli  these  requisitions.  In  the  present  case,  Qrecne's  title  accrued 
prior  to  the  separation,  and  he  claimed  to  have  his  rights  decided  pursuant  to  the 
compact.  This  brought  in  question  the  validity  of  the  laws  of  Kentucky,  and  the 
supreme  court  decided  that  they  were  unconstitutional.  They  said  that  the  consti- 
tution as  much  embraced  compacts  between  sovereign  States,  as  contracts  between 
individuals.  A  compact  did  not  differ  from  a  contract.  It  was  an  agreement  to  do, 
or  not  to  do,  some  particuUr  thing.  In  this  compact,  Kentucky  had  agreed  that  the 
rights  of  claimants  to  lands  should  be  determined  by  the  laws  of  Virginia;  and  hav- 
ing so  agreed,  could  pass  no  laws  to  impair  that  agreement.  But  the  laws  now  in 
question  did  impair  the  obligation  of  that  agreement;  to  what  extent  was  not 
material  Any  deviation  from  the  terms  of  a  contract,  by  postponing  or  accelerat- 
ing tlie  period  of  performance,  imposing  terms  not  expressed  in  tlie  cootract»  or  dls- 
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while  there  is  a  legal  obligation  to  perform  a  contract.  And  it  is 
this  legal  obligation  which  gives  such  value  to  a  contract,  as  to  en« 

pensing  witli  tfiose  which  are,  however  minute  or  apparently  immaterial  in  their 
effect  upon  tlie  contract  of  the  parties,  impaira  its  obligation. 

The  case  of  Dartmouth  College  v.  Woodward,  affirming  the  inviolability  of  the 
charters  of  private  eleemosynary  corporations,  has  been  repeatedly  affirmed  by  the 
federal  and  State  tribunals.  Society.  &c.  v.  New  Haven,  8  Wheaion,  464;  Tnisteet 
of  Vincennes  University  v.  Indiana,  14  How.  268;  Norris  f.  Trustees  of  Abingdon 
Academy,  7  Gill  &  Johns.  7;  Grammar  School  v.  Burt,  11  Vermont,  632;  Brown  9. 
Hunmiell,  6  Barr,  86 ;  State  v.  Hey  wciod,  8  Rich.  889.  The  supreme  court  of  Ohio, 
in  a  recent  elaborate  decision,  which  has  been  overruled  by  tlie  supreme  court  of  the 
United  States,  has  attempted  the  limitation  of  tlie  doctrine  of  this  case,  as  it  has 
usually  bc^en  understood.  Toledo  Bank  p.  Bomi,  1  Ohio  State  R.  670.  The  charters 
of  private  civil  corporations,  as  those  of  banks,  turnpike  and  railroad  companies,  are 
equally  protected  by  the  United  States  constitution.  Planters'  Bank  v.  Sharp,  6  How. 
801 ;  People  r.  Manhattan  Co.  9  Wendell,  851 ;  Boston  &  Lowell  R.  R.  Corp.  r. 
Salem  &  Lowell  K.  R.  Corp.  2  Gray,  I. 

Grants  or"  franchises  to  a  corporation  in  which  the  public  have  an  interest— as  the 
right  to  Ofien  roads  and  lay  bridges  —  are  to  he  construed  strictly,  and  notliing  passes 
beyond  what  the  natural  force  of  ihe  words  used  requires.  Thus,  in  a  celebrated  case, 
it  was  held  that  where  the  charter,  authorizing  a  corporation  to  build  a  bridge  over  a 
river,  granted  no  exclusive  rights  above  and  below  the  bridge,  no  such  exclusive  right 
passed,  and  another  corporation  might  be  authorized  to  build  a  bridge  so  near  as  to 
reduce  the  tolls  of  the  first  bridge  to  a  very  small  value.  Charles  River  Bridge  v. 
Warren  Bridge,  11  Peters,  420.  This  case  has  been  often  affirmed.  West  River 
Bridge  v.  Dix,  6  How.  607 ;  Richmond  R.  R.  Co.  v,  Louisiana  R.  R.  Co.  18  id.  81; 
MoliHwk  Bridge  r.  Utica  &  Schenectady  R.  R.  Co.  6  Paige.  647  ;  White  River 
Turnpike  Co.  v.  Vt.  Central  R.  R.  Co  21  Vt.  691 ;  Tuckahoe  Canal  Co.  r.  Tuckahoe 
R.  R.  Co.  11  r^igh,  42 ;  Pierce  on  American  Railroad  I^w,  chap.  iii.  Tlie  franchise 
of  a  corporation,  even  where  it  is  exclusive,  may  be  taken  for  public  uses,  where  com* 
pensation  is  made.  West  River  Bridge  Co.  v.  Dix,  6  How.  607  ;  8.  c.  16  Vt.  446; 
White  River  Turnpike  Co.  v.  Vt.  Central  R.  R.  Co.  21  id.  591 ;  Enfield  Toll  Bridge 
Co.  V.  Hartford  &  N.  H.  R.  R.  Co.  17  Conn.  40,  454 ;  Boston  Water  Power  Co.  v. 
Boston  &  W.  R.  It.  Co.  23  Pick.  360;  Richmond,  &c.  R.  R.  Co.  v.  Louisa.  R.  R.  Co. 
13  How.  71 ;  Boston  &  Lowell  R.  R.  Corp.  v.  Salem  &  Lowell  R.  R.  Co.  2  Gray.  1,  86 ; 
Crosby  V.  Hanover.  86  N.  H.  404.  The  doctrine  tliat  the  legislature  of  a  State  may, 
for  a  valuable  consideration,  grant  to  an  individual  or  a  corporation  exemption  from 
taxation  of  the  property  thereof,  so  that  the  imposition  of  the  tax  by  a  subsequent 
legislature  would  he  in  conflict  with  this  clause  of  the  United  States  constitution,  has 
been  Hcverely  contested  in  Ohio.  Debolt  v.  Oliio  Life  Ins.  and  Trust  Co.  1  Ohio 
State  R.  568';  Mechanics  and  Traders'  Bank  n.  Debolt,  id.  591 ;  Knoop  v.  Piqna  Bank, 
id.  608  ;  Toledo  Bank  v.  Bond,  id.  622.  It  has  also  been  questioned  in  its  full  extent 
in  New  Hampshire.  Fiscataqua  Bridge  v.  N.  H.  Bridge,  7  N.  H.  60 ;  Brewster  v. 
Hough,  10  id.  138 ;  Backus  v.  Lebanon,  11  id.  24,  and  denied  in  Pennsylvania.  Mott 
r.  Penn.  R.  R.  Co.  80  Penn.  State,  9.  But  the  repeated  decisions  of  the  supreme 
court  of  the  United  States  have  now  established  it  beyond  all  controversy.  New  Jer- 
sey V.  Wilson,  7  Cranch,  164;  Gordon  v.  Appeal  Tax  Court,  3  How.  133;  Piqua 
Bank  ».  Knoop,  16  id.  369.  Dodge  v.  Woolsey,  18  id.  231.  Jefferson  Branch  v. 
Skelly,  1  Black,  436  ;  Franklin  Branch  Bank  v.  State  of  Ohio,  id.  474.  But  where 
the  payment  of  a  certain  per  cent  on  the  dividends  of  a  corporation,  prescribed  in  its 
charter,  appears  to  be  intended  only  as  a  temporary  nile  of  taxation,  this  provision  of 
the  constitution  does  not  interfere  with  the  imposition  of  a  higher  rate.  Eastern  Bank 
V.  Commonwealth,  10  Barr  (Penn.),  442;  Debolt  v.  Ohio  Life  Insurance  and  Trust 
Co.  1  Ohio  State,  663;  s.  c.  16  How.  416.  But  unless  there  is  a  valuable  consider- 
ation given  for  this  exemption  from  taxation,  it  may  be  repealed,  as  one  of  the  essen- 
tial elements  of  a  contract  is  wanting.  Christ  Church  v.  Philadelphia,  24  How.  300 ; 
Rouse  V.  Washington  University,  7  Am.  Law  Reg.  (n.  8.)  890.  See  also  a  report  to 
the  Rhode  Island  senate,  by  Hon.  K.  R.  Potter,  1  Am.  Law  Reg.  (n.  8.)  718.  A  law 
allowing  all  persons  manufnctuiing  salt  in  Michigan  to  hold  the  property  exempt  from 
taxation,  and  receive  a  certain  bounty  per  bushel  on  all  salt  manufactured,  does  not 
constitute  a  contract  between  persons  erecting  salt-works  under  it  and  the  State,  bat 
is  a  mere  bounty,  and  may  be  repealed  at  will.  General  encouragements  held  out  to 
all  persons  indiscriminately  to  engage  in  a  trade  or  manufacture,  in  xvhatever  shape, 
are  always  under  legislative  control.    Salt  Co.  v.  East  Saginaw,  13  Wall.  373. 

Laws  affecting  the  remedy  only  do  not  impair  the  obligation  of  a  contract.    Me- 
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title  it  to  be  considered  as  property.  But  this  value  would  be 
greatly  diminished,  if  it  were  left  in  the  power  of  legislation  to  im- 
pair the  obligation  upon  which  it. depends;  and  hence  the  impor- 
tance of  a  constitutional  guaranty  against  impairing  the  obligation 
of  contracts.  Tiie  ordinance  of  1787  contained  this  declaration : 
*'  And  ill  the  just  preservation  of  rights  and  property,  it  is  under- 
stood and  declared,  that  no  law  ought  ever  to  be  made,  or  have 
force  in  the  said  territory,  that  shall,  in  any  manner  whatever, 
interfere  with,  or  affect,  private  contractfi  or  engagements,  bond  fide 
and  without  fraud,  previously  formed."  This  was  the  first  time 
that  such  a  provision  ever  formed  part  of  a  declaration  of  rights. 
But  so  universal  is  the  conviction  of  its  vast  importance,  that  it  has 
been  inserted  in  every  American  constitution  since  formed.  In 
the  federal  constitution,  the  declaration  is,  that  ^^  no  State  shall  pass 
any  law  impairing  the  obligation  of  contracts ; "  in  our  State  con- 
stitution, that  ^^  the  general  assembly  shall  have  no  power  to  pass 
retroactive  laws,  or  laws  impairing  the  obligation  of  contracts; 
but  may,  by  general  laws,  authorize  courts  to  carry  into  effect,  upon 
such  terms  as  shall  be  just  and  equitable,  tlie  manifest  intention  of 
parties,  and  officers,  by  curing  omissions,  defects,  and  errors  in  in- 
struments and  proceedings,  arising  out  of  their  want  of  conformity 
with  the  laws  of  this  State."  So  far,  then,  as  respects  State  legis- 
lation, we  are  doubly  protected.  Why  Congress  was  not  placed 
under  a  like  prohibition,  I  do  not  understand.  It  will  be  observed, 
that  the  ordinance  expressly  limits  the  prohibition  to /7mr  contracts; 
and  this  is  the  construction  put  upon  the  language  of  the  constitu- 
tion. Indeed,  if  the  law  be  made  before  the  contract,  it  forms  a 
part  of  its  obligation,  and  cannot  be  said  to  impair  it.  The  design 
was  to  protect  existing  contracts  from  retroactive  legislation ;  and 
the  effect  is,  that  when  a  valid  contract  is  once  made,  no  future 
State  legislation  can  impair  its  validity.  The  provision  has  been 
frequently  the  subject  of  judicial  construction,  and  the  following 
points  have  been  decided:   1.  A  grant  of  land,  which  is  an  exe- 

chanics',  &a  Bank  Appeal,  81  Conn.  63 ;  Cummings  v.  Maxwell,  45  Maine,  100 ;  Rich 
V.  Flanders,  :W  N.  H.  304;  New  Orleans  v.  Pontz,  14  La.  An.  853;  Hay  ward  v.  Judd, 
4  Minn.  483.  A  statute  does  not  necessarily  impair  tlie  obligation  of  a  contract 
because  it  may  eniiance  the  difficulty  of  performance  to  one  party,  or  diminishes  the 
Talue  of  |ierform>ince  to  the  other,  provided  it  leaves  the  oblisfation  of  performance  io 
full  forue.  So  a  statute  passed  after  a  sale  for  taxes  requiring  the  holder  of  tax  cer- 
tificates to  give  notice  to  the  occupant  of  the  land,  if  there  is  one,  before  he  takes  his 
deed,  is  not  invalid.  Curtis  v.  Whitney,  12  Wall.  68.  The  action  of  forcible  entry 
and  deuiner  does  not  enter  into  a  contract  for  a  lease  so  that  a  repeal  of  it,  or  per- 
mission M  make  a  new  defence,  impairs  the  obligation  of  the  contract.  Dunham  v. 
Stifle,  8  Wall.  695,  An  increase  in  the  amount  exempted  from  execution  does  not 
impair  the  obligation  of  the  contract.  Hardeman  v.  Downer,  89  Ga.  426 ;  Hill  v. 
Kessler,  S3  N.  C.  437  ;  Stephenson  »».  Osborne,  41  Miss.  119.  But  it  does  whena  judg- 
ment lien  has  been  obtained  on  land,  secnring  the  debt  under  the  law  existing  at  the 
time  it  was  obtained,  but  which  security  the  new  law  would  destroy.  Gunn  v.  Barry, 
16  Wall.  010.  Stay  laws,  preventing  the  collection  of  debts,  are  unconstitutional. 
Jacobs  V.  Smallwrtod,  6.5  N.  C.  112;  Hudspeth  v.  Davis,  41  Ala.  389. 

Even  though  the  contract  expressly  stipulates  for  a  remedy,  an  act  abolisbing  that 
remedy  will  deprive  the  party  of  it,  without  lieing  unconstitutional  on  that  account. 
Conkey  r.  Hart,  14  N.  Y.  22. 

See  farther  as  to  the  rule  in  Dartmouth  College  v.  Woodward,  in  note  p.  231. 
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cated  contract,  is  within  the  prohibition,  and  it  makes  no  difference 
whether  a  State  or  an  individual  made  the  grant.  2.  A  charter 
creating  a  private  corporation  is  a  contract  within  the  prohibition ; 
and  so  is  a  compact  between  two  States  ;  but  a  charter  creating  a 
public  corporation  is  not  8.  The  extent  to  whicli  the  contract  is 
afPected  is  of  no  consequence,  for  if  an]^  of  its  terms  be  varied,  its 
obligation  is  impaired.  4.  The  prohibition  supposes  the  parties  to 
the  contract  to  belong  to  the  State  which  passes  the  law  affecting 
it,  otherwise  the  law  cannot  be  said  to  impair  it.  5.  With  these 
qualifications,  it  may  be  stated  generally,  that  statutes  of  usury 
which  affect  the  validity  of  contracts ;  statutes  of  fraud,  which 
affect  the  evidence  of  contracts;  and  statutes  of  limitation  and 
bankruptcy,  which  affect  the  remedy  of  contracts, — are  all  within 
the  meaning  of  the  prohibition,  (a) 

§  82.  Might  of  Petition  and  Instruction,  (6)  The  right  of  njf- 
fraffe^  through  which  the  people  indicate  their  wishes  in  the  choice 
of  men  to  make  their  laws,  has  already  been  considered.  But  when 
the  proper  men  have  been  selected,  their  constituents  may  desire 
from  time  to  time  to  make  known  their  wishes  as  to  measures. 
Accordingly,  the  first  amendment  of  the  federal  constitution  de- 
clares that  *'*'  Congress  slutU  make  no  law  abridging  the  right  of 
the  people  peaceably  to  assemble,  and  to  petition  the  government 
for  a  redress  of  grievances."  Our  State  constitution  goes  still 
further.  It  declares  that  ^^  the  people  have  a  right  to  assemble 
together  in  a  peaceable  manner,  to  consult  for  their  common  good ; 
to  instruct  their  representatives ;  and  to  petition  the  general  assembly 
for  the  redress  of  grievances."  The  reason  for  thus  solemnly 
asserting  principles  so  self-evident  probably  was,  that  in  England, 
where  the  government  is  less  democratic,  several  restrictions  were 
laid  upon  the  exercise  of  these  rights.  The  provision  contains  three 
points  for  consideration.  1.  The  right  of  a«»em6Kw^  for  consulta- 
tion. The  only  qualification  is,  that  the  assembling  be  peaceable^ 
and  not  riotous.  2.  The  right  of  petitioning  for  the  rediess  of 
grievances.  Correlative  to  this  right  of  the  people  to  petition,  is 
the  obligation  of  the  legislature  to  receive  and  consider  their  peti- 
tions. If,  however,  a  petition  be  disrespectful  in  its  language,  or 
demand  something  manifestly  frivolous  or  wrong,  a  legislature 
does  not  hesitate  to  reject  it  as  soon  as  presented.  3.  The  right  of 
instructing  representatives.  There  was  no  occasion  to  assert  this 
in  the  federal  constitution,  and  it  is  therefore  omitted.     Was  it 

(a)  See  2  Parsons  on  Contmcts,  ch.  xL  Police  reprnlations,  incidentally  affecting 
contracts  and  the  rijrliU  Required  under  them,  are  not  within  the  constitutional  inhi- 
bition which  forhids  the  States  passinfit  l»w«  impairing  the  obliffation  of  contracts  or 
that  which  urive«  to  Conjrress  the  exclusive  power  to  regulate  commerce.  Thorpe  u. 
Rutland  &  Burlington  R  R.  Co.  1  Williams  (Vt.),  140;  B.  C  i  M.  R.  R.  Co.  p. 
The  State.  82  N.  H.  216;  G«lena  &  Chicago  Union  R.  R.  Co.  i\  Loomis,  18  III. 
648;  Hirn  v.  State  of  Ohio,  1  Ohio  State,  16  :  Calder  v.  Kurhy,  6  Gray,  69(5;  Sute  «. 
Holmes,  38  N.  H.  226;  Cooley  r.  Board  of  Wardens  of  Philadelphia,  12  How,  299. 
Laws  made  prior  to  the  formation  of  a  contract  do  not  impair  its  obligation.  Davia 
V.  Bronson,  6  Clarke  (Iowa),  410.    Railroad  Co.  «.  McCluw,  10  WiOl.  611. 

(6)  1  Black.  Com.  148;  2  Story,  Const.  §  18^ 
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necessary  to  assert  it  in  the  State  constitution  ?    Would  the  omis- 
sion of  it  have  released  the  representative  from  his  correspondiug 
obligation  to  obey  instructions  ?    In  some  of  the  States  these  are 
important  questions.    And  it  is  argued  with  some  plausibility,  that 
the  omission  by  the  people  to  reserve  the  right  in  their  constitution 
operates  as  a  reHuquisiiment  of  it.    The  people,  it  is  said,  by  their 
constitution,  have  given  their  representatives  a  set  of  general  and 
permanent  instructions.     They  might  unquestionably,  at  the  same 
time,  have  stipulated  for  the  right  of  giving  future  instructions  for 
particular  emergencies  ;  but  not  having  done  so,  they  have  agreed 
that  their  representatives  shall  be  bound  only  by  the  instructions 
in  the  constitution.    And  this  reasoning  derives  countenance  from 
the  fact,  that  several  of  the  constitutions,  like  that  of  Ohio,  take 
care  to  reserve  to  the  people  tlie  right  of  instruction.     On  the  other 
hand,  it  is  contended  that  the  right  of  instruction  flows  so  directly 
from  the  relation  of  constituent  and  representative,  tliat  it  re- 
quires  no  assertion.      But  as  the  question   cannot  arise  here, 
I   shall  not    attempt  to  settle  it.     The    people  of    Ohio  have 
reserved  the  right  to  instruct  their  representatives,  and  of  course 
the  representatives  are  bound  to  obey.     But  whether  it  is  expe- 
dient frequently  to  exercise  the  riglit,  and  thus  far  convert  the 
representative  into  an  automaton^  may  well  admit  of  serious  doubt. 
If  we  take  into  view  the  abundant  safeguards  against  the  abuse  of 
discretion  by  the  representatives ;  tlie  evils  of  party  excitement ;  the 
difficulty  of  ascertaining  the  aggregate  will  of  the  constituents,  in 
any  authentic  shape  ;  and  the  superior  advantage  which  the  repre- 
sentative has  to  inform  his  judgment  from  being  on  the  spot,  we 
shall  probably  arrive  at  the  conclusion,  that  the  right  of  instruction 
should  only  be  exercised  in  extreme  cases.    This  question  has 
lately  assumed  a  new  aspect.      State  legislatures  have  undertaken 
to  instruct  federal  senators,  because  they  elect  them.     Have  they 
this  right  ?    They  are  not  the  people,  and  do  not  therefore  come 
within  the  letter  of  the  declaration.    Nor  is  this  right  derived  by 
implication  from  their  legislative  functions,  for  it  has  nothing  to  do 
with  legislation.    It  would  seem,  therefore,  that  their  instructions 
are  not  obligatory  upon  federal  senators.     The  people  of  the  States 
may  instruct  them,  but  not  the  State  legislatures. 
§  83.  Security  against  Retroactive  Laws,  (a)     There  can  be  but 

(a)  See  Mad.  Pap.  1400, 1444, 1450 ;  Gilmore  v.  Shuter,  2  Levinz,  227;  Couch  v, 
Jefferies,  4  Burrow,  2460 ;  Call  v,  Hagger,  8  Mass.  Rep.  428;  Dash  t7.  Van  Rleeck,  7 
Johnson,  477  ;  Calder  v.  Buell,  8  Dallas,  386  ;  Fletcher  i;.  Peck,  6  Cranch,  87 ;  M'Cor- 
mick  17.  Alexander,  2  Ohio  Rep.  65 ;  Barton  u.  Morris,  15  id.  408 ;  Butler  v.  City  of 
Toledo,  5  Ohio  State,  225;  Ogden  v,  Blackledge,  2  Cranch,  194;  Society,  &c.  v. 
Wbeeler,  2  Gallison,  105;  Satterlee  v,  Matthewson,  2  Peters,  880.  In  Gilmore  v. 
Shuter,  2  Lev.  227,  the  question  was,  whether  the  statute  of  frauds  should  he  con- 
strued to  act  upon  patrol  contracts  entered  into  before  its  passage.  And  even  then,  in 
tlie  reign  of  Charles  the  Second,  the  judges  held  that  to  give  the  statute  such  a  con- 
struction would  make  it  repugnant  to  common  justice.  In  Couch  r.  Jefferies,  4  Burr. 
2460,  Lord  Mansfield  held  the  same  doctrine.  He  said  it  could  never  he  the  true  con- 
struction of  the  act  then  in  question  to  include  prior  cases.  In  Call  v.  Hflg$;er,  8  Mass. 
423,  where  a  statute  of  limitations  did  not  expressly  extend  to  prior  transactions,  the 
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one  opinion  as  to  the  injustice  of  retroactive  laws.    It  is  a  neces- 
sary maxim,  that  ignorance  of  the  law  forms  no  excuse  for  yiolatiug 

court  refused  to  give  it  that  extent  by  conatroction.  In  Calder  r.  Bull,  3  Dallas,  886, 
tlie  facts  were  briefly  these :  The  probate  court  of  Hartford,  upon  liearing,  had  set 
aside  a  will,  the  effect  of  which  decree  was  to  let  in  the  heirs.  By  the  law  of  Ck>n- 
necticut,  as  it  then  stood,  no  appeal  could  be  had  from  tiiis  decree  after  eighteen 
months.  But  when  this  limitation  had  run  out,  the  legislature  passed  a  law  setting 
aside  the  former  decree,  and  autliorizing  a  rehearing  by  the  same  court  of  probate, 
and  an  appeal  therefrom  ;  the  result  of  which  was  that  the  will  was  finally  established. 
The  heirs,  who  by  ihis  means  were  deprived  of  their  inheritance,  brought  the  question 
before  the  supreme  court,  on  the  ground  that  the  law  in  question  was  an  ex  juMt  fauio 
law.  The  court  decided  that  it  was  not  an  ex  post  facto  lauo,  in  the  meaning  of  the 
constitution,  and  this  is  the  only  point  actually  decided,  because  it  was  the  only  ques- 
tion before  the  court.  But  occasion  was  taken  to  give  a  construction  to  this  clause 
of  the  constitution  which  has  ever  since  been  acquiesced  in.  They  said  the  prohibi- 
tion related  only  to  laws  for  the  punishment  ot  crimes ;  and  its  meaning  was  this : 
'*  That  the  legislatures  of  the  several  States  shall  not  pass  laws,  after  a  fact  done  by 
a  subject  or  citizen,  which  shall  have  relation  to  such  fact,  and  shall  punish  him  for 
having  done  it.  And  they  considered  that  the  following  would  be  ex  post  facto  lavn 
within  the  words  and  intent  of  the  prohibition :  1  Every  law  that  makes'an  action 
done  before  the  passing  of  the  law,  and  which  was  innocent  when  done,  criminal. 
2.  £very  law  that  aggravates  a  crime,  or  the  punishment  thereof,  after  the  crime  la 
committed.  8.  Every  law  that  alters  the  legal  rules  of  evidence,  and  receives  less,  or 
other  testimony,  than  was  required  at  the  time  of  the  commission  of  the  offence,  in 
order  to  conviction.  Tliese  three  classes  may  be  reduced  to  one;  namely,  all  laws 
which  make  an  act  punishable  in  a  manner  in  which  it  was  not  punit^hable  when  com- 
mitted. But  the  court  did  not  consider  any  lavr  ex  post  facto,  within  the  prohibition 
which  mollified tht  rigor  of  the  criminal  law.  They  said  there  was  a  difference  between 
making  an  unlawful  act  lawful,  and  making  an  innocent  act  criminal.  But  the  char- 
acter of  the  punishment  cannot  be  changed  even  though  the  new  punishment  is  of  a 
less  severe  kind.  The  law  can  only  stand  when  the  new  punishment  is  one  of  the 
same  kind  as  that  formerly  imposed,  but  less  in  degree.  Shepherd  v.  The  People, 
26  N.  Y.  406.  I  have  been  thus  particular  in  giving  an  account  of  this  case,  because 
it  has  often  been  cited  as  an  authority  on  the  subject  of  retroactive  laws  in  general,  as 
well  as  of  legislation  for  individual  cases.  In  M'Cormiek  v.  Alexander,  2  Ohio,  65, 
the  facU  were  tl:e8e  :  Evans  had  obtained  a  judgment  and  taken  out  execution  within 
the  time  required  by  the  law  as  it  then  stood,  in  order  to  secure  his//m,  in  preference 
to  that  of  one  M'Cormick,  who  had  obtained  a  subsequent  judgment.  Had  the  law, 
therefore,  remained  unaltered,  the  right  of  Evans  to  the  property  levied  upon  would 
have  been  comp/etely  vested,  as  against  M'Cormick.  But  in  the  mean  time,  a  law  was 
passed,  providing,  **  that  no  judgment  heretofore  rendered,  or  which  herenfler  may  be 
rendered,  on  which  execution  shall  not  have  been  taken  out  and  levied  before  the  ex- 
piration of  one  year,  next  after  the  rendition  of  such  judgment,  shall  operate  as  a  lien 
upon  the  estate  of  any  debtor,  to  the  prejudice  of  any  other  bond  fide  judgment  creditor." 
The  effect  of  this  law  was  to  set  the  right  of  Evans  aside,  and  prefer  that  of  M'Cor- 
mick, for  the  execution  of  Evans  had  not  been  levied  within  a  year  from  the  judgment, 
and  that  of  M'Cormick  had.  It  was  no  question  of  construction,  for  the  statute  was 
expressly  made  retroactive,  including  prior  as  well  as  subsequent  judgments.  And 
the  court  upheld  the  law  aa  constitutional,  although  very  unjust  and  unequal  in  its 
operation,  and  interfering  with  vested  rights.  They  said,  the  right  vested  in  Evans 
was  not  one  acquired  by  contract  or  agreement ;  if  it  had  been,  the  legislature  could 
not  have  deprived  him  of  it,  because  the  constitution  protected  him.  But  the  lien  of 
a  judgment  was  given  him  purely  by  legislative  enactment,  and  the  same  power 
which  gave,  had  taken  away.  In  so  doing,  they  had  not  exceeded  the  authority  given 
them  under  the  constitution.  Arguments  drawn  from  the  injustice  of  the  act  must 
be  addressed  to  the  legislature  and  not  to  the  court.  In  Society,  &c.  v.  Wheeler, 
2  Gallison,  105,  Judge  Story  is  often  quoted  as  deciding  against  retroactive  laws  in 
general.  But  the  truth  is,  he  was  then  construing  the  constitution  of  New  Hampshire, 
which  contains  an  express  prohibition  oi  retrosftective  laws  generally,  in  these  words: 
"  Reirospeciive  laws  are  highly  injurious,  oppressive  and  uiyrst.  No  such  laws  there- 
fore should  be  made,  either  for  the  decision  of  civil  causes,  or  the  punishment  of 
offences."  All  therefore  that  Ju«lge  Story  decided  was,  "  that  every  statute,  which 
takes  away,  or  impairs  vested  rights  acquired  under  existing  laws,  or  creates  a  new 
obligation,  imposes  a  new  duty,  or  attaclies  anew  disability  in  respect  to  transactions 
or  considerations  already  passed,  must  be  deemed  retrospective  toiiA/a  this  prohibiiiam.** 
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it ;  because,  otherwise,  eveiy  transgressor  would  set  up  the  plea  of 
ignorance.  When  laws  are  prospective  in  their  provisions,  and  are 
promulgated  before  they  take  effect,  thei*e  is  no  hardship  in  this 
maxim  ;  for  it  is  at  least  possible  to  know  them.  But  when  they 
are  made  to  act  backwards  upon  that  which  transpired  before  their 
existence,  this  maxim  becomes  inhuman,  since  it  holds  men  re- 
sponsible for  knowing  what  they  could  not  possibly  have  known. 
Again,  retroactive  laws  are  as  absurd  as  they  are  ujijust.  The 
design  of  a  law  is  to  regulate  conduct ;  that  is,  to  fix  a  rule  for  it ; 
and  the  idea  of  regulating  past  conduct  involves  an  absurdity  in 
terms.  You  may  attach  a  new  consequence  to  a  past  transaction, 
but  this  is  not  regulating  it ;  for  that  which  is  past  is  beyond  reg- 
ulation. It  cannot  be  altered,  recalled,  or  avoided ;  and,  therefore, 
ought  not  to  be  legislated  upon.  Give  a  legislature  power  to  pass 
retroactive  laws,  and  no  one  can  be  safe ;  since  his  whole  past  life 
is  liable  to  be  animadverted  upon.  For  such  reasons  as  these,  it  is 
obvious  that  retroactive  laws  are  fit  only  for  tyrants  to  make,  and 
slaves  to  submit  to.  Accordingly,  some  of  the  State  constitutions 
contain  a  general  prohibition  of  retroactive  laws  ;  and  it  is  to  be 
regretted  that  any  should  have  omitted  such  a  prohibition.  But 
the  federal  constitution  only  prohibits  three  classes  of  retroactive 
laws  ;  namely, "  ex  post  facto  laws"  '*  bills  of  attainder  ^^^  and  ''  laws 
impairing  the  obligation  of  contracts.'*^  And  the  specific  prohibition 
of  these  is  so  far  held  to  sanction  others,  that  though  a  court  will 
never  construe  a  law  to  be  retroactive  which  is  not  made  so  in  its 

It  has  been  seen  that  retromctive  laws  are  now  proliibited  in  Ohio.  In  Ojirden  v.  Black- 
lege,  2  Cmnch,  194,  the  only  real  difficulty  occurs.  There  was  a  law  of  1716,  in 
North  Carolina,  limiting  the  time  of  producing  elHims  against  deceased  persons  to 
seven  years.  This  law  was  repealed  in  1789,  and  a  suit  was  in  consequence  com- 
menced by  a  creditor,  after  the  former  limitation  had  expired  ;  he  now  having  a  legal 
right  to  sue.  But  a  law  was  afterwards  passed,  declaring  that  the  law  of  17H9  did  not 
repeal  this  part  of  the  law  of  1715.  The  effect  of  thU  law,  supposing  it  constitutional, 
was  to  restore  the  limitation,  and  so  defeat  the  suit  in  question.  But  tiie  supreme 
court  sustained  the  suit,  and  thus  virtually  set  aside  the  last  law.  No  reasons  are 
given  in  the  meagre  report  to  show  the  want  of  power  to  pass  such  a  law,  and  we  are 
left  entirely  In  doubt  as  to  how  far  the  decision  intende  1  to  go,  or  what  were  its 
grounds.  Under  these  circumstances,  I  think  very  little  importance  is  to  be  a8cril)ed 
to  the  case.  And  so  said  Judge  Spencer,  in  his  opinion  in  tiie  cAse  of  Dash  v.  Van 
Kleeck,  7  Johns.  477.  He  did  not  feel  bound  by  a  decision,  not  only  at  variance  with 
the  opinion  expressed  by  tiie  same  court  in  the  anterior  case  of  Calder  v.  Bull,  "  but 
ao  utterly  destitute  of  reasoning  or  authority  to  support  it."  On  the  whole,  then,  I 
leave  this  subject  with  the  remark,  that,  howeverrevoiting  to  our  sentiments  of  justice 
retroactive  laws  maybe,  it  seems  clear  from  the  foregoing  authorities,  that,  apart  from 
the  express  prohibitions  of  the  constitution  as  already  explained,  our  only  safeguard 
against  them  is  to  be  fcmnd  in  the  good  sense  and  right  feelings  of  our  legislators. 
See  21  Law  Reporter,  Dec.  1858,  449,  on  the  power  of  the  legislature  over  private 
property.  As  to  legislation  on  remedies  existing  when  a  contract  was  made,  see 
cases  cited  aM/<r,  p.  117.  note.  See  Sedgwick  on  Statutory  and  Constitutional  Law, 
pp.  198,  4()6.  47'.),  484,  630,  696.  In  McMillan  v.  County  Judge,  6  Clarke  (Iowa), 
801,  it  ia  held  that  where  the  legislature  possesses  the  power  to  authorize  an  act  to  be 
done,  it  may  by  a  retrospective  act  legalize  any  informality  in  the  exercise  of  the 
authority  so  conferred.  Retrospective  laws,  however,  will  be  strictly  construed  so 
as  to  confine  their  operation  within  as  narn)w  limits  as  the  lanimage  of  the  law  will 
mllow.  Hedges  v,  Rennaker.  8  Met.  (Ky.)  255  ;  Bay  v.  Gage,  96  Barb.  447.  The  Ohio 
constitotlon  of  1851  prohibits  retroactive  legislation.  It  has  been  held  that  a  law 
requiring  local  authorities  to  issue  bonds  to  pay  Iwunties  to  veteran  volunteers  already 
enlisted  ii  not  retroactive.    State  v,  Richland  Tp.,  20  Ohio  St.  862. 
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terms,  yet  if  expressly  made  retroactive,  a  court  will  not  declare  it 
void,  on  the  ground  of  injustice,  unless  it  comes  within  one  of  the 
above  classes.     I  have  already  spoken  of  latoa  impairing  the  obli- 
gation of  contracts.     It  therefore  only  remains  that  I  describe  the 
other  two.     1.  Ex  po%t  facto  laws,  (a)     These  have  been  decided 
to  mean  retroactive  criminal  laws,  and  no  other.     The  prohibition 
extends  to  every  law  which  makes  an  act  punishable  in  a  mode  or 
measure  in  which  it  wsw  not  punishable  when  the  act  was  com- 
mitted, unless   it   be  to  diminish  the  punishment      With   this 
exception,  criminal  laws  can  only  operate  upon  future  acts.      Men 
may  be  benefited,  but  shall  not  be  injured  by  laws  which  did  not 
exist  when  the  act  was  done.     We  are  safe,  therefore,  against  retro- 
active criminal  laws.     2.  Bills  of  attainder.  (6)    A  bill  of  attainder 
is  a  special  legislative  act,  inflicting  punishment  for  an  offence 
already  committed,  without  a  conviction  in  tlie  ordinary  course  of 
justice.     It  may  take  life,  or  confiscate  property,  or  both.     It  has, 
therefore,  the  double  enormity  of  being  an  ex  post  facto  law,  and 
an  usurpation  of  judicial  power.     The  bloodiest  pages  of  English 
history  are  those  which  record  the  inhuman  exercise  of  this  fearful 
power.     No  wonder,  then,  that  it  is  universally  prohibited  in  this 
country. 

§  84.  Security  against  the  Suspension  of  Laws,  Our  State  con- 
stitution declares  that  "  no  power  of  suspending  laws  shall  be 
exercised,  except  by  the  general  assembly."  Perhaps  it  may  be 
asked,  AVhat  other  power  than  the  legislature  could  suspend  laws  ? 
None  certainly  without  usurpation.  The  power  to  suspend  a  law 
is  the  same  as  the  power  to  make  it ;  for  one  law  can  only  be  sus- 
pended by  making  another  to  suspend  it.  Hence  the  exception  in 
favor  of  the  legislature.  The  provision,  therefore,  must  have  con- 
templated a  very  remote  possibility  of  usurpation  by  the  executive, 
judicial,  or  military  departments.  We  have  seen  that  there  is  one 
law,  securing  tlie  privilege  of  the  writ  of  habeas  corpus^  which  can- 
not be  suspended  even  by  the  legislature,  unless  in  the  extreme 
emergencies  of  rebellion  or  invasion. 

§  85.  Right  of  Education,  (<?)  Were  it  not  that  in  times  past, 
knowledge,  more  than  any  other  of  heaven's  gifts,  has  been  monop- 
olized by  the  few  to  the  exclusion  of  the  many,  it  might  seem 
superfluous  to  provide  for  it  in  a  bill  of  rights.  But  our  State  con- 
stitution, copying  the  ordinance  of  1787,  declares  that  *'  religion, 

(a)  See  the  case  of  Calder  v.  Bull,  in  the  preceding  note;  Mad.  Pap.  1399,  1400. 
Cuming's  v.  Missouri,  4  Wall.  326;  Gut  v.  The  State,  9  Wall.  :)5. 

{h)  See  2  Black.  Cun.  251 ;  4  Black.  Com.  381  ;  2  Story,  Const.  §  1348 ;  Mad. 
Pap.  1400.  This  term  bill  of  attaimler  in  the  consiitution  embraces  both  what  were 
known  in  the  English  law  as  bills  of  attainder,  and  bills  of  pains  and  penalties.  Dreh- 
man  v.  Stifle.  8  Wall.  oUo. 

{n)  Since  the  text  was  written,  the  school  system  has  been  constantly  improving  by 
the  results  of  experience  ;  and  its  benefits  have  now  become  so  universally  accessible, 
that  it  is  becoming  a  serious  question,  whether  the  right  of  suffrage  ought  not  to  be 
made  dependent  upon  the  ability  to  read  and  write.  The  father  of  a  child  entitled 
to  the  benefits  of  tlie  public  school  of  the  sub-district  of  his  residence  may  maintain 
an  action  a>i:ain8t  the  teaclier  of  the  school  and  the  local  directors  of  the  sub-district, 
for  wrongfully  expelling  the  child  from  school.    Roe  v.  Deming,  21  Oluo  St.  656. 
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>rmlit7,  and  knowledge,  being  essential  to  good  government,  it 
shall  be  the  duty  of  the  general  assembly  to  pass  suitable  laws  to 
f>rotect  every  religious  denomination  in  the  peaceable  enjoyment  of 
its  own  mode  of  public  worship,  and  to  encourage  schools  and  the 
means  of  instruction."    This  declaration  makes  it  not  only  the 
policy  but  the  duty  of  government  to  promote  education,  and  con- 
sequently the  right  of  the  people  to  have  it.     We  have  already 
seen  that  Congress,  with  a  most  liberal  and  enlightened  spirit, 
devotes  one  thirty-sixth  part  of  the  public  domain  for  ever  to  the 
diffusion  of  knowledge.     Ohio  has  thus  acquired,  for  the  support 
of  schools,  more  than  seven  hundred  thousand  acres.     But  until 
1823,  no  efficient  steps  were  taken  to  establish  a  regular  school 
sjstcm.     That  year  was  signalized  by  the  adoption  of  a  free-school 
system,  of  which  the  following  are  the  leading  features :  Every 
township  is  divided  by  the  trustees  thereof  into  districts,  which  are 
denized  by  the  election  of  a  clerk,  treasurer,  and  three  directors. 
The  costs  of  erecting  a  school-house  is  defrayed  by  a  special  tax 
open  the  property  in  the  district,  levied  by  a  vote  of  the  tax-payers. 
llie  fund  for  compensating  teachers  is  made  up  in  three  ways: 
Firit^  by  the  income  of  the  school-lands  before  mentioned.     Pro^ 
vision  is  now  made  for  selling  these  lands,  when  those  interested 
will  consent,  and  in  vesting  the  proceeds  in  a  comrrion  school  fundy 
the  interest  of  which  is  annually  paid  by  the  State  to  the  respective 
townships.     When  this  is  not  done,  these  lands  are  leased,  and  the 
rents  appropriated  in  the  same  way.     Secondly^  by  a  tax  assessed 
upon  the  general  tax-list ;  to  which  the  county  commissioners  may 
make  additions,  if  they  think  proper.     Thirdly^  by  a  variety  of  fines 
specially  devoted  to  this  purpose.     No  person  can  be  employed  as 
a  teacher  without  a  certificate  from  at  least  two  of  the  examiners 
appointed  in  each  county  by  the  court  of  common  pleas.     While 
tlie  fund  lasts,  the  schools  are  open  and  free  to  all  the  white  chil- 
dren residing  in  the  district.     The  system  is  yet  in  its  infancy,  but 
much  may  be  expected  from  it  hereafter.     It  has  this  transcendent 
merit,  that,  so  far  as  it  extends,  it  opens  the  inestimable  treasures  of 
knowledge  equally  to  the  rich  and  the  poor.     So  far,  then,  as  the 
difTusion  of  knowledge  far  and  wide  among  the  people,  can  give 
value  and  permanency  to  our  free  institutions,  the  free  school  sys- 
tem, which  is  the  true  democracy  of  education,  is  calculated  to 
produce  that  glorious  result. 

f  86.  RlgkU  of  the  Poor.  We  have  seen  that  no  property  is 
necessary  here  as  a  qualification  for  oflice,  or  for  the  right  of  8uf-< 
frage.  We  have  seen  that  poll-taxes  are  prohibited  for.  the  benefit 
of  the  poor ;  and  that  they  have  the  same  access  to  our  free 
schools  as  tlie  rich.  We  have  seen  that  in  criminal  cases  those 
who  cannot  employ  counsel  have  counsel  assigned  them  by  the 
eourt ;  and  although  in  civil  cases  we  have  no  provisions  for  suing 
m  forma  pauperis^  yet  the  practice  of  not  demanding  costs  until 
the  end  of  the  suit  amounts  to  the  same  thing.  And  if  to  these 
provisions  we  add  those  abolishing  imprisonment  for  debt,  and 
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relieving  against  the  consequences  of  bankruptcy  and  insolvency, 
we  shall  probably  conclude  that  the  poor  have  no  reason  to  com- 
plain of  tlie  law.  Tliere  is  no  constitutional  provision  which  di- 
rectly asserts  that  those  who  cannot  support  themselves  shall  be 
maintained  at  the  public  expense.  Yet  their  right  of  maintenance 
would  seem  to  result,  not  only  from  the  dictates  of  humanity,  bat 
from  all  the  great  principles  of  social  organization.  In  a  state  of 
nature,,  the  poor  might  appropriate  to  themselves  the  first  property 
within  tlieir  reach.  By  entering  into  the  social  compact,  they 
have  been  obliged  to  renounce  this  right ;  and  among  the  chances 
of  life,  it  has  fallen  to  their  lot  to  be  destitute.  May  they  not, 
then,  claim  a  hare  support  as  a  right  ?  Life  is  the  first  and  high- 
est of  all  riglits ;  but  what  is  life  without  the  means  of  living  ? 
I  need  not,  however,  pursue  this  reasoning ;  for  provision  is  made 
for  the  support  of  the  poor  in  all  well-governed  States.  I  shall 
briefly  indicate  the  outlines  of  our  system.  In  every  county,  the 
commissioners  are  authorized  to  lay  a  special  tax  for  the  erection 
of  a  poor-house,  and  to  appoint  three  directors  for  its  manage- 
ment. A  tax  may  also  be  levied  by  them  for  the  support  of  the 
poor.  No  pauper  can  be  admitted  into  the  poor-house  without  a 
warrant  from  the  trustees  of  some  township,  setting  forth  the  facts 
of  his  case.  This  warrant  is  submitted  to  the  directors,  and  if  they 
think  such  pauper  is  "  legally  a  county  charge,"  he  is  admitted. 
But  in  order  to  be  a  county  charge,  such  pauper  must  have  gained 
a  legal  settlement  within  the  county,  without  the  default  of  the 
township.  The  only  persons  who  cannot  gain  a  legal  settlement 
are  negroes  and  mulattoes.  Indented  apprentices  legally  brought 
into  the  State  gain  a  legal  settlement  in  the  township  where  they 
first  served  three  yeara.  Married  women  have  the  settlement 
which  was  last  their  husband's,  if  he  had  one  ;  if  not,  that  which 
was  last  theirs  before  marriage.  All  other  persons  gain  a  settle- 
ment by  residing  one  year  in  any  township,  without  being  warned 
to  leave  it ;  or  three  years  after  being  once  warned,  without  being 
warned  again.  This  warning  is  given  by  a  warrant  from  the  over- 
seers of  the  poor.  If  neglected,  without  good  i*eason,  the  town- 
ship, and  not  the  county,  is  chargeable.  If  there  be  no  county 
poor-houses,  the  overseers  of  the  poor  provide  for  the  support  of 
those  entitled  to  it,  at  the  expense  of  the  township.  And  if  pei^ 
sons  not  so  entitled  are  in  a  suffering  condition,  temporary  provision 
is  made  for  them,  until  they  can  be  removed  to  the  place  of  their 
legal  settlement  at  the  expense  of  the  latter. 

§  87.  Right  of  Self-defence,  (a)  There  are  some  injuries  which, 
once  committed,  cannot  be  adequately  redressed.  The  taking  of 
life  is  an  extreme  case  of  this  kind.     Against  the  commission  of 

(a)  See  2  Story.  Const.  §  1896 ;  1  Black.  Com.  148.  A  party  may  use  reasonabte 
force  to  defend  tlie  possession  of  his  property,  but  he  cannot  use  force  Against  tlie  per- 
son in  repaininff  or  otUaining  the  possession  of  property  to  which  he  is  entitled.  8  Black. 
Com.  4, 179 ;  Sampson  u.  Henrv,  11  Pick.  887 ;  1  Bishop,  Crim.  Law,  §  397;  1  Hil- 
liard  on  Torti,  ch.  t.  §  12,  pp.  196,  197. 
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aach  injuria,  therefore,  every  person  should  not  only  have  the  pro- 
tection of  government,  when  practicable,  but  sliould  also  have  a 
right  to  defend  himself.  Tlie  right  of  self-defence  would  of  course 
exist  in  a  state  of  nature,  and  tlie  social  compact  does  not  take  it 
away  ;  but  the  right  of  avenging  an  injury  ali^ady  committed  is 
taken  away.  This  is  a  fundamental  distinction.  You  may  pre- 
vent an  injury  from  being  done,  by  all  proper  means ;  but  when 
done,  you  may  not  take  redress  in  your  own  hands.  The  social 
compact  provides  a  tribunal  to  which  you  are  bound  to  resort ;  and 
abundant  provision  is  made  for  securing  the  redress  to  which  you 
may  be  entitled.  Thus  the  right  of  self-Klcfence  and  the  right  of 
redress  are  two  distinct  things ;  but  both  are  equally  guaranteed 
by  the  constitution.  We  have  already  seen  that  ^'  the  enjoying  and 
defending  life  and  liberty  "  is  declared  to  be  an  inalienable  right. 
Also,  *'  that  the  people  have  a  right  to  hear  arms  for  their  defence 
and  security."  (a)  In  England,  this  right  is  qualified  by  the  con- 
dition, that  the  arms  must  be  suitable  to  the  condition  and  degree 
of  the  bearer ;  but  here,  there  is  no  qualification. 

§  88.  Right  of  Redress.  The  words  of  the  constitution  are, ''  that 
all  coui-ts  shall  be  open ;  and  every  person,  for  an  injury  done  him 
in  his  land,  goods,  person,  or  reputation,  shall  have  remedy  by  due 
course  of  law,  and  justice  administered  without  denial  or  delay." 
This  declaration  asserts  the  broad  doctrine,  that  for  every  injury  to 
the  perBon  or  property  there  shall  be  an  appropriate  legal  remedy  ; 
and  pledges  the  public  faith  to  make  the  necessary  provision. 
Thus,  in  return  for  surrendering  the  natural  right  of  redressing 
ourselves,  we  have  acquired  the  riglit  to  call  the  whole  strength  of 
government  to  our  aid  in  procuring  redress.  But  we  must  not  be 
misled  by  the  universality  of  the  above  language.  The  redress  is 
to  be  administered  by  the  **  courts  "  and  in  "  due  course  of  law ;  " 
and  we  shall  hereafter  see  that  there  are  many  injuries  which  may 
occasion  the  keenest  pangs  to  a  sensitive  mind,  but  which,  from 
motives  of  policy,  the  law  does  not  undertake  to  redress  ;  and  this 
declaration  cannot  of  course  avail  the  sufferer,  when  the  law  does 
not  provide  for  his  case.  But  in  order  to  furnish  the  best  security 
that  when  the  law  does  provide  redress  it  shall  be  faithfully  ad- 
ministered, the  right  of  trial  by  jury  is  explicitly  declared.  The 
clause  relating  to  criminal  cases  has  been  already  quoted.  Our 
State  constitution  contains  another  declaration,  *'  that  the  right  of 
trial  by  jury  shall  be  inviolate."  This  of  course  includes  civil  as 
well  as  criminal  cases.  And  we  have  already  adverted  to  that 
amendment  of  the  federal  constitution,  which  extends  the  right  to 
"  all  suits  at  common  law  where  the  value  in  controversy  shall  ex- 
ceed twenty  doUai-s."  (6)    But  here,  again,  we  must  not  be  misled 

(a)  This  prorision  is  not  infringed  bj  a  statnte  prohibiting  the  carrying  of  con- 
cealeii  weapons.    State  v.  Jumel,  13  La.  An.  809. 

(6)  See  2  Story,  Const.  5  1768.  The  legislature  cannot  ronke  the  right  to  a  trial 
by  jury  in  a  criminal  case  dependent  on  giving  a  bond  with  surety  for  the  pnyment  of 
the  penalty  and  costs.  Greene  v.  Briggs,  1  Curtis>  C.  C.  311.  It  has  been  said  that 
in  Ohio  the  defendant  in  a  criminal  case  cannot  waive  a  jury  trial,  except  by  a  plea 
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by  the  tiniversality  of  the  language.     These  provisions  cannot  be 
intended  to  prohibit  a  court  of  chancery  from  deciding  cases  with- 
out the  intervention  of  a  jury ;  because  both  constitutions,  as  we 
have  seen,  pmvide  for  the  exercise  of  chancery  powers.     Nor  can 
they  be  intended  to  require  that  justices  of  the  peace  should,  in  all 
cases,  be  assisted  by  a  jury  ;  for  as  their  jurisdiction  is  never  final, 
the  parties  may,  by  appeal,  obtain  the  verdict  of  a  jury,  if  thej 
desire  it.     And  lastly,  it  has  been  decided  (a)  that  a  jury  need  not 
necessarily  consist  of  twelve  men,  though  this  is  the  usual  number. 
The  spirit  of  the  declaration  is,  that  the  power  to  decide  upon  law 
and  fact  shall  not  be  committed  to  the  same  individuals  ;  but  it  is 
left  to  the  legislature  to  determine  how  many  persons  shall  be 
judges,  and  how  many  jurors.     To  guard  against  the  abuse  of  this 
right  of  redress,  it  is  made  penal  for  any  judicial  or  ministerial 
officer  connected  with  the  courts,  or  any  attorney  or  counsellor  at 
law,  to  encourage,  excite,  or  stir  up  any  suit,  quarrel,  or  contro- 
versy, with  intent  to  injure  the  persons  concerned-      But  we  have 
no  provision  against  maintenance  and  champerty^  as  understood  at 
common  law.  (6)     Maintenance  was  '*  an  officious  intermeddling 
in  a  suit  that  no  way  belongs  to  one,  by  maintaining  or  assisting 
either  party  with  money  or  otherwise  to  prosecute  or  defend  it." 
Champerty  was  '*  a  bargain  with  a  plaintiff  or  defendant  to  divide 
the  land  or  other  matter  sued  for  between  them,  if  they  prevail  at 
law  ;  whereupon  the  champerter  was  to  carry  on  the  party's  suit  at 
his  own  expense  "     Blackstone  adds,  "  in  our  sense  of  the  word,  it 
signifies  the  purchasing  of  a  suit,  or  right  of  suing  ;  a  practice  so 
much  abhorred  by  our  law,  tliat  it  is  one  main  reason  why  a  chose 
in  action^  or  thing  of  which  one  hath  the  right  but  not  the  posses- 
sion, is  not  assignable  at  common  law  ;  because  no  man  sliould 
purchase  any  pretence  to  sue  in  another's  right.      But  although 
we  do  not  punish  maintenance  and  champerty  as  offences,  it  has 

of  guilty.  Hirn  v.  Ohio,  1  Ohio  State,  23.  It  ia  now  held  that  this  right  can  be 
waived  in  a  criminal  case.  Daily  v.  The  State,  4  id,  67  ;  Dillingham  v.  The  State, 
6  id  280.  But  in  Williams  v.  The  State,  12  Ohio  State,  022,  the  attorney-general  in 
open  court  submitted  to  the  reversal  of  a  judgment  rendered  in  aproseciiiion  for  alter- 
ing bank-notes,  when  the  defendant  liad  waived  a  jury  and  consented  to  be  tried  by  the 
court,  upon  the  ground  "  tiiat  upon  the  trial  of  an  issue  raised  by  a  plea  of  not  guilty 
in  tlie  liiglier  grades  of  crime,  it  is  not  in  the  power  of  the  accused  to  waive  a  trial  by 
jury,  and  by  consent  submit  to  the  facts  found  by  tlie  court,  so  as  toautiiorize  a  legal 
judgment  and  sentence  upon  such  finding;"  and  the  court  ngreed  in  this  opinion. 
This  case,  8o  far  as  it  conflicts  with  them,  overrules  or  qualifies  those  hist  cited.  It 
may  also  be  waived  in  a  civil  case.  Gest  v.  Kcnner,  7  Ohio  State,  75.  See  ante, 
p.  IIKJ,  note.  No  person  can  be  compelled,  without  his  assent,  to  submit  his  suit  to 
arbitration.  Teopie  i*.  Haws,  37  Barb.  440.  A  State  law  suspending  the  privilege 
of  a  certain  class  of  persons  to  prosecute  and  defend  actions,  is  a  violation  of  the  con- 
stitution of  Iowa  and  of  tlie  United  Slates.     Wilcox  r.  Davis,  7  Minn.  28. 

(n)  Hunt  V.  M'Mahan,  6  Ohio,  13:};  Beekman  r.  Saratoga  Railroad  Company,  8 
Paige,  45.  But  see  Lamb  r.  Lane,  4  Ohio  State,  107.  And  outside  of  Ohio  the 
general  rule  is,  that  a  jury  must  consist  of  twelve  men.  Opinion  of  Justices,  41 
N.  H.  550 ;  Vauglin  v.  Scade,  30  Miss.  000. 

(h)  4  Black.  Com.  13i.  185;  Key  v.  Vattier.  1  Ohio  Rep.  132.  Cain  v.  Monroe, 
23  Geo.  82;  Harring  r.  Barwick,  24  id.  60.  Maintenance  does  not  extend  to  a  fair 
bond  Jifffi.  purchase  of  a  rhnse  in  nrtinn  made  for  tlie  purpose  of  securing  payment  of  an 
antecedent  debt.     Sayies  v.  Tibbetts,  6  R.  L  279. 
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been  held  that  a  contract,  the  making  of  which  would  constitute 
either  of  these  offences  at  common  law,  is  void  as  against  public 
policy,  (a)  Tins  does  not  prevent  a  lawyer  from  making  a  valid 
bargain  or  fee,  and  even  a  contingent  fee ;  but  if  be  sliould  add 
other  stipulations,  such  as  paying  all  costs  himself,  and  prohibiting 
a  compromise  witiiout  his  consent,  the  contract  would  then  be  void. 
And  we  shall  hereafter  see  that  the  doctrine  of  ehoses  in  action  not 
being  assignable,  because  it  would  encourage  litigation,  exists  now 
merely  in  name. 

§  89.  Right  of  changing  Government.  (6)    If  all  the  means  before 
ennmerated  should  fail  to  secure  the  happiness  of  the  people,  there 
remains  finally,  as  a  last  resort,  the  right  of  changing  their  form  of 
pOTeriiment.    The  Declaration  of  Independence,  after  enumerating 
Sic  ends  of  government,  asserts  "  that  whenever  any  form  of  gov- 
ernment becomes  destructive  of  these  ends,  it  is  the  right  of  the 
people  to  alter  or  abolish  it.*'     This  indeed  is  self-evident,  since  all 
power  comes  from  the  people.    They  have  created  the  government, 
and  may  destroy  it,  wlien  it  ceases  to  satisfy  them.     Delegated 
power,  as  above  stated,  is  not  irrevocable.     The  language  of  our 
State  constitution  does  not  even  make  the  right  of  changing  gov- 
ernment depend  upon  the  fact  of  its  having  failed  to  answer  its 
ends ;   but  asserts  it  without  qualification  or  condition.     ^^  All 
political  power  is  inherent  in  the  people.     Government  is  instituted 
for  tlieir  equal  protection  and  benefit,  and  they  have  the  right  to 
alter,  reform,  or  abolish  the  same,  whenever  they  may  deem  it  nec- 
essary."    But  it  is  needless  to  enlarge  upon  the  general  right  of 
revolution.    It  must  of  necessity  exist,  whenever  a  majority  desire 
it,  even  though  the  existing  government  should  be  in  terms  made 
perpetual,  as  some  of  the  provisions  in  our  constitutions  are 
declared  to  be.    To  guard,  however,  against  the  evils  of  a  revolu- 
tion, every  constitution  provides  for  its  amendmenty  (c)  though 
generally  by  something  more  than  a  bare  majority.     The  federal 
constitution  may  be  amended  as  follows :  Amendments  may  be  pro- 
poudy  either  by  two-thirds  of  both  houses  of  Congress,  or  by  a 
convention  called  by  Congress,  on  the  application  of  the  legislatures 
of  two-thirds  of  the  States.    But  in  either  case,  such  amendments 
must  be  ratified  by  the  legislatures  or  by  conventions  of  three- 
fourths  of  the  States,  according  as  one  or  tlie  other  mode  may  be 
proposed  by  Congress.     But  no  amendment  can  be  made  to  deprive 

{a)  Backns  v.  Byron,  4  Mich.  636;  Scobey  v.  Roes,  13  Ind.  117;  Weakly  v.  Hall, 
IS  OUio,  167;  Key  t;.  V^attier,  1  id.  182.  See  Sedgwick  v.  Stanton,  4  Kern.  289; 
Koberts  v.  Cuoper,  20  IIow.  407  ;  Hay  v,  Cumberland,  25  Barb.  691. 

(h)  See  Liiilier  v.  Borden,  7  How.  1. 

(c)  Tlie  first  proposition  in  the  convention  was,  that  Congress  should  have  no  voice 
in  aroendineiitf.  Mad.  Pap.  784,  844.  Tliis  was  afterwards  stricken  out.  And  it  was 
•imply  reMilved  tiiat  amendments  should  be  provided  for  —  i<l.  1175.  It  was  then  pro- 
ofed that  Congress  should  call  a  convention,  on  the  application  of  two-thirds  of  the 
Dtate  lefdslature*  —  id.  1241, 1683-41.  Finally,  after  considerable  difference  of  opinion, 
the  clause  was  placed  in  its  present  shape — id.  1590-8.  A  proposition  tliat  amend- 
meniB  proposed  hy  the  State  conventions  should  be  referred  to  another  general  con- 
Tention,  was  ananimoosly  negatived  — id.  15U3-6. 
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any  State  of  its  equal  suffrage  in  the  senate.  Thus  far,  twelve 
amendmeuts  only  have  been  made:  the  first  ten  in  1789;  the 
eleventh  in  1798,  and  the  twelfth  in  1808.  (a)  A  thirteenth  was 
proposed  in  1811,  and  is  sometimes  published  as  an  amendment, 
but  it  never  was  ratified  by  the  requisite  number  of  States.  The 
State  constitution  may  be  amended  as  follows :  Three-fifths  of  the 
members  elected  may  propose  amendments  to  be  voted  upon  by 
the  people.  Or  two  thirds  may  propose  the  calling  of  a  conven- 
tion, which  shall  be  done  if  a  majority  of  the  voters  at  the  next 
election  shall  sanction  the  proposition.  And  once  in  twenty  years, 
beginning  with  1871,  a  vote  is  to  be  taken  upon  calling  a  conven- 
tion, without  any  action  of  the  l^slature. 

Here,  then,  terminates  our  view  of  constitutional  law.  I  have 
commented,  in  the  brief  and  general  manner  required  by  my  plan, 
upon  all  the  provisions  of  the  federal  and  State  constitutions.  I 
have  endeavored  so  to  arrange  the  subjects  as  not  to  burden  your 
memory,  and  at  the  same  time  to  exhibit,  in  juxtaposition,  the  cor- 
responding provisions  of  both  constitutions,  as  well  as  the  points 
of  difference.  If  I  have  done  any  thing  like  justice  to  this  great 
branch  of  law,  I  have  exhibited  the  full  reality  of  that  theoretical 
organization  described  in  the  second  lecture.  In  a  word,  I  have 
sketched  the  most  perfect  system  of  civil  polity  the  world  has  ever 
yet  seen.  One  matter  of  regret,  however,  deserves  to  be  mentioned. 
The  maxim,  %tare  decisis,  so  essential  to  stability  in  the  administra- 
tion of  public  affairs,  has  not  been  sufficiently  regarded.  It  does 
not  seem  to  be  the  American  disposition  to  adhere  to  establiished 
decisions.  I  have  remarked  upon  the  frequency  with  which  judi- 
cial precedents  are  overruled,  when  speaking  of  the  common  law ; 
but  I  now  refer  more  particularly  to  the  decisions  upon  consti- 
tutional law.  We  have  seen  that  half  a  century  of  trial  has 
discovered  many  weighty  questions  not  directly  settled  by  the  con- 
stitution itself.  These  have  been  discussed  before  the  proper 
tribunals,  as  long  as  new  light  could  be  thrown  upon  them,  and 
then  finally  decided.  In  most  instances,  all  the  departments  of 
government  have  concurred  in  the  determinations ;  and  a  general 
acquiescence  in  them,  for  a  series  of  yeara,  has  given  them,  over 
well-constituted  minds,  all  the  authority  of  express  constitutional 
declarations.  And  yet  how  few  of  these  solemn  decisions  have  been 
suffered  by  politicians  to  stand  as  settled  principles!  All  have 
been  repeatedly  assailed,  and  many  completely  subverted.  At  this 
moment,  hardly  a  suigle  construction,  once  doubtful,  can  now  be 
considered  as  established  in  the  minds  of  the  people.  And  if  fifty 
years  will  not  compose  doubts  of  this  kind,  will  as  many  centuries 
do  it  ?  The  advocates  of  arbitrary  power  are,  doubtless,  right  in 
pointing  to  tliis  instability,  this  incessant  fluctuation  of  opinion,  as* 
the  most  vulnerable  part  of  our  system ;  but  I  trust  that  this  is 
only  an  accidental,  and  not  an  inevitable,  result  of  the  freedom  of 

(a)  Two  more  hflve  since  been  adopted,  making  fourteen,  and  a  fifteenth  haa  Jnat 
been  proposed  by  Congress. 
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opinion.  Snrely,  Bobmission  to  the  decisions  of  the  constituted 
authorities  is  not  incompatible  with  freedom  of  opinion.  And  it 
seems  to  me  that  one  of  the  first  lessons  to  be  inculcated  upon 
every  American  mind  is  to  acquiesce  in  established  constructions 
until  they  shall  either  be  ratified  or  reversed  by  constitutional 
amendments.  What  if  they  do  not  fully  meet  our  individual  ap- 
probation? Patriotism  and  magnanimity  require  us  to  sacrifice 
our  predilections  for  the  public  good.  The  same  conciliatory  and 
compromising  spirit  which  produced  our  government  can  alone 
perpetuate  it.  We  have  an  illustrious  instance  of  this  spirit  in 
Franklin.  As  a  member  of  the  convention  which  framed  the 
federal  constitution,  he  had  sincerely  opposed  many  of  the  proposi- 
tions which  finally  prevailed ;  but  when  the  great  work  was  finished, 
he  addressed  the  convention  in  favor  of  unanimously  signing  the 
constitution ;  and  these  were  a  part  of  his  words :  ^'  I  consent  to 
this  constitution,  because  I  expect  no  better ;  and  because  I  am 
not  sure  that  it  is  not  the  l^st.  The  opinions  I  have  had  of 
its  errors,  I  sacrifice  to  the  public  good.  I  liave  never  whispered 
a  syllable  of  them  abroad.  Within  these  walls  they  were  bom, 
and  here  they  shall  die."  Gould  we  but  adopt  and  practise  these 
sentiments,  with  regard  to  the  questions  which  have  since  arisen, 
and  been  constitutionally  decided,  there  would  be  no  shadow  upon 
the  prospect  of  our  permanency. 
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PART  III. 

THE    LAW    OF    PERSONS,  (a) 


LECTURE    XII. 

CORPORATIONS.  (6) 

§  90.  I%e  Nature  of  Corparatians.  1  have  alreadj  observed  that 
the  chief  objects  of  law  are  persons  and  property.  I  have  also 
noticed  Blackstone's  division  of  rights,  into  rights  of  persons  and 
rights  of  things,  as  well  founded  in  reason,  though  not  very  accu- 
rate in  point  of  expression.  The  rights  of  persons  grow  out  of 
their  relations  to  government  or  to  one  another ;  and  I  have  men- 
tioned the  classes  into  which  persons  are  divided,  with  respect  to 
these  relations.  Before  recapitulating  these  divisions,  however,  I 
cannot  forbear  to  call  your  attention  to  the  fundamental  difference 
there  is  between  personal  relations  in  this  country  and  in  England, 
in  consequence  of  our  entire  abolition  of  privileged  orders.  Our 
doctrine  of  equality  has  in  this,  as  in  everything  else,  been 
productive  of  simplicity.  With  us,  in  theory  at  least,  all  men 
start  equally  ;  they  are  bom  with  equal  rights  ;  and  their  distinc- 
tions in  after  life  are  mainly  made  by  themselves.  Tliis  is  the 
general  rule,  though,  as  we  shall  see,  there  are  some  slight  excep- 
tions founded  on  expediency.  Whereas,  in  England,  men  set  out 
unequally.  Some  are  born  to  privileges  which  others  never  can 
attain.  Hence,  a  fundamental  division  of  persons  there  is  into  the 
nobUity  and  commonalty.  And  this  gives  rise  to  a  variety  of  sub- 
divisions, rendering  the  classification  of  persons  exceedingly  com- 
plicated. The  first  book  of  Blackstone  is  almost  wholly  occupied 
with  an  enumeration  of  these  distinctions ;  and  we  have  only  to 
glance  at  the  contents  of  that  book,  to  see  how  large  a  portion  of 
it  is  totally  inapplicable  to  American  society.    Here,  personal  rela- 

(a)  On  the  Law  of  Persons  in  general,  see  the  first  book  of  Blackstone  and  of  Swift ; 
the  Lectares  of  Kent,  from  the  24th  to  the  33d  inclusive ;  and  Reeves's  Domestic  Re- 
lations. 

(ft)  On  the  Law  of  Corporations,  see  1  Black.  Com.  ch.  18 ;  1  Swift,  ch.  9 ;  2  Kent, 
Com.  lect  38 ;  Angell  &  Ames  on  Corporations ;  Kyd  on  Corporations ;  Wilcox  on 
Municipal  Corporations;  Grant  on  Corporations  (London,  1860) ;  Redfield  on  Railr 
ways ;  Fierce  on  American  Railroad  Law.    Dillon  on  Municipal  Corporations. 
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tions  can  be  described  in  half  the  space  required  there*  The  lead- 
ing divisions  contemplated  by  law,  as  we  have  already  seen,  are  as 
follows :  1.  Persons  are  either  natural  or  artificial.  2.  They  are 
either  public  or  private.  8.  They  are  either  citizens  or  aliens. 
4.  They  are  either  males  or  females*  5.  Tliey  are  either  infants  or 
adults.  6.  Tliey  are  either  sane  or  insane.  7.  They  are  either 
freemen  or  slaves,  masters  or  servants,  principals  or  agents.  8.  In- 
dians sustain  relations  different  from  any  other  persons.  9.  The 
death  of  persons  creates  the  relations  of  ancestors  and  heirs,  devi- 
sors and  devisees,  and  executors  or  administrators.  Some  of  these 
relations  have  already  been  described  in  connection  with  the  con- 
stitutional provisions  relating  to  them.  Thus  we  liave  said  all  that 
our  limits  will  permit  vespecting  puhlic  functionaries^  aliens^  slaves j 
and  Indians.  On  these  classes  of  persons,  therefore,  nothing  further 
will  be  offered.  Tlie  rest  remain  to  be  described,  and  will  form  the 
subject  of  this  third  part  of  our  lectures.  ^ 

I  shall  b^in  with  corporations^  to  which  this  lecture  will  be 
devoted.  The  view  I  shall  present  must  necessarily  be  brief ;  and 
for  those  details  which  do  not  fall  within  my  limits,  I  refer  to  the 
authors  above  mentioned.  The  subject  is  one  of  growing  impor- 
tance ;  for  corporations  are  annually  multiplying  to  such  a  degree 
as  even  to  excite  alarm  in  some  minds,  lest  individual  freedom  of 
action  shall  be  swallowed  up  in  the  prevailing  spirit  of  association. 
We  have  seen  tliat  corporations  are  called  artificUU  persons,  to  dis- 
tinguish them  from  persons  in  tlieir  natural  capacity,  or  simply 
human  beings.  In  other  words,  they  consist  of  natural  persons, 
clotlied  by  law  with  an  artificial  character  and  capacity.  When 
two  or  more  persons  desire  to  unite  their  means,  for  the  purpose  of 
carrying  on  some  enterprise  or  business  which  neither  might  be 
able  to  accomplish  by  himself  alone,  there  are  but  two  legal  ways 
of  doing  it  conveniently.  The  persons  in  question  must  either  be 
constituted  a  corporation^  by  means  of  a  legislative  act  or  charter, 
or  they  must  enter  into  a  partnership,  by  virtue  of  a  contract.  In  * 
either  case,  their  relations  will  be  determined,  partly  by  the  express 
provisions  of  the  charter  or  contract,  and  partly  by  the  implied 
conditions  tacitly  annexed  by  law  to  each  of  these  relations.  Thus, 
while  corporations  and  partnerships  both  agree  in  being  relations 
voluntarily  assumed  by  the  members,  and  also  in  having  for  their 
object  the  association  of  several  individuals  for  the  purpose  of 
co-operation  in  business ;  yet  they  differ  so  materially  in  their  mode 
of  creation,  and  in  many  other  respects,  that  they  require  a  separate 
consideration.  Accordingly,  partnerships  will  be  reserved  for  the 
next  lecture. 

A  corporation  may  be  defined  to  be  a  body  of  persons  connected 
together  by  law,  either  contemporaneously  or  in  succeaaiony  and 
endowed  with  the_capacity  of  acting  for  varioua  pyrposea  aa  a  ain^ 
giej)erfiQn.  (a)    The  law' knows  a  corporation  only  by  its  corporate 

(a)  The  tnpreme  court  of  the  United  States  has  intimated  that  the  definition  of  a 
corporation  could  no  longer  be  confined  to  its  old  limits,  and  held  that  a  joint-stock 
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name,  (a)  In  this  name  all  its  acts  are  done,  withoat  a  specification 
of  its  members ;  and  this  determines  its  continued  identity,  though 
all  its  members  should  be  changed.  We  often  hear  a  corporation 
spoken  of  as  a  body  without  a  soul, —  as  an  inyisible,  intangible, 
and  immortal  being ;  as  existing  only  in  the  contemplation  of  law ; 
and  the  like.  But  such  expressions  are  calculated  to  throw  dark- 
ness rather  than  light  over  the  actual  nature  of  corporations.  It  is 
sufficient  to  conceive  of  them  as  consisting  of  natural  persons, 
united  together  in  an  artificial  character  by  the  force  of  law,  for 
the  purpose  of  concentrating  or  perpetuating  individual  ability. 
They  are  purely  creatures  of  the  law  ;  because,  though  the  mem- 
bers may  voluntarily  form  themselves  into  a  society  or  association, 
the  law  only  can  erect  them  into  a  corporation.  We  are  told, 
indeed,  that  corporations  may  exist  by  prescription.  But  the  theory 
of  prescription  is  simply  tliis :  From  considerations  of  general 
expediency,  the  law  presumes  that  what  has  long  been  suflered  to 
exist  iuust  have  had  a  rightful  origin.  If,  therefore,  persons  have 
long  used  the  name,  and  exercised  the  franchises  of  a  corporation, 
the  law  presumes,  without  seeking  other  evidence,  that  they  had 
original  authority  for  so  doing ;  or,  in  other  words,  that  they  were 
once  duly  constituted  a  corporation.  In  older  countries,  this  theory 
of  prescription  may  be  very  important ;  but,  in  this  young  country, 
it  can  be  of  little  consequence.  All  our  corporations,  at  least  since 
the  revolution,  have  actually  derived  their  existence  from  a  legisla- 
tive act,  which  we  call  a  charter,  and  which  is  to  a  corporation  what 
a  constitution  is  to  a  State, —  its  organic  or  fundamental  law. 
And  we  may  reasonably  presume  that  no  future  corporation  will 
exist  but  in  this  way. 

§  91.  Constitutional  Power  to  create  them.  We  have  seen  tliat 
the  federal  constitution  confers  no  express  power  on  Congress  to 
create  corporations.  If  this  power  exists,  therefore,  in  the  federal 
government,  it  is  an  incidental  power ;  and  as  such  it  has  been 
twice  exercised  by  the  incorporation  of  a  national  hank,  {li)  But 
with  the  States  it  is  different.  The  creation  of  corporations  by 
them  is  regarded  as  so  essential  an  attribute  of  municipal  sov- 
ereignty, that  it  requires  no  express  constitutional  provision.  The 
power,  not  being  prohibited,  is  therefore  taken  to  be  conferred,  (r) 
In  this  enterprising  and  rapidly  growing  country,  corporations  are 

company  organized  in  England  under  an  act  of  parliament  was  a  corporation,  though 
the  act  expressly  provided  that  it  should  not  be.  Liverpool  Ins.  Co.  r.  Massnchu- 
setts,  10  VVall.  6»)6. 

(«)  An  injunction  may  be  granted  by  analogy  to  the  law  of  trade-marks  to  a  cor- 
poration to  restrain  persons  from  adopting  and  using  tlie  same  corporate  name  with 
that  previously  adopted  regularly  and  in  good  f litli  by  the  plaiutiff.  Newby  v.  Oregon, 
&c.  Co..  Deady,  009 ;  Holmes  v.  Holmes  Man.  Co.  37  Conn.  278. 

(h)  It  was  proposed  in  the  federal  conv(»n»ion  to  confer  on  Congress  the  express 
power  to  create  corporations.  Mad.  Pap.  18.34,  1676.  That  tlie  power  exists  as  an 
incidental  power,  see  MfCulloch  v.  Maryland,  4  Wheat.  316;  Osborn  v.  Bank  U.  S.  U 
Wheat.  738;  Angell  &  Ames  on  Corporations,  ch.  ii.  §  4. 

(r)  But  this  power  is  guarded  by  many  restrictions.  Thus,  in  Ohio,  "no  specinl 
privileges  or  immunities  shall  ever  be  granted  that  may  not  be  altered^  revoked,  or 
repealed." 
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iltipljing  so  rapidly  that  a  large  portion  of  oar  legislative  basi- 
conaists  in  granting  and  renewing  charters.  Many  of  the 
most  important  branches  of  trade  and  manufacture,  nearly  all 
bajiking  and  insurance  operations,  and  many  of  our  internal  im- 
profements,  are  undertaken  and  carried  on  by  incorporated  com- 
panies. Yet,  although  so  much  of  good  is  thus  effected,  and 
^withoat  any  very  palpable  evil,  it  is  not  uncommon  to  hear  corpo- 
rations denounced  as  monopolies^  created  for  the  benefit  of  the  few 
to  the  prejudice  of  the  many,  and  hostile  to  the  great  republican 
principle  of  equality.  But  corporations  are  not  necessarily  mo- 
nopolies, in  the  odious  sense  of  that  term.  A  monopoly,  as  the 
name  imports,  is  a  special  privilege  conferred  on  one  or  more 
persons,  to  the  absolute  exclusion  of  all  others.  In  this  sense,  it  is 
deservedly  odious,  because  it  is  essentially  anti-republican.  But 
<Nir  corporations  are  not,  in  this  sense  monopolies.  Although 
charters  frequently  and  confessedly  enable  the  members  of  corpo- 
rations to  enjoy  capacities  and  realize  advantages  which  they  would 
not  enjoy  and  realize  as  private  individuals,  and  thus  have  some- 
thing of  tlie  appearance  of  creating  monopolies ;  yet  so  long  as  no 
exelu9ive  privUeges  are  in  fact  conferred  upon  any  particular  corpo- 
ration, and  no  class  of  persons  are  prohibited  from  membership, 
they  can  with  no  propriety  be  said  to  create  monopolies.  Our 
hank$  are  the  nearest  approach  to  monopolies,  because  individuals 
are  expressly  prohibited  from  banking  privileges.  Yet  even  our 
banks  are  not  in  fact  monopolies,  because  no  individuals  are  ex- 
cluded from  becoming  stockholders,  if  they  have  the  will  and  the 
means.  And  this  objection  to  corporations  being  without  foun- 
dation, there  is  this  strong  argument  in  their  favor.  Under  a  re- 
publican government  like  ours,  where  property  is  so  beneficently 
distributed  that  very  large  fortunes  are  seldom  accumulated,  it  is 
manifest  that  great  enterprises,  requiring  large  means,  would  seldom 
^be  undertaken  by  single  individuals.  It  is  only  by  the  creation  of 
^corporations,  enabling  many  to  unite  their  means  and  act  as  one, 
tliat  such  enterprises  are  now  achieved.  It  may  be  safely  affirmed, 
that  comparatively  few  of  the  wonderful  improvements  and  devel- 
opments in  our  country  «7ould  have  been  made,  if  our  legislatures 
had  been  divested  of  the  power  to  create  corporations,  which  they 
have  so  freely  exercised.  In  this  view,  therefore,  corporations  should 
be  the  favorites  of  republicanism ;  since  they  enable  its  friends  to 
meet  the  only  plausible  argument  that  can  be  urged  to  sustain  that 
unequal  distribution  of  property  Vhich  prevails  in  aristocratic  gov- 
ernments. No  doubt  the  power  to  create  corporations  may  be 
abused.  But,  w:]ien  exercised  judiciously,  it  certainly  produces 
most  salutary  effects,  (a) 

(a)  Since  this  paragrsph  was  written,  great  chanf^  haye  taken  place  in  regard  to 
eoffporationa,  und  aU  Uie  recent  constitutions  place  them  under  restrictions  more  or 
less  serere.  The  new  constitution  of  Oiiio,  for  example,  prohibits  the  legislature  from 
passing  "  anj  special  act  conferring  corporate  powers/'  Corporations  may  be  formed 
wider  general  laws,  subject,  at  any  time,  to  be  altered  or  repealed.  The  limit  of  indi- 
Tidaal  iiabUiiy  most  be  at  least  double  the  amount  of  stoc^.    The  liability  to  taxation 
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§  92.  Their  various  Kinds,  (a)  Corporations  are  divided  and 
subdivided  as  follows  :  Firsts  into  sole  and  aggregate.  A  soU  cor- 
poration consists  of  a  single  person  and  his  successors,  one  after 
another,  no  two  members  existing  contemporaneously.  The  mem- 
ber for  the  time  being  is  thus  endowed  with  a  corporate  capacity 
for  the  mere  sake  of  uninterrupted  succession.  But  such  corpo- 
rations being  confined  to  the  English  church,  require  no  comment 
here.  Aggregate  corporations  are  those  which  consist  of  more 
persons  than  one  at  the  same  time ;  and  there  is  no  necessary  limit 
to  the  number  who  may  be  thus  united.  These  are  first  subdi- 
vided into  ecclesiastical  and  lay.  Ecclesiastical  corporations  are 
likewise  peculiar  to  the  English  and  Romish  churches.  Our  re- 
ligious societies^  even  when  incorporated  by  special  charters,  have 
no  resemblance  to  them.  But  we  have  a  general  statute  under 
which  most  of  these  societies  are  incorporated,  so  far  as  to  hold 
their  church  property  without  any  special  charter.  (A)  Lay  corpo^ 
rations  are  again  subdivided  into  eleemosynary  and  dvil.  Elee- 
mosynary or  charitable  corporations  include  only  schools,  colleges, 
hospitals,  and  the  like ;  and  have  no  peculiar  attributes  requiring 
comment  here.  Civil  corporations^  of  course,  include  all  other  lay 
corporations.  Lastly,  corporations  are  divided  into  public  and  pri- 
vate. Public  corporations  SLve  those  which  are  founded  with  public 
means,  and  for  public  purposes.  Their  criterion  is,  that  no  indi- 
vidual has  any  interest  in  their  foundation,  except  as  a  member  of 
the  general  body  politic.  To  this  class  belong  all  municipal  corpo- 
rations, beginning  with  the  United  States,  and  descending  down 
through  States,  counties,  townships,  school  districts,  and  the  lika 
These  are,  for  the  most  part,  denominated  quasi  corporations; 
since,  with  the  exception  of  cities  and  boroughs,  they  require  no 
special  act  of  incorporation.  Tliey  possess  scarcely  any  other  cor- 
porate properties  than  those  of  holding  property  and  being  parties 
to  suits.  But  the  distinguishing  quality  of  public  corporations 
is,  that  they  are  alterable  at  the  pleasure  of  the  public,  because 
they  involve  no  private  interests  distinct  from  those  of  the  pub- 

Diust  be  the  same  as  tliat  of  private  persons.  Municipal  corporations  can  only  be 
organized  under  general  laws,  with  proper  restrictions  as  to  the  powers  of  taxation, 
borrowing  money,  contracting  debts,  and  loaning  credit.  And  banking  powers  cannot 
be  conferred  without  tlie  sanction  of  a  subsequent  popular  yote.  It  has  been  held 
in  Oliio,  under  tliese  constitutional  provisions,  that  the  prohibition  of  any  special  act, 
conferring  corporate  power,  extends  equally  to  municipal  and  private  corporations, 
and  that  any  act  wiiieh  either  creates  a  corporation  or  confers  upon  a  corporation 
already  existing  power  to  do  an  act  which  it  could  not  previously  have  done,  confers 
corporate  powers,  and,  if  special,  is  unconstitutional.  State  ex  reL  Att*y-Gen.  r.  Cin- 
cinnati, 20  Ohio  St.  18.  Under  the  general  laws  regulating  the  formation  of  corpora- 
tions, a  defect  or  omission  in  a  certificate  of  incorporation,  such  as  the  want  of  a  seal, 
may  be  supplied  by  a  court  under  tlie  curative  statute  of  March  10, 1859.  Warner  p. 
Cal lender,  20  Ohio  St.  190.  But  if  the  certificate  of  a  manufacturing  company  is 
acknowledged  before  a  notary  public  instead  of  a  justice  of  the  peace,  as  the  statute 

Srescribes,  it  will  be  fatal  on  quo  tmrranto.    State  ex  rel.  Att'y-Gen.  v,  Lee,  21  Ohio 
t.  6G2. 
(a)  2  Kent,  Com.  273 ;  Angell  &  Ames,  ch.  i.  §§  1,  8. 

(6)  As  to  the  powers  of  such  corporations,  see  Miller  p.  Gable,  2  Denio,  492;  The 
People  t;.  Steele,  2  Barb.  397 ;  Smith,  18  Vt.  611. 
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lie.  (a)  Private  corporations  are  those  which  are  founded  on  pri- 
vate means.  Their  object  may  be  either  private  or  public.  But 
their  criterion  is  a  private  foundation,  whereby  individuals  have 
an  interest  distinct  from  that  of  the  community.  For  tliis  rea- 
son, private  corporations  are  not  alterable  at  the  pleasure  of  the 
public.  Their  charters,  as  we  have  seen,  are  held  to  be  contractSj 
to  which  the  government  is  one  party  and  the  corporators  the 
other ;  and  they  are  within  the  protection  of  that  great  constitu- 
tional guaranty,  which  secures  contracts  from  being  impaired  by 
sabsequent  legislation.  (&)    Unless,  therefore,  the  charter  of  a  pri- 

(a)  Berlin  v.  Gorham,  84  K.  H.  266.  And  thej  mav  be  altered  or  abolished, 
although  hy  the  charter  thej  are  made  the  trustee  of  a  charity.  Montpelier  o.  East 
Montpelier,  29  Vt.  12.  When,  howerer,  they  hare  acquired  property  under  the  law, 
this  cannot  be  taken  away.    See  note  on  p.  206. 

(h)  Dartmouth  College  o.  Woodward,  4  Wheat.  618;  Charles  Biver  Bridge  o.  War- 
den Bridge,  11  Peters,  ^1 ;  Providence  Bank  v.  Billings,  4  Peters,  514.  See  Mechan- 
ics and  Traders'  Bank  v.  Debolt,  1  Ohio  State,  691;  Toledo  Bank  v.  Bond,  id.  622; 
SLnonp  v.  Piqua  Bank,  id.  603;  16  How.  869,  416.  Jefferson  Branch  Bank  v.  Skelly, 
1  Black,  436;  Franklin  Branch  Bank  r.  The  State  of  Ohio,  id.  474;  Wilmington 
R.  B.  Co.  V.  Reid,  13  Wall.  264.  The  Supreme  Court  did  not  hold  in  Dartmouth 
College  9.  Woodward  that  a  charter  is  a  contract.  A  charter  may  contain  a  con- 
tract. The  ruling  was  that  when  a  contract  ia  contained  in  a  charter,  such  contract 
if  made  inviolable  by  the  constitution  of  the  United  States.  But,  as  was  said  by 
Chief  Justice  Waite  in  Stone  v.  Mississippi,  101  U.  8.  814,  '<it  is  to  be  kept  in  mind 
that  it  is  not  the  charter  which  is  protected,  but  only  any  contract  which  the  charter 
may  contain."  It  is  held  that  a  provision  in  a  charter  that  the  officers  of  a  corpora- 
tion shall  be  elected  in  a  particular  way  is  not  a  contract,  and  is  repealable.  State 
V.  Green,  9  Mo.  App.  219.  A  right  given  in  a  charter  to  dispose  of  lottery  tickets, 
held  not  a  contract  but  a  privilege  or  license  revocable  at  pleasure.  State  v.  Morris, 
77  N.  C.  612.  A  provision  in  a  charter  that  the  corporation,  when  sued,  sliall  be  served 
in  a  particular  way,  is  not  a  contract  and  may  be  changed  by  legislation.  Railroad 
Co.  V.  Hecht,  96  U.  8.  16S.  If  the  contract  is  one  which  the  legislature  has  not 
power  to  make,  such  contract  does  not  bind  the  State.  The  legblature  cannot  grant 
away  the  police  power  of  the  State.  Hence  any  a^ement  in  a  charter  which  re- 
stricts or  curtails  the  police  power  of  the  State  is  mvalid ;  though  the  corporation 
may  have  paid  the  State  a  valuable  consideration  therefw,  the  legislature  may  annul 
it  Boyd  V,  Alabama,  94  U.  S.  646,  affirming  the  Supreme  Court  of  Alabama,  Stone 
V.  Mississippi,  101  U.  S.  814,  affirming  the  supreme  court  of  Mississippi.  Also,  Beer 
Company  v.  Mass.,  97  Mass.  26 ;  Metropolitan  Board  v,  Barrie.  84  In.  Y.  667.  The 
right  to  regulate  charges  in  warehouses  and  grain  elevators  (Munn  v,  Illinois),  and 
rates  for  freight  and  passengers  on  railways  (Railroad  Co.  v.  Iowa,  94  U.  S.  166; 
Peik  17.  Railway  Co.,  94  U.  S.  164),  seems  held  to  be  a  police  power.  The  decision, 
however,  in  the  first  two  cases  was  that  the  State,  not  being  restricted  bv  any  agree- 
ment in  tlie  charter,  had  the  power  to  regulate  the  charges ;  and  in  Peik  i*.  Railway 
Co.  the  charter  containing  such  a  restriction  was  grant^  after  the  adoption  of  the 
State  constitution,  which  provided  that  ail  charters  should  be  repealed  or  amended 
at  the  pleasure  of  the  legislature.  But  it  is  held  in  Illinois  that,  where  a  charter  con- 
tains a  clause  that  the  company  may  charge  sucli  fares  and  rates  as  it  may  deem 
reasonable,  the  State  may,  in  the  exercise  of  its  police  power,  ignore  such  clause  and 
prescribe  rates.  Roggles  v.  People,  91  III.  266 ;  Illinois  Central  v.  People,  96  111.  813. 
Chief  Justice  Waite,  in  Stone  v.  Mississippi,  distinguishes  between  the  power  to  tax 
and  the  police  power  of  the  State.  He  says  that  while  taxation  is,  in  general,  neces- 
saiy  for  the  support  of  the  government,  it  is  not  a  part  of  the  government  itself ;  tax- 
ation is  an  incident  to  the  exercise  of  the  legitimate  functions  of  government,  but 
nothing  more ;  and  adds,  "  all  that  has  been  determined  thus  far  is,  that  for  a  con- 
nderatioD  it  may,  in  the  exercise  of  a  reasonable  discretion,  and  for  the  public  good, 
surrender  a  part  of  its  powers  in  this  particular."  Although  a  law  of  the  legislature 
declares  all  charters  thereafter  granted  subject  to  amendment  or  repeal,  still  if  the 
charter  of  a  charitable  corporation,  or  an  institution  of  learning,  expressly  suspends 
the  statute  as  to  it,  and  exempts  its  property  from  taxation,  and  the  corporation  is 
organized,  it  constitutes  a  contract.  Home  of  the  Friendless  v.  Rouse,  8  Wall.  481 ; 
Washington  University  v.  Rouse,  8  Wall.  489.    When  a  new  power  is  given  by  an 
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Tate  corporation  contains  an  express  reservation  of  the  power  to 
alter  it,  thus  making  the  power  of  alteration  one  of  the  terms  of 
the  contract,  the  legislature  can  make  no  alteration  in  it,  without 
the  consent  of  the  corporators.  This  doctrine,  though  much  in- 
veighed against  by  demagogues,  is  abundantly  established  bj  judi- 
cial decisions ;  and  it  is  the  foundation  of  that  general  confidence 
with  which  individuals  embark  tlieir  funds  in  corporate  enterprises. 
OF  late,  however,  attempts  have  been  made  to  depreciate  the  value 
of  this  security,  by  broaching  the  doctrine,  that  although  a  State 
legislature  cannot  repeal  or  alter  a  private  charter,  yet  the  people 
of  a  State  may  do  it,  by  amending  the  constitution  for  this  pur- 
pose. But  to  this  pretension,  the  language  of  the  federal  constitu- 
tion affords  a  complete  answer.  ^^  No  State  shall  pass  any  law 
impairing  the  obligation  of  contracts."  (a)  Unless,  therefore,  it 
can  be  shown  that  a  State  constitution  is  not  a  laWj  the  charter  of 
a  private  corporation  can  no  more  be  impaired  by  a  State  constitu- 
tion than  by  a  statute.  Seldom  or  never  has  so  bold  and  disorgan- 
izing a  doctrine  been  reared  upon  so  feeble  a  foundation.  And 
we  may  congratulate  ourselves  that  tlie  federal  constitution,  which 
tlius  protects  chartered  rights,  is  ^^  the  supreme  law  of  the  land, 
any  thing  in  the  constitution  or  laws  of  any  State  to  the  contrary 
notwithstanding."  In  this  State,  however,  this  principle  will  be 
of  no  value  to  future  corporations,  because  by  an  act  of  1842  it  is 
declared  that  the  charter  of  every  corporation  of  every  description, 
which  shall  thereafter  be  granted,  shall  be  subject  to  alteration, 
suspension,  and  repeal,  in  the  discretion  of  the  legislature.  (A) 
§  93.  Their  general  Powers  and  Properties,  (c)     As  a  general 

amendatoiy  act,  the  exercise  of  the  power  ie  rery  strong  eyidence  of  the  acceptance 
of  the  amendment  by  the  corporation.  Goodin  v,  Evans,  18  Ohio  St  160 ;  Talladega 
Ins.  Co.  V,  Landers,  43  Ala.  115.  The  concurrence  of  all  the  stockholders  is  not  ne- 
cessary to  the  acceptance  of  an  amendment  enlarging  the  powers  of  the  corporation. 
Corry  v.  Scott,  64  Fenn.  St  270.  But  if  the  purpose  of  tlie  corporation  is  changed 
by  the  amendment,  even  though  the  power  to  amend,  alter,  and  repeal  was  reserved 
by  the  legislature,  every  stockholder  must  acquiesce.  Zabriskie  v.  Hackensack,  &c. 
Co.,  8  Green  (N.  J.),  178.  See  also  Ireland  v.  Palestine  Turnpike  Co.,  19  Ohio  St  869. 
The  legislature  may  destroy  under  such  a  power,  but  cannot  modify  without  the  con- 
sent of  the  corporators.  If,  however,  the  corporation  refuses  to  accent  the  modifica- 
tion, it  must  cease  to  transact  business.  Yeaton  v.  Bank  of  the  Ola  Dominion,  21 
Grattan,  698.  WheA  a  general  law  exists,  subjecting  all  charters  to  amendment  or 
repeal,  all  laws  passed  are  subject  to  it ;  and  although  a  subsequent  law  exempts  prop- 
erty from  taxation  during  the  continuance  of  the  charter,  if  it  does  not  expressly 
except  the  corporation  from  the  general  law,  it  will  be  subject  to  it,  and  therefore 
repealable.  Tomlinson  v.  Jessup,  16  Wall.  464.  When  a  repealable  charter  author- 
ized a  municipal  corporation  to  subscribe  a  certain  sum,  and  have  a  certain  share  in 
the  directory,  this  proportion  could  be  changed.  Miller  v.  The  State,  16  Wall.  478. 
And  a  corporation  which  had  erected  a  dam,  might  be  required  to  construct  ilshways. 
Com'rs  of  Inland  Fisheries  w.  Holyoke  Water  Power  Co.,  104  Mass.  446 ;  Holyoke 
Co.  V.  Lyman,  16  Wall.  600.  But  when  the  power  reserved  is  only  to  repeal  in  case 
of  misuser,  non-user,  or  abuse,  the  legislature  is  not  the  final  judge  of  whether  a  proper 
cause  for  repeal  hat  arisen.  Commonwealth  v.  Pittsburgh  R.  R.  Co.,  68  Penn.  St 
26.    See  also  note  to  §  81,  paragraph  "  Property  in  expectation — Contracts,"  ante, 

(a)  This  dause  does  not  affect  the  powers  of  Congress.  Evans  o.  Eaton,  1  Peters, 
C.  C.  822. 

(6)  This  provision  is  incorporated  into  the  conititution  of  1862. 

(c)  2  Kent,  Com.  277. 
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principle,  the  powers,  and  conseqnentljr  the  disabilities,  of  corpora- 
tions are  to  be  sought,  for  each  corporation,  in  its  particular  char- 
ter. We  have  no  disabling  statutes  like  the  staiiUe%  of  mortmain 
in  England,  prohibiting  corporations  from  receiying  or  holding 
property;  nor  are  corporations  prohibited,  as  in  England,  from 
being  devisees,  under  our  statute  of  wills.  The  charter,  then,  of 
each  particular  corporation  is  the  expositor,  as  well  as  source,  of 
its  powers.  And  the  prevailing  doctrine  is,  that  charters  are  to  be 
construed  strictly ;  and  that  corporations  can  exercise  no  powers 
which  are  not  expressly  specified,  or  necessarily  implied,  in  their 
charter,  (a)  In  this  respect,  a  charter  is  more  analogous  to  the 
federal  than  to  a  State  constitution.  This  doctrine  measures  at 
once  the  powers  and  disabilities  of  corporations ;  for  there  is  an 
implied  prohibition  of  every  power  not  thus  conferred.  Of  course, 
the  powers  of  different  corporations  must  vary  according  to  their 
object.  Those  of  a  college  or  hospital,  for  example,  must  be  very 
diffei-ent  from  those  of  a  banking,  insurance,  manufacturing,  or 
bridge  company.  So  that  an  enumeration  of  the  particular  func- 
tions of  the  various  existing  corporations  would  require  volumes. 
I  can  only  refer  to  some  general  principles  which  are  applicable  to 
all. 

1.  Tlie  management  of  the  affairs  of  a  corporation,  pursuant  to 

(a)  2  Kent,  Com.  298 ;  U.  8.  v,  Arredondo,  6  Peters,  786 ;  Beatty  v.  Knowler,  4 
Peters,  162 ;  BArtliolomew  v,  Bentley,  1  Ohio  State,  87.  Hice  v.  Hailroad  Co.,  1  Black, 
858.  AnUf  p.  202,  note.  Contracta  made  by  a  corporation,  which  are  beyond  its 
powers,  are  Toid.  Strauss  v.  Eagle  Ins.  Co.,  6  Ohio  State,  59.  But  see  R.  &  B.  R.  R. 
Co.  V.  Odell,  29  Yt.  93.  In  New  York,  it  has  been  held  that  goods  bought  by  a 
corporation,  although  bought  ultra  vires,  become  its  property,  and  it  may  sell  them  or 
mortgage  them,  and  it  seems  they  will  be  liable  to  an  action  for  the  price.  Parish  v. 
Wheeler,  23  N.  Y.  494.  See  also  San  Francisco  Gas  Co.  v,  San  Francisco,  9  Cal.  458 ; 
Farmert'  Bank  v.  Detroit.  Stc.  R.  R.  Co.,  17  Wis.  872.  The  term  uUra  vires  is  used  in 
different  senses .  an  act  is  said  to  be  vJtra  vires  when  it  is  not  in  the  power  of  the 
corporation  to  do  it  under  any  circumstances;  and  an  act  is  also  said  to  be  ultra  vires 
with  reference  to  the  rights  of  certain  parties  when  the  corporation  cannot  perform  it 
without  their  consent ;  and  it  may  also  be  ultra  vires  with  referent  to  some  specific 
purpose  when  the  corporation  cannot  perform  it  for  that  purpose.  When  the  act  of 
the  corporation  is  ultra  vires  in  the  first  sense  it  is  void  in  tofo,  and  the  corporation 
may  avail  itself  of  the  defence ;  but  when  it  is  ultra  vires  in  the  second  or  third  senses, 
its  right  to  do  so  will  depend  upon  circumstances :  thus,  if  it  be  an  act  which  it  might 
perform  for  some  purposes,  but  not  for  others,  the  defence  will  be  ayaiiable  if  the 
stranger  knew  that  it  was  done  for  the  unauthorized  purpose,  otherwise  not.  Miners' 
Ditch  Co.  V.  Zellerback,  87  Cal.  548.  The  modern  doctrine  of  ultra  vires  is  very 
recent ;  it  dates  in  England  from  Coleman  v.  Eastern  Counties  Railway  Co.,  10  Beav. 
1,  decided  in  1845;  though  it  was  established  earlier  in  the  United  States.  Yet  it 
has  already  produced  an  excellent  text-book,  Brice  on  Ultra  Vires,  which  is  enlarged 
in  the  American  edition  by  Green.  The  earlier  American  rule  was  clear,  consistent, 
and  rigid.  A  corporation  fisted  only  in  conformity  with  its  charter.  An  undertak- 
ing or  engagement  not  authorized  by  its  charter,  was  the  undertaking  or  engagement 
of  a  dead  person ;  was  a  nullity.  Being  a  nullity,  it  could  not  be  made  valid  by  con- 
firmation or  enforced  under  cover  of  an  estoppel.  But  this  was  found  to  be  so  harsh 
in  practice  that  it  has  become  barnacled  over  with  exceptions,  and  muzzled  by  estop- 
pels. In  England  the  doctrine  seems  to  have  entirely  shifted  its  ground,  and  the 
question  there  is  held  to  be,  not,  is  the  act  authorized,  but  is  it  prohibited ;  a  ques- 
tion, not  of  authority,  but  of  legality.  A  condensed  statement  of  the  rule  and  iu 
lunitations  is  given  in  Field  on  Corporations,  §§  257-278.  But  it  is  necessarily 
a  tentative  statement  of  the  present  condition  of  a  portion  of  the  law  which  is  now  in 
prooess  of  formation 
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the  provisions  of  the  charter,  mnst  depend  upon  the  votes  of  the 
members.  What  shall  constitute  membership  must  depend  upon 
the  nature  of  the  corporation.  Generally,  it  is  the  ownership  of 
stock.  The  charter  limits  tlie  amount  of  capital^  which  is  divided 
into  equal  shares^  and  every  shareholder  is  a  member.  But  in 
many  of  the  charitable  corporations  there  is  no  distribution  of 
stock ;  and  in  these,  the  members  consist  of  those  only  who  are 
required  for  managers,  having  no  pecuniary  interest.  In  such 
cases,  if  the  endowment  be  private,  the  founder  or  donor  may 
stipulate  for  the  management  or  vmtation,  as  it  is  technically  called, 
of  his  charity ;  and  the  charter  will  constitute  the  persons  thus 
indicated  members  of  the  corporation.  But  in  whatever  way  the 
members  be  made  such,  the  general  rule  is,  that  the  majority  shall 
govern,  where  the  contrary  is  not  provided.  The  will  of  the  ma- 
jority is  expressed  by  votes,  and  evidenced  by  the  records.  But 
in  business  corporations,  the  representative  principle  is  usually 
adopted ;  and  the  immediate  supervision  is  committed  to  a  board 
of  directors  elected  by  the  stockholders,  together  with  other  appro- 
priate officers.  And  in  elections  by  the  members,  the  general  prin- 
ciple of  voting,  which  requires  personal  attendance,  is  departed 
from,  and  votes  are  given  by  proxy^  or  power  of  attorney.  For 
this,  however,  it  is  presumed  there  must  be  special  provision  in 
the  charter  or  by-laws.  Where  the  charter  does  not  specify  the 
number  of  members  or  directors  who  shall  constitute  a  quorum 
for  business,  the  rule  is,  that  a  quorum  of  directors  shall  be  a 
mtgority  of  the  whole  number ;  but  a  quorum  of  members  shall 
be  those  present,  the  whole  having  been  duly  notified.  The 
power  of  amotion^  by  which  is  meant  the  removal  of  officers,  is  in- 
cidental to  every  corporation,  without  express  provision,  provided 
there  be  good  cause ;  this  being  necessary  to  self-protection ;  but 
the  power  of  disfranchisement^  by  which  is  meant  the  expulsion  of 
members,  requires  an  express  provision.  This  is  true,  at  least,  of 
all  joint-stock  corpora):ions.  To  prevent  abuse,  however,  in  the 
management  of  corporations,  they  are  made  ultimately  amenable 
to  the  courts  of  justice.  If  they  neglect  or  refuse  to  perform  a 
positive  duty  devolved  upon  them  by  the  charter,  a  writ  of  man- 
damus may  be  issued,  to  compel  such  performance ;  and  if  they 
attempt  to  exercise  any  power  not  conferred  by  the  charter,  a  writ 
of  quo  warranto  may  be  issued  to  compel  them  to  desist  from 
such  usurpation.  Charitable  corporations,  even  when  their  visita- 
tion or  supervision  is  provided  for  by  the  founder,  as  the  condition 
of  his  donation,  have  always  been  held  amenable  to  the  courts  of 
chancery  for  the  proper  discharge  of  their  duties.  And  in  this 
State,  by  the  act  of  1842,  the  several  courts  sitting  in  chancery 
have  a  visitorial  jurisdiction  over  all  corporations  in  the  following 
cases :  1.  To  compel  the  directors  or  officers  to  account  for  their 
management  of  the  funds  of  the  corporation.  2.  To  compel  them 
to  pay  the  value  of  all  property  acquired  to  themselves,  or  trans- 
ferred, or  lost,  by  any  violation  of  their  duty.    8.  To  suspend  or 
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remoTe  them  for  gross  misconduct.  4.  To  prevent  or  set  aside  any 
alienation  of  the  property  of  a  corporation  made  contrary  to  law, 
or  for  purposes  foreign  to  its  business.  Moreover,  the  directors  or 
officers  are  made  personally  liable  for  any  loss  accruing  to  the  cor* 
poration  through  their  mismanagement,  (a) 

2.  ^rhe  most  important  property  of  a  corporation  is  that  of  uninr 
terrupied  succession^  so  long  as  the  charter  endures,  independently 
of  the  death  or  change  of  members.  The  common  expression  is, 
that  a  corporation  never  dies ;.  but  this  is  not  strictly  true ;  be- 
cause it  must  expire  with  the  expiration  of  the  charter,  if  not 
before.  The  meaning  is,  that  the  existence  and  identity  of  a  cor- 
poration are  not  affected  by  mutations  of  membership.  One  goes 
out,  and  another  comes  in,  under  the  provisions  of  the  charter, 
and  the  corporation  is  still  the  same  legal  entity,  and  experiences 
no  interruption  in  its  operations, 

3.  All  the  acts  which  a  corporation  can  do,  are  done  in  its  cor- 
porate name^  without  any  specification  of  the  members.  This 
name  is  always  fixed  by  the  charter,  and  the  shorter  it  is  the 
better.  The  advantage  of  this  union  of  many  interests  under  a 
single  name  is  at  once  perceived.  How  great  would  be  the  incon- 
venience, if,  in  suing  and  being  sued,  receiving  and  transferring 
property,  making  contracts,  or  doing  any  other  acts  to  which  cor- 
porations are  competent,  the  names  of  all  the  members  must  be 
repeated. 

4.  Corporations  are  authorized  to  have  and  use  a  corporate  seal. 
The  nature  and  properties  of  a  seal  will  be  described  hereafter. 
The  ancient  doctrine  was,  that  a  corporation  could  only  speak 
and  act  under  the  manifestation  of  its  seal.  But  this  is  now 
changed ;  (6)  and  corporations  are  not  required  to  use  a  seal  ex- 
cept in  those  cases  where  it  would  be  necessary  for  individuals. 
They  may  not  only  contract  in  writing  without  a  seal,  but  may 
even  be  bound  by  implied  contracts,  in  the  same  manner  as  indi- 
viduals, (c) 

(a)  A  stockholder  in  a  corporation  can  onljr  maintain  a  anit  in  his  individaal 
capacity  against  a  wrong-doer  injuring  the  corporation  when  application  has  been  made 
to  the  board  of  directors  to  institute  the  suit,  and  they  have  refused.  If  they  have 
brought  a  suit  as  requested,  which  is  pending,  a  stockholder  has  no  standing  in 
court.  Memphis  v,  l>ean,  S  Wall.  64.  A  court  of  equity  will  interfere  on  the  appli- 
cation of  a  stockholder  to  restrain  the  gorerning  body  from  doing  acts  within  the 
scope  of  the  corporate  authority,  if  such  acts,  under  the  existing  circumstances,  would 
constitute  a  breach  of  the  trust  wliich  they  are  charged  with  the  execution  of. 
Wright  V.  Oroville  Mining  Co.,  40  Cal.  20. 

(6)  2  Kent,  Com.  289;  Bank  of  Columbia  v.  Patterson,  7  Cranch.  299;  Fleckner 
9.  U  S.  Bank,  8  Wheat.  SdS.  A  deed  of  land  by  a  corporation  not  under  its  corpo- 
rate seal  is  Toid.  Where  the  seal  appears,  it  will  be  presumed  to  have  been  affixed  by 
proper  authority ;  but  the  contrary  may  be  shown  by  parol  evidence.  Koehler  n.  Black, 
&c.  Co.,  2  Black,  715.  The  priTate  seal  of  one  of  its  officers  may  be  used,  and  it  is 
not  necessary  to  produce  a  resolution  or  order  of  the  trustees  in  writing  to  authoriase 
an  agent  to  enter  into  a  contract.  Eureka  Co.  v  Bailey  Co.,  11  Wall.  488,  491.  But 
it  cannot  contract  a  debt  or  order  payment  of  it  by  the  action  of  the  individual  mem- 
bers of  the  board  acting  separately.  State  ex  reL  Steinbeck  o.  Treasurer  Liberty 
Township,  22  Ohio  St.  144. 

{e)  Smith  v.  Nashua  &  Lowell  R.  R.  Co.,  7  Foster,  96-98;  Bank  of  Middlebury  v. 
Butiand  &  Waibington  B.  B.  Co.,  SO  Yt  16a    Merrick  v,  Burlington,  &c  Co.,  11 
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5.  Corporations  are  authorized  to  make  by-laws  for  the  regu- 
lation of  their  business  in  detail.  These  by-laws  sustain  the 
same  relation  to  the  charter  that  statutes  do  to  the  constitution ; 
at  least  the  analogy  sufficiently  explains  their  nature.  They 
must  not  be  repugnant  to  the  charter  or  other  laws  of  the  land, 
and  they  must  flow  expressly  or  impliedly  from  the  powers  con- 
ferred in  the  charter,  as  the  appropriate  means  of  executing  those 
powers. 

6.  Corporations  cannot  commit  crimes  or  forcible  injuries^  though 
their  members  may.  They  cannot  do  any  strictly  personal  act, 
as  givi?jg  testimony  and  the  like ;  and  therefore,  in  chancery,  a 
corporation  answers  under  seal ;  or  if  an  oath  be  required,  one  of 
the  officers  is  personally  made  a  defendant.  But  corporations  may 
be  liable  for  the  acts  or  omissions  of  their  officers  or  agents,  as 
much  as  for  their  own  contracts  and  undertakings ;  even  though 
such  nets  should  in  themselves  be  trespasses,  (a) 

7.  The  individual  members  of  a  corporation  are  not  personally 
liable  for  its  debts^  beyond  the  amount  of  their  shares  in  the  capi- 
tal stock,  unless  expressly  made  so  by  statute,  which  is  not  usuaL 
The  capital  stock  may  consist  of  personalty,  or  realty,  or  both ; 

Iowa,  74 ;  Strauss  v.  Eagle  Ins.  Co.,  5  Ohio  State,  69.  But  the  deed  of  a  corporation 
must  be  executed  in  its  name,  and  not  in  that  of  the  agent.  Brinley  v.  Mann,  2  Cush. 
337.  But  it  is  now  generallj  held,  that  a  deed  running  in  tlie  name  of  a  corporation, 
and  signed  personally  by  its  agents  with  their  official  designation,  as  D.  E.,  president^ 
is  the  deed  of  the  corporation,  if  the  agents  had  proper  authority.  Sheelian  v.  Davis, 
17  Ohio  State,  671.  A  corporation,  though  it  has  a  seal,  may  adopt  any  other. 
Tenney  ».  East  Warren,  &c.  Co.,  48  N.  H.  348 ;  Hutchins  o.  Byrnes,  9  Gray,  367 ; 
Haren  v,  Adams,  4  Allen,  80 ;  Crosaman  v.  Hilltown,  6  Grant's  cases,  226.  But  see 
Regents,  &c.  v,  Detroit,  &c..  Society,  12  Mich.  188.  Hatch  v.  Barr.  1  Ohio,  390. 
And  some  cases  ^o  even  further.  Thus  in  Georgia,  a  deed  made  by  the  president 
of  a  corporation  m  his  own  name,  and  signed  A.  B.,  president,  with  his  seal  affixed, 
was  held  the  deed  of  the  corporation.  Johnson  v,  Crawley,  26  Ga.  316.  In  Arkansas, 
however,  where  any  seal  is  required,  it  must  be  the  corporate  seal.  State  v.  Allis,  18 
Ark.  269.  But  a  deed  executed  on  behalf  of  a  State  by  a  public  officer,  duly  author- 
ized, is  the  deed  of  the  State,  although  the  officer  be  named  in  the  deed,  and  signs  hit 
name  and  affixes  his  private  seal.  Sheets  v.  Selden's  Lessee,  2  Wallace,  177.  As  to 
the  mode  of  signature  of  instruments  not  under  seal  by  agents,  see  Thompson  r.  Flrgu 
B.  K.  Co ,  36  Barb.  79;  Haverliill.  &c  Ins.  Co.  v.  Newhall,  1  Allen,  180. 

(a)  Kerwhacker  v.  C.  C.  &  C.  K.  li.  Co.,  3  Ohio  State,  172;  Keary  r.  C.  C.  ft  C. 
R.  li.  Co.  8  id.  201 ;  C.  C.  &  C.  R.  U.  Co.  v.  Terry,  8  id.  670 ;  St  Louis,  A.  &  0.  R.  R. 
Co.  V,  Dalby,  19  111.  368.  Municipal  corporations  are  liable  for  injuries  arising  from 
the  negligence  of  subordinate  officen  and  agents  acting  under  their  authority  and 
direction  in  constructing  public  improvements.  The  City  of  Dayton  v.  Pease,  4  Ohio 
State,  80.  But  counties  are  not  liable  fur  the  official  delinquencies  of  their  commia- 
sioners.  Board  of  Commissionera  of  Hamilton  County  v.  Mighels,  7  id.  109.  But  a 
municipal  corporation  will  not  be  so  liable  when  its  officers  are  in  the  discharge  of  a 
governmental  duty,  as  for  tlie  negligence  of  the  police.  Western  Med.  Col.  v,  Cleve- 
land, 12  Ohio  St  376.  Or  of  the  fire  department  Wheeler  v.  Cincinnati,  19  Ohio 
St  19.  A  corporation  may  publish  a  libel  so  as  to  be  liable  for  damages.  Phil. 
Wil.  Sb  Bait.  R.  R.  Co.  o.  Quigley,  21  How.  202 ;  Whitfield  v.  South-Eastem  R.  R. 
Co.,  1  Ellis,  B.  &  £.  116;  Maynard  v.  Fireman's  Fund  Ins.  Co..  84  Cal.  48.  Or  for 
false  imprisonment  Goff  t*.  Great  Northern  R.  R.  Ca,  3  Ellis  &  E.  672.  It  may  do 
a  malicious  act,  and  will  be  liable  for  it  Green  v.  London  Genl.  Omnibus  Co., 
6  Jurist  fN.  8.),  228.  It  will  be  liable  to  exemplary  damages  where  an  individual 
would.  Baltimore  &  Ohio  R.  R.  Co.  v,  Blocher,  27  Md.  277 ;  Jeffenonville  R.  R.  Co. 
V.  Rogen,  28  Ind.  1 ;  Atlantic  &  O.  W.  R.  R.  Co.  v.  Dunn,  19  Ohio  St  162.  It 
may  be  liable  for  an  assault  and  battery  committed  by  one  of  its  officen  under 
its  ordera,  but  is  not  so  liable  where  the  violence  used  exceeded  what  was  Decessary 
to  carry  out  iU  orders.    St  Louis,  A.  &  C.  R.  B.  Co.  v.  Dalby,  19  III  368. 
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but  their  shares  are  treated  as  personalty.  Tliey  are  usually  evi- 
denced by  certificates  J  specifying  the  amount  paid  in,  which  is 
called  their  par  value.  Sometimes  these  certificates  are  made 
transferable  by  indorsement ;  but  generally  the  transfer  is  made 
on  the  books  of  the  company.  Corporate  property  cannot  be 
made  liable  for  the  individual  debts  of  the  stockholders ;  but  their 
abares  may  be  so  subjected  by  taking  the  proper  steps.  Frequently, 
provision  is  made  that  in  case  of  mismanagement,  to  the  injury 
of  tliird  persons,  the  directors  shall  be  personally  liable  for  the 
consequences ;  and  sometimes  all  the  stockholders  are  made  thus 
liable.  The  latter,  however,  is  not  accounted  good  policy,  because 
few  persons  would  become  stockholders  upon  such  a  condition ; 
though  the  personal  liability  of  the  directors  for  mismanagement 
furnishes  an  important  security  against  coiTuption  or  abuse.  But 
in  this  State,  by  the  act  of  1842,  not  only  the  directors  of  all  cor- 
porations, but  also  the  stockholders  of  all  corporations  not  charita- 
ble, if  they  be  of  age,  are  made  jointly  and  severally  liable,  in  their 
individual  capacity,  for  all  the  debts  of  the  corporation  ;  and  any 
transfer  of  stock  made  by  them,  with  intent  to  avoid  such  liability, 
is  declared  to  be  void,  (a)  Judgment  and  execution  are  first  to 
be  had  against  the  corporation ;  and  if  not  satisfied,  they  may  be 
made  parties  by  scire  facias ;  and  if  one  of  them  pays  the  debt, 
he  may  enforce  contribution  from  the  rest. 

§  94.  Their  Termination,  A  corporation  may  be"  terminated  in 
the  five  following  ways:  — 

1.  By  Statute,  This  applies  only  to  future  private  corporations, 
as  befoi*e  explained ;  for  we  have  seen  that  the  charters  of  pre-ex- 
isting private  corporations  are  contracts,  which  the  legislature  can- 
not alter  or  impair,  without  an  express  reservation  of  the  right  so 
to  do.    But  public  corporations,  being  under  the  exclusive  direc- 

(a)  By  the  constitution  of  1862,  the  private  liability  of  all  corporators  mast  be 
at  least  equal  to  the  amount  of  stock  they  hold,  and  the  statutes  generally  fix  this 
minimum  amount  as  their  liability.  And  where  an  amendment  imposes  individual 
liability,  neither  the  directors  nor  a  majority  of  the  stockholders  can  accept  it  so  as  to 
bind  dissentients.  We  can  only  do  tliis  wiUi  reference  to  amendments  which  are  reason- 
ably within  the  original  objects  of  the  corporation  and  concern  the  oorporate  property. 
Ireland  i;.  Palestine  Turnpike  Co.,  19  Ohio  St.  3^59.  The  personal  liability  of  stock- 
holders under  the  Ohio  statutes  is  several,  but  is  for  the  common  benefit  of  alt  the 
creditors,  and  is  not  under  the  control  of  the  corporation  ;  but  as  between  the  stock- 
holders it  is  to  be  proportioned  to  the  amount  of  stock  owned  by  each.  Wright  v. 
McCiirmack.  17  Ohio  St.  86;  Umstead  ».  Buskirk,  17  Ohio  St.  118.  When,  how- 
ever, tlie  entire  business  carried  on  by  persons  in  the  name  of  a  corporation  is  such 
as  the  corpf)ration  is  prohibited  by  law  from  doing,  those  who  take  an  active  part  in 
BO  doing  cannot  interpose  the  corporate  shield,  but  will  be  liable  individually.  Merrill 
V.  Collier,  16  Ohio  St.  ^99.  When  an  association  of  persons  intending  to  become 
inc«>rporated,  fails  to  do  so  by  reason  of  omitting  to  take  some  material  step  required 
by  btw,  Fuller  v.  Rowe,  57  N.  Y.  28 ;  Fields  r.  Cooks  d  al.,  16  La.  An.  168;  Bigelow 
F.  Gregory,  88  Bl.  197 ;  or  fails  because  the  law  does  not  authorize  a  corporation  for 
the  proposed  purpose,  In  re  Mendenhall,  9  Nat.  Dank.  R.  497,  U.  S.  Dist.  Ct.,  Minn., 
such  persons  fail  to  relieve  themselves  from  personal  liability  for  the  contracts  of  the 
association ;  and  parties  who  deal  with  such  association  as  a  corporation,  can  hold 
the  members  personally  liable.  Contra,  in  Massachusetts,  where  the  defect  is,  not  an 
attempt  to  incorporate  for  an  unauthorized  purpose,  but  an  omission  of  some  mate- 
rial step  required  by  law.    Fay  v.  Noble,  7  Gush.  188. 
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tion  of  the  legislature,  are  alterable  or  dissoluble  at  pleasure.  Tet 
even  here,  if  private  rights  have  been  legally  acquired  under  these 
corporations,  the  legislature  cannot  impair  them. 

2.  By  Efflux  of  Time.  Almost  all  charters  are  granted  for  a 
limited  period ;  perpetual  charters  not  being  deemed  expedient. 
When  this  period  arrives,  the  corporation  is  of  course  dissolved, 
unless  the  legislature  see  fit  to  revive  it;  and  no  more  of  its 
original  functions  remain  than  are  requisite  for  winding  up  its 
concerns. 

3.  By  Surrender.  The  acceptance  of  a  charter  does  not  involve 
a  positive  obligation  to  continue  it  until  its  natural  expiration. 
Whenever,  therefore,  the  members  desire  it,  they  may  surrender 
their  charter,  and  thus  terminate  their  corporate  existence.  It  is 
said,  however,  that  there  must  be  a  formal  acceptance  of  the  sur- 
render by  the  legislature ;  but  unless  some  interests  are  to  be  af- 
fected, other  than  those  of  the  corporators,  it  would  seem  as  if 
tliere  can  l)e  no  good  reason  for  requiring  such  acceptance  (a) 

4.  By  Death.  This  does  not  apply  to  joint-stock  corporations; 
because,  if  all  the  stockholders  should  die,  the  shares  would  pass 
to  their  personal  representatives,  and  the  corporation  still  continue ; 
but  with  respect  to  charitable  corporations  the  case  is  otherwise ; 
these  may  be  so  constituted,  for  want  of  foresight  in  the  charter, 
that  the  death  of  all  the  members  would  work  a  dissolution,  for 
want  of  the  means  of  keeping  up  the  succession.  Such  a  contin- 
gency should  therefore  be  provided  for  in  the  charter. 

o.  By  Forfeiture,  (6)  A  forfeiture  of  the  charter  can  only  be 
enforced  by  judicial  proceedings.  The  causes  of  forfeiture  may  be 
included  under  two  heads,  misuser  and  non-user;  that  is,  an  abuse 
of  corporate  powers,  or  a  neglect  to  use  them.  Without  any  ex- 
press provision  in  the  charter,  either  of  these,  when  judicially 
ascertained,  will  authorize  a  court  to  adjudge  the  charter  forfeited. 
But  the  prudent  course  is  to  specify  in  the  charter  what  causes 
shall  create  a  forfeiture,  and  how  their  existence  shall  be  ascer- 

(a)  Lunmiin  v.  Lebanon  Valley  R.  H.  Co.,  30  Penn.  State,  42.  A  majority  of 
the  slockliolclera  of  a  corporation  may  dissolve  it,  but  they  cannot  dispose  of  the  in- 
terest of  any  stockholder  in  its  assets  without  his  consent.  McCurdy  r.  Myers.  44 
Penn.  State,  535 ;  contra,  Currien  v.  Santini,  16  La.  An.  27 ;  Polar  Star  Lodge  r. 
Polar  Star  Lodjje,  10  La.  An.  63. 

(6)  The  State  v.  Seneca  Co.  Bank,  6  Ohio  State,  17L  The  power  of  courts  of 
chancery  to  direct  the  appropriation  of  the  corporate  property  upon  a  forfeiture  being 
declared,  so  as  to  secure  the  rights  of  creditors  and  stockholders.is  aflSrmed  in  B:icon 
V.  Robertson.  18  How.  480.  The  power  to  repeal  a  charter  may  be  re8erved  abso- 
lutely to  the  lejrielature,  and  can  then  be  exercised  without  any  judicial  proceeding. 
If  reserved  conditionally,  as  to  be  exercised  upon  some  default  or  abuse  of  corporate 
powers,  it  is  not  yet  settled  whether  the  decision  of  the  legislature  upon  the  question 
of  such  default  or  abuse  is  conclusive  on  the  courts;  but  it  is  at  lenst  to  be  presumed 
by  them  to  be  right.  McLaren  i'.  Pennington,  1  Paige,  102;  l)e  Camp  v.  Eveland,  19 
Barb.  81;  Crease  v.  Babcock,  23  Pick.  334;  Miners'  Bank  v.  U.  S.,  1  Greene  (Iowa), 
561 ;  Erie  &  N.  E.  U.  R.  Co.  v.  Casey,  20  Penn.  State,  287 ;  Mobile  &  Ohio  R.  R.  Co. 
V.  The  State,  29  Ala.  573.  It  has  been  lately  held  that  under  a  provision  to  a  char- 
ter that  the  legislature  might,  in  case  of  misuser,  resume  the  franchise  of  a  corpora- 
tion, that  the  misuser  must  be  first  judicially  ascertained.  Baltimore  v.  Connellsville 
&  S.  P.  R.  K.  Co..  Am.  Ijaw.  R.  for  October,  1865.  And  see  article  ou  subject,  5  Am. 
Law  R.  (N.  8.)  578.^ 
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teined.  In  this  State,  however,  it  is  provided  by  the  act  of  1842, 
that  any  corporation,  other  than  a  bank,  shall  be  considered  as 
haTing  forfeited  its  charter,  if  it  shall  become  insolvent,  or  wrong- 
fully refuse  to  pay  its  debts,  or  suspend  its  ordinary  business  for 
one  year,  or  put  in  circulation  any  paper  calculated  to  circulate  as 
carreiicy,  or  wilfully  violate  any  provision  of  its  charter  or  other 
law  of  the  State.  And  in  such  a  case,  any  creditor  or  stockholder, 
or  the  prosecuting  attorney  of  the  county,  may  apply  to  either  of 
the  eonrts  sitting  in  chancery  for  an  injunction  to  restrain  such  cor- 
povation  from  further  exercising  its  functions ;  and  receivers  will 
be  appointed  to  wind  up  its  concerns. 

When  a  corporation  is  dissolved  in  eitlier  of  these  ways,  its 
debts  AFA  to  be  first  paid ;  and  the  residue  of  its  property  being 
oo&Terted  into  money,  is  to  be  refunded  to  the  stockholders ;  and 
to  avoid  all  difficulty  or  doubt  as  to  the  power  of  thus  winding  up 
afiFairs,  it  is  prudent  to  make  special  provision  in  the  charter  for 
sucli  winding  up.  But  in  this  State,  by  the  act  of  1842,  there  is 
a  geueral  provision^  that  on  the  dissolution  of  any  corporation, 
ualess  other  special  provision  be  made*  the  directors  or  managers 
acting  last  before  the  dissolution  shall  be  trustees  with  full  power 
to  wind  up  the  concerns  of  such  corporation,  (a) 

The  view  now  presented  of  corporations,  meagre  and  imperfect 
as  its  brevity  has  compelled  it  to  be,  exhibits,  for  your  more  de- 
tailed examination,  an  admirable  invention  of  the  law,  for  the  con- 
centration and  perpetuation  of  human  energies  and  interests.  The 
most  successful  projects  of  personal  enterprise  are  daily  and  hourly 
liable  to  interruption  by  death ;  and  the  more  persons  are  con- 
cerned together,  the  greater  is  this  liability  ;  for  when  one  of 
the  association  dies,  the  association  itself  is  dissolved  ;  the  agents 
provided  by  law  come  in  to  settle  up  the  concerns  of  the  de- 
ceased, and  the  survivors  wind  up  the  concerns  of  the  association. 
Thus  the  grandest  projects  may  be  stayed  or  frustrated  in  mid 
career.  But  to  prevent  this  inconvenience;  to  take  away  the 
power  of  death  and  change ;  to  give  the  association  a  more  close, 
and  stable,  and  permanent  union,  than  the  natural  condition  of 
man  allows,  the  law  steps  in,  with  its  salutary  power,  and  bids 
the  body  corporate  persevere  in  its  operations,  undisturbed  by 
such  chancer  and  changes ;  and  the  artificial  persons  thus  formed 
out  of  many,  instead  of  being  incumbered  by  its  numbers,  conduct 
operations  with  the  same  energy,  simplicity,  and  unity,  as  a  single 
individual,  (i) 

(a)  See  AHen  r.  Montgomery  R.  R.  Co.,  11  AUl  487 ;  Neritt  p.  Bank  of  Port  Gib- 
ton,  S  8m.  4  Mar.  613;  Macon  4  Weetem  R.  R.  Co.  v,  Parker.  9  id.  377.  In  a 
•lit  against  a  defunct  corporation,  senrioe  of  process  upon  the  members  of  its  last 
acting  board  of  directors  is  sufficient  under  the  statute  to  give  the  court  Jurisdiction. 
Warner  p.  Callender,  20  Ohio  St.  190. 

(6)  In  the  great  growth  of  corporations  in  this  country,  many  corporations  do 
business  in  States  other  than  those  from  which  they  derive  their  charter ;  and  these 
powen  and  rights  in  soch  cases  are  becoming  pretty  well  defined  and  settled.  In  the 
ml  place,  coartt  of  one  State  will  recognise  foreiim  corporations  by  what  is  called 

'  f;  and  will  permit  them  to  hold  property,  and  transact  business  in  other  Sute% 
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LECTURE   XnL 

PARTNERSHIPS,  (a) 

§  95.  The  Nature  of  PartnershipB.  It  is  usual  to  treat  of  part- 
norslnps  under  the  head  of  Contracts,  because  a  partnership  is 
created  by  contract.  But  I  have  thought  the  subject  properly 
classed  among  personal  relations.  The  relation  between  partners, 
like  that  between  corporators,  is  a  highly  important  business  re- 
lation ;  and  the  strong  analogy  between  these  two  relations  sug- 
gests the  propriety  of  discussing  them  consecutively.  On  the 
subject  of  partnerships,  we  have  no  local  provisions.  The  common 
law  of  the  commercial  world  is  our  law ;  and  the  subject  is  one  of 
vast  compass  and  great  practical  importance.  I  shall  present  only 
a  very  general  outline,  and  refer  you  for  details  to  the  authors 
mentioned  m  the  note.  Upon  the  general  object  of  partnerships, 
I  need  only  remark,  that  it  is  much  the  same  as  that  of  corpora- 
tions ;  that  is,  the  association  of  several  persons  for  the  prosecution 

80  far  8t  least  m  is  not  inconsistent  witli  tlie  policy  and  laws  of  their  own  State.  Bat 
wlien  the  State  of  Pennsylvania  undertook  to  create  a  corporation  and  to  endue  it 
with  great  and  raried  powers,  but  denied  it  the  right  to  do  any  act  or  hold  any  prop- 
erty within  the  State  of  Pennsylvania,  the  court  of  Kansas  refused  to  recognize  it 
as  a  corporation,  declflring  that  the  rules  of  comity  could  not  extend  to  such  a  case. 
Land  Grant  Railway  Co.  v.  Coffee  Co.,  6  Kansas,  246. 

So,  too,  it  is  settled  that  a  corporation  is  a  citizen  of  the  State  creating  it,  within  the 
meaning  of  the  act  conferring  jurisdiction  on  the  courts  of  the  United  States  in  suits 
between  citizens  of  different  States.  Railway  Co.*  v.  Whitton.  13  Wall.  270.  But  it 
IB  not  such  a  citizen  within  the  meaning  of  the  clause  wliich  declares  that  the  dtizens 
of  each  Stat«  shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens  of  the 
several  States ;  and  therefore  the  legislature  of  a  State  may  impose  upon  foreign  cor- 
porations, doing  business  within  its  limits,  conditions  and  taxes  more  burdensome 
tlian  are  imposed  on  its  own  corporations  of  a  similar  class,  though  it  could  not  do  so 
in  the  case  of  individuals.  Ducat  v.  Chicago,  48  111.  172.  The  court  there  say  that 
the  right  of  a  corporation  created  in  one  State  to  do  business  and  make  contracts  in 
the  full  enjoyment  of  its  powers  in  another  State,  is  a  right  based  upon  the  comity 
between  the  States,  and  is  a  voluntary  act  of  the  sovereign  power,  but  when  contrary 
to  good  policy  or  prejudicial  to  the  interest  of  the  State,  tlie  comity  ceases  to  be 
obligatory.  See  also  tlie  same  case  affirmed  in  the  supreme  court  of  the  United 
States,  10  Wall.  410.  But  its  powers  and  the  validity  of  iu  acte  must  be  tested  by 
its  charter  and  the  laws  of  its  domicil.  Baltimore,  &c.  R.  R.  Co.  v.  Glenn,  28  Md. 
287 ;  Talmadge  v.  N.  A.  C.  Co.,  8  Head,  827. 

Many  questions  also  grow  out  of  tlie  consolidation  of  companies,  or  the  purchase  of 
the  rights  of  one  by  another.  As  to  these  cases,  i !;  has  been  held  that  the  consolidated 
corporation  possesses  all  the  rights  and  is  subject  to  all  the  duties  of  the  other  cor> 
porations,  each  as  to  the  property  acquired  from  it.  Thus  the  consolidated  corpora- 
tion may  use  a  patent  axle-box,  the  right  to  use  which  had  been  acquired  by  both  the 
old  corporations.  Lightner  v.  Boston,  &c.  R.  R.,  1  Lowell,  838.  But  where  the  char- 
ter of  one  of  the  old  roads  exempted  the  property  from  taxation,  and  of  the  other  did 
not,  the  new  corporation  held  the  property  of  each  road  just  in  the  same  way  and  with 
the  same  exemptions  as  the  old  road  held  it  Tomlinson  v.  Branch,  16  WalL  460. 
When  a  corporation  having  no  limit  on  the  rate  of  fare  it  could  charge,  bought  a  nmd 
that  was  limited,  it  could  not  in  running  over  the  purchased  road  exceed  the  charter 
limit.  Campbell  v.  M.  &  C.  R.  R.  Co.,  28  Ohio  St.  168.  See  also  Black  v,  Dela- 
ware, &c.  Canal  Co.,  22  N.  J.  £q.  180. 

(a)  See  the  48d  lecture  of  Kent ;  the  treatises  on  partnership  by  Stoxy,  Watson, 
Gow,  Collyer,  Cary,  and  Montague ;  and  Smith  on  Joint  Interests.  Parsons  on 
Partnership;  Lindley  on  Partnerships. 
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of  any  enterprise  or  business.  Tlie  reason  why  a  partnership 
is  not  so  efficient  for  this  purpose  as  a  corporation,  will  appear  in 
the  sequel. 

A  partnership  maybe  said  to  exist  when  two  or  more  persons  (a) 
contribute  their  property  or  services,  to  be  employed  jointly  in  some 
enterprise  or  business,  the  profit  or  loss  of  which  is  to  be  sliared 
among  them  in  some  fixed  proportion.  This  definition  suggests 
five  points  to  be  noticed :  Firstj  a  partnership  is  always  the  result 
of  a  contract,  but  the  contract  need  not  necessarily  be  in  writing. 
The  law  will  always  imply  a  contract  where  the  persons  act  as 
partners.  Secondly^  there  may  be  any  number  of  persons  in  the 
partnership  ;  but  in  proportion  as  the  number  is  increased,  the  oper- 
ations become  more  unwieldy  and  inconvenient ;  which  is  not  the 
case  with  corporations,  on  account  of  their  entire  legal  unity.  On 
the  other  hand,  we  sometimes  see  a  single  person  doing  business 
under  a  corporate  name,  to  give  greater  consequence  to  his  con- 
cern ;  but  this  is  a  mere  deception.  Thirdly ^  each  partner  must 
contribute  something  valuable  to  the  partnership  means ;  but  this 
contribution  may  consist  either  of  money,  other  property,  credit, 
labor,  or  skill.  Any  thing  valuable,  so  as  to  found  a  claim  to  a 
share  of  the  profits,  will  be  sufficient  to  satisfy  the  legal  requisi- 
tion. (V)  Fourthly^  a  partnership  may  be  formed  either  for  a 
single  project  or  enterprise,  or  for  an  entire  and  continuous  branch 
of  business,  or  for  business  in  general,  including  all  the  operations 
of  the  parties.  And  whether  a  given  partnership  is  general  or 
special,  must  be  ascertained  from  the  contract,  or  the  facts  from 
which  the  contract  is  implied.  Fifthly y  each  partner  must  share 
in  the  profit  or  loss,  in  some  stipulated  ratio.  But  if  no  ratio  be 
agreed  upon,  the  law  implies  an  equal  ratio,  however  unequal  the 
contributions  may  be ;  (c)  it  being  against  the  policy  of  the  law  to 
go  into  an  estimate  of  the  values  contributed,  in  order  to  make  for 
the  parties  a  bargain,  when  they  have  omitted  to  make  one  for 
themselves.  But  in  all  cases  there  must  be  a  sharing  of  profit 
or  loss.  A  mere  salary,  though  it  should  vary  according  to  the 
profits,  would  not  make  the  receiver  a  partner,  (d)     Such,  then, 

(a)  A  corporation  cannot  fonn  a  partnership  with  an  indiyidnal.  Whittenton 
Mills  9.  Upton,  10  Gray,  682 ;  Marine  Bank  v.  Ogden»  29  III.  248 ;  Van  Kuren  v, 
Trenton,  &c.  Co.,  2  Beaslej,  802. 

(h)  Ward  v.  Thompson,  22  How.  830. 

(c)  Tarnipseed  v,  Goodwin,  9  Ala.  872 ;  Stein  v,  Robertson,  SO  Ala.  286.  Farr 
p.  Johnson,  25  111.  622;  Moore  v.  Bare,  11  Iowa,  198;  Griggs  v.  Clark,  28  Cal.  427; 
Murray  v.  Johnson,  1  Head,  868. 

[d]  Denny  v.  Cabot,  6  Met  82 ;  Bradley  r.  White,  10  id.  808  ;  Vanderburgh  r.  Hull, 
20  Wend.  70;  Miller  v.  Bartlett,  16  S.  &  R.  187 ;  Burckle  v.  Eckhart,  1  Denio,  837 ; 

B.  c.  3  Comst.  133 ;  Choteau  v.  Raitt,  20  Otiio,  182.  Gill  v.  Geyer,  16  Ohio  State, 
3V9;  Berthold  v.  Goldsmith,  24  How.  686;  Wheatcraft  v.  Hickman,  U  C.  B.  (n.  b.)  47; 
Oonklin  v.  Barton,  43  Barb.  486.  But  an  agent,  who  shares  in  the  net  profits,  be- 
comes a  partner  as  to  third  persons.  Wood  v.  Vallette,  7  Ohio  State,  172.  The 
later  English  cases  hold  the  true  test  to  be,  that  the  business  is  really  carried  on  on 
behalf  of  the  party  sought  to  be  charged,  and  that  participation  in  the  profits,  though 
a  strong  circumstance  to  show  that  fact,  is  not  conclusive.    Cox  r.  Hickman,  8  H.  U 

C.  268;  Kilshaw  v.  Jukes,  3  B.  &  S.  847;  Bullen  i;.  Sharp,  L.  R.  1  C.  P.  86^ 
Holme  V.  Hammond,  7  Ex.  218;   Parker  o.  Canfieid,  87  Conn.  260;    Morgan  v. 

16 
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are  the  elements  of  a  partnership  with  respect  to  the  partners 
themselves. 

But,  with  respect  to  the  rest  of  the  world,  a  partnership  may  be 
held  to  exist,  without  uniting  all  these  elements.  If,  for  example, 
persons  having  no  joint  interest,  which  would  constitute  them  part^- 
ners  with  respect  to  each  other,  hold  themselves  out  to  the  world 
as  partners,  the  law  will  hold  them  liable  as  partners.  And  on  the 
other  hand,  if  persons  not  appearing  to  the  world  as  partners,  have 
nevertheless  a  secret  joint  interest  in  fact,  such  as  would  constitute 
them  partners,  the  law  will  hold  them  liable  to  the  world  as  part^ 
ners.  (a)  Indeed,  it  is  a  general  rule  in  the  law  of  partnership, 
that  no  secret  arrangement  among  partners,  varying  their  general 
rights  and  liabilities  with  respect  to  each  other,  can  affect  their  gen- 
eral liability  with  respect  to  third  persons,  unless  made  known  be- 
forehand. Without  such  a  principle,  partnerships  might  be  a  cloak 
for  fraud  and  deception.  But  by  holding  partners  responsible  for  the 
general  aspect  they  assume  before  the  world,  and  for  attempting  to 
conceal  from  the  world  the  actual  state  of  their  relations,  the  ends 
of  justice  are  effectually  promoted.  Thus  you  will  perceive,  that, 
in  studying  the  law  of  partnerships,  they  are  to  be  contemplated  in 
two  distinct  aspects :  the  one  embracing  the  mutual  relations  of 
the  partners  to  each  other ;  and  the  other,  their  joint  relation  to  tlie 
rest  of  the  world. 

It  is  usual,  in  forming  a  partnership,  to  agree  upon  some  name 
or  stf/le^  under  which  all  the  business  of  the  firm  is  to  be  trans- 
acted, and  which  each  of  the  partners  is  authorized  to  use  for  that 
purpose.  This  name  may  or  may  not  specify  the  names  of  all  the 
partners ;  or  it  may  not  truly  specify  any  of  them  ;  but,  in  either 
case,  all  the  partners  in  fact  will  be  bound  by  it ;  and  if  no  name 
be  agreed  upon  among  the  partners,  a  partner  may  act  in  the  name 
of  himself  and  company,  and  bind  the  firm.  But  here  we  see  an 
important  difference  between  a  partnership  and  a  corporation.  The 
partnership  name,  though  sufficient  for  many  purposes,  is  not  suf- 
ficient for  all.  In  prosecuting  and  defending  suits,  conveying  real 
estate,  executing  instruments  under  seal,  and  perhaps  in  some  other 
transactions,  it  is  necessary  to  use  tlie  names  of  all  the  partners ;  (J) 
and  if  they  be  very  numerous,  this  may  be  no  small  inconvenience. 
However,  these  are  exceptions  to  the  general  rule ;  which  is,  that 
the  partnership  name  is  sufficient  for  partnersliip  purposes.  Would 
it  not  be  a  salutary  change,  ta  provide  by  statute  that  the  partner- 
ship name  should  be  sufficient  for  all  purposes  ?  (c)     And  would 

Stearns,  41  Vt.  807.  But  see  Lengle  o.  Smith,  48  Ma  276;  Parker  v.  Fergus,  43  Bl. 
487 ;  Chapline  v.  Conant,  8  W.  Va.  607. 

(a)  Fitch  V.  Harrington,  18  Gray,  468. 

(6)  Where  one  partner,  H.  M.,  iifflxed  his  name  and  seal  to  an  instrument,  the 
testatum  clause  of  which  set  forth  that  R.  M.  &  bons,  by  R.  M.,  one  of  the  firm,  liad 
thereunto  set  their  hands  and  seals,  the  instrument  may  be  regarded  as  the  deed  of  aU 
the  partners,  on  proof  that,  prior  to  the  execution,  the  others  had  antliorized  R.  M. 
to  execute  the  instrument,  and  after  execution  with  ftill  knowledge  acquiesced  in 
whal  he  had  done.    Gibson  r.  Warden,  14  Wall.  244. 

(()  By  the  act  of  Feb.  27, 1846,  partnerships  in  Ohio  may  sue  or  be  sued  in  the 
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it  not  be  well,  in  all  cases,  to  require  partners  to  record  the  names 
of  the  members  of  the  firm  in  some  public  place,  to  which  all  per- 
sons interested  might  have  access  ?  The  general  interest  of  the 
community  may  be  prejudiced,  but  cannot  be  promoted,  by  per- 
mitting concealment  in  these  important  matters. 

§  96.  The  Capital  Stock  ^a^  This  may  consist  of  personalty, 
realty,  or  both.  It  includes  that  which  is  originally  contributed, 
and  the  subsequent  additions  and  accumulations.  Each  partner 
has  a  joint  interest  in  the  capital  stock,  whatever  be  its  specific 
character ;  the  extent  of  which  interest  depends  upon  the  agree- 
ment among  the  partners.  But  what  you  are  to  observe  is,  that 
the  interest  is  a  joint  one  in  the  whole^  and  not  a  separate  one  in 
any  particular  part  It  cannot  be  severed  and  made  exclusive,  so 
that  one  partner  can  claim  any  specific  portion  as  his  own,  until 
all  the  partnership  concerns  have  been  settled,  and  a  division 
made,  either  by  mutual  consent,  of  the  intervention  of  a  court. 
For  technical  reasons,  the  law  makes  some  distinction  between 
realty  and  personalty,  which  will  be  better  understood  when  we 
come  to  speak  of  tenanti  in  common^  in  the  lectures  on  propei*ty. 
But  a  court  of  chancery  will  treat  both  alike,  whenever  this  is 
necessary  to  protect  the  rights  of  third  persons ;  as  in  case  of  death 
or  insolvency. 

§  97.  Authority  of  each  Partner.  (6)  The  general  rule  is,  that 
by  the  mere  formation  of  a  partnership,  without  any  s()ecial  agree- 
ment for  that  purpose,  each  partner  becomes  an  agent  for  the  whole 
firm,  with  authority  to  do  in  the  firm  name  whatever  the  whole 
firm  could  do,  within  the  regular  scope  of  partnership  business. 
But  this  authority  extends  only  to  what  comes  fairly  within  the 
partnership  design ;  and  beyond  this  the  firm  are  not  bound  by  the 
acts  of  one  of  the  partners,  because  the  world  have  no  right  to  pre- 
sume an  authority  any  further.  Within  this  general  limit,  the  firm 
are  bound  with  respect  to  the  world,  even  tiiough  the  act  should  be 
contrary  to  an  express  stipulation  among  themselves ;  because  the 

firm  name.  The  names  of  the  partners  need  not  appear  in  the  process  or  pleadings, 
or  be  proved  at  the  trial ;  but  when  the  partners  sue  in  the  firm  name,  tliey  must 
give  security  for  costs.  This  statute  only  applies  to  firms  holding  property  or  doing 
business  within  this  State ;  and  the  petition  in  an  action  brought  under  this  statute 
must  aver  the  facts  necessary  to  show  that  the  statute  applies.  Haskins  v,  Alcott, 
13  Ohio  State,  210. 

(a)  The  real  estate  of  a  partnership,  purchased  with  its  funds  and  to  carry  out  its 
purposes,  is  treated  as  personal  property.  But  as  between  the  personal  representa- 
tive  and  the  heirs  of  a  deceased  partner,  the  surplus  remaining  after  the  payment  of 
the  debts  of  the  firm  and  his  liabilities  to  it  will  be  treated  as  real  estate.  Dyer  v. 
Clark,- 5  Met.  662;  Hoxie  v.  Carr,  1  Sumner,  173;  Buchan  v.  Sumner,  2  Barb.  Ch. 
166 ;  Goodbum  v.  Stevens,  5  Gill,  1 ;  Sumner  v.  Hampson,  8  Ohio,  828,  364 ;  Till- 
ioghurst  r.  Champlin,  4  R.  1. 178  ;  Cilley  v.  Huso,  40  N.  H.  368 ;  Matlack  v.  James, 
2  Beasley,  126 ;  Buffum  v,  Buffum,  49  Maine.  108  ;  Willis  v.  Freeman,  35  Vt.  44 ; 
Fowler  r.  Bailey.  14  Wis.  126;  Ensign  v.  Briggs,  6  Gray,  329;  Wilcox  v.  Wilcox.  13 
Allen,  262.  And  real  estate  not  purchased  with  partnership  funds,  but  which, 
according  to  the  agreement  of  the  parties,  is  to  be  considered  personal  propertv,  will 
be  so  considered  in  a  court  of  equity.  Heirs  of  Ludlow  v.  Cooper's  Devisees,  4  Ohio 
Btate.  1. 

(6)  8  Kent,  Com.  40-^2. 
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world  are  not  presumed  to  know  of  any  secret  limitation.  If, 
however,  a  third  person  can  be  charged  with  actual  knowledge  of 
such  limitation,  then  the  rule  ceases,  because  the  reason  ceases. 
Tlie  only  difficulty  in  applying  this  general  rule  is,  to  determine 
what  is  within  the  general  8C0i)e  of  partnership  business.  This  is 
a  question  of  fact,  depending  chiefly  on  the  nature  of  the  business. 
But,  in  general  terms,  the  power  of  a  partner  to  bind  the  firm  em- 
braces tlie  purchase  and  sale  of  property,  the  collection,  payment, 
and  release  of  debts,  and  the  making  of  all  contracts  required  in 
the  partnership  business,  (a)  The  leliading  exceptions  are  these : 
One  partner  cannot,  without  special  authority,  pledge  the  property 
or  credit  of  the  firm  for  matters  unconnected  with  their  business ; 
nor  bind  the  firm  by  a  guaranty  of  the  credit  of  a  third  person ;  (J) 
nor  execute  a  deed  in  the  name  of  the  firm  for  the  conveyance 
of  real  property.  (<?)  These  are  only  tlie  leading  cases  and  ex- 
ceptions. To  give  details,  would  carry  me  too  far  for  my  limits. 
What  I  have  said  will  illustrate  the  general  rule,  and  that  is  all  I 
design. 

§  98.  Partnership  Liabilities.  We  have  seen  that  the  stockhold- 
ers of  a  corporation,  unless  the  contrary  be  provided  in  the  charter, 
are  not  personally  liable  for  the  debts  or  undertakings  of  ^the  cor- 
poration, beyond  the  amount  of  their  shares  in  the  capital  stock ; 
but  the  reverse  prevails  with  respect  to  partnerships.  By  the  com- 
mon law,  there  is  no  such  limited  responsibility  ;  and  each  partner 
is  personally  liable  for  all  the  partnership  debts  and  undertakings. 
To  limit  this  liability,  a  special  statute  is  necessaiy.  In  some  of 
the  States,  such  provision  has-been  made,  and  limited  partnerships 
are  permitted,  whereby  a  partner  may  put  into  the  concern  a  given 
amount  of  capital,  and  by  making  public  record  of  the  fact,  may 

(a)  One  partner  has  power  to  compromise  and  release  a  claim  due  to  the  partner- 
ship, and  payment  to  him  will  he  good,  although  notice  has  been  given  to  the  debtor 
bj  the  other  partners  not  to  pay,  unless  all  are  present.  But  qtuere,  whether  it  would 
be  safe  to  enter  into  an  executory  contract  with  one  partner  in  the  name  of  the  firm, 
after  notice  by  the  other  partners  of  their  dissent.  Noyes  i».  N.  H.,  N.  L.  &  S.  R-  K 
Co.,  80  Conn.  1.  This  right  continues,  even  after  dissolution,  unless  there  be  some 
agreement  to  the  contrary.  Robbins  v.  Fuller,  24  N.  Y.  670;  Granger  v,  McGilvra, 
24  III.  162. 

(b)  Sweetser  r,  French,  2  Cush.  309 ;  Andrews  v.  Planters'  Bank,  7  Sm.  &  Mar. 
192;  LangHn  v.  Hewett,  18  id.  122;  Gano  v.  Samuel,  14  Ohio,  602. 

(c)  3  Kent,  Ci)m.  47  ;  McNaughten  v.  Partridge,  11  Ohio,  228.  But  he  may  bind 
his  copartner  if  he  oigns  the  deed  in  his  presence  and  with  his  authority.  Ball  v.  Dun- 
sterville,  4  T.  H.  318.  So  a  previous  parol  authority,  or  a  subsequent  parol  ratification, 
will  make  the  deed  good.  Cady  v.  Shepherd,  11  Pick.  400;  i^miih  v.  Kerr,  3  Comst. 
144;  Purviance  v.  Sutiierland,  2  Ohio  State,  478.  One  partner  may  sell  the  whole 
stock  at  a  single  trade.  Arnold  v.  Brown,  24  Pick.  93.  Whether  one  partner  can 
make  an  assignment  of  all  the  partnership  property  to  pay  its  debts  is  not.  settled. 
Anderson  v.  Tompkins,  1  Brock.  466;  Harrison  v.  Sterry,  6  Cranch,  300;  Havens  r. 
Hussey,  6  Paige,  30;  Kirby  v.  Ingersoll,  1  Doug.  (Mich.)  477;  Hayes  ».  Hayer.  4 
Sandf.  Ch.  486;  Halstead  v.  Shepard,  23  Ala.  668;  Wetter  v.  Schlieper,  4  E.  D.  Smith. 
707;  Sheldon  v.  Smith,28  Barb.  593;  Laselli;.Tucker,6  Sneed,3:^:  Ormsbee  v.  Davis, 
6  R.  L  442.  Wells  v.  March,  30  N.  Y.  344;  Coope  v.  Bowles,  42  Barb.  87 ;  Palmer 
V.  Myers,  43  Barb.  609.  One  partner  cannot  legally  confess  judgment  so  as  to  bind 
the  firm.  Shedd  v.  Bank  of  Brattleborough,  32  Vt.  709 :  York  Bank's  Appeal,  66 
Penn.  State,  468 ;  Remington  v,  Cummings,  6  Wis.  138  ;  Edwards  v,  Pitzer,  12  Iowa, 
008 ;  North  v.  Madge,  13  Iowa,  496.  Nor  can  a  partner  submit  a  partnership  claim 
to  arbitration.    Martin  v.  Thrasher,  40  Vt.  460. 
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exempt  himself  from  liability  beyond  that  amount,  (a)  Such  pro- 
▼isions  are  deemed  highly  beneficial ;  because  they  take  away  the 
fear  which  often  withholds  capitalists  from  employing  their  means 
in  this  way.  But  as  we  have  no  such  law,  there  can  be  no  limited 
liability  here ;  and  if  the  partnership  means  are  unequal  to  the  lia- 
bilities, the  deficiency  must  be  made  up  by  the  individual  partners. 
The  course  of  proceeding  is  tliis :  The  first  claim  upon  the  part- 
nership fund  is  that  of  the  partnership  creditors.  When  they  are 
satisfied,  the  next  claim  is  tliat  of  the  individual  partners,  to  whom 
the  firm  may  be  indebted.  'If  a  surplus  still  remain,  the  creditors 
of  an  individual  partner  may  reach  his  share,  wlien  ascertained ; 
but  if  the  partnership  funds  have  been  exhausted,  without  paying 
all  the  partnership  debts,  the  unsatisfied  partnership  creditors  liave 
the  same  right  to  be  paid  out  of  the  separate  means  of  one  of  tlie 
partners,  as  his  private  creditors  have  ;  there  being  no  preference 
in  such  cases,  (b) 

§  99.  Partnership  Remedies.    Of  remedies  in  general,  I  am  to 

(a)  See  the  recently  published  treatise  of  Troubat  on  "  The  Law  of  Commanda* 
torj  and  Limited  PHrtnership  in  tlie  United  States."  An  act  regulating  Limited 
Partnerships  was  passed  in  0{iio,  Jan.  24, 1846. 

(6)  Grosvenor  v,  Austin,  6  Ohio.  laS:  Allen  v.  Wells,  22  Pick.  450;  Bardwell  o. 
Perry,  19  Vt.  292.  As  to  the  English  rule,  see  8  Kent,  66  and  note.  The  act  of  Feb. 
27,  184(5,  provides  a  mode  whereby  the  indiTidual  property  of  the  partners  may  be 
reached  to  satisfy  tlie  debts  of  the  firm  after  the  partnership  property  has  been  ex- 
hausted. The  respective  rights  of  the  joint  and  separate  creaitors  of  a  partnership 
have  recently  undergone  elaborate  discussion  in  Ohio.  Where  there  are  joint  ana 
separate  assets  for  distribution  in  equity,  tlie  joint  assets  are  first  to  be  applied  to  the 
payment  of  the  partnership  debts,  and  the  separate  assets  to  the  payment  of  the  pri- 
vate debts,  and  in  each  case  the  surplus  is  to  be  applied  to  the  payment  of  the  otlier 
Class.  Rudgers  v.  Meranda,  7  Ohio  State,  179.  See  Howe  v.  Lawrence,  9  Cush. 
663;  Somerset  Potter  Works  v.Minot,  10  id.  692;  )  Parsons 's  Cont.  180.  Crooker  v. 
Crooker,  46  Maine,  250;  Pohlman  v.  Graves,  26  III.  405,  Hill  v.  Beach,  1  Beasley, 
81 :  Matlack  v.  James,  2  Beasley,  126 ;  Black's  Appeal,  44  Penn.  State,  503 ;  Holton 
V.  Holtoh,  40  N  H.  77 ;  Treadwell  i;.  Brown,  41  N.  H.  12 ;  Moline,  &c.  Co.  t;.  Webster, 
26  Hi.  233.  The  joint  creditors  of  a  partnership  have  not,  as  such  creditors,  any 
specific  lien  on  the  assets  of  the  firm ;  and  their  right  to  enforce  the  application  of  the 
joint  property  to  the  payment  of  their  claims  can  only  be  worked  out  tlirough  the 
equities  of  the  partners,  and  it  terminates  when  these  equities  are  gone.  The  firm, 
while  in  the  possession  of  such  property,  although  unable  to  pay  its  firm  debts,  may 
sell  it,  or,  by  the  consent  of  all  the  memlters  of  the  firm,  appropriate  it  to  the  payment 
of  a  separate  debt  of  one  of  the  partners.  But  where  a  firm  is  dissolved,  and  its  prop- 
erty divided  between  the  partners,  the  individual  members  cannot,  in  contemplation 
of  insi>iveiicy,  make  an  assif^nment  of  their  property,  both  individual  and  that  derived 
from  the  firm,  for  the  benefit  of  the  individual  creditors  to  the  exclusion  of  the  firm 
creditiirs.  Gwin  v.  Selby,  5  Ohio  State,  96 :  Miller  v,  Estell,  6  id.  508 ;  Sigler  v.  Knox 
County  Bank,  8  id.  511.  See  Hubbard  v.  Curtis,  8  Clark  (Iowa),  1.  Thompson  &. 
Frist,  15  Md.  24;  Wintersmith  r.  Pointer,  2  Met.  (Ky.)  457;  Backus  v.  Murphy,  29 
Penn.  State,  897.  As  to  the  rights  of  a  private  creditor  in  levying  upon  or  attaching  a 
partner's  interest  in  the  property  of  the  firm,  see  1  Parsons's  Cont.  pp.  174, 179 ;  Place 
r.  Sweetser,  16  Ohio,  142.  The  interest  of  a  private  partner  in  a  firm  can  be  levied 
upon  under  a  judgment  obtained  by  a  private  creditor.  The  levy  must  be  made  upon 
the  un4lirided  interest  of  the  debtor  partner,  and  the  purchaser  at  sheriflf's  sale  will  only 
acquire  bis  actual  beneficial  interest  in  the  property  sold.  The  creditor  may,  how- 
ever, at  any  time  before  the  sale,  file  a  bill  against  the  other  partners  for  an  account 
to  ascertain  the  beneficial  interest  of  the  debtor  partner,  and  have  such  interest  sub- 
jected to  the  payment  of  his  debt.  The  latter  mode  is,  of  course,  preferable,  as  under 
the  former  it  is  difficult  to  find  purchasers,  on  account  of  the  uncertainty  of  the  inter- 
est sold.  Nixon  r.  Nash.  12  Ohio  State, 647 ;  Claggett  v.  Kilboum,  1  Black,  846 ;  Wiles 
V.  Maddoz,  26  Mo.  77 ;  Uaskins  v,  Everett,  4  Sneed,  531. 
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0peak  in  the  bixth  part  of  these  lectures ;  but  the  relations  of  part 
hers,  in  this  respect,  are  so  peculiar,  that  a  few  words  on  the  subject 
will  be  proper  here.  One  partner  cannot  sue  the  firm  at  law  for  a 
debt  due  by  them  to  him,  because,  in  so  doing,  he  would  have  to 
sue  himself,  as  one  of  the  firm.  For  the  same  reason,  if  one  person 
be  a  member  of  two  distinct  firms,  neither  firm  can  sue  the  otlier.  (a) 
Again,  one  partner  cannot  sue  the  rest  of  the  firm  for  his  share  of 
a  debt  due  by  the  firm  to  him  ;  because,  until  the  business  is  closed 
by  dissolution,  the  joint  interest  cannot  be  thus  severed.  In  all 
such  cases,  therefore,  the  only  remedy  is  in  chancery^  which  can 
rise  above  these  technical  difficulties.  But  one  partner  may  sue 
another  for  a  breach  of  the  partnership  agreement,  because  this 
supposes  the  partnership  at  an  end  ;  and  for  any  matter  not  grow- 
ing out  of  the  partnership,  of  course  partners  have  the  same  rem- 
edies as  other  persons.  (6)  Wlien  the  litigation  is  between  a 
partnership  and  third  persons,  all  the  firm  must  sue  or  be  sued 
jointly,  and  not  separately ;  because  the  right  or  liability  is  always 
joint  and  not  separate.  And  when  a  judgment  has  been  obtained 
against  the  firm,  a  court  of  chancery  will  compel  the  creditor  to 
exhaust  the  firm  property,  before  proceeding  against  that  of  the 
individual  partners.  In  like  manner,  when  a  judgment  has  been 
recovered  against  an  individual  partner,  chancery  will  compel  the 
creditor  to  exliaust  his  private  property,  before  he  can  proceed 
against  his  ultimate  share  in  the  property  of  the  firm,  which  can 
only  be  ascertained  on  a  final  adjustment  of  accounts.  From  these 
remarks,  it  will  be  seen  that  whenever  partners  are  concerned  in 
litigation,  the  remedies  in  chancery  are  much  more  efficacious  than 
those  at  law.  (c) 

§  100.  Termination  of  Partnerships.  When  a  partnership  em- 
braces only  a  single  transaction,  it  is  of  course  ajfc  an  end  when 
that  is  completed.  When  it  is  created  for  an  indefinite  period, 
either  of  the  parties  may  dissolve  it  at  pleasure,  unless  there  be  an 
agreement  that  a  certain  notice  shall  be  given  ;  in  which  case  the 
agreement  must  be  complied  with.  In  some  cases,  also,  where  a 
sudden  dissolution  would  produce  great  injury,  chancery  will  inter- 
fere by  injunction  to  prevent  it,  even  though  there  be  no  agreement 
as  to  notice  ;  but  when  the  partnership  is  for  a  definite  period,  it 
must  continue  through  that  period,  unless  all  the  partners  agree 
to  a  dissolution,  or  some  one  of  the  following  causes  intervenes  to 
efi'ect  a  dissolution  :  1.  The  death  of  one  of  the  partners  always 
works  a  dissolution  ;  for  his  representatives  cannot  come  in  as 
partners,  except  by  special  consent,  (rf)     All  they  succeed  to  is  the 

(a)  Enjflis  v  Furniss,  21  E.  D.  Smith.  587. 

(/>)  A  suit  at  law  nmy  be  maintaiiUMl  for  a  breach  of  partnersliip  articles,  where  the 
business  of  the  partnersliip  lias  not  been  commenced.  Vance  r.  Blair,  18  Ohio,  5.*52. 
See  Bailey  v.  Starke.  1  English  (Ark.),  191.  In  Sykos  r.  Work,  0  Gray,  43.3,  it  is 
held  that  after  the  ilissolution  of  the  partnership  and  the  payment  of  its  debts,  one 
partner  mny  sne  the  other  to  re^'ovcr  a  balance  due.  See  Robinson  v.  Green,  5  Har- 
ring.  115;  McKnight  r.  McCutcheon,  27  Mo.  430. 

(c)   1  Story,  Eq.  Jur.  ch.  xv. 

(</)  A  partner  may  provide  in  his  will  that  the  partnership  shall  continue  after  his 
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belongiug  to  tlie  deceased  partner,  to  be  ascertained  on  final 
settlement  of  accounts  down  to  the  time  of  bis  death.    And  the 
duty  of  winding  up  affairs  devolves  upon  the  surviving  partners ; 
fotr  the  representatives  of  the  deceased  have  no  power  to  act  in  the 
matter,  and  can  neither  sue  nor  be  sued  on  account  of  partnership 
oonoerns.  (a)     2.  The  inaanity  of  a  partner,  though  it  does  not  of 
itaelf  work  a  dissolution,  will  authorize  a  court  of  chancery  to 
decree  a  dissolution.    3.  If  a  single  woman  be  a  partner,  lier  sub- 
sequent marriage  will  work  a  dissolution,  because  by  marriage  she 
loses  the  legal  capacity  of  'acting.    4.  When  tlie  object  of  a  part- 
nership becomes  utterly  impracticable^  a  court  of  chancery  will  decree 
a  dissolution.    5.  A  war  between  the  different  nations  to  which 
partners  belong,  works  a  dissolution,  on  the  principle  before  stated, 
that  a  war  between  two  nations  disqualifies  the  citizens  of  those 
natious  Trom  holding  intercourse  with  each  other.     6.  It  has  also 
been  held  that  the  voluntary  transfer  by  one  partner  of  all  his  inter- 
est to  a  third  person  amounts  to  a  dissolution ;  since  no  partner 
can  introduce  a  stranger  into  the  concern.     But  this  is  an  unrea- 
sonable rule,  because  it  puts  it  in  the  power  of  a  partner  to  dissolve 
at  any  time,  against  the  will  of  the  rest.    The  just  rule  would  be 
to  hold  the  transfer  void.   7.  A  very  strong  case  of  imbecUity^  frauds 
or  mi9condvct  in  one  of  the  partners,  will  induce  a  court  of  chancery 
to  decree  a  dissolution.     8.  Where  a  bankrupt  law  exists,  the  bank- 
rmtey  either  of  the  whole  concern  or  of  one  of  the  partners  will 
effect  a  dissolution.    And  the  same  would  be  the  result  under  our 
insolvent  law,  where  an  assignment  is  made  to  the  commissioner. 
9.  Where  one  of  the  partners  is  an  infanty  he  may  dissolve  the  firm 
on  becoming  of  age,  as  he  may  disaffirm  any  other  contract.     The 
reaalt  of  a  dissolution  is,  that  the  authority  of  each  partner  to  bind 
the  firm  ceases,  unless  it  be  continued,  by  special  agreement,  for 
winding  up  the' concern,  (i)  but  all  the  existing  liabilities  continue ; 
and  if  those  who  have  before  dealt  with  the  firm  are  not  specially 
notified  of  the  dissolution,  a  dishonest  partner  may  still  involve 
the  firm  in  new  liabilities  to  them ;  (c)  for  as  to  them,  a  mere  ad- 

deftth,  and  in  that  caae  maj  limit  the  liability  of  his  estate  to  the  fnnds  embarlced  in 
iL    Burwell  v.  Mandeville,  2  How.  560. 

(a)  Gray  v.  Palmer,  9  CaK  616;  Marlatt  v,  Scantland.  19  Ark.  443;  Budow  v. 
Mutual  SaTings  Inst  28  Mo.  181.  A  sole  surviving  partner  has  the  entire  legal  title 
to  all  the  partnership  asseu.  He  has  a  right,  acting  honestly  and  with  reasonable 
diacratioo  and  diligence,  to  dispose  of  them  as  he  pleases,  to  settle  all  debts  against 
the  firm,  to  make  any  compromise  he  may  deem  necessary,  and  to  turn  the  assets 
into  ao  available  and  distributable  form.  Barry  v,  Briggs,  22  Mich.  201 ;  Adams  v. 
Ward,  26  Ark.  186.  As  to  his  powers  and  duties  where  instructed  by  the  will  of  the 
decaased  to  carry  on  the  business,  and  what  disbursements  will  be  allowed  him,  see 
nUotson  V.  TilluUon.  34  Conn.  336. 

(6)  This  must  be  limited  to  binding  tlie  firm  in  new  business.  After  dissolution, 
s^tber  partner  can  renew  the  firm  notes,  or  incur  any  new  responsibilities,  without 
the  consent  of  the  others.  Palmer  v.  Dodge,  4  Ohio  St.  21 ;  Bacon  v.  Hutch ings, 
6  Bnah,  625 ;  Montague  v.  Reakirt,  6  Bush,  323.  But  he  may  do  whatever  is  neces- 
sary to  eollect  debts  due  the  partnership,  and  to  adjust,  settle,  and  pay  its  debts.  Ad- 
missions by  him  as  to  the  balance  of  account  between  the  firm  and  persons  dealing 
with  it,  are  admissible  to  charge  his  partners.  Feigley  v.  Whlttaker,  22  Ohio  St.  606. 
But  see  Thompson  v.  Bowman,  6  Wall.  316. 

(e)  Wardwell  v.  Haight,  2  Barb.  549;*  Hutchins  v.  Bank  of  Tennessee,  8  Humph. 
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TertiBement  of  dissolution  is  not  sufficient,  unless  it  can  be  shown 
that  they  knew  it.  But  as  to  all  others,  an  advertisement  is  suffi- 
cient. When  the  dissolution  is  decreed  by  a  court  of  chancery,  a 
receiver  is  usually  appointed  to  settle  up  the  business.  In  all 
cases  of  a  voluntary  dissolution,  a  partner  may  insist  upon  a  sale 
of  the  joint  stock,  for  the  purpose  of  settlement,  unless  a  division 
can  be  agreed  upon.  The  principles  of  settlement  have  already 
been  stated. 

The  view  now  taken  of  the  law  of  partnerships,  though  a  mere 
synopsis,  enables  us  to  form  an  opinion  upon  the  comparative  ad- 
vantages of  the  two  kinds  of  associations,  corporations,  and  part- 
nerships ;  and  we  can  hardly  hesitate  in  giving  the  preference  to 
corporations.  Their  ability  to  do  all  acts  in  the  corporate  name 
without  specifying  the  members  ;  their  independence  of  the  death 
or  transfer  of  intei^est  among  the  members  ;  and  the  liability  of  the 
members  only  to  the  extent  of  their  respective  interests,  are  three 
points  in  which  corporations  have  decidedly  the  advantage  of 
partnerships.  Yet  in  the  common  transactions  of  life,  and  more 
particularly  in  the  commercial  world,  partnerships  are  deemed  to 
answer  all  the  purposes  of  association ;  and  are  much  more  numer- 
ous than  corporations.  Nor  can  you  have  failed  to  remark,  that 
the  law  of  partnership,  as  above  explained,  is  pre-eminently  liberal 
and  just  in  its  principles.  Probably  no  branch  of  the  law  deserves 
a  higher  encomium  for  these  qualities. 


LECTURE  XIV. 

HUSBAND  AND  WIFB.  (a) 

§  101.  Condition  of  Females  compared  with  Males.  Having 
treated  of  the  two  principal  business  relations,  we  come  now  to 

418;  Pitcher  v.  Barrows,  17  Pick.  861.  Merrit  v,  Pollys,  16  B.  Monr.  366;  Clapp  v. 
Rogers,  2  Keman,  283;  Brown  ».  Clark,  14  Penn.  SUte,  469;  Pope  v.  Kisley,  23  Mo. 
185.  Little  V.  Clark.  86  Penn.  State,  114;  WiUiarason  v.  Fox,  88  Penn.  State,  214; 
Chamberlain  v.  Dow,  10  Mich.  819.  Whether  the  publication  of  such  a  notice  in  a 
paper,  shown  to  be  taken  by  the  plaintiff,  is  evidence  from  which  notice  to  thera  may 
be  inferred  by  the  jury,  is  a  question  upon  which  the  authorities  are  at  variance. 
Tread  well  ».  Wells,  4  Cal.  200;  Page  v.  Brant,  18  III.  37 ;  Reilly  r.  Smith,  16  La.  An* 
81.  It  is  not.  Zoller  v.  Janvrin,  47  N.  H.  824.  But  a  dormant  partner  is  not  liable, 
after  retirement,  to  a  creditor  who  never  knew  he  was  a  partner.  Grosvenor  v. 
Lloyd,  1  Met.  19;  Davis  v.  Allen,  8  Comst.  168. 

(a)  On  the  subject  of  Husband  and  Wife,  see  2  Kent.  Com.  lee.  26, 27, 28 ;  1  Black. 
Com.  ch.  26 ;  1  Swift,  ch.  6 ;  Roper  on  Husband  and  Wife ;  Clancy  on  Husband  and 
Wife:  Bingham  on  Coverture ;  Poynter  on  Marriage  and  Divorce ;  Reeves's  Domes- 
tic Relations;  Bishop  on  Marriage  and  Divorce;  Page  on  Divorce;  Mansfield  on 
the  Rights  of  Married  Women.  Bright  on  Husband  and  Wife  ;  Cord  on  the  RigliU 
of  Married  Women;  Schouler's  Domestic  ReUtions;  Bishop's  Law  of  Married 
Women.  Since  the  text  was  written,  we  have  bad  some  legislation  in  favor  of 
the  wife.    By  the  act  of  1846,  with  a  legislative  construction  in  1847,  the  wife'a 


HUSBAND  AKD  WIFE.  249 

what  are  called  the  damettic  relationf.  Tliese  are  four ;  namely, 
husband  and  wrfe^  parent  and  ehild^  guardian  and  ward^  and  master 
and  servant^  each  of  which  will  form  the  subject  of  one  lecture.  To 
say  that  the  law  which  regulates  these  relations  is  of  the  highest 
practieal  interest,  would  he  to  assert  a  mere  truism.  Every  person, 
whetlier  lawyer  or  not,  ought  to  be  familiar  with  this  part  of  the 
law.  We  have  a  few  statutory  provisions  on  the  subject,  but,  for 
the  most  part,  the  law  of  husband  and  wife  is  common  law,  and 
you  will  find  that  it  savors  of  its  origin  in  all  its  leading  features. 
The  whole  tlieory  is  a  slavish  one,  compared  even  with  the  civil 
law.  I  do  not  hesitate  to  say,  by  way  of  arousing  your  attention 
to  the  subject,  that  the  law  of  husband  and  wife,  as  you  gather  it 
from  the  books,  is  a  disgrace  to  any  civilized  nation.  I  do  not 
mean  to  say  that  females  are  degraded  in  point  of  fact ;  I  only  say 
that  the  theory  of  the  law  degrades  them  almost  to  the  level  of  slaves. 
With  r^ard  to  political  rights^  females  form  a  positive  exception 
to  the  general  doctrine  of  equality.  They  have  no  part  or  lot  in 
the  formation  or  administration  of  government.  They  cannot  vote, 
nor  hold  office.  We  require  them  to  contribute  their  share  in  the 
way  of  taxes,  to  the  support  of  government,  but  allow  them  no 
voice  in  its  direction.  We  hold,  tliem  amenable  to  the  laws  when 
made,  but  allow  them  no  shartf  in  making  tiiem.  Tliis  language, 
applied  to  males,  would  be  the  exact  definition  of  political  slavery ; 
applied  to  females,  custom  does  not  teach  us  so  to  regard  it.  Per- 
haps it  would  be  difficult  to  deduce  from  any  abstract  reasoning, 
the  justice  of  making  this  their  political  condition.  But  we  know 
that  it  always  has  been  what  it  now  is,  and  there  is  no  prospect  of 
changing  it ;  and  probably  the  most  refined  and  enlightened  of  that 
sex  would  be  the  last  to  desire  a  change  which  would  involve  them 
in  the  turmoil  of  politics.  As  to  legal  rights^  the  case  is  different. 
So  long  as  a  woman  remains  single  in  tlris  country,  her  legal  rights 
and  capacities  are  not  inferior  to  those  of  a  man.  I  say  in  this 
country,  for  in  England,  the  laws  of  inheritance  give  males  alto- 
gether  the  advantage.      With  some  trifling  exceptions,  the  son  or 

realty,  whether  here  before  marriage,  or  acquired  after  by  devise,  gift,  inheritance,  or 
parchase  wuh  lier  means,  whether  the  legal  title  be  in  her  or  lield  in  trust  for  her,  can- 
not  he  subjected  to  the  payment  of  tlie  husband*s  dehtu ;  hut  slie  may  unite  witii  him 
in  a  valid  conveyance.  And  tlie  same  is  true  with  respect  to  any  chose  in  action^  de- 
mand, legacy,  or  bequest  of  tlie  wife,  unless  so  reduced  to  possession  as  to  become  his 
property ;  and  also  with  respect  to  aU  furniture  and  household  goods  not  provided  ^y 
liim.  They  are  nil  exempted  from  liability  for  his  debts  during  the  life  of  the  wife,  and 
the  heirs  of  her  body.  On  the  construction  of  this  act,  see  Jenney  v.  Gray,  5  Ohio 
Sute,  46l  Also,  by  the  act  of  IS47,  with  respect  to  life  insurances,  the  husband  may 
insurb  his  life  for  tlic  benefit  of  his  wife  or  children,  and  such  insurance  shall  bie 
exempt  from  liability  for  his  debts,  where  the  annual  premium  does  not  exceed 
$160;  and  when  it  does  exceed  that  sum,  a  proportional  part  shall  be  so  exempted. 
If  she  dies  before  him,  the  benefit  enures  to  her  children.  Also,  by  the  wills  act  of 
1852,  it  is  questionable  whether,  if  there  be  no  children,  the  husband  can,  by  will, 
place  his  personalty  beyond  tlie  reach  of  his  widow,  any  more  than  dower,  if  she  elects 
not  to  take  under  tlie  will.  This  question  is  removed  by  an  amendment  to  this  act, 
passed  March  10,  1860,  declaring  that  if  the  widow  does  not  elect  to  take  under  the 
will,  she  shall  receive  her  dower  and  such  share  of  the  personulty  as  she  would  have 
been  entitled  to,  had  her  hosband  died  intestate  leaving  children. 
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brother  takes  all,  to  the  entire  disinheritance  of  the  daughter  or 
sister.  The  glaring  injustice  of  this  rule  of  inheritance,  which 
prefers  naales  to  females,  is  so  palpable,  that  we  can  claim  little 
credit  for  having  totally  abolished  it.  If  either  sex  is  to  be  preferred, 
it  certainly  ought  to  be  females,  because  they  are  least  able  to  make 
their  way  in  poverty  through  the  world.  But  our  law  stops  at  the 
point  of  perfect  equality,  and  women  inherit  precisely  as  men. 
Also,  in  general,  so  far  as  relates  to  the  acquisition,  control,  and 
transfer  or  transmission  of  property,  single  women  stand  on  the 
same  footing  as  men.  They  can  make  the  same  contracts  and 
perform  the  same  legal  acts.  In  a  word,  the  general  rule  is,  that 
the  legal  competency  of  a  single  woman,  or  feme  soUy  as  she  is 
technically  called,  is  the  same  as  that  of  a  man,  and  in  some  few 
particulars,  perhaps,  she  may  be  considered  as  having  the  advantage. 
She  attains  her  majority  here  at  eighteen,  (a)  he  at  twenty-one. 
She  can  choose  her  guardian  at  twelve  ;  he  at  fourteen.  She  can 
marry  at  fourteen  ;  he  at  eighteen.  In  a  word,  the  law  considers 
her  as  arriving  at  maturity  three  or  four  years  earlier  than  he  does. 
Again,  in  relation  to  civil  arrests,  she  has  a  peculiar  privilege.  In 
this  State,  no  female  can  be  arrested  for  debt ;  and  in  this  exemp- 
tion, she  is  named  in  company  with  the  officers  and  soldiers  of  the 
revolution.  This  exemption  does  not^  of  course,  embrace  criminal 
matters.  But  when  a  woman  marries,  we  call  her  condition  cover- 
ture,  and  speak  of  her  as  a  feme  covert.  The  old  writers  call  the 
husband  baron^  and  sometimes,  in  plain  English,  lord.  In  fact, 
the  scene  is  now  entirely  changed.  The  merging  of  her  name  in 
that  of  her  husband  is  emblematic  of  the  fate  of  all  her  legal  rights. 
The  theory  is,  that  marriage  makes  the  husband  and  wife  one 
person,  and  that  person  is  the  husband.  He  is  the  substantive  and 
she  the  adjective.  In  a  word,  there  is  scarcely  a  legal  act  of  any 
description  which  she  is  competent  to  perform.  The  common  rea- 
son assigned  for  this  legal  disfranchisement  of  the  wife  is,  that 
there  may  be  an  indissoluble  union  of  interests  between  the  parties. 
In  other  words,  lest  the  wife  might  be  sometimes  tempted  to  assert 
rights  in  opposition  to  her  husband,  the  law  humanely  divests  her 
of  rights.  For  the  arguments  by  which  this  doctrine  is  vindicated, 
I  must  refer  you  to  the  books.  It  is  my  province  to  state  what  the 
law  is,  and  not  to  justify  it. 

§  102.  Marriage.  Marriage,  whatever  may  be  the  popular  idea 
of  it,  is  regarded  by  the  law  as  merely  a  civil  contract  We  have 
not  even  ecclesiastical  courts  to  take  cognizance  of  it..  I  shall  treat 
the  subject  in  the  order  of  events. 

1.  Matters  preceding  Marriage.  When  parties  have  agreed  to 
marry,  or  done  any  acts  from  which  such  agreement  can  be  inferred, 
and  one  of  them  afterwards  refuses,  a  court  of  chancery  cannot,  as 
in  ordinary  cases,  compel  a  specific  performance  ;  but  either  party- 
may  sue  the  other  at  law,  for  a  breach  of  promise  ;  and  very  heavy 

[a)  See  Stereneon  v.  WeetflJl,  18  lU.  209. 
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damages  are  often  recovered  in  such  suits,  (a)  But  if  the  parties 
intend  to  consummate  their  agreement,  there  are  some  preliminary 
arrangements  frequently  made,  to  obviate  the  helpless  condition  in 
which  the  law  places  the  wife  during  marriage.  These  are  chiefly 
two,  jointures  and  settlements^  (b)  both  made  for  the  benefit  of  tlie 
wife.  A  jointure  is  the  separate  provision  made  by  the  husband 
for  the  wife's  support.  A  settlement  is  the  separate  provision  made 
by  the  parents  or  friends  of  the  wife  for  her  support.  These  may 
indeed  be  made  after  marriage,  but  they  are  usually  made  before,  (c) 
The  method  is  to  place  the  portion  set  apart  for  the  wife  under  the 
control  of  trustees,  who  manage  it,  independently  of  the  husband, 
for  the  benefit  of  the  wife,  and  perhaps  for  the  issue  of  the  mar- 
riage. And  the  propriety  and  importance  of  making  such  arrange- 
ments will  be  obvious,  when  we  come  to  speai^  of  the  authority 
whicli  the  husband  exercises  over  the  whole  property,  when  not 
tiius  placed  beyond  his  reach.  If  it  be  called  generosity  in  the 
husband,  in  anticipation  of  some  possible  reverse  of  fortune,  to 
provide  a  sure  support  for  his  wife  in  the  day  of  adversity,  by 
placing  some  portion  of  his  property  for  her  separate  use  beyond 
the  control  of  himself  or  his  creditors,  it  must  be  considered  a 

{a)  The  defence  of  bad  character  or  criminal  conduct  on  the  part  of  the  plaintiff, 
if  not  sustained,  may  be  considered  in  aggravation  of  damages.  Southard  v.  Rex- 
ford,  6  Cow.  254.  Whether  seduction  of  the  plaintiff  may  be  shown  in  agfnu^ation 
of  damages,  is  a  question  on  which  the  authorities  are  not  agreed.  Paul  v.  ^^razier,  8 
Mass.  73;  Conn  v.  Wilson,  2  Overton  (Tenn.),  283;  Perkins  v.  Hersey,  1  K.  I.  488; 
Baldy  v.  Stratton,  11  Penn.  State,  816;  Wells  v.  Padgett,  8  Barb.  824;  King  v.  Ker- 
sey. 2  Carter  (Ind.),  402;  Goodall  v.  Thurraan,  1  Head  (Tenn.),  209.  It  may  be 
so  shown.  Sherman  v.  Kawson,  102  Mass.  3U5 ;  Kelley  v.  Riley.  106  Mass.  889 ; 
Sauer  v.  Schulenberg,  88  Md.  288.  It  is  a  good  defence  that  the  plaintiff  fraudulently 
concealed  the  fact  that  she  had  had  a  bastard  child.  Bell  v.  Eaton,  28  Ind.  468.  An 
express  promise  to  marry  need  not  be  proved,  and  the  promise  may  be  implied  from 
indirect  eridence.  Wightman  v,  Coates,  15  Mass.  1 ;  Perkins  v.  Hersey,  9U}/ra ;  Hoitt 
V.  Moultoo.  1  Foster  (N.  H.),  686;  Waters  v.  Bristol,  26  Conn.  398.  The  acts  and 
declarations  of  the  woman  are  admissible  in  a  suit  brought  by  her  to  prove  her 
acceptjuice  of  an  offer  of  marriage.  Wetmore  v.  Mell,  1  Ohio  State,  26;  Merits  v. 
Methom,  13  Penn.  Sute,  881 ;  Thurston  v.  Cavenor,  8  Clarke  (Iowa),  lo6. 

Ib)  See  Atberly  on  Marriage  Settlements. 
c)  Where  a  post-nuptial  agreement  is  made  between  husband  and  wife,  by  which 
property  is  set  apart  for  her  separate  use,  the  agreement,  although  void  in  law,  will  be 
sustained  in  equity,  unless  the  rights  of  creditors  interfere.  Wood  v.  Warden,  20  Ohio, 
518.  Thomas  9,  Brown,  10  Ohio  State,  247^  An  ante-nuptial  contract  entered  into 
in  another  country,  according  to  iu  laws,  by  which  the  husband,  for  a  valuable 
consideration,  agreed  that-all  the  property  of  the  wife  then  owned  by  her,  and  all  the 
property  which  they  might  mutually  acquire  during  coverture,  should  be  her  property, 
IS  not  contrary  to  the  policy  of  the  laws  of  Oiiio,  and  will  be  enforced  in  its  courts 
against  tiie  husband's  creditors.  Scherferling  v.  HufRnan,  4  Otiio  State,  241.  An 
ante- nuptial  agreement,  securing  to  the  wife  her  separate  property,  except  so  far  as 
she  is  specially  restrained  thereby,  gives  her  full  {wwer  to  dispose  of  the  same ;  and  a 
gift  to  her  husband  may  be  presumed  where  she  passes  money  to  her  husband,  who, 
with  her  consent,  invests  it  in  lands,  and  takes  the  title  in  his  own  name.  Hardy  v. 
Van  Harlingen,  7  Ohio  Stote,  208.  It  must  be  shown  affirmatively  that  all  the  terms 
of  an  ante-nuptial  contract  favorable  to  the  wife  have  been  fully  complied  with,  or  an 
ante-nuptial  contract  will  not  be  enforced  against  her.  Phillips's  Ex'rs  v.  Phillips, 
14  Ohio  State,  808.  An  oral  ante-nuptial  contract,  supported  by  satisfactory  parol 
testimony,  and  confirmed  by  the  continued  recognition  of  both  parties,  is  binding  on 
the  parties,  and  all  claiming  as  volnnteera  under  them.  Sontherland  r.  Southerland, 
5  Bush  (Ky.),  691.  As  to  post-nuptial  agreements,  see  Huber  v.  Hnber,  10  Ohio, 
871.    MiUer'a  Ex'rs  p.  Miller,  16  Ohio  State,  527. 
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sacred  duty  in  the  parent  to  take  this  precaution.  And  when  we 
daily  see  the  distress  which  might  thus  easily  have  been  prevented, 
we  cannot  but  wonder  that  these  arrangements  are  not  more  fre- 
quently made. 

2.  Who  may  Marry.  By  our  law,  all  male  persons  of  eighteen 
and  upwards,  and  all  females  of  fourteen  and  upwards,  not  being 
nearer  of  kiu  than  first  cousins,  (a)  are  capable  of  marrying.  But 
if  the  male  be  under  twenty-one,  or  the  female  under  eighteen,  the 
consent  of  the  parent  or  guardian  must  be  first  obtained.  (A) 
Nothing  is  said  with  respect  to  color ;  and  of  course  blacks  and 
whites  may  intermarry,  if  their  tastes  harmonize,  (c)  It  is  required, 
however,  that  in  this,  as  in  other  contracts,  each  party  should 
be  capable  of  con^i^nt  ot  compos  mentis ;  and  therefore  idiota  and 
lunatics  cannot  marry,  (d)  Again,  the  parties  must  be  single,  in 
order  to  marry.  If,  therefore,  either  party  has  a  husband  or  wife 
living  at  the  time,  not  only  is  the  second  marriage  void,  but  the 
crime  of  bigamy  is  committed,  which  will  be  described  liere- 
after.  (e) 

(a)  It  18  now  nearer  of  kin  than  second  cousins.  Act  of  May  6, 1869,  and  amend- 
ment of  February  10,  1870. 

(6)  Slmf  her  r.  Ohio,  20  Ohio,  1.  It  is  held  that  the  age  of  consent  at  common  law 
being  twelve  in  females,  and  fourteen  in  males,  a  marriHge  between  two  infants,  above 
those  ages,  respectively,  without  the  consent  of  their  parents  or  guardians,  is,  in  the 
absence  of  any  provision  declaring  it  void,  valid,  although  in  violation  of  the  specific 
regulations  imposed  by  statute.  Parton  v.  Hervey,  1  Gray,  119.  Nor  can  ttie 
parent,  in  such  case,  maintain  an  action  for  enticing  away  his  daughter,  and  pro- 
curing her  marriage  to  a  person  of  bad  character.  Hervey  v.  Mosely,  7  Gray, 
479. 

(c)  By  the  act  of  January  81,  1861,  68  L.  6,  now  §  6987.  Rev.  Stats.,  marriage 
or  carnal  intercourse  between  persons  of  pure  white  blood,  and  persons  having  a  dis- 
tinct and  visible  admixture  of  African  blood,  was  made  an  ofience  punishable  by  fine 
and  imprisonment,  and  the  minister  knowingly  solemnizing,  and  the  judge  know^ingly 
issuing  the  license,  were  also  punishable.  It  is  hehl  that  State  statutes  prohibiting 
such  marriages  are  not  in  contravention  of  the  amendments  of  the  constitution  of 
the  United  States,  or  of  the  civil  riglits  act  passed  in  conformity  thereto.  Kinney  v. 
Commonwealth.  aO  Gratt.  858;  State  r.  Hairston,  (53  N.  C.  451;  Green  t'.  Stale,  58 
Ala.  lyO;  Francois  v.  State,  9  Texas  App.  144;  State  v.  Bell,  7  Baxter  (Tenn.),  9; 
Frasher  v.  State,  3  Texas  App.  2ii3. 

{(i)  True  V.  Hanney.  21  N.  II  52 ;  Keyes  v.  Keyes,  22  N.  H.  553;  Middleborough 
V.  RocheKter,  12  Mass.  3(i3  ;  Crump  v.  Morgan,  3  Ired.  Kq.  91 ;  Foster  v.  Means,  Spears 
(S.  C.)  Ch.  50!);  Rawdon  v,  Rawdun.  *i8  Ala.  505;  Cole  v.  Cole.  5  Sneed,  57; 
Way  mire  v.  Jetmore,  22  Ohio  St.  271 ;  Powell  c.  Powell,  18  Kansas,  371.  The  court, 
tliough  not  expres.-'ly  authorized  by  statute  to  declare  the  supposed  marriage  null, 
will  in  the  exercii^e  of  its  ordinary  chancery  power  do  so,  in  the  interest  of  social 
order  and  public  decency.  Wayniire  r.  Jetmore,  22  Ohio  St.  271.  The  court  will 
not,  in  the  lifetime  of  both  parties,  decide  the  validity  of  such  marriage,  when 
its  validity  is  made  an  issue  in  some  collateral  suit,  if  the  statute  provides  for  a 
direct  proceeding  between  the  parties  for  its  determination.  Stuckey  v.  Mathes,  24 
Hun  (N.  Y.),  4H1;  Williamson  v  Williams,  3  Jones  Kq.  44G.  It  has  been  held  that 
such  marriajje  is  not  vo'd  ipso  J'arto  ah  initio,  and  if  not  declared  null  during  the  life 
of  both  parties,  it  cannot  afterwards  be  questioned.  Wiser  v.  Lockwood,  42  Vt.  720; 
Sabalot  r.  Popnlus,  31  La.  An.  851. 

(«?)  They  must  not  be  within  the  prohibited  degrees  of  kindred.  2  Kent, 
Com.  81.  A  second  marriage  by  a  woman  wlio  has  a  husband  living  is  ahsolulely 
void.  Appleton  ??.  Warner,  51  Barb.  270.  In  Kentucky,  under  1  Rev.  St.  380,  a 
woman  whose  f«)rmer  husband  has  been  absent  from  the  State  of  his  residence  more 
than  five  years,  and  lias  not  been  heard  from  within  that  period,  is  competent  to  con- 
tract marriage.  Strode  v.  Strode.  3  Bush  (Ky.),  227.  When  a  woman  lived  with 
her  first  husband  a  few  months  only,  and  not  having  heard  from  him  for  four  years 
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8.  Preliminary  Steps.    Before  the  marriage  takes  place,  by  our 
law,  there  mast  either  be  a  publication  of  banns ^  or  a  license.    Pub- 
lication of  banns  consists  in  proclaiming  the  intention  of  marriage, 
in  the  presence  of  a  religious  congregation,  in  the  county  where 
the  feoaale  resides,  on  two  different  days,  the  first  being  at  least 
ten  days  before  the  marriage.     A  license  is  a  written  permission, 
obtained  from  the  clerk  of  the  court  of  common  pleas  of  the  county 
where  the  female  resides,  under  the  seal  of  the  court.     If  either  of 
the  parties  be  a  minor,  and  never  married  before,  the  clerk,  before 
issuing  the  license,  must  be  assured  of  the  consent  of  the  parent 
or  guardian,  either  from  his  personal  declaration,  or  from  his  writ- 
ten consent  attested  by  two  witnesses.     And  tlie  clerk  may  put 
the  applicant  upon  oath  as  to  the  legality  of  the  marriage  in  otlier 
respects.     The  penalty  for  issuing  a  license,  contrary  to  these  pro- 
Tisions,  is  one  thousand  dollars. 

4.  Who  map  Solemnize  Marriage.  The  persons  who  may  here 
solemnize  marriage  are  as  follows  :  1.  Any  regularly  ordained 
minister  of  any  religious  society  within  the  State ;  he  having  first 
obtained  from  the  clerk  a  license  for  that  purpose,  which  license  is 
granted  of  course  in  the  county  where  he  officiates,  upon  exlnbit- 
ing  the  proper  credentials.  Should  he  officiate  in  another  county 
after  procurtDg  his  license,  he  must  apply  to  the  clerk  thereof,  ex- 
hibiting his  former  license,  and  have  his  name  entered  as  a  person 
licensed.  2.  Any  justice  of  the  peace  within  his  county,  who  re- 
quires no  special  license.  3.  Any  religioiis  society^  agreeably  to  its 
forms  and  regulations.  When  parties  marry,  upon  publication  of 
banns,  and  without  license,  the  person  who  is  to  solemnize  the 
marriage  must  be  satisfied  that  the  banns  have  been  duly  published, 
and  if  either  of  the  parties  be  a  minor,  he  must  have  proof  of  the 
consent  of  the  parent  or  guardian,  in  the  same  manner  as  the  clerk 
when  he  issues  the  license.  But  where  the  parties  marry  upon 
license,  a  production  of  the  license  is  sufficient.  There  ii^  no  pre- 
scribed form  of  solemnizing  marriage ;  and  it  will  be  sufficient  if 
the  parties  declare  before  the  proper  person  that  they  will  live 
together  as  man  aTid  wife.  When  the  marriage  has  been  solem- 
nized, the  person  officiating  must  transmit  a  certificate  thereof  to 
the  clerk  of  the  county  for  record,  within  three  months,  under  the 
penalty  of  fifty  dollars ;  and  this  must  be  recorded  under  a  similar 
penalty.  The  penalty  for  solemnizing  a  marriage  contrary  to  these 
provisions  is  one  thousand  dollars  ;  and  the  penalty  for  attempting 
to  solemnize  a  marriage  without  authority,  is  five  hundred  dollars. 
But  non-compliance  with  these  requisitions  does  not  make  a  mar- 
riage void,  (a)     With  respect  to  foreign  marriages,  the  rule  is,  that 

narried  again,  in  the  absence  of  anj  showing  that  in  sixteen  years  thereafter  the 
first  husband  had  been  heard  from  or  had  died,  or  been  divorced,  it  was  held  that 
the  presnmption  was  that  the  second  marriage  was  lawful.  Kelly  v.  Drew,  12  Allen, 
107. 

(a)  See  Reeves's  Doro.Kel.  196.  200;  2  Kent,  Com.  89,  90;  Milford  ».  Worcester, 
7  Man.  48;  Ugonia  v.  Biucton,  2  QreenL  102;  WycofI  v.  Bvggs,  2  Halst.  138;  Loo- 
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a  marriage  valid  in  the  place  where  it  was  solemnized,  is  valid 
everywhere,  (a) 

donderry  v.  Chester,  2  N.  H.  208 ;  SUrr  v.  Peck,  1  Hill,  270.  Some  of  theee  autbori- 
ties  go  80  far  as  to  say  that  a  marriage  according  to  the  common  law,  which  only 
requires  the  consent  ol  the  parties,  would  be  valid,  though  none  of  the  requisitions  of 
the  statute  be  complied  with.  But  see  the  late  cases  of  Queen  v.  Millis,  10  CI.  &  Fin. 
634;  Jewell  v.  Jewell.  1  How.  210;  CUyton  o.  Wardell.  4  Comst  2S0;  Clark  r. 
Clark,  10  N.  H.  883;  Ferrie  v.  Public  Administration,  4  Brad.  Sur.  R.  28;  CaujoHe 
V.  Ferrie,  26  Barb.  177.  b.  g.  23  N.  Y.  00.  All  that  is  necessary  to  make  a  ralid 
marriage  is  a  present  agreement  between  parties  competent  to  contract  to  take  each 
other  for  husband  and  wife.  Clayton  v.  Wardell,  4  N.  Y.  280.  Mutual  promises  to 
marry  in  the  future,  tliough  made  by  parties  competent  to  contract,  anil  followed  by 
cohabitation  as  husband  and  wife,  do  not  constitute  a  valid  marriage.  Duncan  r.  Don- 
can,  10  Ohio  State,  181 ;  Cheney  v.  Arnold.  15  N.  Y.  345.  But  where  parties  competent 
to  contract  openly  and  mutually  consent  to  a  contract  of  present  marriage,  and  aAer- 
wards  live  together  as  husband  and  wife,  the  fact  that  the  contract  was  not  made 
before  any  perscm  authorized  to  solemnize  marriage,  will  not  invalidate  it.  Carmichael 
V.  The  State,  12  Ohio  State,  553.  See  also  Van  Tuyl  v.  Van  Tuyl,  57  Barb.  235; 
Bissell  V.  Bissell,  55  Barb.  825 ;  Comm.  v.  Stump,  58  Penn.  St.  182.  Mere  cohabita- 
tion as  man  and  wife  is  not  sufficient  if  it  is  shown  that  no  marriage  ceremony 
whatever  was  performed.  A  contract  consented  to  by  both  parties  must  be  proved. 
Goldbeck  o.  Goldbeck,  8  Green  (N.  J.),  42.  In  Maryland,  it  is  held  .that  some  relig- 
ious ceremony  must  be  superadded  to  the  civil  contract.  Dennison  v.  Dennison,  S^ 
Md.  801.  In  California  and  Oregon,  it  must  be  before  a  person  authorized  to  solem- 
nize marriage,  in  the  presence  of  at  least  two  witnesses.  Holmes  v.  Holmes,  1  Abb. 
U.  S.  525.  The  intention  to  marry  must  exist  A  ceremony  performed  in  jest, 
though  before  a  proper  officer,  who  was  in  doubt  at  the  time  whether  the  parties 
were  in  jest  or  earnest,  will  not  create  the  relation.  McClurg  r.  Terry,  21  N.  J.  £q 
225.  The  lords  in  The  Queen  v,  Millis  were  equally  divid^,  and  this  equal  divi- 
sion resulted  in  affirming  that  there  could  be  no  valid  marriage  unless  contracted  in 
the  presence  of  a  priest  in  holy  orders ;  and  that  a  dissenting  minister  not  being 
eptscopally  ordained,  a  marriage  solemnized  by  him  was  null.  In  Catteral  v,  Catteral, 
1  Rol)ert8on.  580,  Dr.  Lushington  refused  to  recognize  the  decision  as  going  to  that 
length,  and  held  such  a  marriage  in  the  colonies  valid.  But  in  Beamish  v.  Beamish, 
0  H.  L.  274,  it  was  held  that  the  la  w  was  established  by  The  Queen  v.  Millis ;  though 
the  Lord  Chancellor  declared  that  he  would  have  held,  prior  to  that  decision,  that  the 
presence  of  a  priest  was  not  necessary ;  and  Justice  Willes,  in  his  very  learned 
opinion  in  answer  to  a  question  propounded  by  the  lords,  conclusively  showed,  that, 
down  to  the  Council  of  Trent,  a  contract  of  marriage  per  verba  de  presenti,  no  clerical 
or  official  person  being  present,  was  a  valid  marriage  throughout  western  Europe ; 
and  that  the  rule  laid  down  in  The  Queen  v.  Millis  was  law  only  because  it  was  made 
so  by  the  decision  in  that  case.  The  Supreme  Court  of  the  United  States,  in  Meister 
V.  Moore  et  at.,  96  U.  S.  76,  held  that  a  marriage  by  declaration  of  the  parties  and 
cohabitation  is  a  good  common-law  marriage  ;  and  that  statutes  merely  prescribing 
formalities  for  marriage,  an<l  requiring  their  observance  under  penalty,  do  not  inval- 
idate the  common-law  marriage. 

(a)  The  law  was  declared  as  stated  In-  the  text  down  to  the  case  of  Brook  v. 
Brook,  9  House  of  Lords  Cases,  198,  decided  in  1861,  though  T^rd  Brougham,  in  the 
earlier  case  of  VVarrender  v.  Warrender,  2  Clark  &  Fin.  529,  suggested  that  the 
statement  might  be  qualified,  as  was  afterwards  declared  in  Brook  v.  Brook.  In 
Brook  V.  Brook  the  House  of  Lords  held  that  "  the  forms  of  entering  into  the  con- 
tract of  marriage  are  regulated  by  the  lex  lod  cuntradus ;  the  essentials  of  the  contract 
depend  upon  the  Ux  donucilU.  If  the  latter  are  contrary  to  the  law  of  the  domicile, 
the  marriage  (though  duly  solemnized  elsewhere)  is  there  void.  Tlie  marriage  of  a 
man  with  the  sister  of  his  deceased  wife  being  prohibited  by  our  law,  such  a  marriage, 
contracted  by  British  suhjects,  temporarily  resident  abroad  but  really  domiciled  in 
this  country,  though  valid  in  the  foreign  country  and  duly  celebrated  according  to 
the  forms  required  by  the  law  of  that  country,  is  absolutely  void  here."  Subse- 
quently, the  divorce  court  in  full  bench,  whose  decisions  at  that  time  were  reviewable 
only  by  the  House  of  Lords,  held,  in  Simonin  o.  Mallac,  2  8w.  &  Tr.  67,  that  foreigners 
who  w^V«  incapable  of  being  united  in  marriage  in  the  country  of  tlieir  domicile  could, 
while  temporarily  residing  in  England,  contract  there  a  marriag^  valid  in  England  ;  so 
that  they  would  he  lawful  husband  and  wife  in  England,  whileHheir  marriage  would 
be  a  nullity  in  their  domicile.  Subsequently,  the  court  of  appeal  in  Sottomayor  v. 
De  Barros,  L.  R.  3  Pcob.  Div.  1,  reversing  the  decision  of  the  divorce  court,  held, 
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§  108.  RighU  and  Liabilities  of  ike  Husband,  The  rule  formerly 
was,  that  the  husband  has  the  same  power  over  the  person  of  the 
wife  as  over  a  child,  servant,  or  apprentice ;  and,  upon  the  same 
principle,  the  right  of  a  master.  Accordingly,  if  necessary  in  his 
opinion,  he  might  administer  reasonable  personal  chastisement. 
But  in  this  country  we  recognize  no  such  doctrine.  A  husband 
has  no  right  to  strike  his  wife,  whatever  may  be  the  provocation. 
Against  such  indignity  she  has  a  twofold  security.  She  may  either 
have  him  put  under  bonds  to  keep  the  peace,  or  she  may  apply  for 
a  divorce.  The  limit  of  his  power  over  her  pereon  is  this :  If  she 
manifest  a  disposition  to  squander  or  destroy  property,  he  may  use 
the  means  necessary  to  prevent  her ;  and  if  she  leave  him  without 
cause,  he  may  bring  her  back ;  for  he  has  a  right  to  her  society, 
which  he  may  enforce  either  against  herself  or  any  other  person 
who  detains  her.  He  may  also  have  his  action  for  damages  against 
any  person  who  abducts  or  seduces  her.  (a)  And  it  is  said  that  if  he 
should  take  the  life  of  a  person  found  in  the  very  act  of  criminal 
connection  with  her,  it  would  be  excusable  homicide.  But  his 
power  over  her  property  is  much  more  extensive  than  over  her  per- 
son.    I  have  already  said  that  property  may  be  so  secured  to  the 

contrary  to  Simonin  v.  Mallac,  that  such  marriage  would  be  void  in  England  as  weU 
as  in  the  domicile  of  the  parlies;  would  be  void  everywhere.  The  case  on  being 
heard  again  in  the  divorce  court,  upon  different  evidence,  Sottomayor  v.  De  Barrot, 
L.  R.  6  Prob.  Div.  94,  Sir  James  Hannen  boldly  criticised  the  judgment  of  the  Court 
of  Appeal,  declaring  it  without  precedent  or  warrant  in  English  law. 

In  the  United  States  the  rule  declared  in  Brook  v.  Brook  was  followed  in  Kinney 
r.  Commonwealth,  80  Gratt.  858.  And  the  same  rule  was  held  in  Williams  v.  Gates, 
8  Iretl.  535 ;  State  v.  Kennedy,  76  N.  C.  251 ;  Dupre  v.  Boulard's  Executor,  10  La. 
An.  411 ;  and  State  o.  Bell,  7  Baxter  (Tenn.),  9. 

In  Kentucky  it  was  held  that  if  persons  who  are  incapacitated  to  intermarry  by 
the  law  of  their  domicile  go  into  an  adjoining  Stste  or  country,  where  no  such  inca- 
pacity is  recognized,  and  are  there  married  in  accordance  with  the  law  of  such  State 
or  country,  the  marriage,  being  valid  by  the  lex  loci  contmciiu,  though  void  by  the 
law  of  ihe  domicile,  is  valid  in  other  States.    Dannelli  v.  Dannelli,  4  Bush,  51. 

In  MassachusetU  the  rule  is  the  reverse  of  that  in  Brook  v.  Brook.  The  courts 
there  hold  that  where  citizens  of  Massachusetts,  who  by  the  law  of  Massachusetts 
cannot  intermarry,  go,  for  the  purpose  of  evading  the  law  of  the  State,  to  another 
State  where  no  such  incapacity  is  recognized,  and  are  there  married  in  accordance 
with  the  law  of  such  State,  the  marriage  is  valid  not  only  in  other  States,  but  also 
in  Massachusetts.  Med  way  i;.  Needhani,  16  Mass.  157;  West  Cambridge  v.  Lexing- 
ton, 1  Pick.  506 :  Putnam  u.  Putnnm.  8  Pick.  433 ;  Commonwealth  v.  Lane,  113  Mass. 
458.  Lord  Cran worth  having  in  Brook  o.  Brook  criticised  the  earlier  Massachusetts 
cases,  Chief  Justice  Gray,  in  Commonwealth  v.  Lane,  returns  the  compliment  with 
interest  in  an  exceedingly  able  analysis  of  the  opinions  in  Brook  v.  Brook.  In  New 
York  tliere  was  no  decision  by  tlie  Court  of  Appeals  till  1881.  Before  that  there  were 
decisions  by  the  inferior  courts,  one  half  holding  with  the  English  rule,  the  other 
half  with  the  Massachusetts  rule.  In  Van  Voorhis  v.  BrinfnalU  86  N.  Y.  18,  the 
court  of  appeals,  reversing  the  decision  of  the  superior  court  of  New  York,  adopted 
fully  the  rule  establislied  in  Massachusetts. 

In  the  United  States,  therefore,  when  two  persons  intermarry  in  a  State  other  than 
their  domicile,  tlie  marriage,  if  in  accordance  with  the  law  of  such  State,  is  valid  every- 
where, unless  the  parties  are  by  the  law  of  their  domicile  incapacitated  to  intermarry. 
In  such  cose  the  marriage  is  valid  everywhere  except  in  the  State  of  their  domicile; 
and  some  States  hold  it  valid ,  others  hold  it  void,  in  their  domicile.  The  rule  declared 
in  Sottomayor  v.  I)e  Barros,  L.  R.  8  Prob.  Div.  1,  is  not  law  in  the  United  States. 

(d)  He  may  have  an  action  against  one  who  harbors  her,  if  such  person  has  acted 
maliciously,  and  not  from  motives  of  humanity.  Campbell  u.  Coster,  8  Daly  (N.  Y.), 
165.  So,  too,  against  a  druggist  selling  her  opium,  knowing  that  she  used  it  habit- 
ually to  the  injury  of  her  health.    Hoard  v.  Peck,  56  Barb.  202. 


256  HUSBAND  AND  WIFB. 

wife  in  the  form  of  a  jointure  or  settlement,  bj  means  of  tmstees, 
that  neither  the  husband  nor  his  creditors  can  control  it ;  but  I 
shall  here  suppose  that  no  such  precaution  has  been  taken.  Then, 
by  marriage,  all  her  persanaltyj  except  chases  in  actiafij  becomes 
at  once  absolutely  his.  And,  as  to  chases  in  action^  they  become 
his  by  reducing  them  to  possession,  which  lie  may  do,  by  suit  or 
otherwise,  independently  of  her  control.  He  may,  if  he  clioose, 
join  her  name  in  the  suit,  but  he  is  not  obliged  so  to  do  ;  and  the 
only  effect  of  so  joining  her  would  be,  that  if  she  survived  liim, 
and  the  judgment  or  decree  be  not  collected,  it  will  become  hers 
by  survivorship.  If  he  was  himself  the  debtor,  the  marriage  can- 
cels the  debt.  If  she  has  earned  money  by  her  own  labor  during 
the  marriage,  he  may  collect  it.  Thus  her  personalty  is  entirely 
at  his  control,  (a)  But  with  respect  to  her  realty^  the  case  is 
somewhat  more  favorable.  He  only  has  control  of  the  incame.  {b) 
Without  her  consent,  he  cannot  encumber  or  dispose  of  the  prop- 
erty itself,  beyond  his  own  life,  (e)  In  this  one  instance,  the  law 
gives  her  a  veto  upon  this  power ;  for  he  cannot  compel  her  to 
give  consent  And,  on  the  other  liand,  by  marriage,  the  husband 
becomes  liable  for  the  suppart  of  the  wife ;  but  this  liability  extends 
only  to  necessaries  suited  to  her  condition,  and  not  to  elegancies 
or  luxuries.  Nor  does  it  depend  at  all  upon  the  amount  of  prop- 
erty he  obtains  by  her.  To  the  extent  of  necessaries  which  he 
does  not  supply,  she  may  contract  debts,  and  he  will  be  bound  for 
them,  even  though  he  should  give  notice  to  the  contrary,  unless 
she  had  eloped,  {d)  and  this  is  the  only  instance  where  she  can 

(a)  Dunseth  v.  Bank  of  U.  S.  6  Ohio,  76;  RamsdaU  w.  Cralghill,  9  id,  197;  Cnrry 
V.  Falkinson,  14  id.  100;  Dixon  v.  Dixon,  18  id.  113.  Where  the  linsband  has  re- 
ceived Ilia  wife's  chases  in  action  in  a  fiduciary  capacity,  lie  may  reduce  them  into 
possession  by  acts  showing  liis  intention  to  do  so.  Walden  v.  Walden,  7  Ohio  State, 
80.  The  husband  cannot  by  an  assignment  of  his  wife's  reversionary  or  contingent 
interests,  or  choset  in  action^  vest  the  right  to  them  in  the  assignee,  inasmucli  as  they 
are  incapable  of  an  immediate  reduction  to  possession.  Needles  v.  Needles,  7  Ohio 
State,  432.  Contra,  Lynn  v.  Bradley,  1  Met.  (Ky.),  282;  Hill  v.  Townseiid,24  Texas, 
675.  These  rules  as  to  the  personalty  of  the  wife  are  all  changed  now  in  Ohio, 
by  statute.    See  note  at  end  of  chapter. 

(6)  By  statute  in  Ohio  his  interest  cannot  Ije  reached  by  his  creditors.  Nor 
in  Massachusetts  will  it  pass  to  his  assignees  in  insolvency.  Lynde  r.  McGregor,  13 
Allen,  182. 

(c)  But  if  they  unite  in  selling  land,  and  the  proceeds  be  invested  in  other  land, 
taking  the  title  to  the  husband,  it  becomes  his  and  descends  to  his  heirs.  Ramsdall 
V.  Craigliill.9  Ohio,  197.  A  deed  by  a  married  woman,  without  her  husband's  joining 
with  her,  is  a  nullity,  and  as  a  contract  for  a  conveyance  is  alike  void.  Miller  u.  Hine, 
18  Ohio  State,  606;  Moore  i».Bake,  2  Dutcher,  574;  Richards  r.  McClellan,  29  Penn. 
State,  386  ;  Beale  v.  Knowles,  45  Maine,  479 ;  Eaton  v.  George,  42  N.  H.  875  ;  Gray 
V.  Mathis,  7  Jones's  Law,  502;  Camden  t;.  Vail,  28  Cal.  6*38.  In  some  of  the  States, 
it  is  held  to  be  a  sufficient  joining,  if  the  husband  executes  the  deed.  Woodward  v. 
Seaver,  38  N.  H.  29 ;  Stone  v.  Montgomery,  35  Miss.  83.  But,  generally,  he  is  required 
to  join  in  the  granting  clause.  It  is  not  sufficient  that  an  attorney  in  fact,  having  a 
general  power  from  the  husband  to  convey  his  lands,  joins  in  the  wife's  deed.  Toul- 
min  V.  Heidell)erg,  32  Miss.  268. 

•  {d)  Shaw  V.  Thompson,  16  Pick.  198;  Sykes  v,  Halstead.  1  Sandf.  483;  Read  v. 
Legard,  4  Eng.  Law  &  Eq.  528 ;  Howard  v.  Whetstone,  10  Ohio,  866 ;  Cummingt  v. 
Aldrich.  9  Foster,  63;  Blowers  v,  Sturtevant,  4  Denio,  46 ;  Cooper  v.  Loyd,  6  C.  B. 
(n.  8.)  519;  Cunningham  v.  Reardon,  98  Mass.  688;  Reynolds  v.  Sweetzer,  15  Gray, 
78 ;  Hullz  V,  Gibbs,  66  Penu.  St.  860.    It  if  not  necessary  that  the  party  furniahiog 
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bind  him  by  her  contracts,  except  when  she  acts  as  his  agent,  (a) 
If  she  had  contracted  debts  before  marriage  he  becomes  liable  for" 
them,  whether  he  obtained  property  by  her  or  not ;  but  this  liabil- 
ity can  only  be  enforced  during. the  coverture ;  for  the  death  of  the 
wife  discharges  the  husband ;  and  the  death  of  the  husband  dis- 
charges his  property.  (6)  Finally,  the  husband  is  liable  for  any 
civil  injuries,  technically  called  torts,  committed  by  the  wife  during 
coverture,  (c)  but  not  for  her  crimes. 

§  104.  itights  and  Liabilities  of  the  Wife.  The  condition  of  the 
wife  may  be  inferred  from  what  has  already  been  said.  She  is 
almost  entirely  at  the  mercy  of  her  husband  ;  she  can  exercise  no 
control  over  his  property  or  her  own.  As  a  general  rule,  she  can 
miJce  no  contracts  binding  herself  or  him.  (<2)     With  the  exception 

them  shoald  make  any  enqairies  at  the  time.  Eamee  v.  Sweetfer,  101  Mase.  78. 
The  burden  of  proof  ig  on  the  plaintifiF  to  ihow  the  facts  necessary  to  charge  the 
husband.  Keller  v.  Phillips,  39  N.  Y.  861 ;  V^oodward  v.  Barnes,  48  Yt.  330.  He  is 
liable  for  necessaries  when  she  li?es  separate  from  him  with  his  consent.  Corley  v. 
OreeD,  12  Allen,  101.  Even  though  he  makes  her  an  allowance,  if  that  be  too  small 
for  his  condition  in  life.  Baker  v.  Snmpson,  14  C.  B.  (n.  b.)  883.  But  he  is  not  liable 
when  she  deserts  him  without  good  cause.  Brown  v.  Mudgett,  40  Vt  68 ;  Munroe 
Co.  V.  Budlong,  61  Barb.  498 ;  Sturderant  v.  Starin,  19  Wis.  2^.  Eren  though  she  be 
guilty  of  adultery,  he  will  be  liable  for  necessaries  if  he  has  been  guilty  of  tlie  same 
thing.  Needhara  v,  Bremner,  L.  R.  1  C.  P.  682.  If  the  husband  introduces  a  woman 
of  profligate  habits  into  his  house,  and  permits  her  to  remain  there  as  an  inmate, 
thereby  rendering  it  unfit  for  a  modest  and  chaste  woman  to  live  in  it,  h!f  wife  will 
be  josiified  in  withdrawing  from  his  protection,  and  he  will  be  bound  to  provide  her 
with  necessaries.    Descelles  v.  Kadmus,  8  Clarke  (Iowa),  61. 

(a)  Reneaux  v.  Teakle,  20  Eng.  Law  &  Eq.  346,  and  notes.  Tebbetts  v.  Hapgood, 
34  N.  H.  4'JO;  Oilman  v.  Andrews,  28  Vt.  241 ;  Gill  u.  Read,  6  R.  I.  343;  Ruse  v. 
Chilton,  26  Missouri,  698;  Johnstone  v.  Sumner,  3  Hurl.  &  Nor.  261 ;  Mayhew  v. 
Thayer,  8  Gray,  172 ;  Hall  v.  Weir,  1  Allen,  261 ;  Rea  p.  Durklee,  26  111.  603 ;  Keller 
V.  Phillips,  40  Barb.  390;  Cromwell  v.  Benjamin,  41  Barb.  668.  In  England,  it  has 
been  held,  that,  although  liable  for  necessaries  furnished  to  the  wife,  the  husband  is 
not  liable  for  money  loaned  to  the  wife,  although  used  by  her  in  the  purchase  of  neces- 
saries. Knox  r.  Bushell,  8  C.  B.  (n.  s.)  843.  In  Massachusetts,  however,  a  man  was 
allowed  to  recover  for  money  paia  to  a  doctor  for  necessary  medical  attendance  upon 
tlie  wife.    Mayhew  v.  Thsyer,  a>tpra. 

{h)  2  Kent,  Com.  143,  144;  Cole  v.  Shurtlelf,  41  Vt.  311.  This  rule  has  been 
changed  by  statute  in  some  of  the  States.  In  Mississippi  it  is  done  away  with. 
Dunbar  r.  Meyer,  43  Miss.  679;  Cannon  P.Grantham,  46  Miss.  88.  In  Georgia  it  is 
limited  to  the  property  received  by  him  from  her  by  the  act  of  1866.  The  married 
women's  act  of  1861  of  UL  does  not  affect  it.  Connor  v.  Berry,  46  111.  870.  Nor 
that  of  New  York  or  Ohio. 

(c)  2  Kent  Com.  149.  The  new  York  act  exempts  the  husband  from  liability  for 
torts  committed  by  her  in  the  management  of  her  separate  property,  but  no  further. 
Rowe  V.  Smith,  46  N.  Y.  230;  Baum  v.  Mullen,  47  N.  Y.  677 

(d)  Although  it  is  the  general  rule  of  the  common  law,  that  a  married  woman  can- 
not contract  or  sue  alone,  there  are  exceptions  to  the  rule,  as  where  there  is  a  separa- 
tion induced  by  his  cruelty,  and  they  are  living  in  different  countries.  Wagg  v. 
Gibbons.  6  Ohio  State,  680.  See  Benadnm  v.  Pratt,  1  id.  403 ;  Smith  v.  Silence,  4 
Iowa,  321.  But  where  the  ground  ia  desertion,  it  must  be  such  a  desertion  a'.\  amounts 
to  a  renunciation  of  marital  rights  on  the  part  of  the  husband.  Ayer  v.  Warren,  47 
Maine,  217.  See  act  of  April  17, 1867,  empowering  a  married  woman  to  sue  In  cases 
of  desertion,  neglect,  or  inability  of  the  huslmnd.  Though  a  married  woman's  note  is 
not  binding  upon  her  at  law,  yet  she  may  mortgage  her  separate  property  to  secure 
such  a  note,  or  a  debt  of  her  husband,  and  such  mortgage  will  be  binding.  Bartlett 
r.  Bartlett.  4  Allen,  440;  Brookings  v.  White,  49  Maine,  479;  Sute  v.  Montgomery, 
36  Miss.  83 ;  Shelby  v.  Bartis,  18  Texas,  644.  But  in  Kentucky,  she  can  only  encum- 
ber her  property  by  an  order  of  court.  Pell  v.  Cole,  2  Met.  (Ky.)  262.  Where  an 
executory  contract  lias  been  fully  performed  on  the  part  of  a  married  woman,  it  has 
been  held  that  she  can  sustain  an  action  upon  it    Ham  v.  Boody,  20  N^H.  411.  And 
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just  stated  her  contracts  are  not  merely  voidable,  but  absolubelj 
void.  Nor  can  she  make  herself  liable  for  his  contracts,  torts,  or 
crimes.  Her  only  separate  liability  is  for  her  own  crimes ;  her  only 
joint  liability  is  for  her  own  tortSy  committed  without  his  participa- 
tion ;  and  for  contracts,  in  which  tlie  law  authorizes  her  to  unite 
with  him.  She  has  no  power  over  his  person,  and  her  only  claim 
upon  his  property  is  for  bare  support.  In  no  instance  can  she  sue 
or  be  sued  alone  in  a  civil  action ;  and  there  are  but  few  cases  in 
which  she  can  be  joined  in  a  suit  with  him.  (a)  In  Ohio,  but  hardly 
anywhere  else,  she  is  allowed  to  make  a  will^  if  haply  she  h^s  any 
thing  to  dispose  of.  On  the  ground  of  an  indissoluble  union  of 
interests,  and  in  order  to  prevent  connubial  harmony  and  confi- 
dence from  ever  being  disturbed,  it  is  a  general  rule  of  law,  that 
neither  the  husband  nor  wife  can,  in  any  case,  civil  or  criminal,  be  a 
witness  for  or  against  the  other ;  an  exclusion  which  belongs  to  no 
other  of  the  domestic  relations.  This  rule  sometimes  produces 
hardship,  but  on  the  whole  is  supposed  to  be  salutary.  There  are 
but  two  exceptions,  which  grow  out  of  the  necessity  of  the  case. 
The  one  is  where  the  wife  has  acted  as  the  agent  of  her  liusband 
in  business  matters ;  the  other,  where  she  has  received  personal 
violence  from  him.  In  these  cases,  and  these  only,  if  there  be  no 
other  witness,  she  is  permitted  to  testify.  Nor  does  the  general 
exclusion  continue  only  during  coverture ;  it  lasts  for  ever,  with 
respect  to  all  matters  which  transpired  during  coverture  ;  in  order 
that  there  may  be  every  motive  for  the  most  unlimited  mutual  con- 
fidence. (6) 

in  equity  generally,  a  married  woman's  contracts  will  be  sustained  an^  made  binding 
upon  her  separate  estate,  where  made  with  the  intention  that  tliey  should  bind  such 
estate,  and  for  its  benefit,  in  order  to  prevent  manifest  injustice.  Glass  v.  Warwick, 
40  Penn.  State,  140;  Pentz  o.  Simonson,  2  Beasley,  232;  Koonts  v,  Kalb,  16  Mo. 
649;  Knox  v.  Jordan,  6  Jones,  £q.  175;  Parker  v,  Kane,  4  Allen,  880;  Gardner  p. 
Gardner.  7  Paige's  Ch.  12;  Ballin  r.  Dillage,  37  N.  Y.  36. 

(a)  By  the  last  amendment  of  §  28  of  the  code,  07  Ohio  Laws,  111,  the  husband 
must  be  joined,  except  where  the  action  concerns  her  separate  property,  or  is  between 
herself  and  her  husband ;  and  in  every  such  case  her  separate  property  is  to  be  liable 
to  any  Judgment  rendered  therein  against  her  to  the  same  extent  as  would  the  prop- 
erty of  her  husband  were  the  judgment  rendered  against  him.  She  is  no  longer  re- 
quired in  any  event  to  prosecute  or  defend  by  her  next  friend. 

(6)  Cook  V.  Grange,  18  Ohio,  526.  But  a  widow  is  a  competent  witness  against 
her  husband's  administrator,  where  her  testimony  is  not  a  violation  of  his  confidence, 
or  a  disclosure  of  his  conversations  or  admissions,  or  prejudicial  to  his  interests. 
Stober  r.  McCarter,  4  Ohio  State,  513.  The  act  of  Feb.  14, 1859,  repealing  the  314th 
section  of  the  code,  among  persons  incompetent  to  testify,  classes  "  liusband  and  wife, 
for  or  against  each  other,  or  concerning  any  communication  made  by  one  to  the  other 
during  the  marriage,  whether  called  as  witness  while  that  relation  subsisted,  or  after- 
wards, except  in  actions  where  the  wife,  were  she  a  feme  iote,  would  be  plaintiff  or 
defendant,  in  which  action  the  wife  may  testify.  Either  the  husband  or  wife  ma^ 
testify,  but  not  both."  This  section  is  amended  in  tfiis  respect  by  the  act  of  April 
18, 1870,  67  Ohio  Laws,  111,  to  read  as  follows:  "  Husband  or  wife  concerning  any 
communication  made  by  one  to  the  other,  or  any  act  done  by  either  in  the  presence 
of  the  other  during  coverture,  unless  such  communication  was  made  or  such  act  was 
done  within  the  known  presence,  hearing,  or  knowledge  of  a  third  person,  competent 
of  being  a  witness,  whether  the  husband  or  wife  be  called  as  a  witness  while  the  rela- 
tion subsists  or  otherwise."  Neither  under  the  civil  code  nor  the  code  of  criminal 
procedure  are  the  husband  or  wife  competent  witnesses  for  or  against  each  other 
in  criminal  prosecutions.    Steen  v.  The  8tate«  20  Oliio  St  333.    Under  the  last 
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§  105.  IHvoree.  (a)  It  has  alwajs  been  deemed  the  policy  of 
the  law,  to  hold  marriage  as  nearly  indissoluble  as  the  nature  of 
the  case  will  admit ;  and  therefore,  unlike  other  contracts,  marriage 
cannot  be  cancelled  or  dissolved  by  the  consent  of  the  parties. 
They  may  indeed  agree  to  live  separately,  but  the  law  still  regards 
them  as  husband  and  wife.  They  can  only  cease  to  be  such  by 
divorce  or  by  death  ;  and  it  is  generally  agreed  that  divorces  ought 
not  to  be  granted  but  upon  very  urgent  and  pressing  reasons.  But 
on  this  subject  there  is  great  diversity  of  legislation  in  the  dififer- 
ent  States  ;  and,  as  a  general  remark,  the  English  are  much  more 
strict  in  their  requisitions  than  we  are.  In  Ohio,  the  liberal  doctrine 
has  been  carried  so  far,  that  a  proposition  was  once  discussed  in  the 
legislature,  submitting  all  questions  of  divorce  to  the  discretion  of 
a  jury ;  but,  fortunately,  we  have  stopped  a  little  short  of  this.  In 
Ohio,  the  cognizance  of  divorce  and  alimony  is  given  to  the  su- 
preme court  and  court  of  common  pleas,  sitting  as  a  court  of 
chancery.  Practically,  this  seems  not  to  be  understood  as  excluding 
the  legislature,  which  has  often  undertaken  to  grant  divorces, 
though  this  would  seem  to  be  unconstitutional,  as  an  assumption 
of  judicial  power.  (V)  The  causes  of  divorce,  as  defined  by  statute, 
are  as  follows:  1.  Either  party  having  a  former  husband  or 
wife  living.  2.  Wilful  absence  of  either  party  for  three  years. 
8.  Adultery  of  either  party.  4.  Impotence.  5.  Extreme  cruelty. 
6.  Fraudulent  contract.  7.  Gross  neglect  of  duty.  8.  Habitual 
drunkeimess  for  three  years.  9.  Imprisonment  in  the  penitentiary. 
10.  Divorce  in  another  State,  leaving  the  applicant  here  bound  by 
the  marriage  contract,  when  the  other  party  has  been  discharged. 
These  are  tlie  only  causes  expressly  specified  in  the  act  relating  to 
divorce  ;  but  there  are  probably  two  other  causes ;  namely,  being 
nearer  of  kin  than  first  cousins,  and  being  under  the  marriageable 
age.  These  causes  render  the  parties  incompetent  to  marry ;  and 
the  only  doubt  is,  whether  void  marriages  can  be  the  subject  of 
divorce ;  but  as  the  statute  has  expressly  provided  for  one  such 
case,  where  there  is  a  former  husband  or  wife  living,  I  see  no  rea- 
son why  these  should  not  be  placed  on  the  same  footing.  Of  the 
above-named  causes  of  divorce,  the  only  three  which  are  vague  and 

amendment,  she  u  competent  to  testify  for  herself  in  an  action  against  a  third  person 
regarding  iier  separate  property,  except  as  to  communications  or  acts  between  lierselt 
or  her  hu»band  made  during  coverture.  Robinson  v.  Cliadwiclc,  22  Oliio  St.  527. 
The  29th  section  of  tlie  code  provides  tliat  "  if  a  husband  and  wife  be  sued  together, 
the  wife  may  defend  for  lier  own  right ;  and  if  the  husband  neglect  to  defend,  she 
may  defend  for  his  right  also."  And  the  28th  provides  that  when  she  is  a  party,  her 
husband  must  be  Joined  witli  her,  except  in  actions  concerning  her  separate  property, 
or  in  actions  between  her  liusband  and  herself.  Where  her  separate  rights  are  not 
involved,  and  they  are  necessarily  joined,  tlie  husband  can  control  the  action.  Cool- 
idge  p.  Parris,  8  Ohio  State,  694. 

(a)  See  the  27th  le<:tare  of  lint's  Com.;  Page  on  Divorce;  Bishop  on  Marriage 
and  Divorce.  Tlie  English  decisions,  and  also  the  English  statutes  on  Divorce, 
passed  in  1857,  are  digested  in  the  recent  work  of  Pritchard,  entitled  "  A  Hand-book 
on  the  Iaw  of  Marriage  and  Divorce." 

(6)  Bingham  v.  Miller,  17  Ohio,  445.  In  the  constitution  of  1852,  the  legislature 
it  expressly  forbidden  to  grant  divorces  or  exercise  any  judicial  power,  not  expressly 
conferred  upon  them. 
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liable  to  doubt  are,  extreme  cmeltj,  fraud  in  the  contract,  and 
n^lect  of  duty.  With  respect  to  extreme  cruelty,  it  is  held  that 
there  must  be  personal  violence  to  constitute  it ;  mere  austerity  of 
temper,  rudeness  of  language,  or  grossness  of  behavior,  will  not  be 
sufficient.  With  respect  to  fraud,  it  is  held  that  where  a  female,  at 
the  time  of  marriage,  is  pregnant  by  another  man  and  conceals  the 
fact,  it  is  a  case  of  fraud.  With  respect  to  neglect  of  duty,  it 
must  be  so  flagrant  as  to  shock  almost  any  conscience,  or  it  will 
not  be  held  sufficient.  And  generally,  whatever  be  the  cause,  if  it 
has  been  forgiven,  and  the  paiiiies  have  been  reconciled  and  live 
together,  a  divorce  will  not  be  decreed.  Nor  will  it  in  any  case  be 
decreed  where  the  applicant  is  living  in  a  state  of  adultery,  (a)  Up 
to  1833,  the  court  had  a  discretion  to  grant  a  partial  divorce,  a 
mensa  et  thoro^  or  a  total  divorce,  a  vinculo  malrimanii;  but  since 
that  time,  partial  divorces  have  been  done  away ;  and  the  courts 
either  dissolve  the  contract  altogether,  or  not  at  all.     But  a  wife 

(a)  Mattox  v.  Mattoz,  2  Ohio,  284  ;  Wright's  Rep.  212,  2S4,  668,  680,  768.  It  is 
held  in  MHssaclmeetts  tliat  personal  violence  is  necessary  to  constitute  extreme  cru- 
elty. Ford  r.  Ford.  104  Mass.  198;  and  see  Hosliall  v.  Hoshall.  61  Md.  72.  But  it  is 
generally  held  otherwise.  The  ruling  of  Lord  8towell  in  Evans  v.  Evans,  1  Hagg. 
Const.  So  :  *'  Proof  must  be  given  of  a  reasonable  apprehension  of  bodily  hart.  I 
say  an  apprehension,  because  assuredly  the  court  is  not  to  wait  till  the  hurt  is  actually 
done,"  is  frequently  cited  in  later  English  cases  as  the  guiding  rule.  And  "bodily 
hurt "  is  not  restricted  to  acts  of  personal  violence,  but  includes  also  iigury  to  health. 
The  matter  is  fully  considered  in  Kelly  v.  Kelly,  L.  U.  2  Prob.  and  Div.  Ca.  81  and  69, 
where  the  earlier  cases  are  cited,  p.  61.  See  also  English  v.  £n$clish,  27  N.  J.  Eq. 
679;  Rucknmn  r.  Uuckman.  68  How.  Pr.  278;  Latham  v.  Latham,  80  Gratt.  807; 
Beyer  v.  Beyer,  60  Wis.  264.  Recent  English  cases  have  held  that  it  is  cruelty  for  a 
husband  to  knowingly  infect  his  wife  with  venereal  disease.  Divorce  was  granted 
on  that  ground  in  Brown  v.  Brown,  B.  L.  R.  1  l^ub.  Div.  46;  and  in  the  United  States, 
Cook  v.  Cook,  82  N.  J.  Eq.  476  Falsely  and  maliciously,  and  without  probable  cause, 
charging  the  wife  with  infidelity,  is  such  cruelty  ns  constitutes  ground  for  divorce. 
Kennedy  t;.  Kennedy,  60  How.  Pr.  151;  Graft  v.  Gran.  76  Ind.  136;  Smith  v.  Smith, 
8  Or.  100.  Husband  may  obtain  divorce  on  the  ground  of  the  cruelty  of  his  wife, 
both  in  England  (White  v.  White,  1  Swab.  &  T.  691)  and  in  the  United  States  (Beebe 
V.  Beebe,  10  Iowa,  188). 

Fraudulent  misrepresen  tations,  as  to  wealth,  social  position,  or  character,  do  not 
constitute  such  fraud  in  the  contract  as  to  be  ground  for  divorce.  The  fraud  must 
be,  not  false  representations  anterior  to  the  marriage,  but  fraud  or  duress  in  the 
actual  contracting  of  the  marriage,  and  the  applicant  for  divorcemusthimself  be  free 
from  guilt  and  laches.  Leavitt  v.  Leavitt,  18  Mich.  462.  The  wife  being  pregnant 
by  a  third  person  at  the  time  of  the  marriage,  and  artfully  concealing  the  fact  from 
her  husband,  constitutes  such  fraud.  Reynolds  v.  Reynolds,  8  Allen,  (K)6;  Baker  v. 
Baker,  18  Cal.  87.  But  if  the  husband  had  sexual  intercouree  with  his  wife  before 
marriage,  and  the  fact  concealed  was  that  her  pregnancy  was  not  by  him  but  by 
another  person,  he  cannot  have  divorce.  Foss  t-.  Foss,  12  Allen,  26;  Crehore  v, 
Crehore,  97  Mass.  880;  Carris  v.  Carris,  26  N.  J.  Eq.  616;  Hoffinan  v.  Hoffman,  80 
Pa.  St.  417.  Even  if  such  other  person  were  a  negro,  and,  in  consequence,  a  mulatto 
child  should  he  bom  after  the  marriage.  Scroggins  v.  Scroggins,  8  Dev.  Law,  586. 
But  if  the  child  were  born  before  the  marriage,  and  the  husband  were  deceived 
without  his  laches  into  the  belief  that  it  was  his  child,  he  would  be  entitled  to  divorce. 
Barden  u.  Barden.  8  Dev.  Law,  648.  But  see  Fnrr  v.  Farr,  2  Mc Arthur,  86.  Though 
a  marriage  procured  by  fraud  or  duress  may,  in  Kentucky,  be  declared  null  ab  initio, 
it  is  only  voidable  at  the  instance  of  the  injured  pany,  not  void  ipso  /ado  ab  initio. 
Tomppert's  Exrs.  v.  Tomppert,  18  Bush,  326.  Divorces  are  very  rarely  granted  on 
the  ground  of  gross  neglect  of  duty.  It  seldom  happens  that  there  is  a  neglect  of 
duty  sufficient  to  warrant  a  divorce  which  does  not  amount  on  the  one  hand  to  wilfVil 
absence  or  desertion,  or,  on  the  other  hand,  to  extreme  cruelty.  See  Smith  v.  Smith* 
22  Kan.  699. 
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may  still  file  her  petition  for  alimony y  (a)  without  praying  for  a 
divorce.  Doubts  have  sometimes  been  intimated  whether  divorce 
laws  do  not  impair  the  obligation  of  contracts,  within  the  meaning 
of  the  constitutional  prohibition ;  but  the  better  opinion  is,  that 
they  do  not ;  because  they  only  liberate  one  party  from  a  contract, 
when  it  has  been  broken  by  the  other.  (()  A  much  more  ques- 
tionable point  is,  whether  divorces  are  not  made  too  frequent  in 
Ohio  for  the  good  of  society.  ((?)  It  is  indeed  difficult  to  fix  upon 
the  exact  medium  in  such  cases.  On  the  one  hand,  to  hold  the 
marriage  contract  dissoluble  for  slight  causes,  must  operate  as  an 
encouragement  to  matrimonial  strife  and  contention ;  and  on  the 
other,  not  to  hold  it  dissoluble  for  any  cause,  would  often  occasion 
intolerable  suffering.  Perhaps  the  true  medium  would  be  some- 
where between  the  severity  of  the  English  law  and  the  liberality  of 
our  own.  (i)  With  respect  to  foreign  divorces^  a  great  diversity 
of  opinion  exists  in  the  different  States ;  (e)  but  as  our  statute 

(a)  A  grots  sain  may  be  allowed  as  alimony,  payable  in  one  sum  or  by  instalments* 
in  the  discretion  of  the  court ;  and  the  decree  may  be  enforced  by  execution  for  each 
insulroent  Piatt  v.  Piatt,  9  Ohio,  37 ;  Sheafe  v.  Sheafe,  86  N.  H.  166.  In  determin- 
ing the  amount,  the  court  will  take  into  consideration  the  circumstances  of  the  par- 
ties, tlieir  social  position,  tlie  wants  of  the  person  requiring  it,  and  the  pecuniary 
restmrcea  of  the  party  who  is  to  pay  it  Foote  r.  Foote,  22  III.  425.  As  to  alimony 
pemdenle  lite  and  allowance  for  counsel  fees,  see  the  very  singuUur  case  of  D'Arusmont 
r.  D'Aruamont,  8  Western  Law  Jour.  648.  A  wife,  who  by  gross  abuse  of  her  hus- 
band has  been  driven  beyond  the  pale  of  his  protection,  and  a  separation  de  facto 
exists,  she  Living  and  maintaining  herself  as  a  single  woman,  and  having  had  specific 
property  decreed  her  as  alimony,  may  maintain  an  action  at  law  in  regard  to  such 
property,  without  the  jointler  of  her  husband,  although  no  divorce  has  l^n  decreed. 
Benadum  v.  Pratt,  1  Ohio  State,  408.  See  on  the  subject  of  alimony.  Bishop  on 
Marriage  and  Divorce,  ch.  27,  and  the  act  of  April  16,  1867.  After  an  ex  parte 
divorce  obtained  by  the  husband  in  another  State,  the  wife  may  petition  for  alimony 
here,  and  the  court  may  take  into  consideration  in  awarding  it  property  acquired 
since  the  date  of  the  decree  of  divorce.  Cox  v.  Cox,  20  Ohio  St.  489.  But  see 
Cheever  v.  Wilson,  9  Wall.  106,  123,  where  the  supreme  court  of  the  United  Sutes 
held  that  a  decree  in  a  divorce  suit  affecting  real  estate  situated  outside  of  the  juris- 
diction of  the  court,  though  it  could  not  have  ektra- territorial  operation,  bound  the 
parties  personally,  and  could  l>e  enforced  in  the  eitaa  rei  by  proper  proceedings  con- 
ducted there  for  that  purpose.  In  this  case,  however,  the  defendant  had  apiieared, 
so  that  the  court  had  jurisdiction  of  his  person.  Real  estate  of  the  husband  may  be 
decreed  to  the  wife  in  fee,  as  alimony  under  the  Ohio  statute.  Broadwell  v.  Broad- 
well,  21  Ohio  St.  657. 

{b)  Cabell  d.  Cabell.  1  Met.  (Ky.)  819;  Adams  v.  Palmer,  61  Maine,  480. 

(c)  See  1  Western  Law  Jour.  170. 

{d)  Tlie  English  law  of  divorce  has  been  greatly  liberalised  by  recent  acts  of  par- 
liament. See  acts  20  and  21  Victoria,  cap.  86,  28th  August,  1867,  and  the  acts 
amending  the  same  passed  2d  August,  1868. 

(?)  The  great  number  of  States  in  the  Union,  all  foreign  to  each  other  as  to  their 
jurisdiction  and  judgments,  and  the  diversity  in  their  laws  as  to  divorce,  make  the 
question  as  to  the  validity  of  foreign  divorces  a  matter  of  great  importance.  Tlie 
constitution  of  the  United  States  provides  that  full  faith  and  credit  shall  be  given  in 
each  State  to  the  judicial  proceedings  in  every  other  State.  But  a  decision  pro- 
nounced by  a  court  not  having  jurisdiction  of  the  subject-matter  and  the  parties,  is 
not  a  jutlgment  in  the  purview  of  that  provision.  A  court  to  which  is  produced  the 
certifie<l  record  of  a  court  of  anther  State,  is  not  bound  by  a  recital,  or  by  a  finding 
of  jurisdiction  in  such  record,  but  can  inquire  for  itself  into  the  fkct  of  jurisdiction. 
Christmas  o.  Uussell,  6  Wall.  290 ;  Thompson  v.  Whitman,  18  Wall.  467 ;  Knowlea 
9.  Gas  Light  Co..  19  Wail.  68  ;  Pennoyer  v.  Neff.  95  U.  S.  714. 

A.  decree  of  divorce  is  not  the  rescission  of  a  contrflct,  but  the  dissolution  of  a  re- 
lation, the  change  of  the  etatae  of  the  piirties  from  married  to  single.  The  marriage 
is  the  fiact  which  creates  the  relation.    The  offence  is   the  fact   which  authoricet 
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expressly  authorizes  divorces  to  be  granted,  when  the  marriage  took 
place,  or  the  cause  of  divorce  occurred  out  of  the  State,  we  are 
bound  to  recognize  the  full  validity  of  foreign  divorces. 

the  court,  haring  Jurisdiction,  to  act.  But  the  thing  acted  upon  and  which  is 
determined  by  the  decree,  is,  the  status  of  tfie  parties.  Every  Staie  has  authority  to 
determine  the  statua  of  parties  domiciled  therein.  Stnder  v.  Qraliam,  10  How.  82; 
see  p.  86.  Sewall  v.  Sewall,  122  Mass.  166.  Hence  the  State  haTinsr  jurisdiction  to 
decree  divorce,  is,  not  tlie  State  where  the  marriage  was  solemnized,  nor  the  State 
where  the  offence  was  committed,  but  tlie  State  where  the  parties  are  domiciled ;  and, 
after  much  diversity  in  the  earlier  decisions,  ttiis  is  now  the  accepted  rule.  The  same 
rule  is  recognized  in  England.  Harvey  v.  Famie,L.  R.  6  Prob.  Div.  86 ;  Firebrace  v. 
Firebrace,  L.  R.  i  Prob.  Div.  63 ;  and  see  Niboyet  v.  Niboyet,  L.  R.  4  Prob.  Div.  1. 
Statutes  prescribing  the  length  of  residence  necessary  to  entitle  a  party  to  sue  for  di- 
▼orce  do  not  establish  the  rule  that  domicile  is  necessary,  but  only  regulate  its  exercise. 
Hence  a  statute,  or  a  provision  in  a  constitution,  authorizing  a  non-resident  to  main- 
tain a  suit  for  divorce  against  a  person  temporarily  in  such  State,  but  not  domiciled 
therein,  is  held  not  valid  beyond  the  limits  of  the  State.  Hood  r.  State,  66  Ind.  263; 
Van  Fossen  v.  State,  37  Ohio  St.  317.  A  divorce  granted  by  a  court  of  the  State 
wherein  both  parties  are  domiciled,  the  proceedings  being  in  accordance  with  the  law 
of  such  State,  is  accepted  as  valid  everywhere.  A  divorce  ordered  by  a  court  of  a 
State  in  which  neitiier  party  is  domiciled,  is  a  nullity  outside  the  limits  of  that  State, 
and  a  subsequent  marriage  by  either  party  is  bigamy ;  and  this  is  not  affected  by  the 
iact  that  the  marriage  may  have  been  solemnized,  or  the  offence  committed,  or  the 
parties  or  one  of  them  should  be  temporarily  in  such  State.  Sewall  v,  Sewall,  122 
Mass.  156;  Hoffman  i;.  Hoffman,  46  JN.  Y.  30;  Strait  v.  Strait,  8  MacArthur  (Dist 
Col.),  416;  Van  Fossen  v.  State,  87  Ohio  St.  317 ;  Hood  v.  State,  66  Ind.  263 ;  People 
V.  Dowell,  26  Mich.  247 ;  State  c,  Arrington,  25  Minn.  29 ;  Litowich  v.  Litowich,  19 
Kan.  461 ;  and  in  England,  Briggs  v.  Briggs,  L.  R.  6  Prob.  Div.  168. 

Since  the  decision,  by  the  supreme  court  of  the  United  States  of  Cheever  e.  Wil- 
son, 9  Wall.  108,  it  has  been  settled  law  that,  for  the  purpose  of  divorce,  a  wife  may 
have  a  different  domicile  from  that  of  her  husband.  The  same  appears  to  be  heldia 
Santo  Teodoro  v.  Santo  Teodorn,  L.  R.  5  Prob.  Div.  70;  and  compare  this  with  pp.  67, 
68,  in  Firebrace  V.  Firebrace,  L.  ii.  6  Prob.  Div. ;  and  p.  14  in  Niboyet  v.  Niboyet,  L.  R. 
4  Prob.  Div.  1 ;  also  l>eck  v»  Deck,  2  Sw.  &  Tr.  90.  But  no  English  court  has  gone  far- 
ther than  to  say,  an  English  wife  may,  under  some  circumstances,  retain  her  English 
domicile;  while  in  the  United  States  a  wife  may  acquire  a  new  domicile.  When 
husband  and  wife  are  domiciled  in  different  States,  each  State  has  Jurisdiction  of  the 
itatus  of  the  party  domiciled  in  it,  and  can  grant  a  divorce  valid  there.  Can  it,  how- 
ever, determine  the  stiitus  of  the  party  domiciled  in  the  other  State  1  Yet  one  party 
cannot  be  made  effectively  single,  while  the  other  remains  married  to  him.  The 
supreme  court  of  Rhode  Island  in  Ditson  v.  Ditson,  4  R.  I.  87,  cogently  presented 
the  view  that  a  proceeding  in  divorce,  being  the  determination  of  the  atatas  of  tlie 
citizen,  is  in  the  nature  of  a  proceeding  in  rem ;  that  a  judgment  rendered  at  the  suit 
of  a  domiciled  person  is  binding  on  every  person,  and  is  therefore  an  efiective 
divorce  as  to  both  parties,  and,  as  such,  is  valid  everywhere.  This  view  has  been 
growing  into  acceptance,  though  it  is  not  universally  followed.  States  assuming  to 
grant  such  divorces  cannot  easily  deny  the  same  power  to  other  States.  It  is  now 
agreed  that  where,  in  such  suit,  the  non-resident  defendant  is  personally  served,  or 
enters  an  appearance,  the  court  has  jurisdiction  of  the  parties,  and  the  cause  and  its 
judgment  is  valid  everywhere.  In  Massachusetts  and  New  York  it  has  been  held 
that  though  a  married  woman  is  a  non-resident  of  the  State  where  her  husband  is 
domiciled,  so  that  in  a  proper  action  she  can  be  brought  in  by  publication  as  a  non- 
resident, yet  her  husband's  domicile  remains  her  domicile,  unless  she  has  cause  tor 
divorce  against  him  ;  that  in  such  case,  the  State  where  the  husband  resides  is  the 
domicile  of  both,  and  a  decree  of  divorce  pronounced  therein  at  his  suit  is  valid 
everywhere,  though  the  wife  does  not  nppear,  and  is  served  only  by  publication  or 
other  substituted  mode.  Hood  v.  Hood,  11  Allen,  196;  Hunt  v.  Hunt,  72  N.  Y.  217. 
In  several  States  it  has  been  expressly  held  that  where  the  parties  liave  different 
domiciles,  a  divorce  granted  in  either  State  at  the  siut  of  the  party  domiciled  therein, 
though  the  non-resident  party  does  not  appear,  and  is  served  only  by  publication,  is 
valid  everywhere.  Flarding  o.  Alden,  9  Greenleaf,  140 ;  Ditson  v.  Ditson,  4  K.  I.  87 ; 
Gamer  v.  Garner,  56  Md.  127  :  Thompson  v.  State,  28  Ala.  12;  Cooper  v.  Cooper,  7 
Oliio  R.  694 :  Cox  v.  Cox,  19  Ohio  St  502 ;  Slmfer  v.  Bushnell,  24  Wis.  872.  The  in- 
clination in  New  Jersey  seems  the  snme  way.  Doughty  v.  Doughty,  28  N.  J.  Eq.  681 ; 
Yorston  v,  Yorston,  82  N.  J.  Eq.  495.    But  it  is  held  in  New  York,  where  divorce 
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The  mode  of  proceeding  properlj  belongs  to  the  sixth  part  of 
these  lectures,  and  will  be  there  described.  In  the  mean  time,  I 
may  here  remark,  that  the  application  for  divorce  is,  in  most  respects, 
a  chancery  proceeding.  But  to  avoid  the  possil)ility  of  collusion 
between  the  parties  to  procure  a  divorce,  their  confessions  can  only 
be  received  in  evidence  when  there  is  no  reason  to  suspect  conni- 
vance, fraud,  or  other  improper  means  or  motives,  (a)  And  as  the 
inclination  of  wise  judges  is  against  granting  divorces  where  they 
can  be  refused,  the  case  must  be  fully  made  out,  in  order  to  suc- 
ceed. Should  it  appear  necessary,  during  the  pendency  of  pro- 
ceedings, to  provide  for  the  support  of  the  wife,  the  court  will  make 
an  order  for  tliat  purpose,  and  the  allowance  will  be  made  large 
enough  to  enable  her  to  carry  on  the  suit ;  (b)  and  in  the  final 
decree,  permanent  provision  is  made  for  the  wife,  if  she  deserve  it ; 
and  for  the  custody  of  the  children,  if  there  be  any.  ((?) 

When  husband  and  wife  are  divorced,  they  become  single 
persons,  to  all  intents  and  purposes ;  but  by  express  provision,  their 
children  are  not  thereby  rendered  illegitimate,  whatever  may  be  the 
cause  of  divorce.  Indeed,  it  may  be  questionable  whether  our  law 
regards  any  marriage  as  void  ab  initio ;  and  if  not,  the  children 
would  be  legitimate  without  such  provision.  If  the  divorce  be  for 
the  fault  of  the  husband,  the  wife  is  restored  to  all  her  realty^  and 
receives  such  part  of  her  husband's  property  as  the  court  shall 
think  proper.  This  would  seem  to  cut  off  his  right  by  curtesy^  to 
be  described  hereafter.  If  the  divorce  be  for  the  fault  of  the  wife, 
she  is  barred  of  her  dowers  to  be  described  hereafter ;  and  the 
whole  provision  to  be  made  for  her  rests  in  the  discretion  of  the 

a  vinado  in  granted  only  for  adultery,  that  at  least  in  cases  wliere  the  foreign  divorce 
is  so  granted  against  a  citizen  of  New  Yoric  for  an  offence  not  recognized  as  a  ground 
of  divorce  in  New  York,  the  divorce  will  not  be  recognized  in  New  York ;  and  tlie 
defendant  in  sach  suit,  subsequently  marrying  in  New  York,  is  guilty  of  bigamy. 
People  9.  Baker,  76  N.  Y.  78,  overruling  Baker  v.  People.  15  Uun,  256. 

A  suit  for  alimony,  whether  it  is  connected  with  a  prayer  for  divorce  or  consti- 
totes  a  separate  action,  is  a  personal  action.  The  court  has  no  jurisdiction  to  render 
a  personal  judgment  for  alimony  against  a  nonresident  husband,  unless  he  appears 
to  the  action,  is  or  personally  serve<l.  An  action  may  be  brought  for  alimony  after 
diTorce  has  been  granted.  *  Cox  v.  Cox,  19  Ohio  St.  502. 

(a)  Holland  v.  Holland,  2  Mass.  154;  BilUngs  p.  Billings,  11  Pick.  461;  Hansel  v. 
Hansel,  Wright,  212. 

{h)  Wright's  Rep.  104, 120,  246,  SOS.  Bat  see  Coffin  v.  Dunham,  S  Cnsh.  404 ; 
Baldwin  v,  Baldwin,  4  Gray.  841. 

(c)  In  determining  whether  the  father  or  mother  shall  have  the  custody  of  the 
child,  neither  party  is  considered  to  have  any  rights  inconsistent  with  its  welfare, 
iud  the  order  of  the  court  will  be  made  with  a  single  reference  to  its  best  inter- 
ests ;  and  facts  bearing  on  that  question  ought  not  to  be  excluded  by  any  technical 
rule  of  evidence.  Gishwiler  i\  Dodez,  4  Ohio  State,  615.  It  Is  the  practice  to  consult 
the  wishes  of  the  child  where  a  parent  seeks  to  recover  it  from  the  custody  of  a  per- 
son to  whom  the  parent  has  committed  it  to  be  brought  up  and  instructed.  Curtis  v. 
Curtis,  6  Gray,  535;  Gardenhire  v.  Hinds,  1  Head  (Tenn.),  402;  pwt,  p.  267.  Where 
the  court  of  common  pleas  in  a  divorce  case  has  decreed  the  custody  of  the  child  to 
one  of  the  parties,  their  jurisdiction  is  a  continuing  one,  and  a  probate  court  cannot 
afterwards  interfere  with  the  custody  of  the  child,  either  by  hahean  cot-put  or  granting 
letters  of  guardianship.  If  circumstances  require  it.  application  should  be  made  to 
the  same  oonrt  to  mocUQr  the  existing  decree.  Hoffman  v.  Hoffman,  15  Ohio  State, 
427. 
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court    The  custody  of  the  children,  as  before  remarked,  is  also 
provided  for  by  the  court. 

§  106.  Rights  of  the  Survivor  in  case  of  Death.  When  the  hus- 
band dies,  the  most  important  right  of  the  widow  is  that  of  dower, 
which  will  be  particularly  described  when  we  come  to  treat  of 
property.  Suffice  it  here  to  say,  that  it  includes  a  life-interest  in 
one-third  part  of  all  the  realty  owned  by  her  husband  at  any  time 
during  the  coverture ;  and  of  this  no  separate  act  of  his  can  deprive 
her.  In  the  worst  shipwreck  of  his  affairs,  this  is  her  plank  of 
safety,  unless  she  has  with  her  own  hand  cast  it  away.  If  she 
lose  her  dower,  it  can  only  be  by  her  own  voluntary  act.  She  may 
also  remain  in  the  mansion-house  one  year  free  of  charge,  unless 
her  dower  be  sooner  assigned,  in  the  way  to  be  described  hereafter. 
In  England,  the  period  was  only  forty  days,  which  was  called  her 
quarantine.  With  respect  to  the  personalty  of  her  husband,  she  is 
entitled  to  a  reasonable  allowance  for  tlie  support  of  herself  and 
the  children  under  fifteen  years  of  age,  for  one  year,  to  be  set  off 
by  the  appraisers ;  and  if  the  personalty  be  not  sufficient,  it  may 
be  charged  upon  the  realty,  (a)  She  also  has  a  right  to  use  a 
variety  of  household  articles  specified  in  the  statute  so  long  as  the 
minor  children  live  with  her,  and  if  there  be  no  minor  children, 
they  are  hers  absolutely.  These  rights  take  precedence  of  all  the 
husband's  debts,  except  for  the  last  sickness  and  funeral.  After 
the  debts  are  paid,  if  there  be  no  children,  she  has  all  the  residue 
of  the  personalty.  If  there  be  children,  she  has  one-half  of  the 
first  four  hundred  dollars,  and  one-third  of  the  residua  With 
respect  to  the  property  which  was  originally  hers,  if  there  be  no 
curtesy,  she  at  once  resumes  her  control  over  the  realty ;  and  if 
there  be  any  of  her  choses  in  action  not  reduced  to  possession  by 
the  husband  they  again  become  hers,  (li)  She  also  has  the  first 
claim,  if  she  be  a  suitable  person,  to  administer  upon  the  estate, 
and  be  guardian  of  the  children. 

(a)  Such  allowance  confers  a  vested  right  to  property,  and  is  not  divested  by 
death  or  any  other  contingency  occurring  after  tiie  amount  has  been  fixed  and 
allowed  by  the  proper  tribunal.  Dorah  o.  Dorah,  4  Ohio  State,  292.  See  Adams  v. 
Adams,  10  Met.  170.  The  widow  is  entitled  to  the  allowances,  although  she  electa 
to  take  under  the  will.  Collier  v.  Collier,  3  Ohio  Sute,  S69.  Where  the  appraisers 
neglected  to  set  off  the  widow's  allowance,  and  she  died  after  the  expiration  of  the 
year  without  having  waived  or  relinquished  her  right  to  such  allowance,  it  survived 
to  her  personal  representative.  Bane  v.  Wick,  14  Ohio  St  606.  Where  tlie  allow- 
ance has  been  made,  it  may  be  increased  on  the  application  of  a  creditor  of  the 
widow,  filed  after  the  year,  and  after  her  deatli.  Sherman's  Ex'r  v.  Sherman,  21 
Ohio  St.  631. 

(h)  It  was  formerly  held  that  a  judgment  recovered  by  the  husband  was  not  a 
reducing  to  possession,  so  as  to  cut  off  the  wife's  survivorship,  without  execution ; 
but  that  a  decree  alone  was  sufficient  But  the  role  wonld  now  seem  to  be  that  if 
the  husband  sue  alone,  either  a  judgment  or  decree  cuts  off  the  wife;  and  if  he  join 
the  wife  in  the  suit,  then  neither  cuts  her  off.  When,  however,  the  husband  or  hit 
creditors  go  into  equity  to  subject  the  choaes  in  ticUon  of  the  wife,  that  court  will  go 
very  far  to  protect  her  interest,  and  secure  her  a  support.  2  Kent.  C^om.  137-14^; 
Clancy  on  Husband  and  Wife,  116;  Parsons  v.  Parsons,  9  N.  H.  309;  Wheeler  v. 
Moore,  13  id.  478;  Marston  v.  Carter,  12  id.  169 ;  Poor  v.  Uazelton.  16  id.  664 :  Davis 
V.  Newton,  6  Met.  637;  Cajrter  v.  Buckingham,  1  Handy,  896.  Needles  v.  Needles, 
7  Ohio  State,  432.  / 
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When  the  wife  dies^  the  husband  acquires  an  important  right, 
somewhat  analogous  to  dower,  which  is  called  curtesy^  and  will 
be  described  hereafter ;  suffice  it  here  to  say,  that  it  includes  a  life- 
interest  in  all  the  realty  belonging  to  the  wife.  As  to  her  person- 
cUty^  we  have  seen,  that,  with  the  exception  of  choses  in  action^  it 
is  already  absolutely  his,  by  the  mere  fact  of  marriage.  And  as 
to  her  ehoses  in  aetion^  they  become  his  by  being  reduced  to  pos- 
session. If  before  her  death  he  has  not  reduced  them  to  possession, 
he  may  by  the  common  law  do  this  as  administrator,  and  so  make 
them  his.  But  under  the  law  of  this  State,  I  doubt  if  this  be  the 
case.  He  may  act  as  her  administrator,  and  so  collect  her  debts; 
but  when  collected,  it  would  seem  that  they  must  be  disposed  of 
as  a.ssets  are  in  all  other  cases  of  administration. 

Finally,  when  husband  or  wife  dies,  and  there  is  no  relative  of 
the  deceased,  however  remote,  to  inherit  the  property,  the  survivor 
is  the  heir,  (a)  Why  the  most  distant  relative  that  can  be  hunted 
up  should  thus  be  preferred  as  heir  before  the  nearest  and  dearest 
of  all  human  relatives,  I  cannot  understand  :  but  so  it  is ;  and  hus- 
band and  wife  cau  only  be  heirs  to  each  other  when  no  other  heir 
can  be  found,  and  when  the  property  would  otherwise  escheat  to 
the  State. 

I  have  thus  taken  a  general  view  of  the  relation  of  husband  and 
wife ;  and  the  sum  is  this :  Woman,  married  or  single,  has  no 
political  rights  whatsoever.  While  single,  her  legal  rights  are  the 
same  as  those  of  man.  When  married,  her  legal  rights  are  chiefly 
suspended.  When  she  becomes  a  widow,  these  rights  revive,  and 
liberal  provision  is  made  for  her  support ;  but,  from  first  to  last, 
man  has  tlie  advantage.  Blackstone  closes  his  chapter  with  an 
eulogium  on  the  laws  of  England,  for  their  liberality  towards 
woman.  How  little  this  is  deserved,  is  manifest  from  what  has 
already  been  said.  Our  law  is  vastly  more  liberal  towards  woman 
than  the  English  law ;  yet  even  here  she  has  too  much  reason  to 
regret  that  her  lot  has  not  fallen  under  the  dominion  of  the  civil 
law.  I  can  see  neither  policy,  justice,  nor  humanity  in  many  of 
the  l^al  doctrines  with  respect  to  married  women.  But  there  is 
ooo  evil  in  the  system  which  pre-eminently  calls  for  correction.  I 
refer  to  the  entire  helplessness  of  a  married  woman,  when  her  hus- 
band becomes  a  prodigal  or  spendthrift.  If  he  take  care  to  give 
no  cause  of  divorce,  she  has  no  means  of  providing  against  the 
utter  ruin  which  she  sees  approaching.  He  may  squander  a  per- 
sonal estate  worth  a  million  of  dollars,  and  leave  a  wife  and  chil- 
dren {mupers,  and  the  wife  cannot,  in  this  State,  invoke  the  aid  of 
a  court  to  prevent  it.  Some  of  the  other  States  have  provided  for 
such  a  case;  others  have  secured  to  her  use  her  own  separate  prop- 
erty, whether  personal  or  real ;  (6)  and  there  is  evidently  a  strong 

(a)  This  has  been  BUghtly  modified  dnce  the  text  was  written.  See  lectnre  on 
Title  by  Descent  The  hasband  and  wife  succeed  to  each  other  if  there  are  no 
children  or  Uieir  legal  represenUtlTes.    Act  of  April  17, 1S67. 

(6)  We  bare  seen  that  this  has  now  been  done  in  Ohio.    As  to  the  jurisdiction  of 
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tendency  in  public  opinion  towards  securing  to  her  some  of  the 
more  important  legal  rights. 

equity  in  cases  where  the  rights  of  married  women  are  inToWed,  see  2  Stoiy,  Eq. 
Juris,  ch.  XXX viL 


NoTB.  —  The  text  states  the  position  of  a  married  woman  in  relation  to  property  as 
held  by  courts  of  law  :  her  position  in  courts  of  equity  was  different.  When  a  wo- 
man, having  property  held  in  trust  for  her,  married,  the  trustee  could  pay  the  income 
to  her  husband,  and  his  receipt  would  be  a  full  acquittance.  But  If  the  trustee  re^ 
fused  to  pay  him,  and  the  husband  went  into  a  court  of  equity  to  have  such  psyment 
enforced,  the  court  at  an  early  day  established  the  rule  tha^  it  would  see  that  a  suit- 
able provision  was  settled  upon  the  wife  out  of  the  property  as  a  condition  of  giTing 
any  relief  to  the  husband.  When  property  was  devised,  bequeathed,  or  conveyed  to 
a  trustee  for  the  separate  use  of  a  woman,  whether  before  or  after  marriage,  she  held 
the  property  free  from  the  control  or  interference  of  her  husband.  It  was  next  held 
that  if  property  was  given  to  a  woman  to  be  held  to  her  separate  use,  the  instrument 
making  such  settlement  separated  the  legal  estate  from  the  beneficial  interest,  and, 
upon  her  marrying,  her  husband  took  only  the  legal  estate  as  a  dry  trust,  the  wife 
retaining  the  beneficial  interest  as  her  separate  property.  And  it  was  established  by 
Taylor  v.  Meads,  4  De  Gex,  J.  &  S.  697,  that  a  married  woman,  where  not  restrained 
from  alienation,  has,  as  incident  to  her  separate  estate,  and  without  any  expreat 
power,  a  complete  right  of  alienation  of  thatesUte  by  will. 

As  a  necessary  Incident  to  her  separate  property,  she  could  charge  it,  that  is,  sub- 
ject it  to  payment  for  her  debts.  It  was  early  held  that  she  could  so  charge  it  by  her 
general  engagements,  or  bonds,  bills,  notes,  or  other  written  obligations,  which  made 
no  reference  to  her  separate  estate.  It  was  held  by  Turner,  L.  J.  in  Jolmson  o.  Gal- 
lagher, 8  De  Gex,  F.  &  J.  494,  that  this  is  true  of  her  general  engagements,  using  the 
word  in  a  wider  sense  as  including  her  verbal  engagements  and  debts  contracted 
without  any  express  promise  to  pay  ;  but  that "  in  order  to  bind  the  separate  estate 
by  a  general  engagement,  it  should  appear  that  the  engagement  was  made  with  refer- 
ence to,  and  upon  the  faith  or  credit  of,  that  estate,  and  whether  it  was  so  or  not  is  a 
question  to  be  judged  of  by  the  court  upon  all  the  circumstances  of  the  case."  The 
rule  so  stated  has  been  since  followed,  and  accordingly  her  separate  estate  is  charged 
by  her  joining  her  husband  in  signing  a  joint  and  several  note  for  money  lent  to 
him.    Davies  v.  Jenkins.  L.  R.  6  Ch.  Div.  728. 

This  charge  upon  the  estate  is  not  a  lien  or  an  appointment,  but  a  liability  of  the 
estate  to  be  taken  in  payment  by  decree,  as  a  man's  property  may  be  taken  on  exe- 
cution. Hence  the  charge  will  be  defeated  by  a  mortgage  for  full  value,  or  by  a 
conveyance  of  the  estate,  before  the  creditor  obtains  a  decree  subjecting  it  to  pay- 
ment. Johnson  v.  Gallagher,  3  De  Gex,  F.  &  J.  494.  The  charge  can  be  enforced 
only  against  such  property  as  was  her  separate  estate  when  the  engagement  was 
made,  and  only  so  much  thereof  as  remains  when  the  decree  is  pronounced ;  not 
against  what  has  been  subsequently  acquired,  nor  against  what  has  been  subse- 
quently conveyed  or  assigned.    Pike  v.  Fitzgibbon,  L.  R.  17  Ch.  Div.  454. 

The  English  rule  as  to  the  capacity  of  a  married  woman  to  charge  her  separate 
estate  by  her  general  engagements  has  not  been  uniformly  followed  in  the  United 
States.  In  Rhode  Island,  Pennsylvania,  South  Carolina,  Tennessee,  and  Mississippi, 
it  has  been  held  that  she  cannot  alienate,  encumber,  or  charge  it,  unless  express  power 
is  given  thereto  in  the  deed  of  trust  or  settlement.  But  in  most  of  the  States  statutes 
have  been  enacted  substantially  making  all  her  property  separate  estate.  As  a 
vested  right  cannot  be  taken  away  by  statute,  and  a  husband  had  vested  rights  in 
his  wife's  general  property,  these  statutes  do  not  apply  to  property  owned,  at  the 
time  of  their  enactment,  by  married  women.  Under  these  statutes  the  husband  gen- 
erally has  no  estate  in  his  wife's  property  during  her  life,  while  he  retains  his  curtesy 
in  her  realty  after  her  death.  While  in  some  States  she  can  convey  or  encumber  her 
property  by  her  sole  deed ;  in  most,  she  can  do  so  only  by  deed  or  mortgage  executed 
jointly  with  her  husband.  Generally  she  can,  jointly  with  him,  mortgage  it  for  any 
valuable  consideration,  whether  moving  to  her  or  not  But  in  Georgia,  where  she  is 
not  allowed  to  be  surety  for  her  husband,  her  mortgage  for  that  purpose  is  void.  And 
where,  as  in  Alabama,  and  Mississippi,  her  statutory  property  can  be  only  for  the 
purposes  stated  in  the  statute,  her  mortgage  for  any  other  purpose  is  void 

The  courts  all  agree  that  the  engagements  of  a  married  woman  do  not  charge  her 
separate  estate  unless  she  intends  them  to  do  so  at  the  time  she  enters  into  the  en- 
gagement; but  they  differ  as  to  what  is  competent  evidence,  as  to  what  la  presomp- 
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tive  evidence,  and  us  to  trhnt  ia  conclutive  erideiice,  of  siioh  intention.    The  coarti 
^80  differ  as  to  the  extent  of  her  power  to  charge. 

In  some  States  a  married  woman  can  charge  her  separate  estate  on}y  for  the 
benefit  of  such  property  or  of  lierseiC  Elliott  ?;.  Gowan,  12  R.  I.  79,  where  it  is  also 
held  that  her  estate  is  not  charged  unless  slie  expressly  declare  at  the  time  her  in 
tention  to  charge  it.  Perkins  v.  Fllliott,23  N.  J.  Eq  626.  This  case  was  decided  in 
1OT2,  and  the  New  Jersey  act  of  1872,  found  in  the  Revised  Statutes  of  1877,  allows  a 
married  woman  to  make  any  contract  and  to  be  sued  thereon,  except  a  contract  of 
BDretyship  or  guaranty,  or  to  answer  the  debt  of  another.  In  Pennsylvania  the  rule 
etill  prevails  that  a  mnrrted  woman  cannot  charge  or  encumber  tier  separate  estate 
created  by  deed  or  settlement,  except  to  the  extent  and  in  the  manner  expressed  in 
the  instrument  creating  it  Maurer's  Appeal,  86  Pa.  St.  380l  But  she  can  charge 
lier  statutory  estate  by  her  engagements,  oral  or  written,  contracted  for  its  or  her 
benefit.  Sawteile's  Appeal,  84  Pa.  St.  Su6.  In  Maryland  she  can  charge  her  sepa- 
rate estate  only  by  her  engagements  directly  affecting  it.  Wilson  v.  Jones,  46  Md. 
849.  In  Georgia,  §  1783  of  the  Code  expressly  provides  that  a  married  woman  can- 
not bind  her  property  by  any  contract  of  suretyship  or  by  any  assumption  of  the 
debts  of  her  husband.  Dunbar  v.  Mize,  63  Ga.  485.  In  Alabama  the  general  prop- 
erty of  a  married  woman  is  not  made  separate  estate  by  the  statute ;  but  the  statuie 
prescribes  in  detail  the  purposes  for  which  only  it  can  be  charged  or  incumbered.  It 
cannot  be  charged  to  secure  her  husband's  debts.  Dacus  v.  Streety,  69  Ala.  264. 
Mississippi  has  an  analogous  statute  and  the  same  decision.  Stokes  c.  Shannon,  65 
Miss.  &6^  In  Arkansas  a  married  woman  can  charge  her  separate  estate  only  by 
her  engagements  made  for  the  benefit  of  it  or  of  herself.  Collins  v.  Underwood,  83 
Ark.  265.  But  her  mortgage,  executed  jointly  with  her  husband  to  secure  his  debt, 
is  valid.  Collins  v.  Wassell,  34  Ark.  17.  In  Indiana  it  lias  been  held  she  can  charge 
her  estate  only  by  engagements  made  for  its  betterment.  Insurance  Co.  v,  Avery, 
60  Ind.  666 ;  Richards  v.  O'Brien,  64  Ind.  418.  In  Michigan  a  married  woman  cannot 
be  surety  for  her  husband.  Kitchell  v.  Mudgett,  87  Mich.  81;  Jenne  v.  Marble,  id. 
819.  In  Illinois,  prior  to  the  act  of  1874,  giving  to  a  married  woman  the  power  of  a 
feme  sok  in  relation  to  her  property,  she  could  charge  her  property  by  her  engage- 
ments onlv  so  far  as  was  necessary  to  her  enjoyment  tliereof.  Thompson  v,  Weller, 
85  111.  197". 

In  the  following  States  she  can  charge  her  estate  by  her  general  engagements,  in- 
cluding her  engagement  as  surety  for  her  husband  or  others :  In  Massachusetts, 
since  1874  —  Major  v.  Holmes,  124  Mass.  108 ;  Goodnow  v.  Hill,  125  Mass.  687.  In 
New  York—  Yale  i^.  Dederer,  68  N.  Y.  329.  In  Virginia— Frank  v.  Lilienfeld,  83 
Gratt.  379.  In  West  Virginia,  where,  however,  she  can  charge  her  estate  to  secure 
the  debt  of  her  husband  or  other  person  only  by  note  or  other  engagement  in  writ- 
ing —  Radford  v.  Carwile,  13  W.  Va.  672.  In  South  Carolina,  by  legislation  under 
the  new  constitution  —  Witsell  v.  Charleston,  7  S.  C.  88.  In  Alabama,  as  to  her 
separate  estate  created  by  deed  or  settlement  —  Cowles  v.  Morgan,  34  AU.  635.  Ken- 
tucky —  Hart  V.  Grigsby,  14  Bush,  642.  Ohio  —  Williams  v.  Urmston,  36  Ohio  St.  296. 
Illinois,  since  1874  —  Kohn  v.  Russell,  91  III.  138.  Missouri  —  Siemers  i^.  Kleeburg, 
66  Mo.  196.  Minnesota — Life  Insurance  Co.  v.  Allis,  28  Minn.  337.  Nebraska,  where 
there  is  positive  actual  intention  to  do  so ^ Bank  v.  Scott,  10  Neb.  88.  California 
—  Woods  V.  Oxford,  62  Cal.  412. 

A  promissory  note,  signed  by  a  married  woman,  has  been  held  (1),  not  to  be  evi- 
dence of  an  intention  to  charge  her  separate  estate  —  Hodgson  v.  Davis,  43  Ind.  268; 
Emery  v.  Lord,  26  Mich.  281 ;  (2),  not  such  evidence  unless  the  intention  is  expressly 
stated  in  the  note  —  Yale  v.  Dederer,  68  N.  Y.,  820 ;  and  the  same  ruling  is  made  in 
New  York  as  to  her  bonds  and  other  written  obligations —  Gorman  v.  Cruger,  69  N. 
Y.  87  ;  Woolsey  v.  Brown,  74  N.  Y.  82.  It  is  held  to  be  presumptive  evidence  of  such 
intention  in  Garland  r.  Pomplin,  82  Gratt.  806 ;  Bell  v.  Eellar,  18  B.  Monroe,  381 ; 
Williams  v.  Urmston,  85  Ohio  St.  296.  But  if  she  gives  the  note  in  part-payment  of 
land  bought  by  her,  she  is  incompetent  to  testify  that  she  did  not  intend  thereby  to 
charge  all  her  separate  estate.  Avery  v.  Vansickle,  86  Ohio  Sl  270 ;  and  has  been 
held  conclusive  evidence  in  Kimm  v.  Wiepert,  46  Mo.  632  ;  Bank  v.  Taylor,  62  Mo. 
888  ;  Morrison  v.  Thistle,  67  Mo.  696. 

In  some  States  a  married  woman  is  liable  upon  her  contracts  in  an  action  at  law. 
But  in  Ohio,  under  a  statute  providing  that  "  in  all  cases  where  she  may  sue  or  be 
sued  alone,  the  like  proceedings  shall  be  had  and  the  like  judgment  rendered  and  en- 
forced in  all  respects  as  if  she  were  an  unmarried  woman."  It  is  held  that  the  action 
against  her  is  still  a  proceeding  to  charge  her  separate  estate,  not  an  action  upon  a 
contract,  and  Is  therefore  in  substance  a  suit  in  equity,  though  in  form  an  action 
at  law ;  and  hence  the  petition  must  aver  that  she  has  separate  estate.  Jens  v. 
Gogel,  26  Ohio  St.  527.  Acourt  not  having  equity  jurisdiction— for  example,  a  justice 
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of  the  peace  —  hat  no  Jurudiction  in  auch  an  action.  Alliion  o.  Porter,  29  Ohio  St. 
Id6.  And  there  is  no  right  in  either  party  to  demand  trial  by  jnry.  Arery  v.  Vaui- 
Bickle»  36  Oliio  St.  270. 

In  Alabama  the  rule  was  declared  as  it  has  since  been  declared  in  England,  thmt  m 
judgment  enforcing  a  charge  upon  a  married  woman's  separate  estate  attaches  only 
to  such  separate  estate  as  she  owned  at  the  time  she  entered  into  tlie  engagement 
creating  the  charge,  and  only  to  so  much  thereof  as  remains  her  property  at  tlie  time 
of  the  judgment.    Pippin  v.  Junes,  52  Ala.  161. 

The   statutes  of    Illinois,  Iowa,  Kansas,  and  Colorado  seem  substantially     ^o 
give  a  married  woman  equal  power  with  a  feme  sole,  as  to  controlling,  conveying, 
charging  and  encumbering  lier  property,  putting  her  on  the  same  footing  as  lo   Iter 
property  that  the  husband  has  to  his.     Tiiere  is  a  steady  drift  of  legislation  tending^ 
toward  the  complete  removal  of  the  disability  of  coverture  of  a  married  woman 
touching  the  ownership,  control,  and  disposition  of  property,  and  her  right  to  sue  and 
liability  to  be  sued  alone.     Corresponding  with  this  is  other  progressive  legislation 
tending  to  relieve  the  husband  from  liability  for  his  wife's  debts.    It  is  already  pro- 
vided in  some  States,  that  if  he  is  made  to  pay  her  debts  contracted  before  marriage, 
he  is  entitled  to  restitution  from  her  property  ;  in  others,  if  judgment  is  recovered 
against  both  for  such  debts,  execution  must  go  first  against  her  property ;  in  otliera, 
that  he  is  not  liable  for  her  debts.    In  Iowa  the  laws,  Rev.  Stats.  1880,  declare  that 
neither  husband  nor  wife  is  liable  for  debts  contracted  by  the  other,  while  both  sire 
liable  for  appro[>riate  necessaries  supplied  to  the  family.    In  some  States  it  is  tdao 

Erovided  that  the  wife  shall  sue  alone,  and  in  her  own  right,  for  iigories  done  to 
er,  and  that  the  husband  is  not  liable  for  her  torta. 


LECTURE  XV. 

PARENT  AND  CHILD,   (a) 

§  107.  Legitimate  and  Illegitimate  Children,  Tlie  relation  of 
parent  and  child,  though  in  itself  the  most  interesting  that  can  be 
contemplated,  is  not,  professionally  speaking,  a  subject  of  very 
great  importance.  The  law  has,  in  fact,  very  little  to  do  in  regu- 
lating this  relation.  The  sentiments  of  natural  affection  and  moral 
obligation  are  so  efficient  for  this  purpose,  that  the  sanctions  of 
law  are  for  the  most  part  dispensed  with  ;  and  this  has  become 
more  and  more  the  case,  in  proportion  as  mankind  have  become 
more  civilized.  The  difference,  in  this  respect,  between  ancient 
and  modern  times,  is  remarkable.  Prom  unlimited  authority  over 
the  person,  property,  and  even  life,  of  the  child,  the  parent  is  now 
curtailed  to  a  very  guarded  and  qualified  authority  over  the  person, 
during  the  years  of  minority.  And  even  this  authority  finds  but 
little  aid  in  the  law  to  enforce  it  in  case  of  resistance.  In  a  word, 
parental  authority  and  filial  obedience  are  left,  as  they  should  be, 
to  the  law  wliich  nature  has  written  upon  the  heart.  In  very  recent 
times  we  may  discover  changes  in  this  respect,  showing  a  regular 

(a)  See  2  Kent,  Com.  lee.  29;  1  Black.  Com.  ch.  16;  1  Swift,  ch.  0;  Reeves's 
Domestic  Relaiions  ;  Bingham  on  Infancy  ;  Mcriierson  on  Infancy.  See  act  to 
authorize  tlie  adoption  of  children,  passed  March  29,  1859.  As  to  tlie  proofs  of 
filiation  and  legitimacy,  see  Ilubback  on  Succession.  There  is  a  very  interesting 
case  on  this  subject,  involving  the  legitimacy  of  John  P,  Ferrie,  where  the  evidence 
peculiar  to  these  questions  is  fully  discussed.  8  Bradford,  Sur  R.  151,  249;  4  id.  28; 
CaujoUe  v.  Ferrie,  26  Barb.  177.    8.  c.  28  N.  Y.  90. 
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tendency  towards  the  doctrine  of  non-interference  by  legislators  in 
domestic  affairs.  Among  the  earliest  laws  adopted  in  this  territory, 
in  1788,  is  one  providing  that  if  a  cliild  or  servant  should  refuse 
"  to  obey  the  lawful  commands  "  of  a  parent  or  master,  upon  com- 
plaint to  a  magistrate,  the  offender  might  be  sent  to  jail,  ^^  there  to 
remain  until  he  should  humble  himself  to  the  satisfaction  of  the 
parent  or  master."  And  if  a  child  or  servant  should  "  presume 
to  assault  or  strike  "  his  parent  or  master,  upon  complaint  to  two  or 
more  ma^strates,  the  offender  might  be  whipped,  not  exceeding 
ten  stripes.  What  would  be  thought  of  such  a  law  at  the  present 
day  ?  Tlie  legislature  would  not  deign  to  discuss  a  provision  of 
this  kind.  But  I  proceed  to  the  few  legal  matters  that  require 
notice  under  this  head. 

Though  the  law  of  parent  and  child  is  said  to  be  founded  in 
nature,  yet  it  makes  a  broad  distinction  between  legitimate  and  Ule- 
gitimate    children.     By  our  law,  legitimate  children  comprehend 
all  those  whose  parents  were  married,  whether  lawfully  or  not,  at 
tYie  time  of  their  being  begotten  or  born,  or  who  married  after- 
wards.    This  is  much  more  liberal  than  the  English  rule,  which 
requires  the  marriage  to  precede  the  birth,  and  which  bastardizes 
the  issue  of  all  unlawful  marriages.     Here,  on  the  contrary,  it  is 
expressly  provided,  that  if  the  offending  parents  afterwards  inter- 
marry, and  acknowledge  their  children,  they  thereby  become  legiti- 
mate ;  and  that  the  issue  of  marriages  deemed  null  in  law,  shall 
nevertheless  be  held  legitimate.     In  the  same  spirit,  and  nearly  to 
the  same  effect,  is  another  provision,  declaring  that  no  divorce  shall 
render  the  children  illegitimate.    The  justice  and  humanity  of 
these  provisions  cannot  fail  to  strike  every  mind.     How  cruel  and 
unreasonable  the  law  which  would  visit  the  sins  of  the  parents 
upon  the  unoffending  offspring  of  their  unlawful  intercourse !  Aud ,  • 
on  the  other  hand,  how  wise  and  humane  the  law  which  gives  to 
such  parents  the  strongest  of  motives  to  repair,  by  subsequent 
marriage,  the  wrong  they  will  otherwise  have  done !    Such  improve- 
ments in  the  law  cannot  be  too  much   commended.     Tliough 
apparently  trifling  in  themselves,  they  indicate  a  spirit  which,  if 
persevered  in,  cannot  fail  to  purge  the  law  of  a  multitude  of  doc- 
trines unsuited  to  the  present  state  of  civilization.    It  follows  from 
tlie  foregoing  remarks,  that  illegitimate  children,  or  bastardd^  com- 
prehend all  children  whose  parents  never  intermarried  at  all,  or 
were  divorced  before  the  children  were  begotten.     But  when  a 
doubt  exists,  the  presumption  is  always  in  favor  of  legitimacy ; 
and,  therefore,  if  a  woman  have  a  child  within  a  possible  time  after 
the  death  or  absence  of  her  husband,  that  child  is  presumed  to  be 
legitimate.    Our  statute  respecting  bastards,  (a)  corresponds  in 
the  main  with  the  English  statute,  as  described  by  Blackstone. 
It  authorizes  any  unmarried  woman,  who  is  pregnant  or  delivered 
of  a  bastard  child,  to  go  before  a  justice  and  make  oath  who  is  the 

(a)  For  the  constraction  gri  ven  to  this  statute,  see  Masate  v.  DoDaldson,  8  Ohio,  377, 
and  Wright's  Bep.  464,  664,  690. 
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father.    Tlie  putative  father  is  then  brought  up  by  warrant,  and 
the  examination  is  taken  in  writing.    If  he  can  compound  with  the 
mother,  and  will  give  bond  to  the  overseers  of  the  poor,    for 
the  maintenance  of  the  child,  the  matter  ends  there,  (a)     If  not, 
he  is  bound  over  to  appear  at  the  next  court,  where  the   issue 
is  tried  on  a  plea  of  not  guilty.     The  former  examination  is  given 
in  evidence,  and  the  mother  may  testify  further.     If  the  jury  find 
that  he  is  guilty,  the  court  adjudge  him  to  be  the  "  reputed  father ^^'' 
and  fix  the  amount  of  maintenance  and  times  of  payment ;   and 
unless  he  gives  satisfactory  security  therefor  he  is  committed   to 
jail.  (6)     If  the  mother  will  not  proceed  against  the  father  in  the 
way  here  pointed  out,  the  overseers  of  the  poor  may.   From  the  na- 
ture of  the  proceeding,  it  will  at  once  be  seen  that  even  an  innocent 
man,  once  accused,  has  very  little  chance  of  establishing  his  inno- 
cence.    The  most  important  point  of  difference  between  legiti- 
mate and  illegitimate  children,  is  that  which  relates  to  the  right  of 
inheritance.     The  general  rule  is,  that  children  are  the  first  heirs 
to  their  deceased  parents :  but  in  England  bastards  are  held  to  have 
no  inheritable  blood.     They  can  neither  inherit  themselves,  nor  be 
the  medium  of  transmitting  inheritance  to  others.     We  have  so 
far  modified  this  doctrine,  as  to  allow  them  to  inherit  and  transmit 
inheritance  on  the  part  of  the  mother,  who  can  always  he  known 
with  certainty,  (c)     But  with  respect  to  the  father,  the  law  is 
unchanged,  and  they  cannot  inherit  from  or  through  him.     The 
general  subject  of  inheritance  will  come  up  hereafter.     In  this 
connection,  it  is  sufficient  to  say  that  posthumous  children  inherit 
in  the  same  manner  as  if  born  during  the  father's  life ;  that  no 
preference  is  given  to  sons  over  daughters,  nor  to  the  eldest  son 
over  the  rest ;  and  that  the  arbitrary  rule,  that  property  can  never 
lia'^eally  ascend  is  done  away ;  so  that  parents  may  be  heirs  to  their 
children. 

§  108.  Rights  and  Duties  of  Parents,  (d)  Blackstone  and  other 
writers  lay  down  the  duties  of  parents  towards  tlieir  children  as 
consisting  '\n  their  maintenance^  protection^  and  education.  There 
can  be  no  doubt  tliat  these  are  duties  of  the  highest  moral  obliga- 
tion ;  and  he  would  be  an  unnatural  parent,  who  should  be  false 
to  them,  having  the  ability  to  perform  them.  But  it  is  certainly  a 
mistake  to  say  tJiat  they  are  duties  of  strict  legal  obligation,  unless 
there  be  a  statute  to  that  effect.  Such  they  are  not,  because  the 
common  law  furnishes  no  means  of  enforcing  their  performance, 
or  punishing  their  non-performance.    On  this  subject,  writers  seem 

(rt)  Maxwell  v.  Campbell,  8  Ohio  State,  266.    Hootman  v.  Shriner,  15  Ohio  State, 

o. 

(6)  The  marriage  of  the  complainant  to  another  man,  subsequent  to  the  institu- 
tion of  the  suit  but  prior  to  the  birth  of  the  child,  will  not  defeat  the  proceedings. 
The  cliilcl  may  still  be  born  a  bastard.     Rotte  i*.  Jacobs,  21  Ohio  St.  646. 

(c)  CurweJi's  Stat.  p.  1474.  act  of  March  14,  1863,  §  15;  Lewis  v.  Kutsler,  4  Ohio 
Stale,  354.     64  Ohio  Laws,  105. 

(rf)  1  Black.  Com.  446;  2  Kent,  Com.  189;  Inhabitants,  &c.  r.  Mendez,  1  Raymond, 
699;  Cooper  v.  Martin,  4  East,  76  ;  Mills  v.  Wvman,  3  Pick.  207;  Stanton  v,  Wilson, 
8  Day,  37;  Van  Valkinburg  v.  Watson,  13  Johns.  480;  Edwards  v,  Davis,  16  id.  281. 
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to  be  beguiled  by  their  good  feelings  into  singular  misapprehen- 
sion or  inexcusable  vagueness  of  expression.    How  can  you  compel 
a  parent  to  maintain,  protect,  or  educate  his  child  ?    The  common 
law  furnishes  no  means  of  doing  it ;  and  as  the  test  of  legal  obli- 
gation is  the  means  of  enforcing  it,  this  proves  that  the  legal  ob- 
ligation does  not  exist.     First,  as  to  maintenance  or  aupporty  our 
statute  seems  to  presuppose  that  there  are  no  means  of  compul- 
sion,  by  authorizing  the  township  trustees  to  bind  children  out 
when  their  parents  shall  not  provide  for  them;  and  the  principle 
that  It  parent  may  by  will  disinherit  a  child,  or  may  do  the  same 
thing  by  giving  all  his  property  away  during  his  life,  leads  to  the 
same  conclosion.    It  may  even  be  doubted  whether,  if  a  parent 
should 9  without  reason,  turn  his  child  out  of  doors,  and  a  stranger, 
knowing  this,  should  provide  for  the  child,  he  could  recover  pay- 
ment from  the  parent,  (a)     Next,  as  to  protection^  a  parent  may 

(•)  The  law  of  England  is  well  settled  that  the  father  is  under  no  legal  obligation  to 
proTide  for  the  maintenance  of  a  child,  and  cannot  be  made  liable  for  necessaries  fur- 
nished to  him  liy  a  third  person  witiiout  autliority  express  or  implied.    Mortimore  v. 
Wrifrht.  6  M.  &  W.  4S2 ;  Shelton  r.  Springett,  11  C.  B.  452 ;  s.  c  20  Bng.  Law  and  Eq. 
281.    Such  is  held  to  be  the  common  law  in  Vermont,  New  York,  and  Illinois.    Gordon 
r.  Potter,  17  Vt.  »4d ;  Raymond  v.  Loyl,  10  Barb.  488 :  Chilcott  v.  Trimble,  18  id.  502; 
Hant  r.  'niompnon,  8  Svammon,  180.    So  too  in  New  Hampshire,  where  it  is  held 
that  the  obligation  cannot  be  implied  from  an  omission  merely  of  tlie  moral  obligation 
to  famUh  necessaries.     Kelley  v.  Davis,  49  N.  H.  187.     But  contra,  in  Massachusetts. 
Dennis  r.  Clark,  2  Cushtng.  35^1    And  see  also  Kitel  v.  Walter,2  Bradford  (N.Y.),287; 
Pocock  r.  Miller,  1  Hilton  ( N.  Y.  C  P. ),  108 ;  Edwards  v.  Davis.  16  Johns.  281 ;  Owen  o. 
White,  5  Porter  (Ind.).  4:15 ;  Litchfield  v.  Londonderry.  39  N.  H.  247 ;  Hines  v.  Muliins, 
25  On.  6i)6 ;'  Dawson  v.  Dawson,  12  Iowa,  512 ;  Tonikins  v.  Tomkins,  8  Stockton,  512; 
Gill  r.  Read,  5  It  1.  '{43,  —  holding  the  father  liable  for  necessaries.    In  Cromwell  v, 
Beojamin,  44  Barb.  558,  it  is  said  that  the  liability  of  the  father  to  support  his  children 
where  they  are  minors  or  invalids,  and  unable  to  support  themselves,  and  remain  mem- 
Wrs  of  his  family,  rests  upon  principles  analogous  to  those  which  create  a  husband's 
liability  to  support  his  wife.    Bat  see  contra.    The  father  who  is  willing  to  support 
his  child  is  not  liable  for  such  support  to  one  who  wrongfully  witliholds  it  from  him, 
or  to  the  mother  who.  having  been  divorced  from  him,  so  withholds  it,  or  where  the 
cnstody  of  the  child  whs  awarded  to  her  in  a  decree  of  separation  or  divorce.    Filler  v. 
Filler,  33  Penn.  Stale.  50;  Burritt  v.  Burritt,  29  Barb.  124  ;  Finch  v.  Finch,  22  Conn. 
411.     The  obligation  of  the  father  to  support  his  child  is  not  removed  by  the  circum- 
stance that  Che  child  has  property,  even  greater  than  his  own.    Dawes  v.  Howard,  4 
Mass.  97.     But  a  liberal  doctrine  now  prevails,  under  which  allowances  are  made  to 
the  father  of  a  certain  portion  of  the  property  of  the  child  for  its  support,  graduated 
according  to  the  respective  estates  of  the  father  and  child,  the  ability  of  the  former, 
tW  position  and  ex|»ectations  of  the  latter, and  all  the  circumstances  of  the  case.    Bet- 
mspectivo  allowances  are,  however,  not  favored.    Matter  of  Burke.  4  Sandf.  Ch.  017 ; 
Matter  of  Kane.  2  Barb.  Ch.  375;  Presley  v.  Davis,  7  Rich.  Eq.  105;  Watts  v.  Steele, 
V^  Ala,  650;  Osborne  p.  Van  Home,  2  Flor.  360;  Pierce  v.  Olney,  5  R.  I.  269;  Kil- 
bam   ».   Hosmer,  ID  Cush.  150;  2  Kent,  Com.  191;   1   Parsons,  Cont.  256.  267. 
Tomkins  p.  Tompkins's  Ex'rs,3Green,  8a3;  Beasley  o.  Wateon,  41  Ala.  234.     Where 
Another  brings  up  a  child  who  has  property  under  circumsUnces  which  show  that 
she  did  not  intend  it  as  a  gratuity  to  the  child,  she  may  maintain  an  action  for  the 
eipenset  of  maintenance  and  education.    Whipple  v.  Dow,  2  Mass.  414.     But  the 
presumption  is,  that  a  parent's  maintenance  of  a  child  is  intended  to  be  gratuitous,  and 
the  fact  that  the  child  has  property  while  the  parent  has  none,  will  not  be  sufficient  to 
rebut  such  a  presumption.     Reeves's  Dom.  Bel.  466,  note.    The  authority  of  the 
child  to  contract  on  liehalf  of  the  father  for  necessaries  may  be  implied  from  circum* 
staDups.     Baker  v.  Steen,  2  Stark.  501 ;  Mortimore  t;.  Wright,  6  M.  &  W.  482  ;  Deane 
r.  Annis,  14  Maine,  26;  Thayer  v.  White,  12  Met.  848;  Swain  r.  Tyler,  26  Vt.  1. 
Platts  V.  Roeeburg,  4  Dutcher,  136.    I  think,  that,  upon  careful  examination  of 
these  apparently  conflicting  cases,  most  if  not  all  of  them  will  be  found  practically 
to  hold  the  parent  hound  to  support  the  child ;  for  where  they  deny  this  to  be  the 
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certainly  go  as  far  in  defending  his  child  from  harm  as  in  defend- 
ing Iiimself .  The  law  permits  him  so  to  do ;  but  it  does  not  under- 
take to  compel  him  so  to  do,  or  punish  him  for  not  so  doing.  And, 
lastly,  as  to  education^  the  same  is  true.  A  parent  of  the  most 
unbounded  means  may,  in  spite  of  the  law,  bring  up  his  children 
in  the  most  deplorable  ignorance.  The  truth  therefore  is,  that 
these  are  not  matters  of  legal  obligation.  The  law  has  left  them 
to  the  strong  impulses  of  natural  affection.  Whether  wisely  or 
not,  is  a  question  I  need  not  discuss.  The  fact  is  all  that  I  am 
now  concerned  with.  And,  on  the  other  hand,  the  parent's  power 
over  the  child  is  very  little  aided  by  law.  The  father  is  the  natural 
guardian  of  the  minor  children;  in  which  capacity  he  has  the 
custody  of  their  persons,  but  not  of  their  property.  He  may  cor- 
rect them  with  moderation,  bind  them  out  to  service,  receive  their 
earnings,  and  forbid  their  marrying.  He  may  also  by  will  appoint 
for  them  a  testamentary  guardian^  with  powers  extending  to  their 
persons  and  property.  This  is  a  singular  instance  in  which  a  per^ 
son  may  delegate  a  power  which  he  does  not  possess.  The  father, 
unless  legally  appointed  guardian,  cannot  control  the  separate 
property  of  his  minor  child,  except  it  be  earned  by  the  child's 
labor ;  but  he  may  by  will  confer  this  power  on  another.  Finally, 
at  majority,  or  when  a  daughter  marries,  all  power  of  the  parent 
over  the  child  ceases ;  and  the  child,  to  all  intents  and  purposes, 
becomes  emancipated  from  parental  control,  (a) 

doctrine,  thev  still  liold  that  where  the  parent  drives  the  child  oat  of  the  house,  or 
refuses  to  furnish  him  \rit)i  support,  the  authority  of  the  child  to  contract  for  neces- 
saries on  behalf  of  the  father  wiU  be  implied.  This,  it  is  evident,  practically  results 
in  holding  him  bound  for  its  support,  —  one  set  of  cases  holding  that  a  direct  liability 
exists  on  his  part,  while  the  others,  denying  any  such  direct  liability,  infer ^  from  the 
fact  that  he  refuses  to  support  it,  an  authority  to  contract  for  its  own  support  Bat 
a  late  case  in  New  Hampshire  distinctly  holds  that  such  authority  to  the  child  to 
contract  cannot  be  implied  from  the  mere  failure  of  the  father  to  furnish  necessaries. 
Kelley  v.  Davis,  49  N.  H.  187.  Slight  circumstances  though  will  be  sufficient 
Fowlkes  P.  Baker,  29  Texas,  85;  Wilkes  i;.  McClung,  82  Ga.  507.  The  mother, 
according  to  the  authorities,  is  not  entitled  to  the  earnings  of  a  minor  child  after 
the  death  of  the  father,  and  is  not  liable  for  its  support  Raymond  v.  Loyl,  10  Barb. 
483 ;  Pray  v,  Gorman,  81  Maine,  240 ;  Barlley  ».  Richtmyer,  4  Comst.  46 ;  E.  B. 
V.  E.  C.  B.  28  Barb.  803.  Passenger  R.  R.  Co.  v.  Stutlen,  54  Penn.  St  375.  But 
in  New  Jersey  it  is  held  that  she  generally  is.  Campbell  v.  Campbell,  8  Stockton, 
268 ;  Osborne  v.  Allen,  2  Dutcher,  388.  See  also  Mathewson  r.  Perry,  87  Conn. 
435;  Hammond  v.  Corbett,  60  N.  H.  501;  Simpson  v.  Buck,  6  Lans.  (NY.)  887. 
A  father-in-iuw  is  not  bound  to  support  step-children.  Whether  such  support,  if 
furnished,  is  a  gratuity  or  not,  must  be  determined  from  circumstances.  Bond  r. 
Lockwood,  33  III  812. 

(a)  In  the  text,  I  have  purposely  abstained  from  details.  The  right  of  custody 
of  a  minor  cliild  is  not  absolute,  like  that  of  property.  The  law  looks  mainly  to 
the  good  of  the  child,  and  if  a  better  custody  exists  than  that  of  the  father,  the  law 
will  not  disturi)  it.  State  v.  Baird.  8  Green,  N.  J.  194;  8.  c.  21  N.  J.  Eq.  384; 
McBride  v.  McBride,  1  Bush,  15 ;  Cole  v.  Cole.  23  Iowa,  433.  But,  as  a  general  rule, 
it  belongs  to  tlie  fiither.  Queen  v.  Howes,  8  El.,  B.  &  E.  822.  The  usual  mode  of 
testing  tiie  right  of  custody  is  by  habeas  corpus.  Gishwiler  v.  Dodez,  4  Ohio  State, 
616 ;  ante,  p.  263,  note  (r) ;  2  Kent,  Com.  194,  206.  But  the  order  can  only  be 
made  on  habeas  corpus,  where  it  appears  that  the  child  is  unlawfully  restrained  of  its 
liberty,  as  that  is  the  office  of  the  writ.  State  v,  Baird,  3  Green  (N.  J.),  194.  It  hss 
even  been  held  that  the  father's  right  to  the  custody  of  his  child  is  not  lost  by  nban- 
donment    Johnson  v.  Terry,  84  Conn.  269.     The  mother  has  a  right  to  the  custody 
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§  109.  Bights  and  Duties  of  Children.  These  may  be  inferred 
from  the  forgoing  statements.  Like  those  of  parents,  they  are 
chiefly  of  moral  obligation,  and  not  a  subject  for  these  lectures. 
We  have  no  legal  provision  for  compelling  even  an  affluent  childi 
after  majority,  to  support  an  indigent  parent.  In  some  places,  there 
is  such  provision,  extending  even  to  grandchildren  ;  and  it  might, 
perhaps,  be  well  if  v?e  had  it ;  but  as  our  law  stands,  the  child  or 
grandchild  cannot  be  compelled  to  support  the  parent  or  grand- 
parent, even  to  save  them  from  the  poor-house.  Thus  filial,  like 
parental,  duty,  is  left  by  the  legislature  to  depend  upon  natural 
affection,  (a)  The  parent  may  invite  the  love,  respect,  obedience, 
and  support  of  the  child ;  but  the  law  will  not  help  him  to  com- 
mand them.  During  minority,  if  the  child  live  witli  the  parent, 
and  there  be  no  agreement  to  the  contrary,  the  parent  is  entitled 
to  his  labor  and  earnings ;  but,  by  statute,  if  the  child  be  bound 
out  as  an  apprentice,  any  money  stipulated  for  in  the  indenture 
must  be  secured  to  the  child.  If  an  adult  child  continue  to  reside 
with  his  parents,  and  live  and  labor  in  common  with  the  fam- 
ily, there  is  no  implied  contract  to  pay  him  wages,  and  he  can 

of  an  illegitimate  child.  Alfred  v.  McKay,  36  Ga.  440.  The  father's  rifcht  to  the 
custody  of  the  child  cannot  be  transferred  by  parol  State  v.  Libbey,  44  N.  H.  821. 
An  agreement  between  the  husband  and  wife  that  she  shall  have  the  custody  of  their 
child  is  not  binding  at  law.  Johnson  v.  Terry,  34  Conn.  259.  The  father's  right  to 
the  earnings  of  the  ctiild  is  founded  upon  the  fact  of  8upi>ort  and  protection.  If, 
therefore,  the  father  agree  with  tlie  child  that  he  shall  have  his  time,  or  send  him 
oat  into  the  world  to  provide  for  himself,  he  cannot  claim  his  earnings.  2  Kent, 
Com.  im,  191;  1  Black.  Com.  453;  Woodell  t;.  Coggeshall,  2  Met.  89;  Stiles  «. 
Granville.  6  Cush.  458;  Bray  o.  Wheeler,  29  Vt.  514.  Rush  v.  Vought,  55  Penn. 
St.  487.  And  the  property  so  acquired  by  the  son  is  not  liable  for  tlie  debts 
of  tlie  father.  McCloskey  v.  Cyphert,  27  Penn.  State,  220.  £ven  though  the 
child  continue  to  reside  with  the  parent  and  perform  some  services  for  him.  John- 
son 9.  Silsbee,  40  N.  II.  548.  The  father  is  not  bound  by  the  contract  of  the  child, 
even  for  necessaries,  nor  liable  for  his  torts,  unless  an  actual  authority  be  proved, 
or  implied  from  circumstances.  Baker  v.  Keen,  2  Starkie,  501 ;  Van  Valkinburg 
V.  Watson,  18  Johns.  480.  But  in  this  last  case,  the  court  say,  "  The  parent  is 
under  a  natural  obligation  to  furnish  necessaries  for  an  infant  child,  and  if  the 
parent  neglect  that  duty,  any  other  person  who  supplies  such  necessaries  is  deemed 
to  have  conferred  upon  the  delinquent  parent  a  benefit,  from  which  the  law  raises 
an  implied  promise  to  pay,  on  the  part  of  the  parent."  See  remarks  in  preceding 
note.  On  the  ground  of  a  right  to  the  services  of  a  minor  child,  the  father  may 
sue  for  a  tort  committed  upon  such  child.  Hall  v.  Hollander,  4  B.  &  C.  660.  And 
in  case  of  the  seduction  of  a  daughter,  the  slightest  proof  of  service  will  be  sufficient. 
2  Thigh's  Ntsi  Prius,  1<162.  The  father  may  maintain  an  action  for  the  seduction 
of  bis  daughter  effected  during  her  minority,  after  she  has  attained  her  majority. 
Stevenson  v.  Belknap,  6  CUrke  (Iowa),  97.  When  a  minor  daughter  marries,  the 
rights  of  the  parent  are  transferred  to  her  husband ;  and  the  parent  would  be  liable 
to  damages  for  wrongfully  depriving  the  husband  of  such  rights.  Friend  o,  Thomji- 
son,  Wright's  Kep.  636.  In  New  York  it  has  been  held  that  an  action  for  the 
seduction  of  a  daughter  may  be  maintained  by  a  widowed  mother.  Gray  t^.  Durland, 
50  Barb.  100.  If  a  law  of  Congress  authorizes  the  enlistment  of  minors  over  eighteen, 
such  enlistment  will  be  valid  and  binding.  In  the  Matter  of  Disinger,  12  Ohio  State, 
256. 

(a)  Reeves's  Dom.  Kel.  283;  Bex  v.  Munden.  1  Strange,  190;  Edwards  v.  Davis, 
16  Johnson,  281.  It  has  even  been  held,  that  furnishing  necessary  provisions  to  a 
parent  is  not  a  sufficient  consideration  to  support  a  subsequent  written  promise  b^  the 
diild  to  pay  for  them.  Cook  v,  Bradley,  7  Conn.  57.  But  a  promise  to  pay  will  be 
implied  where  there  is  a  previous  request.  Stone  v.  Stone,  32  Conn.  142.  In  New 
Hampshire  an  express  request  by  the  child  to  furnish  the  necessaries  must  be  proved. 
Lebanon  v.  Griffin,  46  N.  H.  558. 

18 


£74  PABENT  Ain>  CHILD* 

only  claim  them  under  an  express  contract,  (a)  The  child  can 
only  bind  the  parent  by  his  contracts,  or  make  him  liable  for  his 
torts,  (6)  when  acting  under  his  authority.  The  mere  relation  in- 
Tolves  no  such  liability.  Nor  do  the  legal  relations  of  pai-ent  and 
child  extend  to  those  of  step-parent  and  step-child,  unless  by  statute. 
The  course  of  our  observations  upon  this  relation  of  parent  and 
child,  naturally  suggests  a  remark  or  two  upon  the  proper  scope 
of  legislation.  We  have  seen  that  the  law  interferes  very  little 
between  parents  and  children ;  much  less,  in  fact,  than  it  formerly 
did.  And  why  is  this  ?  Is  it  not  because  the  world  is  learning  to 
estimate  more  truly  the  nature  and  value  of  personal  liberty? 
The  complaint  has  always  been,  that  the  world  was  too  much 
governed ;  that  the  law  interfered  too  much  in  matters  which  did 
not  concern  the  public,  and  ought  therefore  to  be  optional.  This 
complaint  has  been  well  founded.  Perchance  it  would  not  be  with* 
out  some  foundation  even  now ;  but  the  tendency  of  legislation  is 
certainly  encouraging  in  this  respect.  Men  ar^  more  and  more 
permitted  by  government  to  manage  their  own  affairs  in  their  own 
way.  This  is  strikingly  manifested  in  the  absence  of  legislation 
with  respect  to  parent  and  child ;  and  therefore  I  have  remarked 
upon  it  here.  But  we  shall  have  frequent  occasion,  in  the  course 
of  our  inquiries,  to  notice  the  same  tendency  in  other  matters; 
and  it  is  a  happy  tendency.  The  true  light  in  which  to  regard 
government,  is  that  of  a  necessary  evil.  Some  degree  of  govern* 
ment  we  must  have,  to  preserve  social  order ;  but  the  less  we  have 
of  it  the  better,  provided  individuals  will  keep  themselves  in  order. 
That  is  the  happiest  condition  of  society  in  which  the  operations 
of  government  are  the  least  felt  in  private  affairs.  Like  the  atmos- 
phere which  supports  us,  we  are  the  best  off  with  respect  to  it  when 
we  have  the  least  reason  to  be  conscious  of  its  existence. 

(a)  Wright's  Rep.  89, 183,  647,  751 ;  Andrns  v.  Foster.  17  Vt.  556;  Fitch  ».  Peck- 
ham,  16  id.  150 ;  Ri<1gway  p.  English,  2  New  Jersey.  409 ;  Steel  ??.  Steel,  12  Penn. 
State,  64 ;  Hcrtzog  i\  Hertzog,  29  id.  465 ;  Zerbe  v.  Miller,  16  id.  488 ;  Weir  v.  Weir, 
8  B.  Monr.  647 ;  Seavey  v.  Seavey,  37  N.  H.  125;  Munger  v.  Munger,  33  id.  581. 
Updike  V.  Ten  Broeck,  8  Vroom,  105 ;  Prickett  v,  Prickett,  20  N.  J.  Eq.  478 ;  Hay- 
wood V.  Brooks.  47  N.  H.  231 ;  Titman  v.  Titman,  64  Penn.  St.  480;  Luney  ».  Van- 
tyne,  40  Vt.  501 ;  Hart  v.  Hart's  Adm.  41  Mo.  441 ;  Butler  v.  Slam,  50  Penn.  St.  456. 
Bat  see  Guild  v.  Guild,  15  i-'ick.  130.  This  rule  applies  to  other  near  relatives  adopted 
into  the  family.  Hudson  v.  Lutz,  5  Jones  (N.  C. ),  217.  A  parent  who  goes  to  live  with 
a  child  is  under  no  implied  ohiigation  to  pay  for  board.  Lynn  v.  Lynn,  29  Penn.  State, 
369;  and  wiiere  a  married  daughter  lives  or  stays  at  her  father's  house,  the  husband 
is  not  under  an  implied  contract  to  pay  for  her  board.  Cantine  v,  Phillips.  5  Harring. 
428.  When  parental  relations  exist  between  or  are  assumed  by  individuals,  neither 
an  agreement  to  pay  for  services  rendered,  nor  for  the  maintenance  furnished,  will  be 
implied  from  the  mere  fact  that  the  services  were  rendered,  or  the  maintenance  fur- 
nished. Duffey  V.  Duffey,  44  Penn.  State,  899;  Oxford  v.  McFarland,  8  Ind.  156; 
Brush  V.  Blanchard,  18  III.  46 ;  Gillet  v.  Camp,  27  Mo.  51 1 ;  Brown  v.  Lockwell,  26 
Ga.  380 ;  Putnam  v.  Town,  84  Vt  429 ;  Seidig  o.  Coover's  Ex'rs,  47  Peon.  State,  534 ; 
Adams  V.  Adams's  Adm'rs,  23  Ind.  50. 

(6)  Paul  V.  Hummel,  43  Mo.  119. 
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LECTURE  XVI. 

GUARDIAN  AND  WARD,  (a) 

§  110.  Appointment  of  Ouardians.  The  relation  of  gaardian  and 
ward  is  not  founded  in  nature,  like  that  of  parent  and  child ;  but 
owes  its  origin  to  legal  provision.  When  a  person  is  not  in  a  con- 
dition to  take  proper  care  of  himself  or  his  property,  the  law 
provides  that  some  other  person  shall  act  for  him  in  this  behalf. 
The  person  thus  designated  is  guardian^  and  the  person  placed 
under  his  care  ward.  And  all  the  provisions  of  law  which  govern 
the  relation  thus  created  flow  naturally  from  this  general  object 
of  creating  it.  The  guardian  is  authorized  to  act  for  his  ward,  only 
in  those  matters  where  the  law  requires  that  there  should  be  action, 
and  the  ward  is  incapable  of  acting  for  himself.  Beyond  these 
limits  he  cannot  act  at  all ;  and  even  within  them  his  action  is 
carefully  controlled  by  law,  so  as  to  leave  as  little  latitude  as 
possible  for  the  exercise  of  discretion.  There  are  three  classes  of 
persons  whom  the  law  presumes  to  be  incapable  of  taking  care  of 
themselves,  and  therefore  places  under  guardianship;  namely, 
infants^  idiots^  and  lunatics.  To  these  may  sometimes  be  added  a 
fourth  class :  namely,  deaf  and  dumb  persons  ;  and  in  some  of  the 
States,  but  not  here,  there  is  still  another  class ;  namely,  spend- 
thrifts. For  these  classes,  therefore,  the  law  appoints  guardians, 
or  provides  for  their  appointment.  A  father,  in  contemplation  of 
death,  is  permitted  to  appoint  by  will  a  guardian  for  his  minor 
children ;  and  such  guardian  is  thence  called  a  testamentary 
guardian.  But  in  all  other  cases,  under  our  law,  guardians  are 
appointed  by  the  court  of  common  pleas,  and  may  be  called 
statutory  guardians.  In  the  books  of  common  law,  we  find  three 
sorts  of  guardians  spoken  of ;  namely,  guardians  by  nature^  for 
nurture^  and  in  socage.  But  here,  these  distinctions  are  entirely 
useless  ;  for  though  we  speak  of  the  father  as  the  natural  guardian 
of  his  minor  children,  yet,  until  he  becomes  a  statutory  guardian, 
his  authority  reaches  only  to  their  persons,  and  not  to  their  prop- 
erty. (6)  The  relation  of  guardian  and  ward,  therefore,  cannot 
be  said  to  exist,  until  a  testamentary  or  statutory  guardian  has 
been  appointed.  The  other  descriptions  of  guardians  belong  to 
the  feudal  system,  with  which  happily  we  have  very  little  concern. 
I  proceed,  therefore,  to  speak  of  tlie  legal  condition  of  the  persons 

(a)  See  2  Kent,  Com.  lee.  80,  81 ;  1  Black.  Com.  ch.  17 ;  1  Swift,  ch.  7 ;  Reeres's 
Domeatic  Relations.  Scbouler**  Domestic  Relations.  It  is  singular  that  we  have  no 
treatise  expressly  on  this  subject.  Since  the  new  constitution  Jurisdiction  in  matters 
of  guardianship  has  been  vested  ezclusiTel/  in  the  probate  court,  instead  of  the 
common  pleas. 

(b)  Shanks  v.  Seamonds,  ^  Iowa,  131. 
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who  may  be  placed  under  guardianship ;  of  the  persons  who  may 
be  appointed  guardians ;  and  of  their  ix)wers  and  duties,  (a) 

§  111.  InfantB.  (ft)  In  this  State  all  males  under  twenty-one 
years  of  age,  and  all  females  under  eighteen,  are  called  infanU  or 
minora,  lu  England,  and  in  most  of  the  States,  the  age  of  majority 
is  the  same  for  both  sexes ;  namely,  twenty-one.  In  other  countries, 
it  varies  from  this  to  twenty-five,  and  perhaps  more.  It  is  neces- 
sary to  fix  upon  some  age  of  legal  emancipation,  and  perhaps 
twenty-one  is  as  suitable  as  any.  No  period  of  minority  could  be 
selected,  which  would  be  adapted  legally  to  all;  because  some 
arrive  at  maturity  much  sooner  than  others.  But  taking  the 
average,  at  the  present  day,  twenty-one  years  is  at  least  long 
enough.  During  tliis  period  of  minority,  the  law  places  infants 
under  various  disabilities,  founded  on  their  presumed  want  of 
judgment  or  discretion.  They  have  no  political  rights ;  that  is, 
they  cannot  vote,  nor  hold  oflSce,  nor  act  as  jurors.  They  cannot 
make  deeds  or  wills.  They  cannot  marry  without  the  consent  of 
their  parents  or  guardians ;  and  under  the  ages  of  eighteen  for 
males,  and  fourteen  for  females,  they  cannot  marry  at  all.  They 
cannot  appoint  attorneys,  and  therefore  can  neither  sue  nor  defend 
suits  in  their  own  names.  If  they  have  no  guardian,  they  may 
sue  by  their  next  friend,  technically  called  prochein  ami  ;  but  they 
can  only  defend  by  guardian.  Minority  is  here  no  ground  for 
delaying  suit ;  and  the  court  at  once  appoint  a  guardian  ad  litem 
to  defend  for  them,  (e)  The  contracts  of  minors  are  not  ahaolutely 
voidy  like  those  of  married  women,  but  only  voidable.  During 
minority,  a  court  will  not  uphold  such  contracts,  unless  clearly 
beneficial  to  them;  and  after  majority,  such  contracts  may  be 
disaffirmed  and  avoided,  unless  they  were  for  necessaries  honestly 
furnished.  This  rule  is  designed  to  protect  infants  against  im- 
position; and  contracts  for  necessaries  are  therefore  excepted, 
because  the  reason  of  the  rule  does  not  embrace  them.  But  as  to 
all  other  contracts,  they  have  the  option  to  affirm  or  disaffirm  them 
on  becoming  of  age.  The  only  acts  of  minors,  with  respect  to 
which  they  are  placed  on  the  same  footing  as  adults,  are  crimes. 
Prom  the  moment  they  are  able  to  discern  between  right  and 
wrong,  infancy  ceases  to  form  an  excuse  for  crimes  ;  at  least  this 
is  the  general  rule ;  and  the  few  exceptions  will  be  stated  when  we 
come  to  treat  of  criminal  law.  (rf)     When  testamentary  guardians 

(a)  The  marriage  of  a  female  ward  determines  the  guardianship  as  to  her  person, 
but  not  as  to  her  estate ;  and  on  the  marriage  of  a  female  gnardian,  the  probate  court 
is  to  appoint  a  new  guardian.    Act  of  April  12,  1858,  §  12,  34. 

(6)  See  Bingliam  on  Infancy  ;  McPherson  on  Infancy. 

(c)  Where  a  statutory  guardian  appears  and  defends  a  suit  for  his  ward,  it  has  the 
same  effect  under  1  S.  &  C.  678,  as  if  he  liad  l)een  expressly  appointed  guardian  ad 
Utan  hy  the  court.     Ranlcin  v.  Kemp,  21  Ohio  St.  651. 

{d)  *'  The  capacity  of  infants  to  commit  crimes,  their  pnnishabl^ness  for  criminal 
offences,  their  liability  civilly  for  varioaB  wrongs  not  connected  in  any  sense  with 
contracts,  as,  for  instance,  for  battery  or  slander,  to  say  nothing  of  the  clear  right  in 
some  circumstances  to  maintain  trover  against  them,  are  of  universal  recognition. 
But  questions  which  have  not  been  considered  free  from  difficulty ;  wliethter,  or  how 
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have  been  appointed,  their  authority  continues  until  majorify ; 
but  in  all  other  cases,  males  at  the  age  of  fourteen,  and  females  at 
twelve,  have  a  right,  with  the  approbation  of  court,  to  choose  their 
own  guardians  ;  and  it  has  been  held  in  this  State,  that  the  power 
of  guardians  previously  appointed  ceases,  of  course,  when  the  ward 
arrives  at  the  age  of  choice,  (a)  It  may  be  remarked,  in  general, 
that  if  any  one  of  the  acts  wliich  infants  are  disabled  from  doing 
of  themselves  are  requisite  to  be  done  to  protect  their  interests, 
they  arc  to  be  done  by  their  guardians. 

§  112.  IdiotSj  Lunatics  J  and  Deaf  and  Dmib  Persons.  (6)     Per- 

&r,  persons  are  civilly  liable  at  law  for  wrongn*  when  inch  acta,  if  thej  were  the 
acts  of  adults,  would  be  wrongs,  dune  daring  infancy,  when  connected  or  supposed  to 
be  connected  wiili  contracts."  Per  Vice-Chancellor  Knight  Bruce,  Stilceman  v. 
Dawson,  1  De  G.  &  S.  110.  The  question  seems  to  be  whether  the  action  roalljr 
sounds  in  contract  or  in  tort  If  in  contract,  then  the  plaintiff  cannot,  by  choosing  the 
form  of  an  action  ex  delicto,  render  the  infant  liable.  For  instance,  if  a  horse  be  let 
to  an  infant,  and  he  uses  him  improperly,  the  wrong  is  so  connected  with  the  contract 
of  hire,  that  the  hirer  cannot  maintain  any  form  of  action.  Jennings  v.  Randall,  8  T. 
R.335. 

(a)  Perry's  Lessee  v.  Brainerd,  11  Ohio,  442. 

(6)  An  insane  person  is  liable  for  necessaries  supplied  to  him.  He  is  not  bound 
by  his  contracts  made  or  deeds  executed  after  he  has  been  judicially  decUred  insane, 
and  a  committee  or  guardian  has  been  appointed ;  such  contracts  and  deeds  are  void. 
Where  the  inquest  finds  that  he  not  only  is  insane  at  the  date  of  the  inquest,  but  has 
*^een  so  for  a  specified  period  antecedent,  such  finding  does  not  conclude  persons  who 
nit  with  him  during  such  antecedent  period.    Banker  i;.  Banker,  6^^  N.  T.  409 ;  Van 

^n  r.  Sweet,  61  N.  Y.  378;  Rippy  v.  Gant,  4  Ired.  Eq.  443;  Noel  v.  Karper,  68 
X  97.  If  there  is  a  question  of  fraud  or  imposition,  the  fact  of  insanity  haa 
in  the  determination  of  that  question.  In  cases  where  there  is  no  question  of 
•roposition,  where  the  honesty  of  the  transaction  is  not  iinpugned,  the  law 
J  as  to  the  effect  of  the  insanity  of  one  of  the  parties.  In  England,  the  law 
.  settled.  If  such  party  has  capacity  to  understand  the  transaction,  though  his 
^id  is  afl^ected  or  impaired,  the  transaction  is  binding.  If  he  is  in  fact  insane,  the 
law  in  England  was  established  by  Molton  p.  Camroux,  first  in  the  Exchequer.  2  Ex. 
487,  afterwanls  in  Exchequer  Chamber,  4  Ex.  17  ;  confirmed  in  Beavnn  i;.  McDonnell, 
9  Ex.  309;  and  more  definitively  determine<l  in  Matthews  r*.  Baxter,  L.  R.  8  Ex.  132. 
It  is,  that  a  contract  made  by  a  person  who  is  of  unsound  mind,  so  as  to  be  incapable 
of  understanding  its  effect,  is  not  therefore  absolutely  void  ;  it  is  voidable  at  that 
person's  option,  or  the  option  of  his  representatives,  unless  the  other  contracting 
party  did  not  believe,  and  had  not  reascinable  cause  to  believe,  that  he  was  of  unsound 
mind,  in  which  ca^  it  is  binding.  Accordingly,  partnership,  which  is  a  continuing 
partnership,  is  not  dissolved  by  the  insanity  of  one  of  the  firm,  but  such  insanity  is 
ground  for  its  disgolution  by  the  court  1  Lindley  on  Partnership,  285,  and  cases 
cited.  The  courts  of  chancery  intimated  in  Price  u.  Berrington.  8  MacN.  &  6.  498; 
Elliott  V.  Im-e,  7  De  Gex,  M  &  G.  475;  Manning  v.  Gill,  L.  B.  18  Eq.  488;  and  held, 
in  Campbell  v.  Hooper,  8  Smnle  &  Giff.  163,  that  the  same  rule  applies  to  deeds  and 
mortgages.  But  they  hold,  also,  that  a  voluntary  deed,  as  a  deed  of  disentailment 
and  settlement — Elliott  v,  Ince.  7  I>e  Gex,  M.  &  G.  476»  or  a  deed  witliout  consider- 
ation—Manning V.  Gill,  L.  R.  13  Eq.  488,  — is  void. 

In  the  United  States,  it  is  generally  held  that  contracts  made  by  one  of  unsound 
mind  are  voidable.  Seaver  r.  Plielps.  II  Pick.  804;  Jackson  o.  Gumaer,  2  Co  wen, 
652;  Ingraham  v.  Baldwin,  9  N.  Y.  46;  Chew  v.  Bank  of  Baltimore,  14  Md.  818; 
Fitzgerald  v.  Reed.  17  Miss.  94  ;  Maddox  v.  Simmons.  81  Ga.  612 ;  George  v.  Railway 
Co.,  34  Ark.  618;  Clark  v.  Trail,  1  Mete.  (Ky.)  86;  Musselman  v.  Cravens,  47  Ind.  1 ; 
Allen  V.  Berryhill,  27  Iowa,  684;  Crowther  v.  Bowlandson,  27  Cai.  876. 

It  seems  to  have  been  held  that  a  contract  is  void  (1)  if  made  with  one  whoee 
insanity  is  evident  to  any  one  of  ordinary  capacity  and  pnidence,  in  Lincoln  o.  Back- 
master,  32  Vt.  652 ;  Halley  v.  Troester,  72  Mo.  78 ;  (2)  if  there  is  no  consideration 
moving  to  him,  as  in  a  contract  of  suretyship — Van  Patten  v.  Beales,  46  Iowa,  46 ;  a 
gift  to  a  charity,  RIggs  i».  American  Tract  Society,  84  N.  Y.  880;  or  as  an  accommo- 
dation indorser— Hicks  v,  Marshall,  15  N.  Y.  Supreme  Ct.  R.  327 ;  Wireback  v.  Bank, 
97  Pa.  St.  64a 
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sons  laboring  under  mental  incapacity  are  of  two  kinds ;  namely, 
those  who  have  no  intellect,  and  those  who  have  one  in  a  deranged 

But  where  the  contract  is  fair,  and  the  other  contracting  party  is  ignorant  of  his 
oondition,  and  the  contract  haa  been  executed  by  him  or  so  far  execut^  that  he  can- 
not be  put  in  statu  quo,  the  contract  will  not  be  rescinded,  but  will  be  enforced  against 
him,  and  he  will  be  required  to  pay  his  promissory  note  so  given.  Yoong  v.  SteTens, 
48  N.  U.  133 ;  Yanger  v.  Skinner,  14  N.  J.  £q.  889 ;  Matthieson  v.  McMahon,  38  N.  J. 
Law,  537  ;  Beats  v.  See,  10  Barr,  56 ;  Lancaster  Bank  v.  Moore,  78  Pa.  8t  407 ;  Carr 
u.  Holiidny,  5  Ifed.  Eq.  167;  Simms  v.  McLure,  8  Rich.  £q.  286;  Wilder  v.  Weakley, 
84  Ind.  Ibl ;  McGormick  v.  Little.  85  III  62;  Bchrene  v,  McKenzie,  23  Iowa,  832. 

A  power  of  attorney,  like  all  other  volunteer  deeds,  executed  by  an  insane  person, 
is  void.     Dexter  v.  Hall,  15  Wall  9. 

It  was  decided  in  The  Estate  of  Desilver,  5  Rawle,  111,  that  the  deed  of  an  insane 
person  is  void.  The  same  was  held  in  Van  Deuson  v.  Sweet,  51  N.  T.  378.  The 
case  of  The  Estate  of  Desilver  was  decided  on  the  ground  that  the  law  was  long  since 
settled  by  the  case  of  Thompson  v.  Leach,  that  while  the  feoffment  of  a  lunatic  is 
onlv  voidable,  his  conveyance  by  deed,  or  which  takes  effect  only  by  deed,  is  void ; 
and  that,  as  in  the  United  States  there  is  no  feoffment,  but  only  conveyance  by  deed, 
the  deed  of  an  insane  person  is  void.  Prominence  was  given  to  this  reasoning  by  its 
being  adopted  by  'Justice  Strong  of  the  Supreme  Court  of  the  United  States  in  Dexter 
V.  Hall.  In  that  case,  however,  it  was  obiter  dictum,  as  the  case  was  upon  a  power  of 
attorney,  and  it  has  never  been  questioned  that  the  power  of  attorney  of  either  infant 
^or  non  compos  is  wholly  void.  Thompson  v.  I^neh,  which  went  twice  to  the  House  of 
Loi^s,  is  found  reported  in  3  Mod.  296,  301 ;  12  Mod.  173 ;  3  Lev.  2Si ;  Salk.  300, 427, 
666,  576 ;  Carthew,  435;  Comberbach,  469.  The  rule  is  found  in  12  Mod.  178.  <'  The 
surrender  is  void;  for  whatever  is  done  by  an  infant  or  noncomjxtsmeutis  which  takes 
effect  only  by  deed  is  void ;  but  it  is  otherwise  in  case  of  a  feoffment,  by  reason  c^ 
the  notoriety  and  solemnity  thereof."  It  is  stated  in  Hobart,  p.  224,  and  other  of  the 
older  books,  that  a  lunatic's  conveyance  by  fine,  or  by  common  recovery,  when  the 
lunatic  appeared  to  the  precipe  in  person  and  not  by  power  of  attorney,  was  voidable, 
not  void.  The  distinction  between  votdab'c  and  void  conveyances  of  a  lunatic  was 
between  such  public  and  solemn  acts  as  a  feoffment,  a  fine  and  a  recovery,  and  secret 
deeds  as  surrender  and  release.  The  <leed  in  Thompson  v.  Leach,  though  technically 
delivered,  was  retained  by  the  surrenderer,  was  without  consideration,  and  did  not 
oome  to  the  knowledge  of  the  surrenderee  till  more  than  five  years  after  its  execution. 
Lord  Mansfield,  in  his  masterly  opinion  in  Zouch  v.  Parsons,  held,  announcing  the 
decision  of  the  court,  that  the  ruling  in  Thompson  v.  I.«ach,  so  far  as  it  referred  to 
infants,  was  not  law.  It  certainly  cannot  be  said  to  be  law  in  England  now  as  to 
insane  persons. 

In  the  United  States,  conveyance  is  generally  made  by  deed  of  bargain  and  sale. 
Here  a  deed  of  bargain  and  sale  operates  as  a  feoffment;  the  delivery  of  the  deed 
transfers  seisin.  Arnold  v.  Richmond  Iron  Works,  1  Gray,  434 ;  Hare  v.  Jemigan,  76 
N.  C.  471 ;  and  being  executed  in  the  presence  of  witnesses,  acknowledged  before  a 
public  officer,  and  placed  on  record  where  they  are  open  to  the  inspection  of  all,  they 
nave  as  great  "  notoriety  and  solemnity  "  as  a  feoffment.  Accordingly,  in  tlie  United 
States  generally,  the  deed  of  an  insane  person  is  held  to  be  voidable  only.  Hovey  o. 
Hobson,  58  Maine,  451 ;  Arnold  v.  Richmond  Iron  Works,  1  Gray,  434 ;  Eaton  r.  Eaton, 
37  N.  J.  Law,  108;  Crawford  v.  Scovell,  94  Pa.  St.  48;  Evans  v.  Horan,  52  Md.  602; 
Riggan  v.  Green.  80  N.  C.  236 ;  Elston  v.  Jasper,  45  Texas,  409 ;  Breckenbridge  v. 
Ormsby ,  1  J.  J.  Marshall.  239 ;  Freed  v.  Brown,  55  Ind.  310 ;  Scanlan  v.  Cobb,  85  lU. 
296 ;  Mohr  v.  Tulip,  40  Wis.  66. 

A  deed  will  not  be  avoided  because  the  grantor  is  affected  by  monomanis,  aniess 
the  monomania  is  such  that  it  infects  the  transaction.    Ekin  v.  McCracken.  11  Phila. 

IPa.)  534.     It  will  not  be  avoided  because  the  grantor  is  a  monomaniac  on  the  sub- 
ect  of  religion.    Burgess  v.  Pollock.  53  Iowa,  273. 

In  some  States  it  has  been  held  that  restitution  of  the  consideration  is  not  required 
before  a  judicial  avoidance  of  the  deed  of  an  insane  person.  Gibson  r.  Soper,  6  Gray, 
279;  Crawford  v.  Scovell,  94  Pa.  St.  48;  Nichol  r.  Thomas,  53  Ind.  42.  In  the  first 
two  cases  it  is  intimated  that  only  such  restitution  would  in  any  event  be  adjudged 
aa  would  be  equitable  under  the  circumstances.  The  action  in  Crawford  v.  Scovell 
was  ejectment.  But  in  Pennsylvania  eje<*.tment  can  be  brought  upon  an  equitable 
title.  By  the  civil  code  of  Louisiana,  a  deed  or  contract  will  be  avoided  only  on  the 
ground  of  notorious  insanity;  and  reimbursement  is  ordered  for  only  so  much  of  the 
oonslderation  as  accrued  to  the  benefit  of  the  insane  person.  Fecel  v.  Guiiuuilt»  82 
La.  An.  91 ;  Legay  v.  Marston,  32  La.  An.  170. 
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state.  Ab  to  the  f ormer,  whether  the  want  of  intellect  exist  from 
birth,  or  be  occasioned  by  some  subsequent  cause,  we  may  call 
them  idioU,  though  this  term  is  usually  restricted  to  persons  born 
without  mind.  But  in  either  case  the  result  is  the  same. .  Here  is 
a  lack  of  mental  power,  a  deficiency  of  intellect.  As  applied  to 
crimes,  the  criterion  is  inability  to  distinguish  right  from  wrong. 
As  applied  to  civil  matters,  the  criterion  is  inabihty  to  understand 
common  things  or  mam^e  common  affairs.  There  need  not  be  a 
total  want  of  mind,  but  only  such  a  degree  of  weakness  or  imbe- 
cility as  to  require  guardianship. 

The  other  class,  including  those  who  have  intellect,  but  in  a 
deranged  state,  may  be  called  lunatics.  There  need  not  be  frenzy 
or  raving  madness,  such  as  to  require  confinement,  but  only  a  de* 
rangement,  greater  or  less,  of  the  reasoning  faculties.  And  here 
the  true  criterion  is  delusion^  whiob  consists  in  believing  without 
evidence,  acting  without  motive,  reasoning  without  premises,  and 
treating  fancies  as  realities.  It  is  not  enough  that  the  delusion 
have  an  insufficient  basis.  It  must  have  no  basis  at  all ;  and  it 
must  so  thoroughly  possess  the  mind  as  to  become  a  fixed  idea, 
out  of  which  the  subject  cannot  be  reasoned.  This  insanity  may 
be  either  total  or  partial.  There  may  be  a  general  kind  of  delusion 
upon  all  subjects,  or  only  upon  one  or  more  subjects.  The  latter 
kind  is  called  monomania.  Here  reason  is  not  wholly  dethroned, 
but  delusion  sits  beside  her.  The  mind  is  not  wholly  darkened, 
but  only  some  of  its  apartments.  The  monomaniac  may  be  per- 
fectly sane  on  all  subjects  but  one,  and  perfectly  wild  on  that.  And 
it  is  chiefly  with  respect  to  this  kind  of  insanity  that  difficulties 
arise  in  jurisprudence.  With  respect  to  crimes,  it  is  now  settled 
that  monomania  is  no  excuse,  unless  the  delusion  be  directly  con- 
nected with,  and  the  cause  of,  the  crime.  With  respect  to  civil 
matters,  such  as  contracts  and  wills,  the  better  opinion  is,  that  mono- 
mania will  not  set  them  aside,  unless  it  be  so  directly  connected  with 
them  as  either  to  have  wholly  produced,  or  essentially  modified  them. 

There  is  anotlier  kind  of  insanity  called  moral  by  medical 
writers,  which  exists  when  there  is  no  intellectual  delusion,  but 
only  a  perversion  of  the  moral  sentiments  and  affectiona  But 
this  has  never  been  recognized  in  jurisprudence,  and  I  trust  never 
will  be ;  because  it  would  not  only  furnish  an  universal  apology 
for  crime,  but  introduce  the  utmost  uncertainty  into  civil  transao- 
tiona  (a) 

Where  the  pnrchaae  was  a  fair  one,  and  made  in  ignorance  of  the  insanity  of  the 
grantor,  and  the  consideration  paid,  the  court  has,  in  the  following  cases,  held  the 
deed  valid  and  re(\i8ed  to  set  it  aside.  Riggan  v.  Green,  80  N.  C.  236 ;  Rask  v.  Fen- 
ton,  U  Bush,  490;  Scanlan  v.  Cobb,  86  III.  296;  Ashcraft  v.  De  Armand,  44  Iowa, 
229.  Under  the  same  circnmstances,  the  mortgage  of  an  insane  person  has  been  fore- 
closed.   Insurance  Company  p.  Hunt,  79  N.  T.  541 ;  Crouse  v.  Holman,  19  Ind.  80. 

An  insane  person  is  civilly  liable  for  his  torts,  but  only  in  compensatory,  not  in 
vindictive  damages.  Morse  v.  Crawford,  17  Vt.  499;  Krom  v.  Schoonmaker,  8  Barb. 
647;  Ward  v.  Comatser,  4  Baxter  (Tenn.),  64.  He  is  iiot»  however,  liable  for  libel 
or  slander.    6  Humph.  199. 

(a)  State  v.  Spencer,  1  Zabriskie  (N.  J.),  207. 
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I  may  here  say  a  word  upon  the  subject  of  drunkenness.  This 
is  not  regarded  by  the  law  as  insanity,  though  it  may  lead  to  it. 
Hence  mere  intoxication  is  no  excuse  for  crime  ;  though  where  a 
particular  state  of  mind  must  exist  in  order  to  constitute  a  crimen 
it  may  perhaps  be  taken  into  view  in  determining  whetlier  such 
state  of  mind  existed.  But  as  to  contracts,  the  rule  now  is, 
that  if  a  man  be  so  drunk  at  the  making  of  a  contract  as  not 
to  know  what  he  is  about,  the  contract  is  void,  (a) 

As  to  deaf  and  dumb  persons,  it  by  no  means  follows  that  they 
are  incapable  of  taking  care  of  themselves.  On  the  contrary, 
under  the  present  provision  made  for  educating  them,  they  are 
enabled,  by  signs  and  by  writing,  to  do  almost  every  thing  which 
persons  blessed  with  speech  and  hearing  can  do.  Of  course,  the 
fact  of  being  deaf  and  dumb  does  not  of  itself  invalidate  civil  acts, 
nor  excuse  crime.  Our  statute,  however,  provides  for  such  as  are 
incapable  of  managing  their  affairs,  in  the  same  manner  as  for 
idiots  and  lunatics. 

The  substance  of  our  statutory  provision  is  this :  (i)  Upon 
application  to  an  associate  judge,  by  any  relative,  overseer  of  the 
poor,  or  other  inhabitant  of  the  township,  he  is  empowered  to  call 
a  jury  of  five  persons,  not  of  the  same  township,  to  hold  an  inquest. 
If  the  jury  find  that  the  person  complained  of  is  an  idiot  or  lunatic, 
they  certify  whether  he  is  a  pauper  or  not,  and  whether  he  ought 
to  be  confined  or  not.  If  they  find  that  he  is  an  idiot  and  pauper, 
he  is  committed  to  the  charge  of  the  overseers  of  the  poor.  If 
they  find  that  he  is  a  lunatic  and  pauper,  and  ought  to  be  con- 
fined, he  is  committed  to  jail  until  he  can  be  received  into  the 
lunatic  asylum.  If  they  find  that  he  is  an  idiot  or  lunatic,  but  not 
a  pauper,  and  not  requiring  confinement,  the  associate  judges  ap- 
point a  guardian  (<?)  to  take  charge  of  the  person  and  property  of 
himself  and  his  children.  When  a  person  indicted  for  homicide 
is  acquitted  on  the  ground  of  insanity,  the  jury  are  to  specify  this 
in  their  verdict ;  and  if  tlie  court  think  it  would  be  dangerous  for 
him  to  go  at  large,  he  is  committed  to  jail  until  he  can  be  received 
into  the  asylum.  In  all  cases,  when  there  is  reason  to  believe  insan- 
ity has  ceased,  provision  is  made  to  ascertain  the  fact  by  inquest, 
and  restore  the  party  to  his  rights. 

§  118.  Powers  and  Duties  of  Chiardians.  (rf)     Any  person  may 

(a)  In  Enftland  tlie  rule  as  to  the  liability  of  a  person  upon  his  contracts  or  deeds 
made  while  drunk  is  the  same  as  to  his  liability  npon  the  same  made  while  insane. 
Molton  V.  Camrotix,  2  Ex.  487,  4  Ex.  17  ;  Pollock  on  the  Principles  of  Contract,  pp. 
76-82.  In  the  United  States  the  liability  is  generally  the  same.  Morris  v.  Clay,  8 
Jones,  Law,  216  ;  Jenness  v.  Howard,  6  Blackf.  240;  Johns  v,  Fritchey,  89  Md.  268; 
Joest  V.  WilltRms,  42  Ind.  605;  Bates  v.  Ball,  72  111.  108;  Cavender  v.  Waddingham, 
6  Mo.  App  457. 

lb)  Since  1858  this  jurisdiction  has  been  transferred  to  the  probate  court. 

\e)  And  such  guardian  may  sue  in  his  own  name     1  West.  Law  Jour.  454. 

\d)  Este  V,  Strong,  2  Ohio,  401 ;  6  id.  118 ;  Ohio  v.  Humphreys,  7  id.  pt  1,  288; 
Davis  V,  Ford.  7  Id.  pt.  2.  104;  Pedan  v.  Robb,  8  id.  227;  Stall  v.  Macalester,  9  id. 
19;  Perry  v.  Brainard,  11  id.  442;  Maxsom  v.  Sawyer,  12  id.  195;  Bohart  v.  Atkin- 
son, 14  id.  228 ;  Davies  v.  Lowrey,  15  id.  655 ;  State  v.  Sloan.  20  id.  827 ;  Case  v.  Ohio, 
10  Western  Law  Journal,  163 ;  Wright,  119,  200,  890,  562,  657. 
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be  a  testamentary  gaardian,  whom  the  testator  may  think  fit  to 
appoint.  But  no  executor  or  administrator  of  an  estate  in  which 
a  minor  is  interested  can  be  his  statutory  guardian.  Guardians 
are  required  to  give  bonds  with  security,  in  such  sum  as  tlie  court 
shall  determine,  for  the  faithful  discharge  of  their  duty,  before  the 
letter  of  guardtatuhip  is  granted ;  and  being  amenable  for  all  their 
doings  to  the  court  appointing  them,  they  are  liable  to  removal  on 
good  cause  shown.  Within  three  years  from  their  appointment, 
and  at  subsequent  intervals  of  two  years  thereafter,  guardians  of 
minors  are  required  to  %eUle  their  guardianMp  accounts  to  the 
approval  of  the  court,  for  which  purpose  they  must  be  filed  one 
term  beforehand,  and  public  notice  thereof  given  by  the  clerk, 
iu  order  that  any  person  interested  may  file  objections.  The  set- 
tlements thus  made  are  final,  unless  the  ward,  within  two  years 
after  becoming  of  age,  see  fit  to  question  them  by  a  proceeding  in 
chancery.  In  case  of  neglect,  a  settlement  will  be  enforced  by 
citation  and  attachment.  The  compensation  of  guardians  for  their 
services  is  a  matter  wholly  in  the  discretion  of  the  court.  The 
general  rule  is,  that  tliey  cannot  speculate  for  their  own  advan- 
tage with  the  funds  of  their  wards ;  that  all  profits  must  be  ac- 
counted for  by  them ;  and  that  if  they  neglect  to  make  interest  on 
money  in  their  hands,  without  good  reason,  they  are  nevertheless 
cbai^eable  with  interest.  If  the  delinquency  be  gross,  they  are 
chargeable  with  compound  interest,  (a)  Their  power  over  the 
persons  of  their  wards,  is  the  same  as  tlmt  of  parents  over  their 
children,  with  this  exception,  that  they  cannot  bind  them  out  by 
indenture,  without  the  approbation  of  the  court.  Their  power 
over  the  personalty  of  their  wards  is  the  same  as  that  over  their 
own  ;  except  that  they  cannot  bind  their  wards  by  future  contracts, 
without  special  provision  of  law.  Their  power  over  the  realty  is 
not  80  extensive.  They  have  the  management  of  it,  and  of  the 
rents  and  profits  of  it,  and  may  bring  trespass  and  ejectment  in 
their  own  names ;  (6)  but  they  cannot  sell  it,  as  they  can  personalty, 
without  express  leave  of  court ;  and  this  leave  will  not  be  granted 
unless  the  court  is  satisfied  that  such  sale  will  be  for  the  advan- 
tage of  their  wards,  or  is  necessary  for  their  maintenance,  (c) 
Indeed,  this  is  going  further  than  is  generally  allowed.  In  most 
places,  the  realty  of  minors  can  only  be  sold  for  their  mainten- 
ance ;  but  here,  by  special  provision,  it  may  be  sold  for  the  pur- 
pose of  making  a  better  investment.  The  mode  of  proceeding 
will  be  described  hereafter.  On  the  whole,  perhaps  this  is  well ; 
for  it  often  operates  injuriously  upon  the  interests  of  the  commu- 

{a)  Armstronfc  v.  Miller,  6  Ohio,  118;  2  Kent,  Com.  281,  and  note.  See  post,  §  177. 
Kren  after  the  ward's  coming  of  aKe,  the  guardian  is  held  to  good  faith,  and  a  pur- 
chase of  the  ward's  property  after  he  or  she  comes  of  age,  for  an  inadequate  price,  will 
be,  per  m,  evidence  of  fraud.    Eberts  i;.  Eberts,  56  Penn.  State,  110. 

(6)  They  may  lease,  but  such  lease  is  terminable  on  the  majority  of  the  ward 
or  the  appointment  of  another  guardian.  Emerson  v.  Spicer,  65  Barb.  428;  8.  o.  40 
N.  T.  6M.     See  also  Richardson  v.  Richardson.  40  Mo.  29. 

(c)  See  AcU  of  April  12, 1868,  and  March  80, 1860. 
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nity,  as  well  as  of  the  minors,  that  their  realty,  especially  when 
unimproved,  should  be  tied  up  from  sale  until  their  majority  ;  but 
still  it  is  rather  a  departure  from  the  general  policy  of  the  law  re- 
lating to  minors,  which  is,  to  leave  everything  as  far  as  possible  in 
the  condition  in  which  it  happens  to  be,  until  they  become  of  age 
to  change  it.  This  power  to  sell  real  estate  is  extended  by  our 
statute  to  guardians  of  minors  residing  out  of  the  State,  upon  their 
giving  additional  security,  if  required. 


LECTURE  XVIL 

MASTER  AND   SERVANT,  (a) 

§  114.  Apprentices.  The  title  of  master  and  servant^  at  the  head 
of  a  lecture,  does  not  sound  very  harmoniously  to  republican  ears. 
And  in  fact  %ervitude^  strictly  so  called,  does  not  exist  in  this  coun- 
try, except  in  the  case  of  slaves;  nor  in  this  State  at  all.  But  the 
legal  relation  of  master  and  servant  must  exist,  to  a  greater  or  less 
extent,  wherever  civilization  furnishes  work  to  be  done,  and  the 
difference  of  condition  makes  some  persons  employers,  and  others 
laborers.  In  fact,  we  understand  by  the  relation  of  master  and 
servant,  nothing  more  or  less  than  that  of  employer  and  employed. 
It  is,  therefore,  a  relation  created  by  contract,  express  or  implied, 
and  might  properly  be  treated  under  the  head  of  contracts ;  but 
custom  has  placed  it  among  the  personal  relations,  and  I  shall  so 
treat  it.  Blackstone  divides  servants  into  four  classes ;  namely, 
menial  servants,  common  laborers,  apprentices^  and  agents.  But 
there  is  no  occasion  here  for  treating  separately  of  the  first  two ; 
because  we  have  no  provisions,  as  in  England,  relating  to  the 
duration  of  the  contract,  the  amount  of  wages,  the  time  of  laboring 
each  day,  and  the  like ;  all  such  matters  here  being  settled  between 
the  employer  and  the  employed,  as  matters  of  contract.  And  if 
there  be  no  express  contract,  the  law  implies  one,  on  the  part  of 
the  employer,  to  pay  a  reasonable  compensation,  and  on  the  part 
of  the  employed,  to  possess  and  use  reasonable  skill  and  diligence. 
We  have,  therefore,  but  two  classes  of  servants  to  speak  of ;  namely, 
apprentices  and  agents.  With  respect  to  apprentices,  our  law  is 
chiefly  statutory.  Males  can  only  be  bound  until  twenty-one,  and 
females  only  until  eighteen.  Beyond  these  ages,  they  may  bind 
themselves  for  any  length  of  time,  if  they  enter  freely  into  the 
indenture,  and  there  be  a  bona  fide  consideration  for  the  binding. 
Our  statute  in  relation  to  apprentices  includes  "  clerks,  apprentices, 
and  servants,^'  and  places  them  all  on  the  same  footing.     The  kind 

(a)  See  2  Kent,  Com.  lee.  37, 41 ;  1  Black.  Com.  ch.  14;  1  Swift,  ch.  8.  Smith, 
on  Mailer  and  Servant. 
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of  occapation,  therefore,  is  of  no  consequence ;  the  words  being 
broad  enough  to  inchide  every  description  of  service.  The  mode 
of  binding  is  by  indetiture^  and  the  time  is  during  minority.  The 
minor  is  not,  as  at  common  law,  required  to  be  a  party  to  the 
indenture,  (a)  One  of  the  parties  must,  of  course,  be  the  master. 
The  other  depends  upon  circumstances.  It  is  the  father,  if  living ; 
if  not,  the  mother  or  guardian  ;  and  if  the  guardian,  the  indenture 
must  be  approved  by  the  court  of  common  pleas.  If,  however,  the 
minor  be  a  destitute  orphan,  or  if  his  parents  do  not  provide  for 
hi  in,  the  township  trustees  have  anthority  to  bind  him.  The  term 
apprentice  usually  implies  one  bound  for  the  learning  of  some  par- 
ticular trade ;  but  I  shall  use  it  to  signify  any  one  bound  according 
to  the  statute.  The  substance  of  the  indenture  is  provided  for  in 
the  statute,  (i)  It  must  in  all  cases  specify  the  age  and  term  of 
service.  If  for  a  white  person,  it  must  stipulate  for  the  education 
of  the  apprentice  in  reading,  writing,  and  arithmetic ;  unless  the 
binding  lye  for  less  than  four  years.  In  all  cases,  the  master  must 
engage  to  give  the  apprentice,  at  the  expiration  of  the  time,  a  new 
Bible  and  two  suits  of  clothes.  If  there  be  any  money  to  be  paid 
by  the  master,  it  must  be  secured  to  the  minor,  and  not  to  his 
parent  or  guardian.  Nothing  is  said  of  the  covenants  on  the  other 
side ;  except  that  the  parent,  guardian,  or  trustees  are  not  to  be 
personally  bound  thereby,  unless  they  expressly  stipulate  so  to  be. 
The  master  must  have  the  indenture  recorded  by  the  township 
clerk  within  three  mouths.  On  failure  so  to  do,  the  minor  will  be 
discharged :  but  the  master  will  still  remain  liable  on  his  covenants. 
Having  thus  provided  by  whom  and  how  the  binding  shall  be  made, 
the  statute  proceeds  to  fix  a  tribimal  for  settling  disputes.  The 
entire  jurisdiction  is  given  to  justices  of  the  peace,  without  appeal 
They  have  power,  on  complaint  of  either  party,  to  summon  the 
other  before  them,  and  if  they  can  effect  a  reconciliation,  to  make 
such  order  as  justice  requires ;  if  not,  to  summon  a  jury  of  five 
persons  to  investigate  the  facts.    If  the  minor  be  the  aggrieved 

{a)  In  thote  States  where  the  minor's  consent  must  be  expressed  in  the  indenture, 
there  roust  be  apt  words  to  express  it  in  the  instrument,  and  his  simple  signature 
is  not  sufficient.  Harper  t;.  Gilbert,  5  Gushing,  417.  A  contract  of  apprenticeship, 
not  conformable  to  the  statute,  is  voidable  only  bj  the  apprentice,  and  cannot  be 
aroided  for  that  reason  by  any  other  person.  Page  v.  Marsh,  86  N.  H.  806.  Doane 
V.  Govel.  66  Maine.  627. 

(/>)  Form  of  indenture.    This  indenture  of  spprenticeship,  between  ,  father 

of ,  on  the  one  part,  and ,  of  the  other  part,  witnesseth :  IMiat  the  said 

— ,  aged  —  years,  on  the  ,  is  hereby  bound  as  an  apprentice  under 

the  said ,  from  the  date  hereof  until  the ,  to  learn  the  trade  and  occupa- 
tion of  a             ;  and  is  faithfully  to  serve  the  said ,  and  correctly  to  demean 

himself  during  the  term  of  his  apprenticeship.    And  the  said  does  hereby 

covenant  that  he  will  teach  the  said  — —  the  said  trade  and  occupation  of  a  , 

and  will  provide  him,  during  said  apprenticeship,  with  board,  lodging,  medicine, 
washing,  clothing,  and  all  other  necessaries  suitable  for  an  apprentice ;  and  will  teach, 
or  csu:ie  him  to  be  taught,  reading  and  writmg,  and  so  much  of  arithmetic  as  will 
include  the  single  rule  of  three ;  and  at  the  expiration  of  said  term  of  service,  will 
furnish  the  said    '  with  a  new  Bble  and  two  new  suits  of  common  wearing 

apparel,  and  will  pay  him  one  hundred  dollars  in  money.  In  testimony  whereof,  the 
parties  have  hereunto  set  their  bands  and  seals  this  . 
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party,  the  complaint  may  be  made  by  the  parent,  guardian,  tma* 
tees,  or  next  friend.  If  the  jury  find  that  the  master  has  bn^en 
any  of  his  covenants,  or  has  neglected  to  furnish  necessary  food  or 
clothing,  whether  agreed  for  or  not,  or  has  been  guilty  of  any  kind 
of  cruelty,  they  assess  the  damages,  and  the  indenture  is  tlienoe- 
forth  annulled.  If  the  complaint  be  by  the  master,  for  the  misbe- 
havior of  the  minor,  the  jury  determine  whether  the  master  ought 
to  be  discharged  or  not  from  the  indenture.  If  so,  or  if  the  ap- 
prentice run  away,  the  master  has  his  action  for  damages  against 
the  minor.  He  also  has  his  action  against  any  person  who  shall 
entice  the  apprentice  away,  or  harbor  him. 

Other  Incidents  of  Apprentieeship.  (a)  I  have  thus  far  followed 
the  statute.  But  statutes  of  a  similar  character  have  existed  else- 
where for  a  long  period,  and  many  points  have  been  decided  re- 
specting them.  1.  This  statute  embraces  only  the  case  of  minors 
bound  by  indenture,  according  to  its  provisions ;  but  it  does  not, 
like  the  English  statute,  make  void  all  other  contracts  for  the  bind- 
ing of  minors  ;  such  contracts,  therefore,  may  still  be  good,  on  the 
common  principles  of  law.  2.  At  common  law  the  minor  was 
not  bound  unless  he  became  a  party  to  the  indenture ;  but  as  the 
statute  does  not  require  his  assent,  the  binding  here  will  be  valid 
without  it.  8.  Apprentices,  under  the  statute,  are  not  entitled  to 
wages ^  unless  expressly  stipulated  for ;  that  is,  no  recovery  can  be 
had  upon  an  implied  contract  for  work  and  labor,  as  in  the  case  of 
other  servants.  4.  The  death  of  tlie  master  dischai-ges  the  appren- 
tice entirely  from  the  indenture,  on  the  ground  that  the  contract  is 
strictly  fiduciary.  The  confidence  reposed  in  the  master  does  not 
extend  to  his  representatives ;  and  the  apprentice  is  under  no  obli- 
gation to  them.  But  it  has  been  held,  on  the  other  hand,  that  the 
death  of  the  master  does  not  discharge  his  representatives  from 
the  covenant  to  support  the  apprentice,  although  he  is  no  longer 
bound.  This  doctrme,  however,  is  so  utterly  destitute  of  reason, 
that  I  should  presimie  these  ancient  decisions  would  not  now  be 
sustained.  5.  The  weight  of  authority  as  well  as  reason  is  in 
favor  of  the  doctrine,  that  the  master  cannot  assign  his  interest 
in  the  indenture  to  another,  because  the  contract  is  founded  on 
personal  confidence.  It  has,  however,  been  held,  that  although  the 
assignee  cannot  enforce  the  indenture  against  the  apprentice,  yet 
the  assignment  is  so  far  valid  that  he  may  maintain  an  action 
upon  it  against  the  assignor.  6.  As  the  rights  and  powers  created 
by  the  indenture  are  derived  from  the  statute,  they  can  be  enforced 
only  where  the  statute  is  operative.  They  cease,  therefore,  when 
the  master  removes  out  of  the  jurisdiction,  unless  express  pro- 
vision is  made  for  such  removal,  or  it  is  required  by  the  nature 

(a)  Day  »  ETerett.  7  Mass.  145;  U.  S.  v.  Bsinbridge,  1  Mason,  71 ;  The  King  v, 
Laindon,  8  Term  Rep.  870 ;  1  Salkeld,  06,  tit.  Apprentice ;  Thompson  v  Tiller,  2 
Stranfce,  1266;  Hall  o.  Gardner,  1  Man.  172;  Davis  v.  Cobum,  8  id.  209;  Nickerson 
V.  Homard,  19  Johns.  113;  James  v.  Le  Roy,  6  id.  274;  ExpcerU  Lansdown,  6  East, 
80.  A  contract  for  senrttude  with  no  limitation  bnt  that  of  time,  is  against  the 
policy  of  the  law,  and  void.    Parsons  v.  Trask,  7  Gray,  473. 
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of  service.  7.  Tlie  master  is  entitled  to  the  earnings  of  the  ap- 
prentice under  all  circumstances.  And  it  makes  no  difference  in 
this  respect  whether  the  money.be  earned  in  the  master's  line  of 
business  or  not ;  whether  it  was  by  his  consent  or  not ;  whether 
the  employer  knew  him  to  be  an  apprentice  or  not;  or  even 
whether  he  has  paid  the  apprentice.  An  action  will  always  lie  by 
the  master  against  the  employer  to  recover  the  whole.  The  ground 
assumed  is,  that  the  master  has  contracted  for  his  time,  and  is 
entitled  to  its  avails.  8.  Where  a  minor  is  wrongfully  detained 
as  an  apprentice,  under  pretence  of  an  indenture,  he  may  resort 
to  the  writ  of  habeas  corpus  to  procure  his  release.  9.  There  is 
nothing  in  this  country  analogous  to  that  principle  of  the  English 
law,  which  gives  to  persons  who  have  served  a  regular  apprentice- 
ship at  any  trade  the  exclusive  right  of  practising  it.  10.  The 
power  of  the  master  over  the  person  of  the  apprentice  is  similar 
to  that  of  the  parent  or  guardian.  If  necessary,  he  may  correct 
him  with  moderation,  but  nothing  more. 

§  115.  Agents,  (a)  The  relation  of  principal  and  agent  takes 
place  wherever  one  person  is  authorized  to  act  for  and  in  the  name 
of  another.  It  is  a  general  rule,  that  whatever  any  person  has 
original  authority  to  do  in  his  own  name  and  right,  he  can  author- 
ize another  to  do  for  him  as  his  agent ;  and  that  where  power  is 
given  to  accomplish  any  object,  it  includes  all  the  means  proper 
for  that  object.  But  there  is  a  maxim,  delegatus  non  potest  dele- 
gare^  which  prohibits  delegated  power  from  being  again  delegated, 
without  special  authority  from  the  original  source ;  therefore  au 
agent  cannot  create  a  sub-agent,  without  special  permission.  (5) 
And,  on  the  other  hand,  any  person  may  act  as  agent  whom  the 
principal  chooses  to  appoint.  So  comprehensive  is  this  rule,  that 
married  women  and  infants,  who  are  incapable  of  acting  in  tlieir 
own  behalf,  may  act  as  agents ;  for  the  appointment  takes  away 
the  legal  insufficiency,  and  enables  them  to  bind  their  principals, 
when  they  could  not  bind  themselves,  (c)  The  mode  of  appoint- 
ment depends  upon  the  nature  of  the  agency.  By  a  technical  rule 
of  law,  the  evidence  of  appointment  must  be  of  as  high  a  nature 
as  the  thing  to  be  done.  Thus,  to  execute  a  writing  under  seal, 
the  appointment  must  be  under  seal,  (d)     We  have  a  statutory 

(a)  See  2  Kent,  Com.  lee.  41,  61 ;  and  the  treatises  on  Agency,  by  Story,  Liver- 
more,  and  Paley. 

{h)  Combe's  Case,  9  Co.  75;  Powell  r.  Tuttle,  8  Comst  89C.  Bocock  v,  Pavey,  8 
Ohio  State,  270.  An  aathority  to  appoint  a  sub-agent  may  be  implied  from  usage. 
Moon  V.  Guardians  of  Whitney  Union,  3  fiing.  N.  C.  814.  An  ngent  to  buy  goods 
may  employ  a  broker  to  make  the  purchases,  if  that  is  the  usual  custom  of  the  mar- 
ket ;  and  in  such  case,  if  the  broker  employed  is  competent  and  suitable,  will  not  be 
liable  for  his  errors  or  misconduct    Darling  v.  Stan  wood,  14  Allen,  fi04. 

(c)  See  post,  §  176,  iw<««.  A  bank  in  one  State,  receiving  for  collection  a  draft 
payable  in  another,  and  forwarding  it  to  its  correspondent,  another  bank,  in  the  State 
where  it  is  payable,  is  responsible  for  the  fraud  or  negligence  of  its  correspondent. 
Keeves  v,  Sute  Bank  of  Ohio,  8  Ohio  State,  4^.  There  are  authorities  which  hold 
the  bank  responsible  only  for  due  care  and  diligence  in  selecting  its  correspondent. 
1  Parsons's  Coot.  680,  687,  and  cases  cited. 

(d)  Stetson  v.  Patten,  2  Greenl.  358. 
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proviBion  requiring  a  power  of  attorney  for  the  conyeyanoe  of 
realty,  to  bo  executed  with  all  the  formalities  of  the  conveyance 
it8elf .  Our  statute  of  frauds  requires  the  authority  of  agents  to 
do  certain  acts  therein  named  to  be  in  writing.  And  we  have 
another  provision,  requiring  attorneys  at  law  to  have  a  written 
authority  to  confess  judgment  for  their  clients,  (a)  But  with  these 
exceptions,  the  agency  may  be  created  orally,  or  may  be  implied 
from  circumstances,  or  may  be  subsequently  adopted,  when  there 
was  no  previous  appointment  by  word  or  act.  (i)  These  remarks 
must  be  understood  to  apply  to  legal  and  not  political  acts.  One 
person  cannot  depute  another  to  vote,  or  discharge  an  office  for 
him ;  except  in  some  few  instances,  where  the  law  specially  pro- 
vides for  the  appointment  of  deputies.  But  we  have  seen  that 
the  members  of  corporations  may  delegate  the  power  of  voting  by 
prosy.  The  law  has  a  variety  of  special  agents,  such  as  executors^ 
administrators^  guardians^  trustees^  masters  in  chancery^  receivers^ 
collectors^  sheriffs,  and  the  like,  which  are  elsewhere  spoken  of. 
Commerce  also  gives  rise  to  a  variety  of  agents,  the  most  im- 
portant of  which  are  factors,  brokers,  and  ship-masters.  I  name 
these  various  kinds  of  agents,  for  the  purpose  of  letting  you  know 
that  they  exist ;  but  in  the  rest  of  my  remarks,  I  shall  merely  state 
the  general  doctrines  which  apply  equally  to  all  agencies.  For 
more  particular  details  you  can  consult  the  various  titles  and 
authors  above  indicated. 

§  116.  Their  Powers  and  Duties.  The  acts  of  an  agent  are  done 
in  the  name  and  for  the  benefit  of  the  principal ;  (c)  and  the  agent 
can  claim  no  other  profit  than  his  wages,  or  agreed  compensation. 

(a)  Form  of  a  power  of  attorney  to  trantact  ordinary  humneu.    Be  it  known  that  I 

hereby  constitute  and  appoint ,  to  be  my  attorney  in  fact,  witli  full  authority  to 

maico  all  contractt,  and  do  all  other  acts  of  a  business  nature,  except  the  conveyance 
of  real  estnte,  as  effectually  as  I  could  myself  do.  if  personally  present ;  and  if  need 
be,  to  substitute  another  attorney  in  his  place  with  equal  powers ;  and  I  do  hereby 
ratify  and  confirm  all  acts  lawfully  done  in  pursuance  of  this  power.  Witness  my 
signature  and  seal,  &c. 

Power  to  con fesM  judgment.    Be  it  known,  that  whereas is  indebted  to , 

in  the  sum  of  f -,  for  [state  nature  of  indebtedness] ;  now,  therefore,  the  said 

does  hereby  authorize  or  any  other  attorney  at  law,  to  appear  in 

[describe  the  court,  or  say  any  court  of  record],  at  any  regular  term  of  said  court  for 
specify  some  term],  and  waive  the  issuing  and  serving  of  process,  and  confess  a  juag- 

ment  in  favor  of  the  said ,  against  the  said ,  for  the  sum  off ,  with 

interests  and  costs ;  and  thereupon  to  release  all  error,  and  waive  the  right  of  appeal 
Witness  the  hand  and  seal  of  said,  Ac. 

If  the  person  giving  this  power  be  under  arrest  at  the  time,  some  attorney  at  law, 
acting  for  him,  must  attest  the  power  as  a  witness. 

(6)  A  power  of  attorney  in  fact  is  not  presumed.  Pillsbury  v.  Dngan,  9  Ohio, 
117. 

(e)  Where  an  agent,  A.,  signs  for  his  principal,  B.,  the  most  correct  form  is  to 
sign  "B.  by  A."  It  was  for  some  time  doubted  whether  the  signature  "A.  for  B." 
was  a  good  execution  of  the  contract  by  the  principal,  though  it  is  now  generally 
settled  that  it  is.  But  the  fact  of  the  agency  must  clearly  appear  upon  the  face  of  the 
contract.  A  note  running,  "  We,  or  either  of  us,  as  directors  of"  a  corporation, 
"promise  to  pay,"  &c.,  signed  by  certain  persons,  without  any  official  designatioii 
added  to  their  names,  binds  the  signers  individually.  Titus  v.  Kyle,  10  Ohio  State, 
444.  As  to  the  proper  mode  of  signing  instruments  for  corporations,  see  p.  286» 
note  (6). 
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Nor  does  he  incur  any  risk  or  liability,  except  for  torts,  so  long  as 
he  keeps  within  his  powers ;  but  the  moment  he  exceeds  his  powers 
he  becomes  personally  responsible,  both  to  the  principal  and  to 
third  persons.  If  limited  by  special  instructions,  therefore,  he  must 
adhere  strictly  to  them ;  if  not,  he  is  to  be  governed  by  the  estab^ 
lished  uses  of  his  employment,  (a)  By  the  mere  acceptance  of 
the  agency,  he  binds  himself  to  the  principal,  for  sufficient  skill  and 
diligence  to  execute  it  well ;  and  if  a  loss  arise  for  the  want  of 
either,  he  is  therefore  liable  for  it.  (i)  In  dealing  with  third  per- 
sons, lie  should  disclose  the  fact  of  being  an  agent,  or  he  will 
be  held  personally  responsible  to  them ;  and  in  making  writtou 
contracts,  he  must  take  care  so  to  frame  them  as  to  bind  his  prin- 
cipal only  and  not  himself ;  otherwise,  though  his  agency  appear, 
he  will  be  personally  liable,  (tf)  Finally,  an  agent  is  personally 
responsible  for  all  those  injuries  which  the  law  denominates  ires- 
passes  or  tarti^  though  done  as  agent  and  by  order  of  the  principal ; 
for  the  law  will  recognize  no  authority  to  do  wrong,  as  an  excuse 
for  doing  it.  ((2) 

§  117.  Lwhility  of  Principal,  (e)     The  general  liability  of  the 

(a)  The  necessitiet  of  iDaritime  life  give  the  mnsten  of  vesseh  peculiar  powers 
to  bind  the  owners  under  special  emergencies.  The  master  has  power  in  a  foreign 
port,  in  case  of  necessity,  to  liypothecate  the  vessel  and  to  bind  the  owners  personally 
for  repairs  and  supplies,  and  he  may  bind  the  vessel  by  a  loan  for  that  purpose,  but  the 
party  furnishing  the  supplies  or  repairs,  or  lending  the  money,  must  see  to  it  that  such 
a  necessity  Apparently  exists.  Thomas  v.  Osborn,  19  How.  22.  In  cases  of  absolute 
necessity,  the  master  may  sell  both  vessel  and  cargo.  Post  o.  Junes,  id.  150.  Con- 
tracts of  affreightment  entered  into  with  the  master  in  good  faith  and  within  the  scope 
of  his  apparent  authority,  bind  the  vessel,  whether  the  master  be  in  the  employ  of 
the  general  owner  or  of  a  party  to  whom  the  entire  control  and  management  of  the 
vessel  have  been  committed  under  a  contract.  Freeman  v.  Buckingham,  18  How. 
182. 

(6)  If  hfs  services  are  gratuitously  rendered,  he  is  liable  for  gross  negligence. 
Grant  r.  Ludlow,  8  Ohio  State,  1.  But  where  a  gratuitous  agent  begins  to  execute 
the  work  that  he  has  undertaken,  and  does  it  negligently,  he  is  liable  in  damages  for 
ordinary  negligence.     Vickery  v.  Lanier,  1  Met.  (Ky.)  133. 

(c)  See  2  Kent,  Com.  830  (7th  ed.),  naiet.  The  principal  may  maintain  an  action 
in  his  own  name  on  a  written  contract  made  by  the  agent  in  the  agent's  name,  but  in 
behalf  of  tlie  principal,  the  agent  not  disclosing  to  the  third  party  the  fact  that  he  was 
so  acting.  Ford  v.  Williams,  21  How.  287.  Story  in  his  work  on  Agency,  §  288- 
290,  lays  it  down  as  a  presumption  of  law  that  where  an  agent  contracts  for  a  foreign 
principal,  the  credit  is  given  to  the  agent.  Kent  differs  from  him.  The  rule  in  Eng- 
land is  now  settled  to  l^,  that  in  every  case  it  is  a  question  of  fact  to  whom  the  credit 
was  really  given.  This  is  said,  however,  not  to  shake  Addison  ir.  Gandasequi.  Map 
honey  v.  KakuM,  14  C.  B.  390;  Green  v,  Kopke.  18  C.  B.  619;  Crandell  v.  James, 
6  R.  L  144.  The  maker  of  a  note  signed  "  Edw'd  K.  Collins,  Agent,"  is  personally 
liable,  though  his  agency  and  his  principal  are  known  to  the  payee.  Collins  v.  Buck- 
eye Ins.  Co.  17  Ohio  St.  21&.  But  in  England  it  is  held  that  where  an  agent  appears 
on  the  face  of  the  contract  to  be  acting  as  agent,  he  is  not  generally  liable  personally 
on  the  contract ;  though  evidence  of  a  custom  in  a  special  trade  that  he  shall  be  so 
liable,  is  admissible.    Fleet  v.  Murton,  L.  R.  7  Q.  B.  126. 

(</)  If  a  horse  is  let  to  A.  and  delivered  to  B.  on  A.'s  credit,  and  B.  with  A.'s 
assent  and  aid,  who  is  driving  another  horse  alongside,  drives  him  to  death,  both  A. 
and  B.  are  jointly  liable  to  the  owner.    Banfleld  v.  Whipple,  10  Allen,  27. 

(e)  It  is  not  always  an  easy  question  to  determine  whether  the  relation  of  master 
and  servant  exists  between  the  employer  and  the  employed,  so  as  to  render  the  former 
liable  for  the  acts  of  the  latter.  According  to  recent  English  authorities,  a  principal 
contractor  is  not  liable  for  damage  occasioned  by  the  negligence  or  wrongful  act  of 
his  sub-contractor,  although  acting  in  the  course  of  his  employment.  Knight  v.  Foz^ 
1  Bog.  Law  &  Eq.  477 ;  Peacbey  v.  Rowland,  16  id.  442,  and  nott^.    In  this  country, 
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principal  depends  upon  the  maxim,  that  the  acts  of  his  agent  are 
his  own  acts  —  qui  fadt  per  aiium  facU  per  se*  Hence  the  prin- 
cipal is  personally  responsible  for  whatever  his  agent  does,  in  the 
regular  course  of  his  employment,  including  both  contracts  and 
torts ;  (a)  and  this  extends  to  all  sub-agents,  when  the  first  agent 

there  is  some  variety  of  opinion  on  the  question.  Stone  v.  Codman,  15  Pick.  297 ; 
Wiswall  V.  Bronson,  10  Iredell,  554;  Blake  v.  Ferris,  1  Selden  (N.  Y.),  48;  Llojd  v. 
New  York,  1  Selden,  S(\M ;  Sterens  v.  Armstrong,  2  id.  435.  The  Eni^lish  rale  is  now 
establishfd  in  this  country.  Carman  u.  Steubenville  and  Indiana  R.  R.  Co.  4  Ohio 
State,  399;  CMark  v.  Fry,  8  id.  368;  Hilliard  v.  Richardson,  3  Gray,  849;  Tierce  on 
American  Railroad  Law,  pp.  285-42.  Bat  the  principal  contractor  is  liable  if  be 
authorized  or  co-operated  ui  the  injurious  act.  Carman  r.  Steubenville  R.  R.  Co.  4 
Ohio  State,  31)9 ;  Cincinnati  v.  Stone,  5  id.  88 ;  Clark  v.  Fry,  8  id.  358.  It  is  held  that 
a  master  is  not  answerable  to  one  of  his  servants  for  an  injury  received  by  him  m  con- 
sequence of  the  carelessness  of  another  servant,  while  both  are  engaged  in  the  same 
business.  Priestley  c.  Fowler,  3  M.  &  W.  1 ;  Farwell  v.  Boston  and  Worcester  R  R. 
4  Met.  40;  Ilnyes  v.  Western  R.  R.  Corp.  3  Cush.  270;  Ryan  v.  Cumheriand  Valley 
R.  R.  Co.  23  Penn.  State,  384 ;  Coon  v.  Utica  and  Syracuse  R.  R.  Co.  1  Selden,  492; 
B.  o.  6  Barb.  231 ;  Whaalnn  v.  Mad  River  and  Lake  Erie  R.  R.  Co.  8  Ohio  State,  249; 
Horner  v.  Illinois  Central  R.  R.  Co.  15  111.  550;  King  v.  Boston  and  Worcester  R.  R. 
Co.  9  Cash.  112.  Pierce  on  American  Railroad  I.«aw,  ch.  xiii.  pp.  286-^10.  Durgin 
V.  Munson,  9  Allen,  396.  It  is  held  Jn  Ohio,  tliat  this  rule  does  not  apply  where  the 
servant  who  is  injured  holds  a  subordinate  position  to  the  person  through  whose  neg- 
ligence the  injury  was  done.  Little  Miami  R.  R.  Co.  v.  Stevens,  20  Ohio,  415 ;  C.  C. 
&  C.  R.  R.  Co.  V.  Keary,  3  Ohio  State,  201 ;  Timmons  v.  Central  R  R.  Co.  6  id.  105; 
Haynes  v.  East  Tenn.  &  Ga.  R.  R.  Co.  3  Coldwell,  222;  Louisville  &  Nash.  R.  R.  Co. 
V.  Collins,  2  Duvall,  114.  When  employees  are  to  be  regarded  as  fellow-servants, 
and  when  as  subordinates,  see  Manville  v.  C.  &T.  R.  R.  Co.  11  Ohio  State,  417;  CoL 
&  X.  R.  R.  Co.  V.  Webb's  Adm.  12  Ohio  State,  475;  Piitfiburg,  Ft  W.  &C.  R.  R.  Ca 
V.  Devinney,  17  Ohio  State,  197.  But  the  rule  is  undoubtedly  different  in  England, 
and  most  of  the  United  States.  Albro  v.  Agawam  Canal  Co.  6  Cush.  75.  But 
the  principal  will  be  liable  if  the  injury  resulted  from  his  negligence  or  miscon- 
duct  either  in  the  act  which  caused  the  ii\jary,  or  in  the  selection  and  employment  of 
the  agent  by  whose  fault  it  was  occasioned,  or  in  providing  improper  machinery. 
Keegan  v.  Western  li.  K.  Co.  4  Selden,  175;  McGatrick  v.  WAson,4  Ohio  State.  5ri6; 
Carman  v.  Steubenville  R.  R.  Co.  id.  899 ;  Mad  River  and  Lake  Erie  R.  R.  Co. 
V.  Barber,  5  id.  541.  The  negligence  of  the  plaintiff,  contributing  to  the  injury,  will 
bar  recovery.  Timmons  v.  Central  Ohio  R.  R.  Co.  6  Ohio  State,  105.  One  ser- 
vant is  not  liable  to  an  action  by  another  servant  in  the  employment  of  the  same 
master  for  damages  occasioned  by  the  negligence  of  the  first  in  such  employment 
Albro  V.  Jaquith,  4  Gray,  99. 

(a)  The  principal  is  liable  on  a  contract  made  by  the  agent  within  the  scope  of 
his  authority,  though  the  other  imrty  dealt  solely  with  the  agent,  and  did  not  know 
at  the  time  that  he  was  acting  as  agent.  But  where  in  such  a  case  the  principal  in 
good  faith  settles  with  the  agent,  the  third  party  still  trusting  to  the  agent  alone,  this 
liability  ceases.  Armstrong  v.  Stokes,  L.  R.  7  Q.  B.  610.  Where  an  agent  acting 
within  the  scope  of  his  authority  perpetrates  a  fraud  for  the  benefit  of  his  principal, 
and  the  latter  receives  the  fruits  of  it,  he  is  liable  as  if  for  his  own  wrong.  Smith 
V.  Tracy,  30  N.  Y.  79.  A  principal  is  not  criminally  responsible  for  the  acts  of  his 
agent,  done  without  his  authority,  knowledge,  or  consent  State  i^.  Bacon,  40  Vt. 
450.  The  master  is  liable,  though  the  act  be  contrary  to  instructions,  if  it  is  done 
by  the  employee  to  accomplish  something  that  he  thinks  best  for  the  interest  of  his 
master.  But  if  the  act  be  done  to  effect  a  purpose  of  the  servant,  without  reference 
to  the  master's  interest,  the  master  is  not  liable.  Limpers  v.  London,  &c.,  fk).  1  Uarl. 
&  Colt.  526.  But  a  railroad  company  is  not  liable  for  injuries  inflicted  upon  a  pas- 
senger by  a  baggage  master  with  a  hatchet  furnished  him  for  use  in  the  performance 
of  his  duties,  such  injuries  being  inflicted  to  gratify  his  own  personal  resentment  in 
the  course  of  a  quarrel  provoked  by  the  importunate  behavior  and  abusive  language 
of  the  passenger,  though  the  quarrel  arose  during  the  performance  by  the  servant 
of  the  duties  he  was  employed  to  perform.  Little  Miami  R.  R.  Co.  v.  Wetmore,  19 
Ohio  St.  111.  But  where  the  act  done  is  in  the  course  of  his  employment,  and  a 
person  is  injured  thereby,  the  motive  or  intention  of  the  servant  in  doing  the  act  will 
not  discharge  the  master.  So  a  conductor,  being  clothed  with  the  implied  authority 
to  determine  who  shall  be  admitted,  and  who  excluded,  the  company  will  be  respoa* 
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has  express  power  to  appoint  them ;  but  the  liability  of  the  prin- 
cipal is  confined  to  acts  done  within  the  scope  of  the  agency ;  for 
to  that  extent  only  does  be  undertake  with  the  public ;  and  beyond 
that  they  have  no  right  to  confide  in  the  agent,  (a)  Hence  it  is 
incumbent  on  those  who  deal  with  agents,  knowing  them  to  be 
such,  to  ascertain  the  extent  of  their  authority ;  whether  it  be  gen- 
eral or  special,  express  or  implied ;  for  beyond  this  authority  they 
cannot  look  to  the  principal.  There  is,  however,  this  distinction 
between  a  general  and  special  agency,  in  respect  to  binding  the 
principal.  A  special  agent,  who  exceeds  his  authority,  in  no  case 
binds  his  principal ;  but  a  general  agent,  though  he  act  contrary  to 
private  instructions,  will  bind  his  principal,  if  the  act  done  were 
within  the  general  scope  of  the  agency,  and  the  person  dealt  with 
did  not  know  of  the  private  instructions,  (i)  What  is  the  general 
scope  of  the  agency,  must  be  determined  by  the  custom  of  the  busi- 
ness, (c)  And  it  is  well  settled  that  no  general  agency  to  sell  will 
authorize  the  agent  to  pledge  or  barter,  (d)  The  chief  difficulty 
in  determining  the  liability  of  the  principal  arises  in  those  cases 
where  the  agency  is  inferred  from  mere  employment;  as  where  a 
common  servant,  for  example,  obtains  money  or  goods  in  the  name 
of  his  master.  In  all  such  cases,  the  rule  is,  that  if  the  principal 
receiyes  the  benefit  of  the  agency,  he  is  responsible  for  the  conse- 
quences ;  and  if  he  does  not  receive  the  benefit  of  it,  in  this  partic- 
ular case,  yet  if  he  has  before  recognized  the  authority  of  the  agent, 
and  has  not  countermanded  it,  or  if  be  has  done  anything  amount- 
ing to  a  subsequent  ratification,  he  is  held  responsible,  (e) 

siUe  for  the  wrongfal  exercise  of  the  power,  whatever  the  motive.  The  intent  can 
only  be  looked  at,  where  the  nature  of  the  act  is  such  as  to  render  it  doubtful  whether 
it  is  within  the  scope  of  the  servant's  employment  or  not.  Passenger  R.  R.  Co.  v. 
Young,  21  Ohio  St.  518.  Where  a  travelling  agent  of  a  firm,  employed  to  solicit 
orders  for  goods,  without  particular  orders  as  to  route  and  travel,  hires  a  buggy  at  a 
livery  stable,  for  use  in  the  prosecution  of  his  agency,  without  disclosing  his  em- 
ployers, and  through  his  negligence  some  damage  is  caused,  he  is  the  servant  of  the 
firm  in  the  transaction,  and  it  will  be  liable  for  such  damage.  Pickens  and  Blummer 
V.  Diecker  and  Bro.  21  Ohio  St.  212.  A  principal,  whether  a  corporation  or  an  indi- 
vidual may  be  subjected  to  exemplary  or  punitive  damages  for  the  tortious  acts  of 
agenta  or  servants,  when  done  within  the  scope  of  their  employment,  in  all  cases  where 
natural  persons,  acting  for  themselves,  if  guilty  of  like  tortious  acts,  would  be  liable  to 
such  damages.  Atlantic  &  O.  W.  II.  Co.  v,  Dunn,  19  Ohio  St.  162 ;  Baltimore  and 
Ohio  R.  R.  Co.  V.  Blocher,  27  Md.  277 ;  Jeffersonvillie  R.  R.  Co.  v.  Rogers,  28 
led.  1. 

(a)  Simons  v.  Monier,  29  Barb.  420 ;  Henshaw  v.  Noble,  7  Ohio  State,  231.  As 
to  the  liability  of  a  raihroad  corporation  for  injuries  to  third  parties  by  their  agents, 
see  C.  O.  &  C.  R.  R  Co.  ».  Terry,  8  Ohio  State,  570. 

(h)  Williams  v.  Getty,  81  Penn.  State,  461 ;  Smith  v.  Maguire,  8  Hurl.  &  Nor.  554; 
Baltimore  v.  Esclebuck,  18  Md.  276. 

{€)  Layet  v.  Gano,  17  Ohio,  478 ;  Lobdell  p.  Baker,  1  Met.  201-^ ;  Story  on  Agency, 
f  17-22.  Aj)d  private  instructions  to  a  special  agent  which  are  not  made  known,  or 
designed  to  be  made  known,  to  persons  dealing  with  him,  do  not  limit  the  liability  of 
the  principal.  Hatch  v.  Taylor,  10  N.  H.  588.  Parties  dealing  with  a  special  agent 
are  generally  chargeable  with  notice  of  the  extent  of  his  authority.  White  u.  Lang- 
don,  30  Vt.  599;  Black  v.  Shreeve,  2  Beasley,  455. 

(<f)  Gnerreiro  v.  Peile,  8  B.  &  Aid.  616 ;  Stevens  v.  Wilson,  6  Hill,  518.  Aa 
agent  to  sell  cannot  warrant  without  express  authority,  unless  the  article  is  one  the 
ssJe  of  which  is  usually  attended  with  such  warranty.  Smith  n.  Tracy,  86  N.  T. 
79. 

(«)  Faley  on  Agency,  161-71.    A  ratification  of  an  unauthorized  contract.  In 

19 
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§  118.  Termination  of  tTie  Ageney.  The  appomtment  of  an  agent 
is  revocable  at  any  moment  by  the  principal,  unless,  for  a  valuable 
consideration,  the  agent  has  acquired  a  vested  and  permanent  in- 
terest in  the  continuation  of  the  agency.  Such  powers  are  called 
powers  coupled  with  an  interest;  and  they  are  not  i*evocable  at 
pleasure.  A  familiar  instance  is  that  of  a  power  of  attorney  in  a 
mortgage,  to  sell  the  land  on  default  of  payment,  wliich  will  be 
described  hereafter.  Such  a  power  would  be  of  no  value,  if  revo- 
cable at  pleasure ;  and  therefore  it  is  not  so  held  ;  but  all  powers 
not  coupled  with  an  interest  are  revocable  at  pleasure ;  (a)  and  with 
respect  to  the  manner  of  revocation,  the  rule  is,  that  if  the  appoint- 
ment was  made  under  seal,  the  revocation  must  be  uuder  seal; 
otherwise  it  may  be  either  in  writing  or  oral.  But  until  notice  of 
such  revocation,  the  acts  of  the  agent  will  bind  the  principal.  The 
death  of  the  principal,  however,  works  a  revocation  from  the 
moment  it  takes  place ;  although  notice  of  the  fact  be  not  received 
until  some  time  after :  and  this  severe  rule  makes  it  hazardous  to 
deal  with  an  agent  whose  principal  lives  at  a  distance,  (i)  It 
would  perhaps  be  well  to  alter  this  rule,  by  express  provision,  so 
as  to  make  the  law  uniform,  that  no  power  should  be  considered 
as  revoked,  by  death  or  otherwise,  with  respect  to  any  tliird  person, 
who  had  previously  dealt  with  the  agent,  until  notice  of  such  revo- 
cation. So  the  death  of  the  agent  terminates  the  agency,  because 
the  law  does  not  transfer  such  a  trust  to  his  personal  representar 
tives.  So  lunacy  of  the  principal,  when  ascertained  by  inquest, 
revokes  the  agency,  (c)  and,  in  most  cases,  his  bankruptcy  would 


order  to  be  obligatory,  mast  be  shown  to  haye  been  made  with  a  full  knowledge  of 
aU  essential  facts  connected  with  the  transaction.  Dickinson  o.  Conway,  12  AUen, 
487  ;  Humphrey  v.  Havens,  12  Minn.  298.  It  makes  no  difference  that  the  ignorance 
arose  solely  from  tlie  neglect  of  the  principal  to  make  inquiries.  Coombs  v.  Scott, 
12  Allen,  498. 

(a)  If  the  power  is  given  for  a  valuable  consideration,  it  is  irrevocable  by  the 
principal  during  his  life.  Walsh  v.  Whttcomb.  2  Esp.  666 ;  Gaussen  v.  Morton,  10 
B.  &  C.  781 ;  Wheeler  0.  Knaggs,  S  Ohio,  169.  But  the  inUrett,  which  will  enable  the 
power  to  survive  the  death  of  the  principal,  must  be  an  interest  in  the  subject  on 
wliich  the  power  is  to  be  exercised,  and  not  merely  an  interest  in  that  which  is  pro- 
duced by  the  exercise  of  the  power.  The  power  must  pass  witli  the  power,  and  rest 
in  the  person  by  whom  the  power  is  to  be  exercised,  so  that  he  can  act  in  his  own 
name.  Hunt  v.  Rousmanier,  8  Wheaton,  201 ;  Bergen  v.  Bennett,  1  Caines*  Oas.  1 ; 
Knapp  V.  Alvord,  10  Paige,  296.  Hartley's  Appeal,  68  Fenn.  St  212;  Barr  r. 
Schroeder.  82  Cal.  609. 

(h)  2  Kent.  Com.  646.  Michigan  Ins.  Co.  v.  Leavenworth,  80  Yt.  11 ;  Saltmarsh 
V.  Smiih, 82  Ala.  404 ;  Travers  v.  Crane,  16  Cal.  12 ;  Lewis  i^.  Kerr.  17  Iowa,  78 ;  Bank 
of  New  York  v.  Vanderhorst,  82  N.  T.  668.  Easton  v,  Ellis.  1  Handy  (Cincinnati), 
70.  The  rule,  that  the  death  of  the  principal  operates  as  a  revocation  of  tlie  agency, 
is  fully  discussed  in  Ish  17.  Crane,  8  Ohio  State,  620;  reaffirmed  13  Ohio  Sute,  674, 
and  it  is  held  not  to  apply  to  acts  of  an  agent  not  necessary  to  be  done  in  the  name 
of  the  principal,  as  matters  innait  and  done  in  good  faith  without  the  knowledp  of 
the  principal's  decease.  See  also  Cassiday  v.  McKinsie,  4  Watts  &  Serg.  282 :  Dick 
r.  Page,  17  Mo.  234.  ^ 

(c)  But  see  Davis  v.  Lane,  10  N.  H.  166,  where  it  is  held  not  to  revoke  theaatho^ 
ity  to  the  damage  of  innocent  parties  dealing  with  the  agent.  In  Bunco  v.  Gallagher, 
7  Am.  L^  Reg.  (n.  a.),  the  court  held  that  the  insanity  of  the  principal  revoked 
the  agency  as  soon  as  it  became  known  to  the  agent,  whether  it  was  ascertained 
by  inquest  or  not 
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nftYe  the  same  effect,  (a)  So  the  marriage  of  a  woman  revokes  an 
agency  created  by  her  when  single.  (6) 

I  have  heretofore  spoken  of  the  relation  of  master  and  servant, 
as  one  of  the  domestic  relations;  but  the  view  now  presented 
shows  that  it  belongs  more  properly  to  the  business  relations.  It 
has,  in  fact,  very  little  to  do  with  domestics,  or  domestic  life ;  and 
here  again  we  have  a  strong  illustration  of  the  growing  policy  <rf 
non-interference.  Our  law  wisely  abstains  from  attempting  to  reg- 
ulate the  relation  of  master  and  servant,  strictly  so  called,  except 
where  the  servant  is  a  minor,  and  incapable  of  contracting  for  himr 
self.  What  a  contrast  is  here  presented  to  the  laws  of  England, 
which  leave  hardly  any  thing  to  the  discretion  of  the  employer  and 
the  employed!  There  is  manifestly  no  more  reason  for  providing 
by  law  what  wages  shall  be  paid,  and  how  many  hours  servants 
shall  work,  and  how  long  the  contract  shall  continue,  than  there 
would  be  in  prescribing  what  dress  each  person  shall  wear,  by 
what  title  he  sliall  be  called,  and  how  much  money  he  shall  expend. 
Such  laws  have,  in  fact,  been  tolerated  in  former  times ;  and  per- 
haps some  relics  of  tliem  may  even  now  be  found  in  England, 
nnder  the  name  of  tumptuary  lawi.  But  who  does  not  feel  that 
personal  liberty  must  be  a  mere  name,  where  all  the  most  common 
affairs  and  relations  of  life  are  thus  imperatively  prescribed  by  law  ? 
I  must  be  pardoned  for  recurring  so  often  to  this  topic ;  for  we 
cannot  fully  appreciate  the  value  of  our  freedom,  until  we  contem- 
plate it  in  the  absence  of  those  vexatious  details  of  municipal  regur 
lation,  which  have  been  elsewhere  endured. 


LECTURE  XVm. 

BXECUTORS  AND  ADMINISTRATORS,  (c) 

§  119.  Who  may  Appoint  and  he  Appointed.  The  relations  we 
have  been  considering  are  those  which  exist  among  the  living. 
We  are  now  to  consider  one  which  results  from  death.  When  a 
person  dies,  there  must  be  some  one  authorized  to  settle  up  his 
affairs.  The  law  permits  the  living  to  designate  who  shall  perform 
this  office  for  them.  This  is  done  by  making  a  will  or  teetamenty 
to  take  effect  after  death  ;  the  nature  of  which  instrument  will  be 
explained  hereafter.  The  deceased  is  then  called  testator^  and  the 
person  so  nominated  to  settle  his  affairs,  executor.    But  if  the  liv- 


(a)  Parker  v.  Smith,  16  East,  882;  Minet  v.  Forrester,  4  Taunt.  641. 

ib)  Chamly  v.  Winstanley,  6  East,  266. 

(c)  See  Kent.  Com.  lee.  87 ;  2  Black.  Com.  eh.  82 ;  Treatises  on  Exerutors  by 
Wentworth,  WiHiamn,  and  Toller;  Robertson  on  Personal  Succession:  Roper  on 
Leveies;  and  the  treatises  of  Jarman,  Roberts,  and  Ram,  on  Wills.  Redfield  on 
Willfc 
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ing  neglect  to  make  such  provision  before  death,  the  law  under-  { 

takes  to  make  it  for  them.  When  a  person  dies  without  a  will,  he 
is  said  to  die  intestate,  and  the  person  designated  by  law  to  settle 
his  affairs  is  called  administrator.  In  most  places,  there  is  a  dis- 
tinct court  for  the  cognizance  of  all  probate  and  testamentary  mat- 
ters, under  the  name  of  an  orphan's  court,  or  court  of  probate. 
But  here  the  court  of  common  pleas  discharges  all  these  functions. 
The  powers  and  duties  of  executors  and  administrators  are  here 
chiefly  regulated  by  statute ;  and  I  shall  give  a  synopsis  of  its 
provisions. 

The  only  persons  incapable  of  appointing  executors  are  Infants, 
idiots,  and  lunatics,  who  are  prohibited  from  making  wills.  And 
any  person,  except  a  married  woman,  may  be  appointed  executor, 
to  whom  the  testator  is  willing  to  commit  the  trust ;  though  a 
minor  cannot  act  during  his  minority.  As  to  administrators,  the 
directions  of  the  statute  are,  that  the  widow  of  the  intestate  shall 
be  first  entitled  to  letters  of  administration  ;  next,  the  nearest  of 
kin  who  are  competent ;  next,  any  creditor  who  will  accept  the 
trust ;  and  lastly,  any  ottier  suitable  person.  The  fidelity  both  of 
executors  and  administrators  is  secured  by  an  olBQcial  oath,  and  by 
bond  and  sureties,  in  such  amount  as  the  court  shall  determine ; 
usually  double  the  value  of  the  personalty  coming  into  their  hands. 
If  from  any  cause  the  executorship  becomes  vacant,  the  court 
appoints  an  administrator  with  the  trill  annexed.  If  the  adminis- 
tratorship becomes  vacant,  the  court  appoints  an  administrator 
de  bonis  non  ;  that  is,  of  the  estate  yet  unsettled,  (a)  If  there  be  a 
contest  concerning  a  will  or  other  good  cause,  a  special  administra- 
tor is  appointed.  If  a  will  be  discovered  after  an  administrator 
has  been  appointed,  he  is  compelled  to  surrender  in  favor  of  the. 
executor  therein  named.  The  executor  of  an  executor  has  no  au- 
thority, as  such,  to  settle  the  estate  of  the  first  testator.  The  time 
within  which  administration  may  be  originally  granted  is  limited 
to  twenty  years  from  the  death  of  the  testator  or  intestate.  Both 
executors  and  administrators  are  removable  for  good  cause.  If  a 
single  woman  he  appointed  executrix  or  administratrix,  and  after- 
wards marry,  her  authority  ceases;  and  her  husband  does  not 
acquire  the  power  in  her  right,  as  is  generally  the  case  elsewhere. 
If  a  minor  be  appointed  executor,  he  cannot  act  as  such  until  major- 
ity, and  provision  must  be  made  by  court  for  the  intermediate 
period.  The  proper  county  to  make  the  appointment,  is  that  in 
which  the  deceased  resided ;  but  if  he  were  a  non-resident,  then 
any  county  in  which  he  left  property. 

§  120.  Their  Course  of  Proceeding.     The  first  duty  of  an  execu- 

(<i)  Without  legislatiye  proYiaion  an  administnitoT  de  honit  non  cannot  maintain 
an  action  eitlier  against  the  representmives  of  the  deceased  administrator  nor  against 
the  sureties  in  his  official  bond.  Blizzard  v.  Filer,  20  Ohio.  479 ;  Card  v,  Tracj,  2 
Ohio  St.  481.  Under  the  act  of  April  7,  1864.  such  an  action  may  be  mainuined 
against  tlie  sureties  on  the  official  bond,  but  not  against  the  personal  representatiTes. 
Curtis,  Adm'r  v.  Lynch's  Adm'r,  19  Ohio  St.  392. 
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tor  is  to  have  the  will  proved,  (a)  Until  this  is  done,  he  has  no 
authority  to  act.  The  mode  of  making  probate  will  be  described 
when  we  come  to  speak  particularly  of  wills.  After  probate  of  the 
will,  the  executor  is  to  follow  its  directions  as  far  as  they  go ;  and 
for  the  rest,  he  is  to  be  governed  by  the  law  regulating  administra- 
tors. The  next  duty  of  an  executor  or  administrator,  is  to  have 
the  personally  of  the  intestate  appraised  by  three  persons  under 
oath,  who  are  appointed  by  the  court;  and  a  sworn  inventory 
thereof  must  be  returned  to  court,  within  three  months  from  the 
day  of  appointment.  Five  days'  notice  of  taking  this  inventory 
and  appraisement  must  be  given  to  those  interested  in  the  estate. 
If  the  court  so  order,  this  inventory  must  also  include  an  appraise- 
ment of  the  realty ;  but  generally,  it  will  only  include  the  mova- 
bles,  debts  due  the  estate,  and  money  on  hand,  all  which  must  be 
specifically  set  forth ;  and  the  annual  crops  and  emblements,  whether 
severed  from  the  land  or  not,  are  to  be  treated  as  movables  and 
included  in  the  inventory.  The  only  case  where  an  inventory  is 
not  required,  is  when  an  executor  is  residuary  legatee,  and  has 
given  bond  to  pay  all  the  debts  and  li^acies.  If  there  be  property  in 
another  county  requiring  appraisement,  a  justice  of  the  peace  may 
appoint  the  appraisers.  If  there  be  a  widow  or  minor  child,  cer- 
tain specified  articles,  including  clothing,  pictures,  books,  utensils, 
and  furniture,  are  given  to  them,  and  not  made  assets.  These, 
therefore,  are  inventoried,  but  not  appraised.  If,  after  making  the 
first  inventory,  new  assets  be  discovered,  a  further  inventory  must 
be  made.  It  is  also  the  duty  of  the  appraisers  to  make  an  aliouh 
anee  for  the  widow  and  children  under  fifteen  years  of  age,  suf- 
cient  for  their  support  one  year.  The  items  of  this  allowance  are 
returned  in  a  separate  schedule ;  and  if  the  personalty  be  not  suf- 
ficient "for  this  purpose,  they  certify  what  further  sum  should  be 
allowed,  and  this  must  be  made  up  out  of  the  realty.  The  next 
duty  of  the  executor  or  administrator,  is  to  take  measures  for  pay- 
ing the  debts.  For  this  purpose,  he  must  notify  the  public  of  his 
appointment  by  advertisement  within  three  months.  He  then 
proceeds  to  collect  the  debts  due  to  tlie  estate,  which,  if  need  be, 
he  may  compound  by  leave  of  court;  (i)  and  to  convert  the  chat- 
tels into  money  by  a  sale  at  public  auction,  upon  fifteen  days'  no- 
tice; unless  the  widow  will  take  him  at  the  appraisement,  and 
secure  the  payment.  Our  statute  requires  that  all  such  sales,  to 
an  amount  exceeding  three  dollars,  shall  be  on  a  credit  of  from  three 
to  nine  months,  to  l)e  secured  by  note  or  bond  with  two  or  more 
approved  sureties.     When  the  sale  is  by  an  executor,  the  chattels 

(a)  An  executor  b  not  bound  to  assume  the  burden  of  defending  a  will  against  the 
heirs-at-law,  but  may  throw  the  same  on  the  legatees  or  devisees ;  and  where  the 
will  is  adjudged  invalid,  he  is  not  entitled  to  charge  the  estate  in  his  account  with 
the  expense  of  maintaining  the  defence.  Executors  of  Andrews  v.  His  Administra- 
tors, 7  Ohio  State,  143. 

(6)  He  has,  at  common  law,  authority  to  submit  a  claim  to  arbitration.  The 
statute  of  Ohio  giving  them  special  power  to  submit  to  references  does  not  take 
away  this  common-law  right.    Ciiild's  Exr's  v.  Updyke,  9  Oliio  State,  838. 
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Bpecifically  bequeathed  are  only  to  be  sold  when  the  other  person- 
alty ifi  insufficient  to  pay  the  debts.  The  sale  bill  must  be  made 
out  in  the  same  order  as  the  inventory,  and  speciry  the  disposition 
made  of  each  article.  A  return  of  the  sale  must  be  made  within 
three  months;  and  if  the  proceeds  thus  realized  from  the  debts 
and  chattels  prove  insufficient  to  pay  the  debts  due  from  the  estate, 
application  is  made  to  the  court  for  leave  to  sell  enough  of  the 
realty  to  make  up  the  deficiency.  The  mode  of  doing  this  will  be 
explained  hereafter.  If  all  the  property  of  the  deceased,  which  for 
this  purpose  is  called  assets^  be  insufficient  to  pay  the  debts,  the 
estate  is  declared  insolvent^  and  tlie  entire  proceeds,  being  con- 
verted into  money,  are  applied  in  the  following  order :  Firsts  to 
pay  the  expenses  of  the  last  sickness,  funeral,  and  administration. 
Secondly f  to  make  up  the  year's  allowance  for  the  widow  and  chil- 
dren under  fifteen.  Thirdly^  to  pay  debts  entitled  to  a  preference 
under  the  laws  of  the  United  States.  Fourthly  y  to  pay  public  rates, 
duties,  and  taxes.  Fifthly ^  to  pay  debts  due  to  individuals,  which 
are  liens  upon  the  estate  either  by  judgment,  decree,  or  mortgage. 
Sixthly^  to  pay  all  other  debts  pro  rata.  When  a  claim  is  pre- 
sented against  the  estate,  the  executor  or  administrator  may 
require,  in  addition  to  the  usual  vouchers,  an  affidavit  that  the 
claim  is  justly  due.  If  such  claim  be  allowed,  the  allowance  is 
indorsed  thereon.  If  rejected,  it  may  by  agreement  be  referred  to 
arbitrators ;  and  if  not  so  referred,  and  the  estate  has  not  been 
declared  insolvent,  it  must  be  sued  within  six  months,  or  it  will  be 
barred.  Debts  due  to  an  executor  or  administrator  must  be  allowed 
by  court,  and  are  not  entitled  to  a  preference.  Debts  not  yet  due 
may  be  paid,  deducting  interest  for  the  unexpired  time.  If  due 
notice  of  appointment  has  been  given,  and  claims  have  not  been 
presented  within  one  year  sufficient  to  show  the  estate  insolvent, 
debts  may  be  paid  without  liability  to  any  creditor  who  has  not 
given  notice  of  his  claim,  except  for  his  pro  rata  share  of  what  may 
remain.  But  if  the  estate  prove  solvent^  then,  after  paying  the 
debts  which  have  the  first  claim,  the  residue  is  to  be  distributed 
as  follows  :  Firsts  the  surplus  proceeds  of  the  personalty  are  given 
to  the  widow,  if  there  be  no  children ;  and  to  the  children,  if  there 
be  no  widow.  But  if  there  be  both,  the  widow  has  one-half  of  the 
first  four  hundred  dollars,  and  one-third  of  the  residue,  and  the 
children  have  the  rest.  If  there  be  neither  widow  nor  children, 
the  distribution  is  made  according  to  the  law  of  descent  and  dUtri- 
butioriy  to  be  described  hereafter.  Secondly,  the  realty  over  which 
the  administrator  has  no  control,  except  it  be  given  him  by  the 
court,  for  the  purpose  of  paying  debts,  is  divided  among  the  widow 
and  heirs,  according  to  the  law  of  dower  and  descent^  which  will 
be  described  hereafter. 

The  time  allowed  to  executors  and  administrators,  for  settling 
estates,  is  eighteen  months,  within  which  time  the  first  account 
must  be  rendered ;  but  if  there  be  good  cause,  the  court  may 
extend  this  time  from  year  to  year,  not  exceeding  five  in  all ;  and 
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eyen  after  this  period  the  office  does  not  expire  uuiil  the  estate 
has  been  entirely  settled.  Within  the  time  thus  allowed,  thej 
are  required  to  present  to  the  court  from  time  to  time  their  ac- 
counts, with  proper  vouchers  for  all  money  disbursed  where  the 
sum  exceeds  ten  dollars  ;  and  in  case  of  delay,  they  may  be  com- 
pelled 80  to  do  by  citation  and  attachment.  Their  final  account 
is  continued  open  for  one  term,  subject  to  examination  by  all  per- 
sons interested,  who  are  notified  thereof  by  advertisement  of  the 
clerk,  and  may  file  written  exceptions  to  any  of  the  items.  The 
account  is  then  audited  by  the  court,  and  such  order  made  thereon 
as  the  case  requires.  Upon  final  distribution  made  pursuant  to 
such  order,  a  return  is  made  thereof,  with  proper  vouohersy  and  the 
same  proceedings  are  had  as  before.  If  the  court  allow  the  final 
settlement,  an  order  is  made  to  that  effect ;  and  the  executor  or 
administrator,  and  his  sureties,  are  thenceforth  discharged,  unless 
within  five  years  good  cause  be  shown  for  setting  such  allowance 
aside,  (a)  If  the  compensation  of  an  executor  has  been  fixed  by 
the  will,  and  he  acquiesce  therein,  he  can  receive  no  other ;  but  he 
may  renounce  that,  and  take  the  compensation  fixed  by  law  for  an 
executor  or  administrator ;  which  is,  on  the  personalty  and  the  pro- 
ceeds of  realty  sold  by  them,  six  per  centum  on  the  first  thousand 
dollars ;  four  per  centum  on  the  excess  up  to  five  thousand  dollars ; 
and  two  per  centum  on  the  excess  above  five  thousand  ;  together 
with  such  special  allowance  as  the  court  may  see  proper  to  make 
for  extraordinary  services.  But  in  no  case  can  they  speculate  upon 
the  funds  of  the  estate ;  and  they  are  chargeable  with  interest  when 
they  have  or  ought  to  have  made  interest. 

§  121.  Their  Powers  and  Liabilities,  (6)  Executors  and  admin- 
istrators may  sue  and  be  sued  in  their  official  capacity ;  but  the 
general  rules  relating  to  actions  for  and  against  them  will  be  con- 
sidered hereafter.  I  will  only  remark,  that  our  law  presents  no 
motive  for  suing  them,  until  after  the  time  fixed  by  the  statute  or 
the  court  for  the  settlement  of  the  estate,  unless  the  claim  be  one 
which  would  not  be  affected  by  the  insolvency  of  the  estate,  or 
have  been  presented  and  disallowed ;  for  in  no  other  case  would 
the  person  suing  recover  costs.  All  suits  are  barred  after  four 
years  from  the  date  of  appointment,  if  notice  thereof  has  been 
duly  given,  unless  assets  have  since  come  to  hand,  or  the  claim 
accrued  since,  or  a  new  administrator  has  been  appointed ;  in 
which  latter  case,  one  year  is  added  to  the  four.  In  no  case  can 
execution  issue  against  an  executor  or  administrator,  without 
special  permission  of  the  court,  and  then  it  runs  against  the 
assets  in  his  hands,  unless  he  has  been  guilty  of  waste.    If  execu- 

(a)  For  pToceeding*  against  ezecnton,  administrators,  and  guardians,  on  the  part 
of  creditors,  legatees,  and  distributees,  see  act  of  April  17,  1867. 

{b)  It  is  against  the  policy  of  the  law  for  administrators  to  purchase  the  property 
of  the  deceased  at  a  public  sale  for  the  purpose  of  raising  money  to  pay  debts ;  and 
such  a  sale  may  be  set  aside  in  equity  by  the  cestui  que  trust,  without  proof  of  fraud 
or  actual  injury.  Barrlngton  v.  Alexander,  '6  Ohio  State,  189;  Sheldon  v,  NewtOD, 
8  id.  494. 
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tors  or  administrators  waste  the  estate  of  the  deceased,  —  that  is, 
wilfully  or  carelessly  diminish  the  amount  of  assets,  —  they  and 
their  sureties  become  liable  for  such  deficiency:  but  in  no  other 
case  do  they  become  personally  liable,  unless  they  voluntarily  un- 
dertake so  to  be ;  and  by  the  statute  of  frauds,  this  undertaking 
must  be  in  writing.  Express  provision  is  made,  that  judgments 
against  them  shall  specify  that  they  are  to  be  satisfied  out  of  assets 
in  their  hands;  and  that  if  they  have  occasion  to  appeal,  they 
need  not  give  bonds  as  in  other  cases.  Executors  and  administra- 
tors from  other  States  are  expressly  autliorized  to  act  here,  upon 
making  application  with  proper  exhibits ;  (a)  but  this  is  an  excep- 
tion to  the  general  rule,  which  is,  that  they  must  derive  their  au- 
thority from  the  law  of  the  place  where  the  property  is,  without 
regard  to  the  domicile  of  the  deceased. 

Here  terminates  our  view  of  the  law  of  persons.  Tliere  is, 
indeed,  one  other  relation,  and  a  very  important  one  too,  which 
might  have  been  embraced  in  this  division  of  lectures:  I  mean 
the  relation  of  debtor  and  creditor  ;  but  the  title  is  so  comprehen- 
sive, that,  had  I  undertaken  to  discuss  it,  I  should  hardly  have 
known  where  to  stop.  It  includes,  in  fact,  the  greater  part  of  what 
remains  to  be  said,  except  that  relating  to  crimes.  Nor  is  it  usual 
to  class  this  among  the  personal  relations,  since  it  belongs  quite  as 
properly  to  the  law  of  property,  and  the  law  of  procedure,  as  to 
the  law  of  persons. 

(a)  As  to  proceedings  Against  foreign  executors  and  administrators  appointed  in 
this  State,  see  Laws  of  Ohio,  voL  64,  p.  8. 


PART  IV. 

THE    LAW    OP    PROPERTY,  (a) 


LECTURE    XIX. 

PRELIMINABT  CONSIDERATIONS. 

§  122.  General  Explanations.  In  the  third  lecture,  I  described 
the  origin  of  title  to  the  American  continent,  and  traced  the  his- 
tory of  title  to  that  portion  of  it  which  constitutes  the  United 
States.  I  also  gave  a  general  account  of  the  acquisition  and  dis- 
position of  that  vast  extent  of  territory  which  constitutes  our  pub- 
lic domain.  In  the  fourth  lecture,  I  described  the  general  divisions 
and  subdivisions  of  property,  for  municipal  purposes,  and  defined 
the  terms  connected  therewith.  These  it  will  now  be  useful  briefly 
to  recapitulate.  1.  The  term  property  includes  every  valuable 
thinor  which  can  be  made  the  subject  of  exclusive  ownership. 
2.  The  most  general  division  of  property  is  into  things  in  posses* 
sion  and  things  in  expectation.  Things  in  possession  include  all 
things  which  are  under  the  present  and  immediate  control  of  the 
owner.  Things  in  expectation  consist  of  rights  which  may  require 
th.e  intervention  of  law  to  render  them  available.  To  this  class 
belong  all  contracts  and  legal  obligations^  which  pass  under  the 
general  description  of  ehoses  in  action.  3.  Property  is  again  di- 
vided into  things  real  and  things  personal.  Things  real  include 
every  valuable  thing  of  a  fixed  and  immovable  nature,  and  pass 
under  the  general  description  of  lands^  tenements^  and  hereditaments^ 
or  simply  realty.  Things  personal  include  every  valuable  thing  of 
an  unfixed  and  movable  nature,  and  pass  under  the  general  de- 
scription of  goods  and  chattels^  or  simply  personalty;  and  there  are 
certain  things  occupying  a  sort  of  intermediate  position  between 

(a)  On  property,  In  general,  see  the  2d  book  of  Blackstone.  2d  and  8d  books  of 
Swift ;  and  3d  and  4tb  volnmes  of  Kent  On  real  property,  see  Flintoff  on  real  prop- 
erty ;  Lomax's  Digest ;  Hilliard's  Digest ;  Coke  upon  Littleton ;  Cruise's  Digest  by 
Greenleaf ;  Washburn  on  the  law  of  real  property.  Those  curious  as  to  the  g^rowth 
of  rules  of  property  among  the  mont  ancient  nations,  will  flod  a  learned  and  curioiu 
diacuMion  of  this  salject  in  Mayne't  Ancient  Law. 
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the  two,  some  of  which  are  called  chattels  real,  others  heirloam$j 
and  others  fixtures.  4.  Real  property  is  again  subdivided  into 
things  tangible  and  things  not  tangible.  Things  tangible,  include 
land  and  every  corporeal  thing  permanently  connected  therewith 
to  an  indefinite  extent  above  and  below  the  surface ;  and  pass 
under  the  general  description  of  corporeal  hereditaments^  or  simply 
land.  Things  not  tangible,  include  certain  rights,  privileges,  or 
easements,  annexed  to  land  in  the  ownership  of  another,  and  pass 
under  the  general  description  of  incorporeal  hereditament^. 

By  the  right  of  property,  I  understand,  in  the  language  of  Black- 
stone,  '^  that  sole  and  despotic  dominion  which  one  man  claims 
and  exercises  over  the  external  things  of  the  world,  in  total  exclu- 
sion of  every  other  individual."  (a)  This  is  the  definition  of  ex- 
clusive ownership^  and  it  has  been  a  question  of  much  speculation, 
whence  this  right  originated ;  whether  from  nature  or  society. 
We  know,  as  a  matter  of  history,  that  in  the  beginning  God  gave 
to  man  a  general  dominion  over  the  earth,  and  all  things  apper- 
taining thereto ;  but  this  would  only  make  the  first  inhabitants 
oumers  in  common  of  the  whole,  and  not  exclusive  owners  of  any 
specific  part.  The, historical  inference,  therefore,  is,  that  exclusive 
ownership  did  not  commence  until  some  subsequent  period,  when 
a  division  of  the  common  property  was  made,  either  by  compul- 
sion or  voluntary  agreement.  In  other  words,  the  right  of  exclu- 
sive ownership  is  conventional,  and  not  divine  or  natural ;  and 
the  same  inference  results  from  our  theory  of  the  social  compact. 
An  island  or  continent,  for  example,  which  no  man  had  ever  seen, 
would  be  the  property  of  no  one ;  but  if  a  number  of  persons 
should  be  cast  upon  it,  and  take  possession,  they  would  own  it  in 
common,  until  some  agreement  should  be  made  concerning  it ; 
after  which,  the  nature  of  their  ownership,  whether  exclusive  or 
common,  would  depend  upon  their  agreement.  In  either  view, 
therefore,  it  would  seem  that  the  exclusive  ownership  of  property 
is  a  social  and  not  a  natural  right,  though  our  State  constitution 
declares  the  contrary.  But  the  question  is  only  of  speculative 
interest ;  for  whatever  be  the  origin  of  the  right  of  property,  its 
eflBciency  and  value  depend  upon  the  provisions  of  municipal  law. 
Our  security  for  the  enjoyment  of  the  right  of  property  may  be 
considered  in  two  aspects,  with  reference  to  government  and  to 
each  other.  As  before  explained,  we  are  protected  against  en- 
croachments on  the  part  of  government,  by  the  constitutional 
assurance,  that,  except  in  the  way  of  regular  and  just  taxation, 
private  property  shall  not  be  taken  for  public  use,  without  com- 
pensation to  the  owner ;  and  that  existing  contracts  shall  not  be 
impaired  by  legislation.     And  with  respect  to  one  another  we  are 

{>rotected  against  encroachment  by  the  whole  remedial  force  of  the 
aw,  which  defines  our  rights  and  redresses  our  wrongs.   The  right 
of  property  is,  therefore,  abundantly  protected ;  and  we  shall  &id 

(a)  2  Black.  Com.  ch.  1 ;  8  Kent^  Com.  Lee.  60. 
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as  we  proceed,  that  the  rules  which  govern  the  acquisition,  enjoj- 
ment,  transfer,  and  transmission  of  it,  form  the  larger  portion  of 
the  entire  body  of  municipal  law. 

§  123.  The  Feudal  System,  (a)  There  was  a  time  when  real 
property  comprehended  almost  every  thing  of  sufficient  import- 
ance to  be  the  object  of  municipal  regulation ;  but  that  time  has 
long  since  passed  away.  In  the  progress  of  civilization,  peraonal 
property  has  been  constantly  augmenting  in  quantity  and  value, 
until  it  has  probably  turned  the  scale.  At  the  present  moment, 
it  forms  a  large,  if  not  the  largest,  part  of  the  wealth  of  nations. 
And  this  difference  is  destined  to  be  constantly  growing  greater  ; 
for  while  the  basis  of  real  property,  that  is,  the  surface  of  the 
globe,  is  limited  by  nature,  so  that  it  cannot  be  increased,  the 
quantity  of  personal  propei-ty,  consisting  of  all  the  various  com- 
modities of  life,  and  depending  on  the  creative  genius  of  man, 
can  be  increased  to  an  indefinite  extent.  This  fact  in  the  history 
of  the  two  divisions  of  property,  has  had  an  important  influence 
upon  the  character  of  the  law  by  which  they  are  respectively  regu* 
lated.  The  law  of  personalty,  being  almost  entirely  of  modern 
origin,  is  chai-acterized  by  the  spirit  of  modern  improvement ; 
and  as  a  body,  it  is  comparatively  simple,  rational,  and  liberal. 
Whereas  the  law  of  realty,  having  acquired  its  form  and  shape 
in  the  days  of  darkness  and  barbarism,  is  characterized  by  a  spirit 
almost  directly  the  opposite ;  beinnf,  in  a  remarkable  degree,  ab< 
struse,  technical,  and  artificial.  He  who  begins  with  the  estab- 
lishment of  the/emfoZ  system^  and  traces  down  the  history  of  the 
law  of  real  property,  will  do  it  with  mingled  feelings  of  disgust 
and  gratification.  He  cannot  fail  to  be  thoroughly  disgusted  with 
the  narrow,  arbitrary,  and  mystifying  spirit  which  dictiited  all  the 
early  doctrines ;  nor  to  be  equally  gratified  with  the  bold,  liberal, 
and  determined  spirit  which  has  since  been  manifested,  to  substi- 
tute new  ones  in  their  place.  But  it  is  remarkable  with  what  a 
tenacious  grasp  the  laws  of  real  property  adhere  to  the  soil  in 
which  they  have  once  taken  root.  Notwithstanding  all  the  im- 
provements which  have  hitherto  been  effected,  with  so  much  effort, 
this  branch  of  law  is  still  obnoxious  to  the  charge  of  being  com- 
plicated and  cumbrous,  to  a  degree  totally  at  variance  with  the 
spirit  of  the  age  in  other  respects. 

For  the  origin  of  the  law  of  realty,  we  go  back  to  the  feudal 
9y%tem^  and  although,  for  reasons  which  will  be  hereafter  men- 
tioned, we  feel  the  influence  of  this  system  but  slightly  in  this 
State ;  yet  even  here  this  branch  of  law  cannot  be  fully  understood 
without  some  knowledge  of  the  law  of  feuds.  I  shall  merely 
mention  some  of  the  leading  features.  The  feudal  system  in  its 
origin  was  purely  a  military  establiehmentj  founded  by  conquerors. 

(a)  On  the  feudal  system  and  the  doctrine  of  tenure,  tee  2  Black.  Com.  ch.  4,  6, 
6;  3  Kent,  Com.  lee.  68;  SuUiyan's  Lectures;  Dalrymple  on  Feudal  Property; 
Wright  on  Tenures ;  Gilbert  on  Tenures ;  the  Histories  of  English  Law  by  Beeye^ 
Hale,  and  Crabbe ;  Ballam's  Middle  Ages,  ch.  ii. 
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The  title  to  the  whole  conquered  territory  vested  at  once  in  the 
commander  in  chief  as  the  ultimate  owner,  who  was  called  the  lard 
paramount.  By  him  it  was  apportioned,  in  the  first  place,  among 
nis  principal  officers^  who  held  it  of  him  on  certain  teims  of  tenure^ 
but  did  not  absolutely  oton  it.  By  such  holding^  they  became  his 
vassals  ;  their  interest  in  the  land  thus  held  was  called  a  feud^ 
fiefoTfee  ;  and  the  ultimate  right  still  remaining  in  the  lord,  was 
called  his  seigniory.  These  principal  oflScers  again  apportioned 
their  respective  feuds  in  a  similar  manner  among  their  inferior 
officers^  and  they  among  theirs,  until,  by  repeated  mhinfeudationsy 
the  feuds  became  small  enough  for  the  purpose  of  cultivation. 
Even  the  lowest  feudatories^  however,  did  not  labor  upon  the  soil. 
This  was  the  lot  of  the  vanquished  inhabitants,  who  were  held  in 
the  most  abject  servitude,  and  called  serfs  or  villeins.  Thus  the 
feudal  system  may  be  properly  compared  to  a  stupendous  pyramid^ 
of  which  the  lord  paramount  was  the  vertex,  and  whose  base 
rested  on  slaves.  The  most  important  feature  in  the  law  of  feuds, 
was  that  of  tenure^  as  distinguished  from  absolute  ownership.  The 
terms  by  which  vassals  held  their  feuds,  whatever  link  thej-  formed 
in  the  chain  of  subinfeudation,  were  chiefly  two,/eaZ^y  and  service. 
Fealty  consisted  in  the  obligation  of  fidelity  to  the  lord ;  and  from 
certain  words  used  in  the  ceremony,  the  assumption  of  this  obli- 
gation was  called  doing  homage.  This  is  supposed  to  be  the  origin 
of  the  oath  of  allegiance.  Service  was  the  recompense  made  to 
the  lord  for  the  use  of  the  land,  and  consisted  in  attending  him  in 
his  court  during  peace,  and  in  his  army  during  war.  The  mode, 
manner,  and  quantity  of  service  were  settled  at  the  time  of  cre- 
ating the  feud  ;  and  when  scribes  could  be  found,  were  reduced 
to  writing.  This  was  the  origin  of  the  deed  of  feoffment.  But 
the  creation  of  the  feud  was  not  complete,  until  there  had  been 
what  was  called  a  corporeal  investiture;  which  consisted  in  a 
symbolical  delivery  of  possession^  by  the  lord  to  the  vassal,  in  sight 
of  the  land,  and  in  presence  of  the  neighboring  vassals.  This 
gave  rise  to  the  modern  ceremony,  called  livery  of  seisin^  which 
will  be  described  hereafter.  Oi-iginally,  feuds  were  only  granted 
for  the  life  of  the  feudatory  ;  but,  in  process  of  time,  they  began 
to  be  granted  to  the  feudatory  and  his  heirs^  and  thus  became 
hereditary.  As  they  were  granted  upon  personal  considerations, 
and  created  a  very  intimate  and  confidential  relation  between  the 
lord  and  the  vassal,  it  was  a  fundamental  doctrine  that  they  were 
unalienable^  without  mutual  consent.  That  is,  the  lord  could  not 
tranfer  his  seigniory  without  the  consent  of  his  vassal ;  nor  could 
the  vassal  transfer  the  feud  without  the  consent  of  the  lord.  Such 
were  some  of  the  leading  features  of  the  feudal  system,  while 
it  retained  its  purely  military  character ;  and  nowhere  was  that 
system  more  firmly  established  than  in  England.  The  progress 
of  civilization,  however,  for  eight  centuries,  has  effected  many 
important  changes.  The  original  military  tenures  gradually  gave 
place  to  civil  tenures^  such  as  grand  sergeanty,  petit  sergeanty^ 
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fff^  %ocage^  villein  Boecuje^  and  divers  other  tenures,  designated  by 
equally  euphonious  names.  But  it  would  be  a  waste  of  time  to 
dwell  on  these  tenures,  because  they  are  now  obsolete.  It  is 
sufficient  in  this  connection  to  observe,  that  the  mighty  revolu* 
tion  which  has  gradually  been  effected  in  the  law  of  realty,  may 
be  traced  to  two  fundamental  innovations  upon  the  original  law 
of  feuds.  The  iirst  relates  to  hereditary  estates,  and  consists  in 
substituting  ctbsoltUe  ownership  in  the  place  of  holding  upon  terms 
of  tenure.  The  second  relates  to  estates  not  hereditary,  and  con- 
sists in  substituting  a  pecuniary  eompensation  or  rent  in  the  place 
oi  personal  service, 

§124.  Slight  traces  of  it  here.  It  was  necessary  to  present  this 
brief  sketch  of  the  feudal  system,  in  order  to  account  for  the 
exceedingly  technical  character  of  the  law  of  realty,  and  to  explain 
the  several  existing  doctrines  to  which  reference  must  hereafter 
be  made.  At  the  same  time  it  is  unnecessary  to  give  a  detailed 
account  of  that  system,  because  very  few  traces  of  it  are  percepti- 
ble in  our  law.  In  this  respect,  the  citizens  of  the  new  States  are 
much  more  fortunate  than  those  of  the  original  States,  to  which 
the  principles  of  the  English  law  were  directly  transplanted.  For 
although  no  feudal  conquerors  parcelled  out  the  American  tern* 
tory  among  their  victorious  followers,  yet,  as  we  have  before  seen, 
the  first  settlers  brought  with  them,  as  their  birthright,  the  general 
doctrines  of  the  English  common  law,  and  among  them  those  feudal 
principles  which  time  had  not  been  able  there  to  eradicate.  But 
our  historical  summary  has  shown  that  this  region  was  settled 
under  happier  auspices.  The  ordinance  of  1787,  by  a  few  sweep- 
ins^  provisions,  respecting  the  title,  descent,  and  transfer  of  land, 
effectually  prevented  many  of  those  feudal  doctrines,  which  still 
cumber  the  land  laws  of  the  older  States,  from  attaching  them- 
selves here.  The  author  of  the  ordinance  has  himself  said  '*  that 
the  titles  which  were  planted  by  this  ordinance,  in  400,000  square 
miles  of  territory,  are  more  purely  republican,  and  more  com- 
pletely divested  of  feudality,  than  any  titles  in  the  Union  were  at 
that  time."  (a)  In  fact,  the  ancient  notions  of  tenure  do  not  exist 
here  even  in  theor}'-,  as  they  do  in  some  of  the  older  States.  (6) 
Our  citizens  hold  of  no  superior.  What  they  own,  they  own  abso- 
lutely and  independently.  All  estates  are  in  the  broadest  sense 
of  the  word  allodial.  The  only  provision  in  our  law  which  bears 
the  most  remote  analof»y  to  the  doctrine  of  holding  of  a  superior 
is,  that  the  people  of  the  State,  in  their  collective  and  sovereign 
capacity,  have  an  ultimate  right  to  all  land  within  their  jurisdic- 
tion, when  it  so  happens  that  there  is  no  other  legal  owner ;  in 
which  case,  the  law  makes  it  escheat  to  them ;  and  this  right  of 
escheat  bears  some  resemblance  to  that  of  the  lord  paramount. 

(a)  Dane's  Abr.  Ap|v  77. 

(b)  The  right  of  eminent  doroiiin  is  by  some  jurists  bA8e<1  on  the  principle  of  the 
feudal  tenare,  and  by  oUiers  on  sorereignty  or  public  necessity.  West  River  Bridge 
Co.  V.  Diz,  6  How.  582,  638,  589;  2  Parsons  on  Contracts,  519. 


802  PBEUMINABT  OOKSIDEBATIOHEU 

But  it  has  its  origin  in  the  most  obvious  considerations  of  public 
policy,  and  can  in  no  sense  be  regarded  as  a  relic  of  the  feudal 
system.  We  do,  indeed,  still  retain  some  of  the  legal  terms  to 
which  that  system  gave  rise.  Thus  we  speak  of  the  manner  of 
holding  as  a  tenure^  of  the  thing  holden  as  a  tenement^  and  of  the 
person  holding  as  a  tenant ;  but  we  use  all  these  terms  in  a  mod- 
ified sense.  So  we  recognize  a  relation  of  landlord  and  tenant^ 
respecting  which,  some  of  the  rules  have  taken  their  complexion 
from  the  feudal  relation  of  lord  and  vassal.  But  this  is  all ;  and 
we  may  therefore  dismiss  the  subject  of  tenure  as  having  no 
other  than  a  speculative  interest  for  us. 

I  have  stated  that  the  law  of  realty  improves  more  slowly  than 
any  other  branch  of  law,  owing  to  the  nature  of  the  subject ;  and 
that  much  yet  remains  for  reform,  even  here.  At  the  same  time, 
it  is  a  matter  of  congratulation  that  so  much  has  been  effected. 
I  have  no  doubt  that  the  law  of  realty  in  Ohio  could  be  written  in 
one  third  of  the  space  which  would  be  required  for  the  law  of  realty 
in  England.  The  truth  of  this  will  be  felt  as  we  proceed  ;  though 
it  cannot  now  be  demonstrated  without  anticipation.  I  will,  how* 
ever,  here  indicate  some  of  the  leading  points  in  which  the  most 
marked  improvement  has  been  made.  1.  We  have  much  fewer 
incorporeal  hereditaments  than  the  English.  2.  We  have  none  of 
the  distinctions  growing  out  of  their  manorial  establishments. 
8.  We  have  none  of  the  particular  customs  which  prevail  there. 
4.  The  statutes  of  uses,  of  mortmain,  and  of  entails,  are  not  in 
force  here.  5.  All  our  tenancies,  which  are  not  in  severalty,  are 
in  common.  We  have  no  joint  tenancies  or  tenancies  in  coparce* 
nary,  distinct  therefrom.  6.  Our  conveyances  are  greatly  simpli- 
fied. 7.  We  have  but  one  real  action,  and  that  is  ejectment,  which 
answers  for  all  purposes,  (a)  In  these,  and  other  similar  respects, 
which  will  be  enlarged  upon  hereafter,  we  have  reason  to  boast  of 
our  improvement  in  the  law  of  realty;  and  because  we  have  inno- 
vated so  much  and  so  well,  I  shall  treat  this  branch  of  law  with 
more  fulness  than  has  been  my  custom  hitherto. 

The  law  which  regulates  the  acquisition,  use,  and  transfer  of 
personalty,  differs  so  much  from  the  corresponding  provisions  with 
respect  to  realty,  that  I  at  fii*st  doubted  whether  it  would  not  be 
advisable  to  treat  the  subjects  separately ;  but,  upon  reflection,  I 
have  concluded  to  treat  the  two  in  connection.  The  distinguish- 
ing character  of  personalty  is,  its  movable  nature ;  and  upon  this 
is  founded  a  great  variety  of  distinctions  relative  to  the  mode  of 
acquiring  it,  the  evidence  of  ownership,  the  injuries  which  may 
be  done  to  it,  and  the  mode  of  disposing  of  it.  In  general,  it  may 
be  remarked,  that  in  all  these  respects  the  law  of  personalty  is 
much  less  formal  and  technical,  and  in  most  of  them  much  more 
simple  and  reasonable,  than  the  law  of  realty.  All  this  will  be 
illustrated  as  we  proceed.     But  in  the  mean  time,  I  would  call 

(a)  Thifl  form  of  Acrion  is  lupeneded  by  the  Code.  For  actioni  ooncerniDg  reel 
property,  see  Code,  f  567-6S. 
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jouT  attention  to  the  wide  compass  embraced  by  the  law  of  per- 
sonalty. Whatever  relates  to  the  money  or  currency  of  the  coun- 
try ;  to  contracts  in  general,  and  more  particularly  to  the  various 
commercial  contracts,  such  as  bills  of  exchange,  promissory  notes, 
bailments,  sales,  insurance,  and  other  marine  contracts ;  to  corpo* 
rations ;  to  partnerships ;  and  generally  to  the  relation  of  debtor 
and  creditor  ;  all  this  comes  more  or  less  directly  within  the  com- 
prehensive scope  of  the  law  of  personalty.  You  will  not,  there- 
fore, expect  from  me  any  thing  more  than  an  abstract  or  synopsis 
of  these  various  matters,  with  a  reference  to  the  sources  whence 
more  particular  information  may  be  had.  The  subjects  of  com' 
mereial  law  alone,  occupy  many  volumes ;  while  I  can  devote  to 
them  only  a  few  pages  ;  but  I  shall  take  some  notice  of  all  these 
subjects ;  enough  at  least  to  indicate  how  much  is  to  be  learned, 
and  what  are  the  landmarks  to  direct  your  progress. 


LECTURE  XX, 

INCORPOREAL  HEREDITAMENTS,  EASEMENTS,  AND   FIXTURES,  (a) 

§  125.  In  what  they  Connst.  We  have  seen  that  realty  includes 
not  only  those  tangible  thing%^  which,  in  legal  contemplation,  con- 
stitute laihcU^  but  also  certain  intangible  rights  annexed  to  land, 
and  included  among  tenements  or  hereditaments.  For  this  reason, 
it  has  been  customary  to  make  two  divisions  of  the  subject.  Here- 
ditament, being  formerly  the  most  comprehensive  term,  has  been 
selected  for  this  purpose,  and  the  division  is  into  corporeal  here- 
ditaments and  incorporeal  hereditaments  :  the  first,  including  land 
only ;  and  the  second,  every  thing  real  which  is  not  land.  I  shall 
first  consider  incorporeal  hereditaments,  under  the  name  of  ease- 
ments; and  then  close  the  lecture  with  a  brief  account  of  fixtures. 
Incorporeal  hereditaments  comprise  certain  rights  and  privileges 
connected  with  land,  but  belonging  to  different  persons  from  the 
proprietors  of  the  land.  They  are  not  things  of  substance,  cog- 
nizable by  the  senses,  but  exist  merely  in  idea.  In  England,  they 
make  a  very  important  portion  of  real  property.  No  less  than 
eleven  different  kinds  are  enumerated  by  Blackstone ;  namely, 
advowsons^  tithes^  offices^  dignities^  franchises^  corodies^  pensions, 
annuities,  commons,  wags,  and  rents.  But  this  list  is  very  much 
reduced  in  this  country.     For  in  regard  to  the  first  two,  namely, 

(a)  See  2  Black.  Com.  Ch.  8;  8  Kent,  Com.  lee.  62 ;  Woolrych  on  Ways ;  Gilbert 
on  Rents ;  Gale  and  Whateler  on  Easements ;  Angell  on  Watercourses ;  Angell  on 
Tide  Waters ;  Woolrych  on  Window  Lights ;  Amos  on  Fixtures ;  Brown  on  Fiz- 
tnzes ;  Angell  on  Highways ;  Washburn  on  Easements. 
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advow»(ms  and  tithes^  it  is  sufficient  to  say  that  they  grow  ezdn* 
sively  out  of  the  Ungliah  church  entablUhmeni^  which  happily  has 
no  existence  in  this  country ;  and  we  are  thus  relieved  from  a 
great  variety  of  perplexing  questions.    In  regard  to  the  next  six 
namely,  offices^  dignities^  franchises^  corodies^  pensions^  and  annus-- 
ties^  they  have,  in  the  first  place,  no  necessary  connection  with 
realty ;  and  in  this  country,  they  are  not,  and  cannot  be  heredi- 
tary.    On  the  contrary,  they  are  strictly  personal  in  their  char- 
acter ;  and   with  the  exception  perhaps  of  annuities^  in  aome 
cases,  are  neither  transferable  nor  descendible.     Not  only  aome 
express  provisions  of  the  federal  and  State  constitutions,  but  the 
whole  spirit  and  tendency  of  our  institutions,  are  opposed  to  the 
English  doctrines  and  practice  in  regard  to  these  hereditaments, 
if  such  they  can  be  called  in  this  country.     For  these  reasons,  I 
shall  not  stop  to  describe  them.     Again,  as  to  the  English  right 
of  common^  which  is  the  right  that  one  man  has  to  feed  his  cattle, 
dig  turf,  cut  wood,  or  take  fish,  on  the  lands  of  another ;  it  orig- 
inated under  the  manorial  establishments  of  England,  where  the 
lord  of  the  manor  was  in  the  habit  of  setting  apart  certain  por- 
tions, to  be  used  in  common  by  tenants  or  copyholders.     It  there 
forms  quite  a  diffusive  and  intricate  branch  of  law.     It  has  also 
prevailed  in  some  of  the  older  States  of  this  Union.     But  in  the 
sense  of  the  English  law,  this  right  of  common  is  not  known 
here,  and  will  not  therefore  be  discussed.     Again,  rent  is  defined 
to  be,  "  a  certain  profit  issuing  yearly  out  of  lands  and  tenements 
corporeal."     According  to  this  definition,  rent  may  properly  be 
classed  with  incorporeal  hereditaments.     But  we  commonly  un- 
derstand by  rent,  notliing  more  than  a  periodical  compensation^  in 
money  or  other  property,  for  the  use  of  land  ;  and,  in  this  sense, 
it  can  in  no  respect  be  considered  as  an  incorporeal  heredita- 
ment.    I  shall  accordingly  reserve  the  consideration  of  rent  to 
its  proper  place,  in  connection  with  estates  for  years. 

§126.  Fuhlic  Easements,  (^a^  But  there  are  certain  other  rights 

(a)  On  the  general  subject  of  dedications  to  public  uses,  see  Lnde  v.  Shepherd,  2 
Strange,  1004;  McConnell  *'.  I^xington,  12  VVheaton,  582;  Cincinnati  r.  White,  6 
Peters,  431 ;  (Jo wen  v.  Pljiladelpbia  Exchange  Co.  6  W.  &  S.  141  ;  U.  S.  i-.  Chicago, 
7  How.  185 ;  Howun  v.  Portland,  8  B.  Monroe,  232  ;  Glover  v.  Powell,  3  Am.  Law 
Reg.  307  ;  2  Stoi-kton,  Ch.  211.  A  dedication  of  ground  for  public  uses  may  be  made 
in  Ohio  under  the  statute  or  according  to  the  common  law^  the  latter  requiring  and 
the  former  dispensing  with  the  assent  or  acceptance  of  the  public.  Lessee  of  Incor- 
porated Village  of  Fulton  v.  Mehrenfleld,  8  Ohio  State,  440. 

Public  Connnfm.  Where  Innd  was  dedicated  for  the  use  of  public  buildings  for  the 
county,  and  it  was  proposed  to  lease  part  of  it  for  private  purposes,  chancery  would 
not  interfere  by  injunction.  Smith  v.  Hueston,  0  Ohio,  101.  Where  the  proprietors 
by  their  agent  recorded  a  plat,  designating  one  lot  as  a  "  public  square,"  and  lota  were 
sold  described  hs  adjoining  it,  the  proprietors  were  enjoined  from  converting  it  to 
any  uses  inconsistent  with  the  dedication.  Brown  t*.  Manning,  6  Ohio,  2y8.  Where 
land  in  Cincinnnti  was  designated  on  the  plat  as  for  "  public  uses,"  it  was  proper  to 
use  it  for  a  court-iioiise  and  jail,  but  not  to  lease  it  for  private  purf>oses.  Here  the  city 
sued  the  county,  and  failed  because  the  statute  vested  the  fee  in  the  county.  Cin- 
cinnati I'.  Hamilton  County,  7  Ohio,  pt.  1,  88.  Where  land  had  been  designated  and 
used  as  a  public  square,  the  legislature  could  not  authorize  it  to  be  sold  and  the  pro- 
ceeds applied  to  other  purposes.  Le  Clerc  v.  Gallipolis,  7  Ohio,  pt.  1,  217.  And  see 
Lebanon  i;.  Warren  County,  9  Ohio,  80.    Land  dedicated  for  a  public  square  may 
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of  conflderable  importilDee  connected  with  land,  which  I  shall 
now  discuss  under  the  head  of  ea$emefU$;  a  convenient  tenn, 
■anctioned  by  the  best  usage,  and  sufficiently  broad  to  include  all 
incorporeal  hereditaments  known  in  this  State.  By  eaaementSy 
are  meant  rights  or  privileges  relating  to  the  land  of  other  per- 
soDflw  They  are  divided  into  two  classes,  jmblie  and  private. 
PwUie  ea^etnenU  comprehend  all  such  as  are  open  and  free  to  the 
enjoyment  of  every  citizen*  They  apply  chiefly  to  commtms^ 
roads^  and  rivers, 

PMie  Commons.  By  our  statute,  whenever  the  proprietor  of 
land  wishes  to  lay  out  a  toum^  or  an  addition  thereto,  he  is  re- 
qaired  to  have  a  plat  thereof  surveyed,  acknowledged,  and  record- 
ed, specifying  the  Ureete^  alleys^  and  commons.  And  the  effect  of 
eomplying  with  these  requisitions,  is  to  vest  in  the  Umn^  for  the 
nae  of  the  public,  the  fee^imple  of  all  such  portions  as  are  desig- 
nated to  1)0  for  public  use.  Here,  then,  while  the  land  on  which 
the  streets,  alleys,  and  commons  are  laid  out,  belongs  to  the  town, 
the  easement  belongs  to  the  public  at  large.     But  apart  from  this 

b*  inifroT«d  and  oroamented  for  recreation  and  health ,  or  used  fbr  public  buildings 
and  the  tmnMctton  of  public  business.    Langley  v.  Gallipolis,  2  Ohio  State,  107. 

Pnhlic  Bonda,  Streets.  An  order  opening  a  county  road  forty  feet  wide,  when  the 
law  requires  sixty,  will  be  set  aside.  Burrows  r.  Vandevier,  3  Ohio,  888.  Chancery 
eaiiaoc  decree  compensation  for  property  taken  for  a  street,  nor  correct  irregularities 
in  tlie  proceedings.  Armstrong  v.  Cincinnati,  5  Otiio,  223.  Nor  to  prevent  tlie  de- 
stmctirm  of  a  road  on  tiie  application  of  a  supervisor.  Putnam  v.  Valentine,  5  Ohio, 
lin.  Wliere  damage  has  been  done  by  grading  a  street  and  the  owner  has  neglected 
to  prefer  his  claim  pursuant  to  law,  he  cannot  afterwards  recover  of  the  corporation. 
Hickox  r.  Cleveland,  8  Ohio,  548.  The  liability  of  a  lessee  for  rent  continues  after 
appropriation  for  a  street,  and  he  is  therefore  entitled  to  compensation.  Foote  v.  Cin- 
cinnati, 11  Ohio,  408.  Before  the  new  constitution,  "benejiu  "  might  be  considered, 
in  Msessing  damages.  Symonds  v.  Cincinnati,  14  Ohio,  147  ;  Brown  v.  Cincinnati, 
id.  Ml :  Kramer  v.  Cleveland  &  Pittsburg  R.  R.  Co.,  6  Ohio  State,  140 ;  Columbus, 
Piqna,  4  Indiana  R.  R.  Co.  v.  Simpson,  id.  251.  The  damages  must  now  be  assessed 
by  a  joiy  of  12  men.  Lamb  v.  Lane,  4  Ohio  State,  167.  And  they  must  be  assessed 
witliout  deduction  for  benefits.  County  commissioners  may  lay  out  a  road  through 
an  incorponited  town  or  city,  unless  expressly  prohibited  by  the  charter.  Wells  v, 
MeLattffhIhi,  17  Ohio,  09.  And  see  on  the  general  subject,  Cincinnati  v.  Coombs,  16 
Ohio,  181 ;  Culbertson  t;.  Cincinnati,  id.  574 ;  Bingham  v,  DoAne,  9  id.  165 ;  Fox  v. 
Hsrt,  11  id.  414;  McMicken  v.  Cincinnati,  4  Ohio  State,  894  ;  Ferris  v.  Bramble,  5 
id.  109 ;  Shaver  r.  Starret,  4  id.  494.  As  to  the  power  to  authorize  assessments  for 
neh  purposes,  see  Reeves  o.  Treasurer  of  Wood  Cotmty,  8  Ohio  State,  888 ;  Butler 
f.  City  of  Toledo.  5  id.  225 ;  Hill  v,  Higdon,  id.  243 ;  Ernst  v.  Kunkle.  id.  520 ;  Strader 
f.  Cincinnati,  1  Hnndy,446,  464.  A  State  road  and  a  county  road  may  coexist  to- 
gtther.    Bisher  r.  Richards.  9  Ohio  State.  495. 

PnA/ic  Riven.  On  the  general  subject  see  Angell  on  Watercourses,  and  on  Tide 
Waters;  8  Kent  Com.  407,  516;  3  Western  Law  Journal,  310,  ^VJ\  4  id.  145,  190. 
With  regard  to  the  Ohio  River,  it  has  been  held  that  the  cession  of  Virginia  reserved 
the  bed  of  the  river  to  low-water  mark  on  the  Ohio  side.  Handly  v.  Anthony,  5 
Wheaton,  874 ;  Booth  v.  Shepherd,  8  Ohio  State,  248.  And  see  Sute  v.  Hoppess, 
)  Western  Law  Journal,  270.  But  with  respect  to  jurisdiction,  see  Uth  section  of 
tiie  Virginia  Compact  of  1789, 1  Revised  Statutes  of  Kentucky,  45,  which  makes 
the  joriMlietion  of  Virginia  and  Kentucky  "  concurrent  with  the  States  which  may 
ponsts  the  opposite  shores  of  the  said  river."  With  regard  to  the  provision  in  the 
ordmanoe  of  1787.  see  Hntchinson  v.  Thompson,  9  Ohio,  52;  La  Plaisance  v.  Monroe, 
1  Wslker*s  Ch.  Rep.  (Mich.)  155 ;  Gavit  v.  Chambers,  3  Ohio.  406  ;  Hogg  v.  Zanes- 
Tilie,  5  id.  410.  As  to  navigable  waters  generally,  see  Walker  v.  Board  of  Public 
Works,  16  Ohio,  640;  Hopkins  v.  Kent,  9  id.  13;  Blanchard  v.  Porter,  11  id.  188; 
Csnon  r.  BUzer,  2  Binney,  475;  Shrunk  o.  SchuvIkiU,  14  Serg.  &  R.  71 ;  Smith  v. 
Sute  of  Maiyland,  18  How.  71. 
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statutory  proviBion,  it  is  not  necessary  that  the  fee  in  the  land 
should  pass,  in  order  to  secure  the  easement  to  the  public ;  or  that 
the  dedication  should  be  made  in  any  particular  form ;  all  that  is 
required  is  the  assent  of  the  owner  of  the  land,  and  the  fact  of 
its  being  used  for  the  public  purposes  intended  by  this  appropria- 
tion. Thus  where  an  individual  lays  out  a  public  street  over  his 
land,  or  where  the  proprietor  of  a  town  reserves  a  spring  or  com- 
mon for  the  public  use,  the  easement  vests  at  once  in  the  public, 
without  regard  to  length  of  possession ;  and  the  owner  cannot 
revoke  the  dedication. 

Public  Boads.  (a)  By  these,  I  mean  roads  laid  out  by  the  pub- 
lic authorities.  The  mode  of  proceeding  to  lay  out  State,  county, 
and  township  roads,  is  detailed  at  length  in  the  statutes,  with  the 
particular  provLsions  of  which  I  shall  not  tax  your  memory.  The 
government  has  authority  under  the  constitution,  as  we  have 
seen,  to  appropriate  the  land  of  individuals  for  these  purposes,  on 
making  them  a  compensation.  But  the  public  acquire  thereby 
only  an  easement  in  the  land  so  appropriated.  The  fee-simple,  sub- 
ject to  the  easement,  still  remains  in  the  former  proprietor,  (i)  And 
where  land  is  granted  bounded  upon  a  road,  the  grant  extends  to 
the  middle  of  the  road,  unless  the  contrary  be  expressed. (c)  The  dif- 
erence,  then,  between  streets  laid  out  by  individuals,  and  roads  laid 
out  by  government,  is,  that  in  the  former  the  fee  is  in  the  town,  and 
in  the  latter  the  fee  is  in  individuals ;  while  in  both  the  easement 
belongs  to  the  public.  In  either  case,  if  the  road  becomes  impassa- 
ble, the  public  have  a  right  to  pass  over  the  adjoining  land  with- 
out becoming  trespassers,  provided  they  do  no  unnecessary  injury. 

Public  Rivers.  The  general  doctrine  of  the  common  law  is, 
that  the  owners  of  land  bounded  by  the  sea,  or  by  navigable  riv- 
ers, where  the  tide  ebbs  and  flows,  own  only  to  ordinary  high- 
water  mark :  while  the  shore  below  belongs  to  the  public.  But  on 
navigable  rivers,  above  tide  water^  the  adjacent  ownera  own  to  the 
middle  of  the  stream,  subject  to  the  public  easement  of  navigation. 
Of  this  latter  class  are  all  the  navigable  rivers  within  this  State ; 
there  being  no  tide  within  its  limits.  By  the'fourth  article  of  com- 
pact in  the  ordinance  of  1787,  "  the  navigable  waters  leading  into 
the  Mississippi  and  St.  Lawrence,  and  the  carrying  places  between 
them,"  were  declared  to  be  "public  highways,  and  forever  free 
to  all  citizens ; "  and  by  the  ninth  section  of  the  act  of  Congress  of 
1796,  "all  navigable  rivers  within  the  North-western  Territory," 

(a)  The  right  of  paMing  on  a  highway  is  subject  to  such  incidental,  tenopomry, 
and  partial  obstructions  as  manifest  necessity  requires,  such  as  those  occasioned  by 
delivering  freiglit  at  stores  or  houses,  repairing  the  street,  constructing  sewers,  or 
building  or  repairing  houses  on  adjoining  lots.    Clark  v.  Fry,  S  Ohio  State,  36S. 

(6)  The  owner  still  retains  the  trees,  shrubs.  Ac,  growing  in  the  road,  for  all 
purposes  not  incompatible  with  the  easement.  Where  a  growing  hedge  stood  within 
the  limits  of  a  public  highway,  leaving  ample  room  for  public  travel,  which  was  not 
thereby  incommoded  or  annoyed,  and  it  was  cut  down  by  a  person  not  acting  under 
official  authority,  he  will  be  liable  therefor  to  the  owner  of  the  adjoining  land. 
Phifer  o.  Cox  21  Ohio  St  24S. 

(c)  Phillips  V.  Bowers,  7  Gray,  21. 
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were  declared  to  be  and  remain  ^^jruhlie  highway 9  ;^*  and  where 
the  opposiite  banks  of  any  stream,  not  navigable^  belonged  to  differ- 
ent persons,  ^*  the  stream  and  the  bed  thereof*  were  declared  to  be 
common  to  both.  In  regard  to  this  provision,  our  court  has  decided 
that  in  the  case  of  navigable  rivers,  the  easement  only  is  I'eserved 
to  the  public,  while  the  fee  of  the  bed  of  the  river  belongs  to  the 
adjacent  owners ;  and  that  this  act  only  affirms  the  common  law, 
in  relation  both  to  navigable  and  unnavigable  streams ;  namely, 
that  opposite  owners  should  own  to  the  middle  of  the  stream,  as 
in  case  of  roads  they  own  to  the  middle  of  the  road.  It  will  be 
observed,  that  the  words  of  the  provision  are  ^'  the  stream  and  the 
bed  thereof  shall  be  common  to  both."  A  literal  interpretation  of 
these  words  would  make  the  opposite  owners  tenants  in  common 
of  the  bed  of  the  stream,  instead  of  each  being  a  tenant  in  severalty 
to  the  middle,  as  the  court  intended  above.  Perhaps  this  distinc- 
tion may  be  of  importance  hereafter.  Our  court  has  also  decided 
that  the  legislature  has  no  authority  to  obstruct  a  public  ease- 
ment in  navigable  rivers ;  and  that  where  a  dam  was  permitted  to 
be  laid  across,  by  reason  of  which  navigators  sustained  damage, 
the  owners  of  the  dam  were  liable,  although  they  were  authorized 
by  law  to  build  the  dam,  and  used  all  diligence  to  prevent  it 
from  being  an  obstruction.  But  the  State  may  legislate  respect- 
ing these  rivers,  and  even  affect  their  navigation,  provided  all 
persons  are  equally  subjected  to  the  inconvenience  resulting  from 
such  navigation,  and  provided  the  navigation,  though  affected,  be 
not  actually  destroyed.  It  may  become  a  difBcult  question  here- 
after to  determine  what  are  navigable  rivers  within  this  act.  The 
second  section  of  the  act  of  Congress  of  1796  provides  that  navi- 
gable rivers  shall  not  be  included  in  public  survei/9  ;  but  does  not 
indicate  what  shall  be  considered  such ;  and  it  is  left  to  the  discre- 
tion of  the  surveyor  to  include  a  given  river  or  not.  But  of  course 
his  decision  cannot  be  conclusive.  In  the  deed  of  cession  by  Vir- 
ginia, the  description  specified  "  all  the  territory  to  the  north-west 
of  the  river  Ohio.*'  And  frDm  these  words  it  has  been  decided,  that 
the  ownera  on  this  side  have  no  right  of  soil,  further  than  to  the 
edge  of  the  river  at  low-water  mark.  But  as  a  matter  of  expedien- 
cy, amounting  almost  to  necessity,  the  States  bordering  on  this  riv- 
er have  habitually  exercised  a  common  jurisdiction.  The  question 
whether  the  right  of  fishing  in  these  navigable  rivers  is  a  public  right 
open  to  all,  or  a  private  right  belonging  to  the  adjacent  owners,  has 
not  been  judicially  decided  in  this  otate.  In  practice,  it  has  been 
treated  as  a  public  and  common  right.  And  in  Pennsylvania,  such 
has  been  the  decision  with  respect  to  the  rivers  of  that  State. (a) 

(a)  It  has  been  freqaently  held  in  this  country,  that  the  ebbing  and  flowing  of  the 
tide  in  a  rirer  is  not  the  test  of  its  naTigabillty.  Whether  a  river  is  navigable  or  not» 
is  a  question  of  fact  to  be  determined  in  each  case  upon  the  facts.  This  is  clearly  the 
doctrine  of  the  United  States  courts.  Russell  v.  The  Empire  State,  Newberry's  Adm. 
R.  641 ;  Spooner  v.  McConnell,  1  McLean,  887  ;  Propeller  Genesee  Chief  v.Fitzh ugh, 
12  How.  443 ;  The  Ad  Hine  v.  Trevor,  4  Wallace,  566.  Those  rivers  must  be  re- 
garded as  public  navigable  rivers  in  law,  which  are  navigable  in  fact ;  and  they  are 
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§  127.  Private  EoMmentM,  (a)  Private  easements  comprehend 
all  those  which  belong  to  particular  individuals.  They  relate 
chiefly  to  the  use  of  land^  water^  air^  and  light, 

A%  to  Land.  (()  The  most  important  easement  under  this  head 
is  the  right  oi  private  way  over  another  man*s  ground.  This  right 
ma}'  arise  in  three  ways :  from  contract,  as  where  I  expressly  grant 
this  rio^ht  to  you  ;  from  prescription^  as  where  you  have  enjoyed 
the  right  unmolested  for  a  certain  period^  which,  under  our  statute 
of  limitations,  would  probably  be  twenty-one  yeara  ;  (<?)  or  from 
necesffity^  as  where  I  sell  you  land  so  hemmed  in  by  mine,  that  you 
cannot  come  at  it  without  crossing  mine,  (d)  This  right  of  way 
is  always  coniined  to  one  particular  track,  which  the  owner  of  the 
right  is  bound  to  keep  in  repair  ;  and  if  he  suiOfers  it  to  become 
impassable,  he  cannot,  as  in  case  of  public  highways,  pass  over 
the  adjoining  land.  There  are  several  other  easements  under  this 
head,  which  are  denominated  urban^  from  being  confined  chiefly  to 
cities  and  populous  towns.  Such  are  the  right  of  support^  as  where 
I  have  a  right  to  rest  my  timbers  on  the  wall  of  your  house ;  (e) 
the  right  of  drip^  as  where  I  have  a  right  to  let  the  water  fall  from 
my  roof  upon  your  premises ;  and  the  right  of  drain^  as  where  I 
have  a  right  to  convey  water  through  your  premises.  These  rights 
may  arise  either  from  contract  or  prescription,  but  I  presume  not 
from  necessity.  When  a  party  wall  stands  equally  on  the  land  of 
each  adjacent  owner,  and  has  been  erected  at  joint  expense,  each 
owner  thereby  acquires  a  right  to  the  use  of  such  wall,  and  is  bound 
to  contribute  towards  all  necessary  repairs;  and  the  same  is  true, 


navigable  in  fact  when  the^  are  used,  or  are  susceptible  of  being  used,  in  their  ordi- 
nary condition,  as  highways  for  commerce,  over  which  trade  and  travel  are,  or  may  be, 
conducted  in  tlie  customary  modes  of  trade  and  travel  on  water.  The  Daniel  Ball, 
10  Wall.  657.  For  other  cases,  see  note  on  admiralty  jurisdiction  in  chapter  on  Judi- 
cial Department.  An  act  of  t^ongress  declaring  a  bridge  built  over  a  navigab||e  river 
dividing  two  States  to  he  a  lawful  structure,  and  a  post  n>iite,  legahzes  the  bndge  as 
built,  and  abates  a  suit  brought  to  declare  the  bridge  a  nuisance,  though  ready  for 
hearing.  The  Clinton  Bridge,  10  Wall.  451.  See  also  the  Wheeling  Bridge  case, 
IS  How.  429.  LSut  in  a  late  case  in  Kentucky,  tliese  decisions  are  said  not  to  apply  to 
questions  as  to  the  ownership  of  land  under  the  water,  and  subject  to  the  easement 
of  the  public,  and  the  court  held  that  a  grant  of  land  bounded  on  the  Ohio  extends  to 
the  centre  of  the  stream.  Barry  v.  Snyder,  3  Busli  (Ky),  266.  But  see  Martin  r. 
Nance.  8  Head,  Tenn.  649;  Tomlin  v.  Dubuque,  &c.,  R.  R.  Co.,  82  Iowa.  1()6;  Pol- 
lard's Tx^ssee  v.  Hagan,  8  How.  212;  Martin  v.  Waddell,  16  Peters,  410;  Mumford  v. 
Wardwell,  6  Wall.  4:^6.  The  couns  of  Pennsylvania,  New  Yorlc,  Iowa,  and  several 
other  States,  have  decided  the  question  in  the  same  way.  Mississippi  and  Illinois, 
however,  hf)ld  differently.  For  a  full  discussion  of  the  cases  on  this  subject,  see  an 
article  in  the  Am.  Law  Rev.  for  July,  1868. 

(/f )  Morgan  v.  Mason,  20  Ohio,  401. 

(6)  See  2  Black.  Com.  85 ;  3  Kent,  Com.  484  ;  Lasala  v.  Holbrook,  4  Paige,  169 ; 
Rust  V.  Low.  6  Mass.  90 ;  Stackpole  v.  Healy,  16  id.  88. 

(c)  8  Kent,  Com.  441. 

id)  Pinnington  v.  Galland.  20  Eng.Law  &  Eq.  561 ;  N.  Y.  Life  Ins.  &Tnut  Com- 
pany  v.  Milnor,  1  Barb.  Ch.  853.  Carbrey  r.  Willis,  7  Allen,  364.  A  way  of  neces- 
sity ceases  as  soon  as  the  necessity  to  use  it  ceases.  Abbott  v,  Stewardstown,  47 
N.  H.  228. 

(f)  Richards  v.  Rose,  24  Kng.  Law  &  Eq.  406.  As  to  the  right  of  the  owner  of  the 
surtace  to  the  support  of  mineral  strata  when  the  minei  are  owned  by  another,  see 
Humphries  v,  Brogden,  1  £ng.  Law  &  Eq.  241. 
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where  the  wall  stands  wholly  on  the  land  of  one,  provided  the 
other  has  acquired,  either  by  contract  or  prescription,  a  right  to  use 
it  as  a  party  wall,  (a)  But  without  special  provision,  which  is 
made  in  many  cities,  neither  party  can  be  compelled  to  contribute 
to  the  original  erection  of  a  party  wall,  or  to  furnish  a  portion  of 
his  laud  for  that  purpose.  At  common  law,  the  same  rules  govern 
partition  fences^  but  in  most  of  the  States  these  are  the  subject  of 
statute  regulation.  In  Ohio,  for  example,  a  partition  fence  be- 
tween two  enclosures,  without  any  agreement,  is  at  the  joint  ex- 
pense of  (K)th  proprietors.  But  if  one  owner  does  not  choose  to 
enclose  his  land,  he  is  not  bound  to  contribute.  As  to  the  foun- 
datians  of  buildings  in  compact  towns,  in  the  absence  of  special 
provision,  the  rule  is,  that  each  man  may  pull  down  his,  or  lay 
new  ones,  on  giving  notice  and  using  ordinary  care,  without  lia- 
bility for  injury  to  those  next  to  him. 

As  to  Water,  (b)  Of  the  use  of  water  in  general,  it  must  be 
observed,  that  water,  like  light  and  air,  was  undoubtedly  intended 
to  be  the  property  of  all  mankind ;  and  therefore,  while  the  use  of 
running  water  may  belong  to  a  particular  individual,  the  thing  it- 
self can  never  be  exclusively  appropriated.  An  easement  is  all  the 
property  that  can  be  had  in  it.  If,  either  from  owning  the  soil 
covered  by  water,  or  from  contract,  or  prescription,  I  am  entitled  to 
use  a  certain  body  of  water,  either  for  turning  a  mill,  or  for  fishing, 
or  for  any  other  purpose,  the  law  protects  me  in  the  enjoyment  of 
that  right,  but  at  the  same  time  forbids  the  appropriation  of  that 
water  to  mj'self,  any  further  than  is  necessary  for  that  particular 
use.  ((?)    We  have  seen  that  the  navigable  waters  of  this  State  are 

(a)  As  to  tlie  liahilitj  of  the  owners  of  a  |>arty  waU  to  contribution,  see  Slierred 
V.  Cisco,  4  Sfindforfl,  4S0,  which  decides  that  where  a  party  wall,  which  has  been 
jointly  bniltby  two  adjoining  owners,  one  half  on  land  which  eHch  owns  in  severalty,  is 
destro^d  by  fire,  tliere  is  no  obligation  resting  upon  either  to  rebuild  it,  or  to  unite 
in  building  another  piirty  wall.  The  parties  are  not  tenants  in  common  of  the  wall ; 
but  each  owns  in  severalty  the  portion  of  the  wall  situated  on  his  own  land,  with  no 
qualification  except  that  neither  has  a  right  to  pull  it  down  without  the  other's  con- 
ai*nt  8ee  Oampboll  v,  Meisier,  4  Johns.  Ch.  384;  Wolf  v.  Frost,  4  Sandf.  Ch.  72. 
Where  the  agreement  to  build  a  party  wall  contains  no  express  stipulations  for  its 
perpetual  continuance,  such  a  stipulation  will  not  be  implied,  although  it  has  been 
used  by  both  parties  for  a  period  of  more  than  twenty-one  years.  If  it  becomes 
reasonably  proper,  through  the  increased  value  of  the  property,  to  erect  a  building 
for  which  the  uhl  wall  is  not  suitable,  the  owner  of  one  lot  may,  in  such  a  case,  pull 
down  his  portion  of  the  party  wall,  using  only  reasonable  care  to  avoid  injury  to  his 
neighbor.  Hieatt  v.  Morris,  10  Ohio  State,^2d.  A  covenant  in  an  agreement  for 
the  erection  of  a  partv  wall,  by  which  the  other  party  is  to  p«iy  half  the  cost  when 
tie  uses  it,  runs  with  the  land,  and  binds  assignees.  Piatt  v.  Kggleston,  20  Ohio  St. 
414. 

(b)  See  2  Black.  Com.  14  ;  8  Kent,  Com.  48i>;  Angell  on  Watercourses.  An  ad 
relative  to  the  location  and  construction  of  ditches,  drains,  and  watercourses,  was 
passed  March  24, 1859. 

(c)  Newhall  v.  Iivson,  8  Cnsh.  696 ;  Luther  n.  Winnlsimmet  Co.,  0  id.  171 ;  Eliott 
V.  Fitchbiirg  R.  R.  Co.,  10  id.  101 ;  Ashley  v.  Wolcott,  11  id.  192;  Thnrber  v.  Martin, 
2  Gray,  394 ;  Chandler  r.  Howland,  7  id.  848.  An  action  for  a  nuisance,  caused  by 
diverting  or  otistructing  tlie  water,  will  not  lie  unless  the  damage  is  real,  material, 
and  substantial.  Cooper  p.  Hall,  6  Ohio,  821 ;  McEIroy  v.  McKIroy,  6  Ohio  State,  187. 
As  to  the  right  of  a  mill-owner,  in  order  to  improve  the  easement,  to  build  a  bridge 
over  a  public  highway,  see  Bisher  v.  Ricliards,  0  Ohio  State,  496.    An  action  la  not 
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oommon  highways;  but  that  the  adjacent  owner  owns  to  the  mid- 
dle of  the  stream.  It  follows  that  he  may  have  a  private  easement 
in  the  water  not  inconsistent  with  the  public  easement.  For  ex- 
ample, he  has  the  exclusive  right  of  drawing  nets  upon  his  own 
bank.  So  he  may  take  the  water  to  turn  a  mill  or  perform  any- 
other  service  which  does  not  interfere  with  navigation.  As  to 
waters  not  navigable,  we  have  seen  the  only  difference  to  be,  that 
the  public  has  no  easement  therein.  Accordingly,  no  individual 
can  have  a  right  even  to  fish  in  the  stream,  except  the  adjacent 
owner,  unless  by  contract  or  prescription.  The  exclusive  use  of 
the  water  belongs  to  the  adjacent  owner,  subject  to  the  great 
leading  principle  of  not  interfering  with  the  rip:hts  of  owners 
above  and  below,  (a)  As  to  grants  of  lands  adjoining  rivers,  the 
principle  is  as  in  case  of  roads,  that  they  extend  to  the  middle, 
unless  the  words  of  a  grant  exclude  such  an  inference.  The  im- 
plication is  always  in  favor  of  the  extension.  But  wlien  the 
words  of  the  grant  expressly  limit  it  to  the  edge  of  the  stream, 
low-water  mark  is  the  boundary  line ;  and  the  adjacent  owner 
would  have  no  right  to  use  the  water  beyond  that  line.  (6) 

As  to  Light  and  Air.  (e?)  In  these  elements,  as  in  water,  there 
can  be  no  absolute  property  ;  but  the  owner  of  land  may  acquire 
a  right  to  use  them  in  a  certain  way,  so  that  his  neighbor  can  do 
nothing  to  obstruct  him  in  that  use.  For  example,  if,  for  the 
period  of  prescription,  I  have  had  the  light  admitted  into  my 
house  in  a  certain  direction,  and  have  enjoyed  a  pure  atmosphere, 
I  have  acquired  such  a  right,  that  my  neighbor  can  do  nothing 
on  his  land,  either  to  obstruct  the  light  or  taint  the  atmasphere, 
without  being  guilty  of  a  nuisance;  at  least  the  rule  is  so  laid 
down  in  the  books.     But  it  must  be  taken  with  so  many  qualifi- 

maintainable  aprainst  a  person  who  by  digging  a  well  intercepts  from  a  stream  water 
which  would  otherwise  have  flowed  into  it  by  percolation  ihrongh  the  soil,  though 
such  loss  of  water  was  a  natural  effect  reasonably  to  be  expecte<l  from  digging  l\\e 
well.  Cljasemore  i'.  Richards,  26  L.  J.  (n.  s)  Kx.  898;  same  case  in  House  of  Lords. 
20  L.  J.  (n.  8.)  Kx.  81.  As  to  surface  water,  it  has  recently  been  held  that  an  action 
is  mamtainnble  for  erecting  an  embankment  on  a  man's  own  land,  by  which  the 
surface  water  of  adjoining  land  is  prevented  from  flowing  in  its  natural  course. 
Tootle  V.  Clifton,  22  Ohio  State,  247. 

{a)  Embrey  r.  Owen.  4  Kng.  L.  &  Eq.  466;  Wood  r.  Sutcliffe.  8  id.  217;  Tyler  i». 
Wilkinson,  4  Mason,  397  ;  Cooper  r.  Williams,  4  Ohio,  203,  28*) ;  Buckingham  v. 
Smith,  10  id.  288,  2'M.  As  to  the  rights  of  a«ljoining  owners  to  waier  flowing  in 
subterranean  courses,  see  Acton  v.  Hlundell,  12  M.  &  W.  324,  limited  by  Dickinson 
».  Grand  Junction  (^'inal  Co.,  9  Eng.  L.  &  Eq  518. 

{!))  M'Cullock  v.  Aten.  2  Ohio,  307 ;  Hopkins  v.  Kent,  9  Ohio,  13 ;  Benner  v.  Plat- 
ter, 6  Ohio,  501 :  Lamb  v.  Rickets.  11  Ohio,  31 1. 

(c)  See  2  Black.  Com.  14;  3  Kent,  Com.  358.  The  English  law  on  this  subject 
is  not  favorably  received  in  this  country.  Myers  u.  Gemmcll,  10  Barb.  637;  Palmer 
V.  Wetmore,  2  Sandf.  316;  Hav  r.  Lynes,  10  Ala.  6^3;  Fifty  Associntes  i'.  Tudor,  6 
Gray,  255  ;  Hubbard  v.  Town,  33  Vt.  2%;  Ward  v.  Neal,  35  Ala.  602.  It  has  since 
been  settled  in  Ohio  that  an  easement  in  light  and  air  cannot  he  gained  by  prescrip- 
titm  in  this  State,  llieatt  v.  Morris,  10  Ohio  State,  523;  Mullen  v.  Strieker,  21  Ohio 
Slate.  139  ;  lliciiardson  r.  l*ond,  15  Gray,  387.  Nor  will  the  law  of  implied  grants, 
or  implie«l  reservations  in  the  case  of  the  sale  by  the  owner  of  two  adjacent  lots  or 
one  of  them,  growing  r)Ut  of  the  nature  or  use  of  the  structures  existing  upon  the 
lots  at  or  prior  to  the  time  of  the  conveyance,  be  applied  to  such  easements.  Mullen 
V.  Strieker,  sujmx. 
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cations,  partioularly  in  cities,  and  the  application  of  it  is  of  so  rare 
occurrence,  that  a  bare  allusion  to  it  is  as  much  as  I  have  room 
lor. 

§  128.  Fixtures,  (a)     From  the  view  heretofore  given  of  what 
constitutes  realty,  it  is  obvious  that  there  may  be  certain  articles 
of  property  which  occupy  so  nearly  a  middle  place  between  realty 
mod  personalty,  that  it  is  difficult  to  say  at  once  to  which  class 
they  belong.     This  is  the  case  with  what  are  called  fixtures^  in- 
cluding those  chattels,  which,  by  being  annexed  as  appendages  to 
the  realty,  become  parcel  thereof.     The  annexation  may  be  either 
actual  or  canstmetive.     Thus  locks,  doors,  windows,  blinds,  wain- 
acots,  and  the  like,  are  actually  annexed,  while  title-deeds,  keys, 
and  the  like,  are  constructively  annexed.     It  is  of  little  conse- 
quence what  are  fixtures  and  what  are  not,  until  there  is  a  change 
of  possession,  but  then  it  will  be  a  question  of  great  importance  : 
and  this  will  happen  in  the  three  following  cases :    1.  When  the 
owner  dies.     In  this  case  it  is  not  important  to  his  creditors^  be- 
cause if  the  personalty  will  not  satisfy  their  claims,  they  can 
resort  to  the  realty.     But  between  the  widow  and  heirs^  it  is  im- 
portant; because,  if  there  be  no  children,  the  widow  has  the 
whole  of  the  personalty :  otherwise,  half  of  the  first  four  hundred 
dollars,  and  a  third  of  the  residue  ;  and  this  she  has  absolutely  ; 
whereas,  she  can  in  no  case  have  more  than  a  life*estate,  in  one- 
third  of  the  realty,  (i)     2.  When  the  owner  sells.    In  this  case, 
the  privileges  and  appurtenances,  in  which  fixtures  are  included, 
pass  with  the  land;  and  it  is  of  course  material,  as  between  the 

(a)  See  Amoton  Fiztoret ;  Hill  on  Fixtures ;  Brown  on  Fixture* ;  Chitty's  Black* 
•tone,  282.  note ;  2  Kent,  Com.  341 ;  1  Swift's  Dijr.  74 ;  10  American  Jurist,  63 ; 
Rlwee  *.  Haw,  8  East,  3S ;  Whiting  o.  Drastow.  4  Pick.  310 ;  Wall  v.  Hinds,  4  Graj, 
270;  King  v.  Johnson,  7  id.  239;  Hill  v.  Went  worth,  '2A  Vt.  429;  Fullam  v.  Stearns, 
«>id.443;  Biartinv.  Roe.  7E1.&B.287;  8.  c.  40  Eng.  L.  &  £.  63 ;  Van  Ness  r.  Pa- 
card,  2  Feters.  137.  In  Teall  r.  Hewitt,  1  Ohio  State,  611,  wiiero  this  subject  is  dis- 
oissed  at  length,  the  united  application  of  the  following  requisites  was  regarded  as  the 
safcsl  criterion  of  a  fixture :  1.  Actual  annexation  to  the  realty,  or  something  appuiv 
tenant  thereto.  2.  Appropriation  to  the  use  or  purpose  of  that  part  of  the  realty 
with  which  it  is  connected.  3.  The  intention  of  the  party  making  the  annexation  to 
make  the  article  a  permanent  accession  to  the  freehold  ;  this  intention  being  inferred 
from  the  nature  of  the  article  affixed,  the  relation  and  situation  of  the  party  making 
the  annexation,  the  structure  and  mode  of  annexation,  and  the  purpose  or  use  for 
which  the  annexation  has  been  made.  See  aUo  Voorhees  v.  McGinnis,  48  N.  Y.  278 ; 
Fortman  v.  Goepper,  14  Ohio  State,  668 ;  Hill  v.  Sewald,  63  Penn.  St.  271 ;  Meig*s 
Appeal,  02  Penn.  St  28.  "  The  general  principle  to  be  kept  in  view,  which  underlies 
all  questions  of  this  kind,  is  the  distinction  between  the  business  which  is  carried  on 
IB  or  apou  the  premises,  and  the  premises  or  Icctu  in  quo.  The  former  is  personal  in 
Its  natare,  and  articles  that  are  merely  accessory  to  the  business,  and  have  been  put 
HI  the  premises  for  that  purpose,  and  not  as  accessories  to  the  real  estate,  retain  the 
personal  character  of  the  principal  to  which  they  appropriately  belong,  and  are  sub- 
ssnrient.  But  articles  that  have  been  annexed  to  the  premises  as  accessory  to  what- 
erer  business  may  be  carried  on  upon  it,  and  not  peculiarly  for  the  benefit  of  a 
piesent  business,  which  may  be  of  a  temporary  character,  become  subservient  to  the 
icalty,  and  acquire  and  retain  its  legal  character."  Applying  these  principles,  the 
t  piers  of  a  railroad  bridge  were  held  not  fixtures  as  between  the  railroad  com- 


pany and  the  owner  of  the  land.    Wagner  v.  Cleveland  &  T.  R.  B.  Co.,  22  Ohio 
Bute,  6t&,  677-8. 

(6)  The  widow  now  in  many  cases  takes  a  larger  estate  than  this,  and  often  the 
fee.    See  chapter  on  Title  by  Descent,  notes. 
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vendor  and  vendee,  what  are  to  be  considered  fixtures.  8.  WLen 
the  owner  leases.  In  this  case,  the  question  is  more  important 
than  in  either  of  the  preceding;  for  the  lessee  often  finds  it 
necessary  for  his  business  or  comfort  to  make  various  additions 
and  improvements,  during  the  continuance  of  the  lease  ;  and  it  is 
therefore  of  the  utmost  consequence  for  him  to  understand, 
whether,  at  the  expiration  of  his  lease,  these  are  to  belong  to  liis 
landlord  or  himself.  Now  in  all  these  cases  the  ancient  rule  was, 
that  all  chattels,  when  once  fixed  to  the  realty,  became  parcel 
thereof,  and  pass  or  remain  therewith ;  but  in  modern  times,  this 
rule  has  been  very  much  relaxed,  for  the  benefit  of  trade  and 
agriculture,  in  favor  of  lessees  ;  while  in  regard  to  the  other  per- 
sons above  named,  it  remains  very  nearly  as  at  first.  Thus  a 
lessee  has  been  allowed  to  take  away  kettles  fixed  in  mortar, 
steam-engines,  mills,  and  even  buildings,  which  he  had  con- 
structed during  his  lease.  On  the  whole,  the  rule,  as  it  now 
stands,  seems  to  be,  that  if  the  articles  in  question  are  annexed 
for  the  special  purpose  of  immediate  profit,  and  make  no  neces- 
sary or  customary  appendage  to  the  realty,  and  if  they  can  be 
severed  without  injury  to  the  value  of  that  which  remains,  they 
belong  to  the  lessee;  otherwise  to  the  owner.  It  is  hardly  neces- 
sary to  add  that  these  remarks  apply  only  to  cases  where  the  par- 
ties have  made  no  special  provision  concerning  the  fixtures.' 
They  can  make  what  contract  they  please,  and  the  law  will  en- 
force it ;  but  when  they  are  silent  the  law  gives  the  construction 
I  have  mentioned. 

I  have  before  named  the  American  law  of  incorporeal  heredita- 
ments, as  one  of  the  instances  of  improvement  in  the  law  of  realty. 
If  the  student  will  now  take  the  trouble  to  read  Blackstone  or 
Cruise  on  the  same  subject,  he  will  feel  t^e  truth  of  the  remark ; 
and  he  will  see  that  the  chief  difi^erence  is  to  be  traced  to  two 
causes :  our  entire  disunion  of  church  and  state  permitting  noth- 
ing like  a  religious  establishment ;  and  our  total  abolition  of  here- 
ditary personal  distinctions.  In  a  word,  he  will  find  in  this  very 
comparison,  one  of  the  best  illustrations  of  the  proposition,  that 
the  essential  genius  of  republicanism  is  simplicity. 


LECTURE  XXL 

ESTATES  WTTH  RESPECT  TO  DURATION,  (a) 

§  129.  Nature  of  Ustates.  The  inquiry  next  in  order,  relates  to 
the  various  kinds  of  estates.  The  term  estate  when  applied  to 
realty,  signifies  the  interest  which  the  owner  has  therein :  so  that 

(a)  See  4  Kent,  Com.  lee.  54-66 ;  2  Bl.  Com.  ch.  7-0 ;  1  Swift,  h,  2,  ch.  2-7. 
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if  I  grant  all  my  ntate  in  a  certain  parcel  of  land,  all  my  interest 
thereby  passes,  without  any  other  words.  In  common  language, 
the  term  is  osed  in  a  broader  sense.  Thus  when  we  speak  of  the 
estate  of  a  ceiiAin  person,  we  mean  by  it  all  he  is  worth,  whether 
of  personalty  or  realty.  But  at  present  we  are  concerned  with 
estates  in  their  technical  acceptation :  and  here  they  divide  them- 
selves into  various  classes,  depending,  firsts  upon  their  duration  ; 
secanditf^  upon  their  commencement ;  thirdly^  upon  the  number  of 
owners;  9k\\A  fourthly^  upon  the  conditions  which  may  be  annexed 
to  them..  In  tltis  lecture,  I  shall  consider  estates  only  with  refer- 
ence to  their  duration ;  and  in  this  view  they  divide  tliemseives 
into  five  classes  ;  namely,  estates  in  fee,  for  life,  for  years,  at  will, 
and  at  sufferance.  It  has  been  customary  to  make  a  more  general 
division  of  estates  into  two  classes ;  namely, /r«€Ao/(2  eitateu  and 
e9tate$  less  than  freehold ;  and  then  estates  in  fee  and  for  life  are 
included  in  the  first  class,  being  the  only  estates  of  freehold  dig- 
nity. For  by  the  common  law  an  estate  for  the  longest  fixed 
term  of  years,  though  it  might  exceed  a  hundred  lives,  is  ac- 
counted no  more  than  h  chattel  ifUeresl;  while  an  estate  for  life, 
however  short  that  life  may  be,  is  a  freehold  interesL  This  doc- 
trine originated  in  feudal  reasons,  which  have  long  since  ceased  to 
exist.  As  a  feud,  when  once  created,  could  not  be  terminated  by 
the  mere  will  of  the  lord,  whatever  could  be  held  as  a  feud  was 
called  a  frank  tenemefit  or  freehold.  Now  feuds  could  not  be  con- 
ferred for  a  term  of  years,  but  were  either  for  life,  or  liereditary ;  and 
hence  freeholds  included  only  estates  in  fee,  and  for  life.  Again, 
feuds  were  always  conferred  by  corporeal  investiture  ;  and  hence 
by  the  common  law,  freeholds  could  not  bo  created  without  livery 
of  seuin.  (a)  This  term  seisin^  seisind,  originally  signified  actual 
possession  of  land  under  a  feudal  grant.  But  when  feuds  became 
hereditary,  and  tlie  heir  succeeded  by  law  to  the  riglits  of  the 
ancestor,  a  distinction  was  made  between  seisin  in  fact^  which 
was  the  actual  possession  before  mentioned,  and  seisin  in  law^ 
which  was  the  right  of  possession  acquired  by  the  heir  before  ^n- 
try,  but  not  perfected  into  actual  possession  until  entry.  A  similar 
distinction  is  said  to  prevail  now,  where  the  ceremony  of  livery  of 
seisin  is  still  in  use,  which  signifies  that  formal  delivery  of  posses- 
sion required  to  perfect  the  conveyance  of  a  freehold.    The  par- 

(a)  As  to  liptry  of  ieisin,  the  court*  in  Holt  v.  Hemphill,  3  Ohio,  282,  saj  :  *'  We 
have  always  lieid  that  a  complete  title  ma/  be  created,  without  sn  actual  entry,  and 
where  the  grantee  may  never  have  been  within  hundreds  of  miles  of  the  property 
granted.  The  delivery  of  the  deed  has  been  considered  as  giving  possession,  in  con- 
templation of  law,  and  the  grantee  is  presume<i  to  have  entered,  unless  that  prestump- 
tion  is  rebutted  by  facts.  .  . .  And  that  I  may  not  be  misunderstood  on  this  important 
point,  I  repeat  that  I  do  not  consider  a  formal  livery  ofaeinn,  as  practised  in  former 
times,  or  an  sctual  corporeal  entry,  as  being  at  all  necessary  to  consummate  a  title,  or 
to  vest  a  seisin  in  deed,  in  any  case  where  the  premises  are  vscant.  or  occupietl  by  a 
person  holding  under  the  grantor,  or  otherwise,  without  claim  of  title.  In  all  such 
cases,  the  execution  and  delivery  of  the  deed  vests  the  seisin,  completes  the  title,  and 
puts  the  grantee  in  tlie  same  situation  as  if  he  had  made  a  formal  entry,  and  rooeived 
the  twig  and  turf  from  the  hand  of  the  grantor." 
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ties,  grantor  and  grantee,  with  their  witnesses,  go  to  or  upon  the 
land,  and  the  grantor  actually  delivers  to  the  grantee  a  kej,  twig, 
or  some  other  thing,  as  a  symbol  of  the  delivery  of  the  land.  Bat 
the  case  was  entirely  different  with  estates  for  years  ;  not  being 
created  with  feudal  solemnities,  they  were  held  by  the  most  pre- 
carious tenure  ;  it  depended  upon  the  will  of  the  feudal  owner  to 
terminate  the  tenancy  when  he  pleased  ;  and  though  he  should 
violate  an  express  agreement,  the  tenant  had  no  remedy  for  the 
recovery  of  possession.  An  estate  for  years,  therefore,  when  held 
by  so  frail  and  slavish  a  tenure,  could  with  no  propriety  be  called 
2i  freehold.  And  such  continued  to  be  the  law  until  the  year  1530, 
when  it  was  altered  by  act  of  Parliament ;  and  the  tenant  for  years 
was  made  as  secure  in  his  possession  as  a  tenant  for  life.  Froui 
that  time,  the  real  difference  between  freehold  and  other  estates 
ceased  ;  but  the  technical  difference  in  the  mode  of  creating  them 
continues  to  this  day  in  England,  and  perhaps  in  many  of  the 
States  ;  and  from  this  difference  resulted  another ;  namely,  that 
freeholds  could  not  be  made  to  commence  at  a  future  time^  while 
other  estates  could.  The  reason  was,  that  livery  of  seisin^  being 
in  its  nature  a  present  act,  could  not  have  a  future  operation; 
M'hereas,  estates  for  years,  requiring  no  livery  of  seisin,  might  com- 
mence at  any  time  the  parties  should  agree.  In  this  State,  how- 
ever, these  technical  differences  have  also  ceased ;  for  here,  livery 
of  seisin,  as  will  appear  in  the  sequel,  is  never  necessary  in  the 
creation  of  any  estate.  The  distinction,  then,  between  fi*eehold 
and  other  estates,  is  of  no  further  use  to  us,  than  as  it  serves  to 
determine  who  are  entitled  to  exercise  certain  civil  functions,  which 
by  our  law  are  confined  to  freeholders.  And  I  shall  accordingly 
consider  estates,  with  reference  to  their  duration,  as  divided  into 
the  five  classes  before  named. 

§  130.  Estates  in  Fee,  (a)  An  estate  in  fee,  is  one,  which,  at 
the  death  of  its  owner,  if  not  otherwise  disposed  of  by  him,  de- 
scends to  his  heirs.  In  feudal  times,  as  we  have  seen,  the  term  fee 
had  a  different  signification  ;  but  now  it  means  nothing  more  than 
a  descendible  estate  ;  so  that  an  estate  in  fee  is  the  same  thing  as  an 
estate  of  inheritance.  Of  the  various  ways  in  which  this  estate 
may  be  created,  I  shall  speak  hereafter.  It  is  sufficient  now  to 
say,  that  where  it  is  created  by  deed,  the  word  heirs^  is  indispensa- 
ble, unless  otherwise  provided  by  statute ;  which  is  not  the  case 
here.  This  is  an  inflexible  rule  of  the  common  law,  and  no  words 
of  perpetuity  will  supply  the  place  of  the  word  heirs,  except  in  the 
grant  to  corporations,  where  the  word  successors^  though  not  essen- 
tial, is  usually  substituted.  (6)  Accordingly,  if  in  creating  this  estate 

(n)  2  Black.  Com.  chap.  7 ;  4  Kent,  Com.  lee.  54;  1  Cruise's  Dig.  1. 

(/>)  Con^jrepfutlonal  Society  v.  Stnrk,  .S4  Vt.  243.  A  fee  may  be  conveyed  to  a  cor- 
poration without  the  word  successors.  Tloss  r.  Adams,  4  Dutcher,  160.  This  case 
intimates  that  hy  tlie  use  of  lanjjua^e  indicating  a  clear  intention,  a  fee-simple  might 
be  conveyed  to  an  individual  without  the  word  "  heirs  ;  "  but  this  is  entirely  contrary 
to  tlie  common  law.  Tlie  necessity  of  the  word  "  heirs  "  to  the  creation  of  an  estate 
in  fee  simple  is  removed  by  stulute  in  the  foiiowhig  Staiei$:   Alabama,  Arkansas, 
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by  deed  the  word  heirs  happen  to  be  omitted,  however  clear  may 
be  tbe  intention  to  create  a  foe,  the  grantee  will  take  only  a  life- 
estate.    But  in  regard  to  urillSy  this  severity  is  relaxed,  on  account 
of  the  hurry  and  want  of  advice  with  wliich  they  are  often  made ; 
and  tliere,  any  words  of  perpetuity  signifying  an  intention  to  create 
a  fee  will  have  that  effect.     Several  of  the  States  have,  by  express 
proTision,  put  deeds  upon  the  same  footing  as  wills,  in  this  re- 
spect; and  I  cannot  help  looking  upon  the  common-law  rule  as 
arbitrary  and  unjust.     It  is  certainly  in  direct  opposition  to  one  of 
the  prevailing  rules  of  interpreting  contracts  ;  which  is,  to  construe 
tbem  most  strongly  against  the  maker  or  grantor ;  and  most  benefi- 
cially for  the  other  party.    But  its  origin  is  to  be  traced  to  the  feu- 
dal system.    At  first,  as  we  have  seen,  feuds  were  not  liei*editary. 
kt  length  they  began  to  be  conferred  on  feudatories  and  their 
heirs.    At  this  stage  of  the  law,  if  the  word  hein  was  omitted, 
the  presumption  was  that  the  lord  only  intended  to  create  an  orig- 
inal feud,  not  hereditary ;  and  this  presumption,  which  was  then 
reasonable,  has  ever  since  prevailed  in  courts  of  law.     In  courts 
of  equity,  however,  when  a  contract  for  conveyance  is  to  be  con- 
strued, this  rigid  rule  is  departed  from ;  and  the  omission  of  the 
word  heirs  is  supplied,  whenever  this  appears  to  have  been  tbe 
intention  of  the  parties. 

What  has  now  been  said  applies  to  all  estates  in  fee.     But  it  is 
usual  to  divide  these  estates  into  two  classes,  fees  simple  and  fees 
conditional.     Since,  however,  conditions  may  be  annexed  to  every 
other  species  of  estate  as  well  as  an  estate  in  fee,  I  have  thought 
it  better  to  consider  conditional  fees,  in  connection  with  other  con- 
ditional estates,  in  a  separate  division.     At  present,  therefore,  I 
am  only  concerned  with  estates  in  fee^simple.     This  is  the  highest 
possible  interest  which  a  man  can  have  in  real  property,  whether 
corporeal  or  incorporeal.     It  includes  all  interests,  present  and 
fature.     It  forms  a  unit  or  whole,  of  which  all  other  estates  are  but 
fractions  or  parts.     It  comes  to  the  owner  with  the  unlimited 
power  of  alienation  during  life ;  and  unless  he  does  something  to 
encumber  it,  passes  in  the  same  absolute  character  to  his  lieirs. 
Such  estates  are  obviously  more  in  harmony  with  the  free  spirit  of 
.   oar  institutions  than  those  which  are  closed  with  conditions  and 
limilations.    It  does  not  suit  the  genius  of  our  citizens  to  be  put 
under   restrictions  with   regard   to   the   disposition   of   pro(>erty. 
Hence,  those  "  fettered  inheritances,"  which  are  so  common  in 
England,  are  rare  in  this  country.    The  prevailing  estate  is  a  fee- 
simple.     And  this  is  one  leading  cause  of  the  exceeding  simplicity 
of  our  land  system. 

§  131.  Estates  for  life,  (a)     Estates  for  life  rank  next  in  impor- 
tance to  estates  in  fee.    We  have  seen,  that  for  feudal  reasons, 

Ocorfia,  llliiiois,  Indiann,  Iowa,  Kentucky,  Mississippi,  Missanrt,  New  York,  Tei»- 
Bsssee,  Texas,  and  Virginia,  —  the  presumption  in  tliose  States  being  declared  to  be, 
tbat  tiie  deed  passes  all  the  grantor's  estate,  unless  some  limitation  appears, 
(a)  2  Black.  Com.  ch.  8 ;  4  Kent,  Com.  lee.  65 ;  1  Cruise's  Dig.  69. 
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they  are  esteemed  of  higher  dignity  than  the  longest  estate  for 
years.  An  estate  for  life  is  so  much  taken  ofF  from  a  complete  es- 
tate in  fee.  The  future  estate  in  fee  expectant  on  the  termination 
of  the  life-estate,  is  called  either  a  reversion  or  remainder^  as  will 
be  explained  hereafter ;  and  the  two  together  constitute  one  com- 
plete  estate  in  fee.  An  estate  for  life  may  either  he  for  the  life  of 
liim  who  has  it,  or  for  the  life  of  a  third  person.  In  the  first  case. 
the  owner  is  called  tenant  for  life^  simply ;  in  the  second,  tenant  far 
another  %  Ufe^  or  in  law  French,  tenant  pur  autre  vie  ;  while  he  for 
whose  life  the  estate  is  held,  is  called  ee%iui  que  vie.  Both  these 
estates  are  of  freehold  dignity,  though  the  former  is  justly  regarded 
as  the  preferable  estate,  because  it  certainly  must  last  as  long  as 
the  owner  lives,  while  the  latter  may  not.  But  connected  with  an 
estate  for  another's  life,  is  one  curious  question.  Suppose  the 
owner  dies  before  the  man  for  whose  life  it  is  held ;  to  whom  does 
the  residue  of  this  estate  belong?  It  does  not  reveii;  to  the 
grantor,  for  the  time  has  not  expired ;  and  it  does  not  descend  to  the 
heirs  of  the  grantee,  unless  they  are  expressly  mentioned.  Tliis 
was  the  reasoning  of  the  ancient  common  law ;  and  to  solve  the 
difficulty,  any  person  was  permitted  to  take  possession  by  way  of 
special  occvpancy^  as  of  a  vacant  estate,  and  hold  it  till  the  death 
of  him  by  whose  life  the  estate  was  measured.  In  England,  and 
in  many  of  the  States,  this  doctrine  has  been  altered  by  statute. 
In  this  State,  we  have  no  provision  on  the  subject;  but  yet  I 
would  venture  to  say  that  our  courts  would  never  recognize  so 
absurd  a  doctrine,  as  to  allow  a  stranger  to  take  possession.  Un- 
doubtedly, the  residue  of  the  estate  would  go  to  the  representatives 
of  the  deceased  owner,  according  to  our  rules  of  distribution.  And 
whether  we  call  this  residue  a  freehold^  or  a  chattel  interest^  is  of 
little  consequence ;  for  in  either  case  the  heirs  will  have  it,  if  there 
be  no  debts  to  pay.  But  from  the  phraseology  of  our  statute  of 
descent,  which  confines  its  operation  to  real  estates  of  inheritance, 
of  which  the  above  is  certainly  not  one<  I  presume  that  this  re- 
maining interest  would  be  distributed  as  personal  property. 
Estates  for  life  may  be  created  either  by  the  act  of  the  parties^  or 
by  the  operation  of  law.  Thus,  if  I  grant  land  to  you  for  the 
term  of  your  life,  I  create  in  you  an  estate  for  life,  by  express 
words.  If  I  grant  land  to  you  without  any  specification  of  time, 
I  create  in  you  an  estate  for  life,  by  legal  construction!  For  it 
cannot  be  a  fee,  because  it  has  not  the  word  heirs  ;  and  it  cannot 
be  an  estate  for  years,  because  the  years  are  not  specified.  It  is 
therefore  construed  as  a  life-estate.  There  are  but  two  estates 
for  life  by  the  operation  of  law  :  namely,  d(mer  and  curtesy;  both 
resulting  from  marriage,  and  both  having  the  same  general  inci- 
dents as  other  life-estates.  Of  these  general  incidents  only  I  shall 
now  speak ;  reserving  what  is  peculiar  to  these  two  estates  for  a 
more  appropriate  place,  in  connection  with  the  mode  of  acquiring 
title. 
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Termination,  (a)  An  estate  for  life,  in  this  country,  terminates 
only  with  the  natural  death  of  the  person.  We  know  no  such 
thing  as  civil  decUh  under  the  English  law.  Monastic  seclusion 
does  not  exist  among  us ;  bills  of  attainder  are  prohibited  by  the 
federal  constitution ;  and  no  crime  creates  a  forfeiture  of  estate ; 
for  our  constitution  declares  *^  tliat  no  conviction  shall  work  cor- 
ruption of  blood,  or  forfeiture  of  estate."  And  I  presume  the 
same  principle  exists  in  all  the  States. 

Eetovere.  (i)  A  tenant  for  life  has  a  right  to  take  reasonable 
eetovere ;  tliat  is,  wood  and  Umber  necessary  for  the  purpose  of 
building  J  burning,  ploughing  y  and  fencing;  but  he  has  no  right  to 
cut  down  timber  for  any  other  purpose,  as  to  sell  it.  The  general 
principle  is,  that  he  is  entitled  to  nothing  more  than  what  is  nec- 
essary for  the  temporary  enjoyment  of  the  estate.  The  law  pre- 
Tents  him  from  impairing  the  value  of  the  inheritance,  as  we  shall 
see  more  particularly  under  the  head  of  waste.  On  the  subject  of 
estovers,  we  have  no  statutory  provision. 

Umblements.  (<?)  On  the  death  of  a  tenant  for  life,  his  represent- 
atives are  entitled  to  the  emblements  not  yet  severed  from  the  land  ; 
that  is,  to  those  annual  crept  which  were  tlie  immediate  fruits  of 
his  labor ;  such  as  grain,  garden^roots,  and  the  like.  Grass  and 
fruits  are  not  emblements,  because  they  do  not  owe  their  existence 
to  the  annual  cultivation  of  man.  -  The  doctrine  of  emblements  is, 
that  the  tenant  who  could  not  foresee  his  death,  planted  in  expectar 
tion  of  reaping;  and  it  would  be  hard  if  those  things  which  he 
planted  that  year,  should  go  to  the  next  owner  of  the  estate.  But 
where  the  tenant  knows  when  the  estate  is  to  expire,  the  emble- 
ments go  to  the  next  in  estate,  (d)  In  this  State,  («)  emblements, 
though  not  yet  severed  from  the  land,  are  regarded  in  all  respects 
as  personalty.  As  such,  they  must  bo  included  in  the  inventory 
made  by  an  executor  or  administrator,  and  as  such  they  are  levied 
upon  and  sold  on  execution.  As  a  general  rule,  no  person,  having 
a  right  to  emblements,  becomes  a  trespasser  by  entering  upon  the 
land  to  take  them  away. 

(a)  See  2  HlAck.  Com.  121. 

{b)  See  2  Black.  Com.  122 :  4  Kent,  Com.  73. 

(c)  4  Kent,  Com.  78;  Casslly  v.  Rliodes,  12  Ohio,  S8.  Jenney  v.  Gray,  6  Ohio  State, 
46.  Growinst  crops  pass  by  a  deed  or  lease  as  appiirtenfint  to  land,  unless  excepted; 
but  parol  evidence  is  admissible  to  show  that  the  parties  intended  to  consider  them 
personalty  and  accept  Uiem.  B  iker  n.  Jordan,  H  Ohio  State,  4.S8 ;  Yoamans  v.  Cald- 
well, 4  id.  71;  Backenstoss  v.  Stabler,  33  Penn.  State,  251.  Biidd  w.  Hiler,  8  Dutch, 
43 :  Shof ner  v.  Shofner,  5  Sneed,  94.  Snch  parol  evidence  is  not  admissible  in 
Indiana.  Chapman  v.  Tx>nf(,  10  Ind.  465.  Nor  in  Maine.  Brown  o.  Thurston, 
66  Maine,  126.  A  sheriff's  sale  under  partition  proceedings  does  not  pass  growing 
crops  to  the  purchaser.  Houts  ».  Showalter,  10  Ohio  Stute,  124.  But  the  judgment 
debtor,  or  mortgagor,  sowing  crops  after  a  Jndicfal  sale  of  the  premises,  loses  them, 
if  the  sale  be  confirmed.  Parker  r.  Storts,  16  Ohio  State,  861.  In  England,  a  mort- 
gagor is  not  entitled  to  growing  crops.    Walmsley  v.  Milne,  7  C.  B  (n.  a.)  116. 

{d)  Bat  in  such  a  case,  the  tenant  may  avail  himself  of  a  general  custom,  giving 
to  a  tenant  from  year  to  year  the  away-going  crops.  Foster  p.  Robinson.  6  Oiiio 
Sute,  00. 

(«)  Where  mortgaged  lands  are  sold  under  a  decree  of  foreclosure,  the  emblements 
of  a  lessee  are  protected,  and  do  not  pass  to  the  purchaser.  Casaily  v.  Rhodes.  12 
Ohio,  88. 
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Alienation,  (a)  A  tenant  for  life,  unless  the  contrary  be  stipu- 
lated, lias  the  power  of  disposing  of  his  entire  estate,  or  any  less 
portion.  And  if  he  undertakes  to  create  an  estate  in  fee,  this 
does  not  work  a  forfeiture.  The  common-law  doctrine  of  for- 
feiture, by  attempting  to  grant  a  greater  estate  than  one  has,  never 
existed  in  tliis  State,  and  probably  not  in  this  country.  Forfeit- 
ure took  place  only  under  the  common-law  conveyances,  which, 
a»  we  shall  see  under  the  proper  head,  were  never  adopted  here. 
If  therefoi-e  a  tenant  for  life  undertakes  to  convey  a  greater  estate 
than  he  has,  the  conveyance  will  be  good  for  so  much  as  he 
has. 

Incumbrances.  (5)  If  a  tenant  for  life  takes  an  estate  charged 
with  an  incumbrance,  he  is  not  required  to  pay  off  the  incum- 
brance ;  but  only  to  keep  down  the  interest,  leaving  the  principal 
to  be  paid  by  the  owner  of  the  fee.  If  this  were  not  the  rule,  the 
life-estate  might  be  of  no  value,  but  even  run  the  tenant  in  debt. 
^Equity,  therefore,  has  established  this  rule. 

Waste,  (c)  A  tenant  for  life  is  liable  for  waste.  In  general 
terms,  waste  may  be  defined  to  be,  a  spoiling  or  destroying  of 
the  estate  with  respect  to  hotises^  woodj  or  soil^  to  the  lasting  injury 
of  the  inheritance.  But  no  damage  resulting  from  the  act  of 
God,  as  lightning  or  tempest;  or  from  public  enemies,  as  an  in- 
vading army;  or  from  the  reversioner  himself,  is  waste.  There 
are  two  kinds  of  waste,  voluntary  and  permissive.  Voluntary  waste 
is  that  which  results  from  actual  commission,  as  felling  timber, 
defacing  buildings,  opening  mines,  and  changing  the  course  of 
husbandry.  Permissive  waste  is  that  which  results  from  omission^ 
as  suffering  buildings  or  other  improvements  to  go  to  decay.  But 
in  every  provision  against  waste,  estovers  are  of  course  excepted. 
And  it  has  been  held  that  where  timber  has  been  cut  down  and 
sold,  to  purchase  boards  for  making  repairs,  this  is  not  waste. 
The  circumstances  of  this  country  have  also  made  one  change  in 
the  law  respecting  waste ;  which  is,  that  in  case  of  toild  lands^  the 
tenant  may  clear  a  reasonable  portion,  for  the  purpose  of  cultiva* 
tion,  without  being  guilty  of  waste.  With  respect  to  repairs,  in 
the  absence  of  any  special  agreement  between  the  tenant  and  the 
next  in  estate,  the  rule  is,  that  the  tenant  shall  keep  the  premises 
in  as  good  condition  as  he  found  them,  inevitable  accidents  only 
excepted.  And  where  there  is  a  special  agreement  to  repair,*  the 
tenant  is  not  excused  even  by  inevitable  accident,  unless  he  so 
stipulates.  The  obligation  of  the  tenant  to  preserve  the  premises 
from  waste,  extends  also  to  the  acts  of  strangers,  for  which  he  is 
liable,  having  his  remedy  against  them.     In  some  of  the  States, 

(a)  See  4  Kent,  Com.  82 ;  2  Black.  Com  266. 

(h)  See  4  Kent.  Com.  74  ;  Decker  o.  Decker,  8  Ohio,  165 ;  Cumberland  o.  Codring^ 
ton,  d  Johns.  Ch.  R.  227  ;  and  as  to  toxea,  M'Millan  v.  Bobbins,  6  Ohio,  28. 

(c)  See  2  Black.  Com.  281 ;  4  Kent,  Com.  76;  Loomis  v,  Wilbur,  6  MatOD,  18; 
Jrtckson  r.  Brownson,  7  Johns,  227 ;  PynchoD  v,  Stearns,  11  Met  904;  Clark  o.  Hol- 
den,  7  Gray,  8 ;  Crockett  i^.  Crockett,  2  Ohio  Sute,  180. 
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waste  18  guarded  against  by  the  statutory  penalty  of  forfeiture  of 
the  place  wasted  and  treble  damages.  In  Ohio,  the  only  case  of 
forfeiture  for  waste  is  that  of  a  dower  estate.  But,  as  will  be  seen 
hereafter,  in  all  cases  of  waste,  a  court  of  equity  will  prevent  it 
by  injunction,  or  if  it  be  already  committed,  the  party  injured  may 
recover  damages  in  an  action  at  law. 

§  182.  Ustalet  for  Years,  (a)     An  estate  for  years  has  been 

(a)  On  the  general  subject,  see  2  Black.  Com.  ch.  9;  4  Kent,  Com.  lee.  56;  1 
Crnise's  Dig.  248 ;  treatiaet  on  Landlord  and  Tenant,  by  Archibald,  Taylor,  and 
Wootirall. 

As  to  Permanent  Leasehofds,  By  the  act  of  1821,  they  were  declared  to  be  real  estate 
as  to  judgment  and  execution.  By  an  act  of  1887,  they  were  declared  to  descend  as 
estates  of  inheritance.  By  an  act  of  1889,  both  tiiese  were  consolidated.  Previously, 
they  had  been  treated  as  cliattels.  Bisbee  v.  Hail,  8  Ohio,  449  ;  Reynolds  v.  Stark 
county,  6  Ohio,  204;  Murdock  v.  Ratcliff,  7  Oliio.  pt.  1,  119.  Since,  they  were  once 
adjudged  to  be  real  estate  for  all  purposes.  Loring  v.  Melendy,  1 1  Ohio,  855.  This 
is  doubted  in  Boyd  v.  Talbert,  12  Ohio,  212*;  and  the  better  opinion  is  tiiat  tliey  are 
only  so  as  to  judgments,  executions,  liens,  sales,  and  descents.  Northern  Bank  v. 
Roosa,  13  Ohio.  8^  ;  M'Lean  v.  Rockey,  3  McLean,  285. 

At  to  For/nture  and  No/ice.  In  order  to  forfeit  a  lease  for  the  non-payment  of  rent, 
the  exact  sum  due  must  be  demanded  before  sunset  on  tlie  day  whfen  due,  on  the 
land,  at  the  most  notorious  place.  Boyd  v.  Talbert,  12  Ohio,  212 ;  Connor  v.  Brad* 
ley.  I  Howard,  211.  Smith  v.  Wiiitlock,  13  Ohio  State,  471 ;  Chapman  v.  Wright, 
2i)  III.  120 ;  Jewett  v.  Berry,  20  N.  H.  86.  An  entry  to  forfeit  a  lease  of  school 
lands  roust  be  for  the  entire  tract  in  the  original  lease,  without  reference  to  sub- 
leases of  any  part.  Hart  t;.  Johns,  6  Ohio,  87.  The  only  notice  to  quit  required  in 
Ohio  is  that  provided  for  bringing  ejectment,  or  forcible  entry  and  detainer.  Spencer 
r.  Marckel,  2  Ohio,  268 ;  Baker  v.  Gittiogs,  16  Ohio,  485.  The  sUtutory  notice  to 
leave  the  premises  necessary  to  be  given  in  an  action  of  forcible  entry  and  detainer, 
before  beginning  an  action  against  a  tenant  holdmg  over  his  term,  may  be  served 
either  before  or  after  tlie  termination  of  his  term.  Leutze  v.  Herchelrode,  20  Ohio 
Sute.  3.H4. 

Miicellaneoits.  Although  a  tenant  cannot  deny  the  title  of  his  landlord,  as  it  was 
when  he  became  tenant,  he  may  show  that  it  has  terminated.  Devaeht  i;.  Newsam,  8 
Ohio,  57.  A  landlord  leasing  to  a  cropper  for  one  year,  reserving  as  rent  a  part  of  the 
crop,  has  a  lien  upon  the  growing  crop  for  his  part,  and  may  maintain  trover  tliere- 
for.  Case  v.  Hart,  11  Ohio,  864.  A  wife  cannot  make  a  valid  lease  of  her  husband's 
land.  His  ratification  will  not  help  it.  Tullis  t*.  Wiley,  6  Ohio,  294.  Where  a  parol 
lease  is  made  for  one  year,  with  talk  about  longer  time,  and  the  tenant  occupies  for 
several  years,  without  further  stipulation,  it  is  a  tenancy  from  year  to  year,  at  the 
rent  of  the  first  year.  Moore  v.  Beaseley,  3  Ohio.  294.  Where  the  lessee  assigns 
part  of  the  premises,  though  for  the  whole  term  of  his  lease,  it  is  still  only  a  sub- 
letting, and  the  original  lessor  cannot  sue  the  sublessee.  Fulton  ».  Stewart,  2  Ohio, 
215.  So  where  the  lessor  of  a  house  and  furniture  assigns  his  reversion,  the  assignee 
cannot  sue  for  rent  in  his  own  name,  unless  the  entire  interest  was  assigned  to  him. 
Jones  V.  Smith,  14  Ohio,  600;  Crawfonl  v.  Chapman,  17  Oliio,  449.  Under  the  Code, 
an  assignee  of  the  reversion  may  sue  in  his  own  name  for  breach  of  c*ovenant,  when 
he  is  the  party  beneficially  interested.  Masury  r.  South  worth,  9  Ohio  State,  840. 
Where  a  lease  is  only  signed  by  the  lessor,  he  cannot  maintain  covenant  for  rent, 
although  the  lease  had  words  for  such  a  covenant,  and  the  lettsee  took  possession. 
Trustees  r.  Spencer,  7  Ohio,  pt  2, 149.  Where  husband  and  wife  leased  for  her  life, 
withoat  covenant  for  quiet  enjoyment,  and  after  his  death  she  sold  to  another,  who 
ejected  the  lessee,  and  thereupon  he  sued  the  husband's  administrator  upon  an  implied 
covenant,  it  was  held  that  the  words  "  have  rented  '*  <)id  not  imply  a  covenant  in 
relaiion  to  a  life-estete,  though  they  might  for  years.  Worthington  v.  Young.  6  Ohio, 
813;  Young  v,  Hargrave,  7  Ohio,  pt.  2,  63.  A.,  owning  a  four  story  building,  leased 
to  B.  for  three  years  '*  the  store-room  and  cellar  thereunder."  The  other  portions  of 
the  building  were  leased  to  other  persons.  The  entire  building  was  destroyed  by 
fire.  B.,  against  the  will  of  A.,  built  a  kind  of  shed  over  the  cellar,  not  higher  than 
the  ceiling  of  the  storeroom,  and  claimed  to  hold  for  the  term  ;  but  it  was  held  that 
he  had  no  such  riglit,  and  he  was  ejected.  The  opinion  is  worth  reading  as  a  curi- 
osity. Winton  v.  Cornish,  5  Ohio,  477.  The  express  contract  of  the  lessee  fixes 
hit  liability  for  rent  for  the  whole  term.  Even  an  assignment  of  the  lease,  with  the 
aaaent  of  the  lessor,  and  his  acceptance  of  rent  subsequently  from  the  assignee,  wiU 
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defined  to  be,  a  contract  for  the  possession  and  profits  of  land, 
for  a  certain  period.     Its  distinguishing  characteristic  is,  that  it 
must  expire  at  a  fixed  period  or  terminu8j  which  is  always  ascer- 
tained at  the  creation  of  the  estate ;  hence,  the  estate  itself  is 
called  a  ierm^  and  the  tenant  a  termor.     This   estate   is  never 
created  by  the  operation  of  law,  but  always  by  the  act  of  the 
parties.     The  instrument  creating  it  is  called  a  lease^  and  the 
parties  lessor  and  lessee^  or  landlord  and  tenant.     These  latter 
terms  are  derived  from  the  feudal  system,  though  the  relation 
itself  did  not  exist  under  that  system,  all  feuds  being  freehold. 
An  estate  for  years  originally  differed  from  a  freehold  in  the  five 
following  particulars :  1.  Livery  of  seisin,  as  we  have  seen,  was 
not  necessary  in  creating  it.     Hence,  the  tenant  could  not  be  said 
to  be  seisedy  but  merely  possessed^  of  the  land.     He  had  no  interest 
in  the  soil  itself ,  but  merely  in  the  profits  of  the  soil.     His  estate 
was  therefore  treated  as  a  chattel ;  and  this  technical  distinction 
still  continues,  though  the  reason  has  ceased,  livery  of  seisin  not 
being  now  necessary  in  the  creation  of  any  estate.     2.  An  estate 
for  years  might  be  riiade  to  commence  at  a  future  time,  while  a 
freehold  could  not.     But  this  distinction,  as  we  have  seen,  no 
longer  exists.     3.  An  estate  for  years  was  originally  held,  as  we 
have  seen,  by  precarious  tenure ;   but  now  the  law  makes  this 
tenant  as  secure  in  his  possession  as  the  tenant  of  a  freehold. 
4.  An  actual  entry  by  the  tenant  was  necessary  to  perfect  this  estate. 
But  now  an  actual  entry  is  not  required  in  any  case.    The  exe- 
cution and  delivery  of  the  lease,  perfects  the  title  of  the  lessee,  to 
all  intents  and  purposes.     6.   It  made  no  difference  as  to  the 
nature  of  this  estate,  whether  it  were  for  only  a  part  of  a  year,  or 
for  any  number  of  yeara     It  might  be  for  a  month,  or  for  a  thou- 
sand years;  but  it  was  still  no  more  or  less  than  an  estate  for 
years,  with  precisely  the  same  legal  incidents.     In  fact,  by  a  very 
common  practice,  this  estate  could  be  so  created  as  to  last  for  ever, 
without  altering  its  character.     This  is  the  case  with  what  are 
called  perpetucU  leases,  in  which  a  certain  term  is  created,  renew- 
able  for  ever.     Yet  at  common  law,  these  estates,  although  they 
may  continue  for  ever,  are  nothing  more  than  estates  for  years. 
The  fee  still  remains  in  the  lessor,  and  the  lessee  has  only  a  chattel 
interest.     But  by  our  statute,  these  permanent  leasehold  estates 
are  made  subject  to  the  same  law  of  descent  and  distribution,  and 
of  sale  on  execution  or  by  decree,  as  estates  in  fee.     Though  as  to 
dower  and  curtesy,  and  in  all  other  respects  but  those  above  men- 
tioned, they  still  continue  to  be  chattel  interests.     The  incidents  of 
estates  for  years  are  nearly  the  same  as  those  of  estates  for  life, 
except  in  regard  to  emblements.    Thus  tenants  for  years,  in  the 
absence  of  a  special  agreement  to  the  contrary,  have  the  same 
right  to  estovers,  (a)  the  same  power  of  underletting,  are  in  the  same 

not  discharge  the  flnt  lessee  from  his  liabilit/.    Sntliff  v.  Atwood,  16  Ohio  Stale, 
186 ;  Frank  v.  Msguire,  42  Penn.  State,  77. 

(a)  A  tenant  for  years  lias  a  right  to  cut  wood  on  the  fann  for  flrat  and  repain, 
the  qitantitjr  cut  being  reaiooahle.    Hubhard  v.  Shaw,  12  Allen,  120. 
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manner  exenspt  from  farfditufe^  for  creating  a  greater  estate,  aii4 
are  equally  liable  for  W4t$te.  The  reason  whj  they  are  not  entitled 
to  emblements  is,  that  the  termination  of  their  estate,  is  fixed  and 
certain ;  and  it  is  their  own  folly  to  sow  what  they  know  cannot 
come  to  maturity  during  their  term. 

Rent,  (a)  But  here  is  one  additional  incident,  belonging  some- 
fimes  to  estates  for  life,  and  generally  to  estates  for  years,  which 
remains  to  be  described.  I  mean  reni.  According  to  Blackstone, 
rent  is  *^  a  certain  profit  issuing  yearly  out  of  lands  and  tenements 
corporeal ; ''  and  there  are  three  kinds  of  rent :  namely,  tenl-eerviee^ 
where  the  fee  remains  in  tlie  landlord,  and  the  tenant  is  bound  to 
render  some  corporeal  service  in  partial  or  full  return  for  the  use  of 
land,  which  service  may  be  enforced  by  distress  ;  rentrcharge^  where 
the  fee  is  granted  with  a  reservation  of  rent,  and  with  a  special 
danse  of  distress,  diarging  the  rent  upon  the  land ;  and  rentrseehy 
where  the  fee  is  granted  with  a  reservation,  of  rent,  and  without  a 
clause  of  distress,  (i)  The  term  distress  here  signifies  a  summary 
mode  allowed  to  the  landlord,  of  seizing  and  selling  the  tenant's 
property  to  satisfy  the  rent  which  he  owes.  But  in  Ohio  and  sev- 
eral other  States,  the  power  of  enforcing  payment  by  distress  is 
confined  to  the  collection  of  public  dues ;  and  the  landlord  stands 
on  the  same  footing  as  any  otiier  creditor.  Accordingly,  the  fore- 
going distinctions  are  of  little  importance ;  and  we  may  consider 
rent  simply  as  a  periodical  compensation,  in  money  or  otherwise, 
agreed  to  be  given  by  the  tenant  to  the  landlord  for  the  use  of 
realty,  the  payment  of  which  may  be  enforced  like  any  other  de- 
mand. I  say  agreed  to  be  given,  because  where  one  occupies 
another's  land  without  a  lease  containing  a  special  agreement  to 
pay  a  fixed  rent,  the  compensation  which  may  be  recovered  is  not  in 
the  shape  of  rent,  but  of  damages  which  in  an  action  for  use  and  occti^ 
potion,  or  for  mesne  profits,  as  will  be  explained  hereafter,  (c)  When 
the  relation  of  landlord  and  tenant  lias  been  created,  the  estate  of 
the  landlord  is  denominated  a  reversion,  to  which  rent  is  said  to  be 
incident.  If,  therefore,  he  conveys  the  reversion,  the  future  rent 
passes  with  it,  and  when  he  dies,  it  ^oes  to  his  heirs ;  but  it  is  oth- 
erwise if  the  rent  be  already  due.  (rf)  If  the  tenant  be  evicted  by 
a  paramount  title  in  a  stranger,  or  actually  expelled  by  the  land- 

M  Van  Kenstelaer  v.  Hays.  19  N.  Y.  6S ;  Van  R«n88elaer  v.  Ball,  id.  100. 

(6)  Van  Ren«iielaer  a.  Chadwick,  22  N.  Y.  82 ;  Wallace  v  Harmstad,  44  Penn. 
State,  402.  Where  a  right  of  re-entry  i«  reserved,  in  a  conreyance  in  fee  reserving  rent, 
upon  default  in  payment  of  rent,  the  grantor  has  a  lien  for  rents  superior  to  the  lien 
of  the  mortgagee  of  the  grantee.  Stephenson  v.  Haines,  16  Ohio  Stale,  478.  Where 
fixtures  are  leased  with  the  realty,  with  liberty  to  the  tenant  to  replace  them,  and  a 
lien  reserved  upon  the  whole  for  rent,  this  is  not  such  a  chattel  mortgage  as  requires 
filing  to  make  it  valid.    Metcalf  v.  Fosdick.  23  Ohio  State,  114. 

(c)  When  land  is  occupied  by  a  person,  not  the  owner,  in  such  a  manner  and  under 
iocn  circumstances  that  a  contract  to  pay  rent  cannot  in  law  be  implied,  rent  for  such 
occupancy  cannot  be  recovered  in  the  absence  of  an  express  contract  to  pay  it 
Mitchell  9.  Pendleton,  21  Ohio  State.  664. 

id)  Kimball  V.  Pike,  18  M.  H.  419 ;  Qibbe  v.  Rom,  2  Head,  437 ;  Gale  v.  Edwards, 
62  Maine,  863. 
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lord,  his  obligation  to  pay  rent  ceases  ;  (a)  but  no  destruction  of 
the  premises  by  fire,  flood,  or  other  inevitable  accident,  will  dis- 
charge the  obligation,  unless  the  lease  contains  a  provision  to  that 
effect,  (by  Where  the  lease  provides  for  a  forfeiture  in  case  of  non- 
payment of  the  rent  when  due,  a  tender  or  readiness  to  pay  on  the 
premises  at  any  time,  before  sunset  on  the  day  stipulated,  will  be 
sufficient.  The  tenant  is  not  obliged  to  seek  the  landlord  away 
from  the  premises  unless  he  agrees  so  to  do,  but  he  may  make 
such  tender,  and  it  will  be  good.  When  leased  property  becomes 
divided,  either  by  the  act  of  the  landlord  or  by  operation  of  law,  if 
the  parties  cannot  agree  upon  an  i4>portionment  of  rent,  it  must 
be  made  by  a  jury. 

§  133.  JEatcUes  at  Will.  ((?)  An  estate  at  will  was  originally 
where  the  tenant  occupied  at  the  mere  pleasure  of  him  who  had 
the  next  estate  ;  and  who  could  terminate  the  tenancy  at  any  mo- 
ment without  previous  notice.  Such  a  connection  between  land- 
lord and  tenant  harmonized  perfectly  with  the  arbitrary  notions  of 
a  landed  aristocracy.  It  had  but  one  redeeming  quality,  and  that 
was  with  regard  to  emblements.  The  tenant  at  will,  having  no 
knowledge  when  he  might  be  obliged  to  quit  the  premises,  was  en- 
titled to  emblements  on  the  same  ground  as  the  representatives  of 
a  tenant  for  life.  But  as  notions  of  liberty  began  to  gain  ground, 
the  slavish  character  of  this  tenancy  became  gradually  changed. 
It  was  first  settled  that  an  estate  at  will  was  equally  at  the  will  of 
both  parties  ;  and  that  neither  could  terminate  the  tenancy  without 
fair  notice  to  the  other,  (d)  The  next  improvement  was  to  deter- 
mine, that,  unless  there  was  an  express  agreement  to  hold  at  will, 
all  tenancies  for  no  stipulated  term,  should  be  construed  as  periodi- 
cal tenancies  from  year  to  year^  or  some  shorter  period,  according 
to  the  facts  of  the  case.  Tlie  establishment  of  this  wholesome  doc- 
trine, is  a  virtual  abolition  of  estates  at  will ;  and  it  has  been  fully 
recognized  in  this  State.  But  since  the  creation  of  this  periodical 
tenancy,  there  has  been  much  diversity  of  opinion  in  different 
places,  in  regard  to  the  notice  to  quit.  In  England,  it  is  half  a 
year  ;  in  some  of  the  States,  the  same ;  (e)  in  others,  a  reasonable 

(a)  Shnmwav  v.  Collins.  6  Gray,  227 ;  Leishman  v.  White,  1  AHen,  489.  But  see 
Fuller  V.  Ral.y.  10  Gray,  285. 

(h)  Peterson  v.  Gdmondson,  6  Harrington,  878;  Graham  o.  Perry,  29  Mo.  245. 
But  where  premises  are  destroyed  by  fire  before  the  commencement  of  li.e  term, 
though  after  the  execution  of  tiie  lease,  the  lessee  will  be  discharged.  Wt»od  v.  Hub- 
bell,  10  N.  Y.  479.  But  in  Ohio,  by  act  of  March  90,  1868,  the  lessee  of  a  building 
destroyed  or  rendered  unfit  for  occupancy  by  the  elements  or  other  cause,  without 
his  fault,  is  not  liable  for  rent  afterwards,  unless  the  lease  expressly  stipulates  others 
wise,  if  he  surrender  the  premises. 

(c)  See  2  Black. Com.  ch.  ix. ;  4  Kent,  Com.  lee.  56  ;  1  Cruise's  Dig.  269;  Moore 
17.  Beasetey,  8  Ohio,  294 ;  Coffin  p.  Lunt,  2  Pick.  70,  and  note  to  that  case ;  Spencer 
V.  Marckel,  2  Ohio,  265. 

{d)  The  deRth  of  the  lessor  terminates  a  tenancy  at  will,  and  the  lessee  becomes 
a  tenant  at  sufferance  only.  Reed  v.  Reed,  48  Maine,  888 ;  £sty  i;.  Baker,  50  Maine, 
825. 

(«)  Baker  v,  Adams,  5  Cash.  99.  In  Massachusetts,  it  is  three  months  in  ordinary 
cases  by  statute.  The  notice  must  terminate  at  one  of  the  regular  interyaU  of  pay- 
ment   Prescott  V.  Elm,  7  Cush.  346. 
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time ;  but  here,  nothing  is  settled.  We  have  two  ways  of  dispos- 
sessing a  refractory  tenant ;  namely,  by  the  action  of  ejectments 
and  oi  forcible  detainer.  In  ejectment,  our  statute  i-equires  ten 
days'  notice  before  the  commencement  of  the  term  to  which  the 
appearance  is  to  be  made ;  and  in  forcible  detainer,  three  days' 
notice  before  the  commencement  of  the  suit ;  hut  this  is  a  different 
thing  from  notice  to  quit.  Whatever  this  be,  it  must  be  so  given 
as  to  expire  before  or  at  the  time  the  period  expires ;  for  if  the 
tenant  has  been  allowed  to  enter  upon  a  new  period  without  notice, 
he  cannot  be  dispossessed  until  the  end  of  this  period.  And  the 
chief  criterion  to  determine  whether  a  tenancy  is  from  year  to  year, 
from  quarter  to  quarter,  or  from  month  to  month,  is  the  pay-day 
of  rent.  On  account  of  the  uncertainty  wliether  his  term  will 
be  renewed,  a  tenant  from  term  to  term  is  entitled  to  emblements 
as  much  as  if  he  was  strictly  a  tenant  at  will.  In  this  respect, 
and  in  the  right  to  notice  to  quit,  he  differs  from  a  tenant  for 
years.  In  other  respects,  his  powers,  privileges,  and  liabilities 
are  nearly  the  same. 

§  13:1.  Estates  at  Sufferance*  (a)  An  estate  at  sufferance  is 
where  one  comes  rightfully  into  possession  of  land,  but  holds  over 
after  his  interest  is  determined.  A  tenant  at  sufferance  differs 
from  a  mere  intruder  in  this,  th^t  he  is  not  a  trespasser.  But  he 
has  no  interest  capable  of  being  transferred  or  defended ;  and  it  is 
said  that,  independently  of  statutory  provision,  he  is  not  liable  to 
pay  rent.  We  have  no  statute  on  the  subject;  but  the  doctrine- is 
so  absurd  on  the  face  of  it,  that  I  presume  our  courts  would  not 
recognize  it.  The  tenant  could  not  indeed  be  sued  for  rent  techni- 
cally speaking,  under  the  lease,  because  it  has  expired  ;  but  I  have 
no  doubt  he  might  be  liable  in  an  action  far  use  and  occuj/atian. 
At  common  law,  this  tenant  is  not  entitled  to  notice  to  quit.  But 
here,  this  point  is  of  very  little  importance ;  because,  as  we  have 
seen,  there  must  be  ten  or  three  days'  notice,  as  tiie  case  may  be,' 
before  he  can  be  dispossessed  by  action.  The  landlord  may  in- 
deed enter  at  any  time,  without  notice,  and  will  not  thereby  be- 
come a  trespasser ;  and  if  he  can  turn  the  tenant  out  peaceably^  he 
will  thus  acquire  possession  immediately.  But  if  the  tenant  re- 
fuses to  go  out,  he  cannot  i^se  force  upon  his  person ;  for  though 
we  have  no  statute  making  forcible  entry  an  indictable  offence,  yet 
in  the  case  supposed,  the  landlord  could  not  justify  an  assault  and 
battery.  Unless,  therefore,  he  can  expel  the  tenant  at  sufferance 
peaceably,  he  must  give  the  required  notice,  and  then  bring  his 
action.  This  tenant  therefore  has  an  undue  advantage  over  his 
landlord.  In  England,  and  in  many  of  the  States,  a  penalty  of 
double  rent  is  imposed  by  statute  for  holding  over;  while  here, 
there  is  not  only  no  penalty,  but  in  our  course  of  proceeding,  an 
obstinate  tenant  cannot  be  expelled  under  perhaps  several  months. 
This  is  an  evil  which  calls  loudly  for  remedy. 

It  will  be  seen  that  the  foregoing  observations  have  related  to 
(a)  2  Black.  Com.  ch.  ix. ;  4  Kent»  Com.  lee.  66 ;  1  CniiM'i  Dig.  269. 
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realty  only.  In  fact  no  each  disti&otions  prerail  with  respect  to 
personalty,  on  account  of  its  transitory  nature.  There  may  in- 
deed be  a  qualified  ownership ;  that  is,  a  man  may  hare  possession 
of  an  article  of  personalty,  and  a  right  to  use  ife  for  an  indefinite 
or  definite  period,  without  being  the  absolute  owner  of  it.  But 
there  can  be  no  such  distinction  as  a  fee-simple*  or  freehold,  with 
respiect  to  it.  Technically  speaking,  personalty  is  not  hereditary. 
On  the  death  of  the  owner,  it  passes  according  to  the  law  of  (2tt- 
tribution,  to  the  personal  representatives,  but  does  not  descend  to 
the  heirs  like  the  fee  of  land.  But  all  this  will  be  explained  here- 
after. It  is  sufficient  here  to  remember  that  the  distinction  of 
estates  with  respect  to  duration  belongs  exclusively  to  realty. 


LECTURE  XXIL  • 

ESTATES  IN  RETEHSION  AND  REMAINDEE.  (a) 

§  185.  Fstates  in  Reverrian.  (6)  Estates  are  divided,  witli  re- 
spect to  their  commencement,  into  estates  in  posseMionj  in  rever- 
n<m,  and  in  remainder.  Of  estates  in  possession,  there  is  nothing 
to  he  said.  All  the  remarks  .hitherto  made,  apply  to  estates  in  the 
actual  possession  of  the  owner.  This  is  their  most  natural  and 
obvious  situation.  But  the  first  three  of  the  foivgoing  estates, 
namely,  estates  in  fee,  for  life,  and  for  years,  while  they  are  in  the 
present  occupation  of  one  person,  may  belong  in  expectancy,  either 
in  reversion  or  remainder^  to  another.  To  these  accordingly  we 
turn  our  attention.  An  estate  in  reversion  may  be  defined  to  be, 
the  residue  of  an  estate  remaining  in  the  grantor  or  his  heirs,  to 
come  to  his  or  their  possession,  after  the  determination  of  some 
particular  estate  granted  away.  It  grows  out  of  this  legal  maxim 
with  regard  to  property,  that  whatever  interest  a  man  has,  and 
does  not  dispose  of,  remains  in  him  and  his  representatives.  A 
reversion  may  be  in  fee,  for  life,  or  for  years.  Thus,  if  I  have  an 
estate  in  fee,  and  grant  you  any  smaller  estate,  the  reversion  in  fee 
still  remains  in  me.  If  I  have  an  estate  for  life,  and  grant  you 
any  smaller  estate,  the  reversion  for  life  still  continues  in  me  ;  and 
if  I  have  an  estate  for  years,  and  grant  you  an  estate  for  a  less 
number  of  years,  the  reversion  for  years  still  continues  in  me.  In 
this  way,  there  may  be  any  number  of  reversions  existing  in  the 
same  estate,  in  the  same  manner  as  a  unit  may  be  divided  into 
any  number  of  parts ;  and  all  these  estates  in  reversion,  added  to 
the  estate  in  possession,  make  togetlier  only  one  fee-simple  estate 

(a)  See  2  Black.  Com.  c1i.  11 ;  4  Kent,  Com.  lee.  60,  60;  1  Swift's  Dig.  b.  2,  ch.  9; 
2  Cniise'8  Dig.  title  Remainder  and  Rerepaion;  Fearne,  on  Remainders. 

(6)  2  Bla(£.  Com.  176 ;  4  Kent,  Com.  358 ;  2  Cruise's  Dig.  164 ;  1  HiUiard's  Dig. 
418. 
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in  possession.  An  estate  in  reversion  is  considered  as  a  present 
interest^  though  it  can  only  take  effect  in  f^ure  ;  and  as  such,  ia 
transferable  and  descendible  in  the  same  manner  as  an  estate  ia 
possession.  Formerly,  the  usual  incidents  to  a  reversion  were 
fealty  and  remt.  But  fealty  does  not  exist  here  ;  and  rent  is  nob 
inseparable.  I  may  have  a  reversion  with  or  without  rent  If 
I  lease  you  an  estate  for  years,  I  have  a  reversion  with  rent.  If  I 
sell  you  a  life-estate  outright,  I  have  a  reversion  without  rent. 
In  like  manner  I  may  separate  rent  from  the  reversion,  when  origi- 
nally connected  ;  for  I  may  grant  the  rent  without  the  reversion, 
or  tlie  reversion  without  the  rent.  The  latter,  iiowever,  can  only 
be  done  by  express  words.  If  I  grant  the  reversion  simply,  the 
rent  passes  as  an  incident.  But  if  I  grant  tlie  rent  simply,  the 
reversion  does  not  pass.  Estates  in  reversion,  however,  being  al* 
ways  created  by  operation  of  law,  and  never  by  positive  grant, 
are  so  simple  and  so  easily  comprehended,  that  no  further  remarks 
are  necessary. 

§  136.  Estates  in  Remainder,  (a)  An  estate  in  remainder  may 
be  defined  to  be,  an  estate  limited  by  the  grantor  to  take  effect  and 
be  enjoyed  by  the  grantee,  after  another  previous  estate  shall  be 
terminated.  For  example,  if  I  grant  land  to  you  for  life,  and  then 
to  your  brother  and  his  heirs,  the  latter  estate  is  a  remainder.  Tlie 
estate  which  precedes  the  remainder  is  called  a  particular  estata 
Remainders  differ  from  reversions  in  this,  that  they  are  always 
created  by  the  express  act  of  the  parties,  while  reversions  result 
from  the  operation  of  law ;  and  also  in  this  that  remainders  are 
never  limited  to  the  grantor,  while  reversions  are  always  reserved 
to  him  or  his  heirs.  In  other  words,  a  remainder  is  something 
granted ;  a  reversion  is  something  reserved.  Estates  in  remain- 
der form  by  far  the  most  abstruse  and  intricate  subject,  coo* 
nected  with  the  law  of  realty.  They  had  their  origin  in  the 
English  fondness  for  family  settlements.  It  is  not  uncommon  to 
find  in  such  settlements  eight  or  ten  remainders  limited  one 
after  the  other,  in  order  to  prevent  the  possibility  of  the  estate 
passing  out  of  tlie  family  of  the  grantor.  Fortunately,  the  spirit 
of  our  institutions  is  utterly  opposed  to  these  entangled  and  cum^ 
brous  arrangements ;  and  accordingly  our  books  contain  few  dis- 
cussions on  the  subject.  In  this  State,  so  far  as  I  know,  there  has 
not  been  a  single  case ;  not  from  any  legal  prohibition,  but  from 
the  general  disposition  of  our  citizens  to  keep  property  as  little 
trammelled  as  possible.  On  this  account,  I  shall  attempt  no  more 
than  to  give  a  very  general  statement  of  the  leading  properties 
belonging  to  remainders. 

(a)  2  BlAck  Com.  108 ;  2  Cruise's  Dig.  258 ;  4  Kent.  Com.  lee.  60,  60 ;  1  HilUard's 
Dig.  ch.  41-61,  pp.  352-418;  CHropbell  v.  Watson,  8  Oliio,  498.  Crous-remainders  are 
not  fiivored.  As  between  more  tlian  two,  they  are  never  implied,  but  must  arise 
from  the  roost  explicit  expressions  in  the  deed  or  will.  Therefore,  a  devise  "  to  my 
four  sons  or  tlie  vnrvivors  of  tliem,  and  their  heirs  and  assigns,  to  be  equally  divided 
among  them  when  the  youngest  becomes  at  age/'  waa  so  construed  that  each  took  e 
fee.    Lawrence  v,  McArter,  10  Ohio,  87. 
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To  whom  Remainders  may  he  Limited,  (a)  1.  In  this  State,  we 
have  a  statutory  restriction,  ^Hhat  no  estate  shall  be  given  or 
granted  by  deed  or  will  to  any  persons  but  such  as  are  in  being, 
or  the  immediate  issue  or  descendants  of  such  as  are  in  being,  at 
the  time  of  making  such  deed  or  will."  There  is  some  ambiguity 
in  these  words.  Had  the  statute  said  only  ^^  immediate  fs«t<e,"  we 
should  not  hesitate  to  say  that  estates  could  only  be  limited  to  per- 
sons in  being  or  their  children.  But  the  addition  of  the  word  ^^  de- 
scendants," raises  a  doubt.  It  must  either  mean  nothing  at  all,  or 
it  must  be  intended  to  include  lineal  descendants  more  remote  than 
children.  We  have  had  no  construction  of  this  statute  ;  but  from 
the  strong  aversion  the  law  manifests  to  perpetuities^  and  from  the 
existence  of  the  common-law  doctrine,  when  this  act  was  passed, 
that  the  contingencies  upon  which  estates  were  limited,  must  hap- 
pen within  a  life  or  lives  in  being,  and  twenty-one  years  afterwards, 
I  should  presume  that  our  legislature  intended  to  restrict  the  limi- 
tation of  estates  to  persons  in  being  and  their  children.  2.  An- 
other restriction  grows  out  of  the  rule  in  Shelley^s  case^  (A)  which 
may  be  thus  stated  :  Whenever  a  person,  either  by  deed  or  will, 
takes  an  estate  for  life,  and  in  the  same  instrument,  there  is  a  re- 
mainder limited,  either  immediately  or  otherwise,  to  his  heirs  in 
fee,  that  person  takes  \he  whole  estate  in  fee.  This  rule  is  said  to 
have  been  established  as  early  as  1825.  But  the  ease  from  which 
the  rule  took  its  name  is  one  reported  by  Coke.  The  existence  of 
this  rule  is  fully  recognized  in  this  State,  with  respect  to  convey- 
ances by  deed ;  and  it  was  applied  to  conveyances  by  will  until 
1840,  when  the  legislature  abrogated  it,  with  respect  to  wills,  by 
providing  that  when  lands  are  devised  to  any  person  for  life,  and 
after  his  death  to  his  heirs  in  fee,  the  devise  shall  be  construed  to 
create  an  estate  for  life  in  the  devisee,  with  a  remainder  in  fee- 
simple  to  his  heirs.  In  other  words,  the  intention  of  the  testator 
shall  be  literally  carried  into  effect.  And  it  is  to  be  hoped  that  the 
legislature  will  abrogate  it  with  respect  to  deeds ;  for  tliough  pro- 
fessedly a  rule  of  construction,  adopted  to  effectuate  the  intention 
of  tlie  parties,  its  obvious  tendency  is  to  frustrate  such  intention 
by  converting  what  was  meant  for  a  life  estate  into  a  fee-sinipla 
Besides,  there  is  scarcely  a  principle  of  our  law,  which  has  been  tlie 
subject  of  so  much  controversy.     But  I  am  at  present  concerned 

(a)  4  Kent,  Com.  264. 

(/')  1  Coke's  Rep.  104;  4  Kent,  Com.  214;  Preston,  on  Estntes.  263 ;  4  Craise't 
Dig.  .360 ;  M'Feely  v.  Moore,  5  Oliio,  464 ;  2  Black.  Com.  242 ;  2  Hiltianrs  Dig.  22  ; 
King  r.  Beck,  12  Oliio,  890 :  Williamson  &.  WillianMon,  18  B.  Moiir.  329 ;  Hampton 
V.  leather,  30  Miss.  (Cusli.)  198.  Allen  o.  Markle,  36  Penn.  Sute.  117;  Kennedy  r. 
Kennedy,  6  Dutclier,  185 ;  Thurston  r.  Thurston,  6  R.  I.  296 ;  Simpers  v.  Simpers, 
15  Md.  160;  Williams  i^.  Houston,  4  Jones,  Eq.  277 ;  Lloyd  i;.  Ranibo.  85  Ala.  709; 
Dennett  r.  Dennett,  43  N.  H.  499 ;  English  v.  Beekle,  82  Mo.  186;  Norris  v.  Henaley, 
27  Cal.  439.  In  MTeely  v.  Moore,  5  Ohio,  4r>4,  a  devise  to  a  husband  and  wife  "  to 
have  the  use  during  their  respective  lives,  then  to  descend  to  their  heirs,  to  whom  I 
bequeath  the  same,  and  to  their  heirs  and  assigns  forever,"  was  held  to  be  within  tlie 
rule  in  Shelley's  case  as  part  of  our  common  law.  But  by  the  63d  section  of  our 
Wills  Act  of  1852,  this  rule  is  abolished  with  respect  to  wills.  And  see  Armstrong 
V.  Zane,  12  Oiiio,  287 ;  King  v.  Beck,  15  Ohio,  559. 
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with  this  rule  only  so  far  as  it  is  connected  with  remainders.  The 
result  of  its  existence  is,  that  remainders  in  fee  cannot  be  limited 
by  deed  to  the  lieirs  of  the  same  person  to  whom  the  life-estate  is 
granted  ;  for  this  would  be  construed  to  be  an  estate  iu  fee-simple. 
8.  The  only  other  restriction  grows  out  of  the  distinction  between 
remainders  and  reversions.  An  ultimate  remainder  cannot  be 
limited  to  the  grantor  himself,  or  to  his  heirs  general,  because  this 
would  already  be  in  them  as  a  reversion.  This  follows  from  the 
definition  of  a  reveraion  before  given. 

How  Remainders  are  Created.  It  is  a  fundamental  property  of 
remainders,  that  they  must  always  be  created  by  the  same  instni- 
ment  or  act  which  creates  tlie  particular  estate  ;  for  if  by  one  instru* 
ment  I  should  grant  a  present  estate  to  you,  and  by  another  the 
future  estate  to  some  one  else,  tliis  last  would  not  be  the  creation 
of  a  remainder,  but  the  grant  of  a  reversion  growing  out  of  the 
first  grant  There  have  been  three  ways  in  which  remainders  could 
be  created  :  firsts  by  the  ancient  common-law  conveyances ;  secondly^ 
by  conveyances  under  the  statute  of  uses  ;  thirdly^  by  wills ;  and 
the  law  varied  considerably  according  to  the  manner  in  which  they 
were  created.  But  in  this  State,  as  will  be  explained  hereafter,  the 
common-law  conveyances  have  never  been  in  use ;  and  although  we 
have  adopted  the  conveyances  which  grew  out  of  the  statute  of  uses^ 
yet  the  statute  itself  is  not  in  force  here,  as  will  also  be  explained 
hereafter.  The  proper  division ,  therefore,  is  i  nto  remai  n  ders  created 
by  deedj  and  remainders  created  by  trill  or  executory  devises. 

The  leading  properties  of  remainders  created  by  deed,  are  as  fol* 
lows :  1.  There  must  be  a  present  particular  estate  to  precede  the 
remainder.  This  is  implied  in  the  very  term  ;  something  must  be 
taken  out,  to  leave  a  remainder.  Such  is  the  reason  usually  given ; 
and  in  mathematics  it  would  be  perfectly  satisfactory.  But  the 
student  of  law,  who  perceives  no  inherent  difficulty  in  creating  a 
future  estate,  after  a  present  estate  reserved  to  the  grantor,  will 
require  some  further  explanation.  The  necessity,  then,  for  a  partic- 
ular estate,  only  exists  where  the  freehold  is  to  pass  in  remainder ; 
and  then  it  results  from  the  doctrine  before  referred  to,  that  a  free- 
hold cannot  be  made  to  commence  in  future.  Accordingly,  when  a 
man  wishes  to  convey  a  freehold,  to  commence  at  a  future  time, 
he  must  first  create  a  particular  estate,  to  continue  until  he  wishes 
tlie  next  estate  to  commence,  and  then  limit  the  freehold  thereon. 
In  so  doing,  livery  of  seisin  is  made  to  the  particular  tenant,  and 
enures  to  the  benefit  of  the  remainder-man.  Such  is  the  artificial 
reasoning  upon  which  the  whole  system  of  remainders  is  founded. 
But  under  our  law,  this  reason  for  creating  a  particular  estate,  for 
the  mere  purpose  of  limiting  remainders  thereon,  does  not  exist, 
because  we  do  not  make  livery  of  seisin.  I  may  grant  an  estate 
of  freehold,  to  commence  at  any  time  I  please ;  and  although  this 
would  not  be  a  remainder,  it  would  answer  precisely  the  same  pur- 
pose. This  fact  certainly  renders  the  law  of  remainders  unneces- 
sary here,  but  whether  it  alters  the  law  in  any  respect^  remains  to 
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be  decided.  2.  This  particular  estate  must  be  at  least  an  estate 
for  years ;  for  an  estate  at  will  or  sufferance,  having  no  certain 
measure  of  duration,  is  of  too  slender  a  nature  to  support  a  re* 
mainder ;  since  it  would  depend  upon  the  pleasure  of  the  ^rantor^ 
whedier  the  remainder  should  ever  take  effect  at  all.  3.  This  par* 
ticular  estate  must  be  less  than  fee  simple ;  for  after  a  foe-simple 
notliing  can  remain ;  hence,  it  follows  that  the  greatest  estate  upon 
which  a  remainder  can  be  limited  is  a  conditional  fee.  4.  lliis 
particular  estate  must  not  fail  or  be  defeated  before  its  natural  tor* 
mination ;  for  when  the  particular  estate  fails,  the  ramainder  also 
fails.  The  one  is  said  to  support  tlie  other,  and  the  maturity  of  the 
particular  estate  may  be  likened  to  a  condition  precedent,  which 
must  be  fulfilled  before  the  remainder  can  take  effect.  This  rule 
seems  to  be  entirely  arbitrary,  and  founded  in  no  sulistantial  reason. 
The  idea  that  one  estate  supports  the  other,  is  purely  metaphorical ; 
it  does  not  have  this  effect  from  any  inherent  necessity,  but  merely 
because  the  law  so  ordains.  The  consequence  is  to  place  all  the 
remainder-men  more  or  less  at  the  mercy  of  him  who  lias  the  first 
estate ;  and  to  destroy  the  whole  chain  because  one  link  happens  to 
fail  This  can  only  be  obviated  by  the  cumbrous  arranf^ment  of 
appointing  trvstees^  to  preserve  the  remainders ;  an  expedient  now 
universally  adopted  in  creating  these  estates,  but  which  I  have  not 
room  particularly  to  describe.  5.  The  remainder  must  vest  in  the 
grantee,  either  during  the  continuance  of  the  particular  estate,  or 
at  the  instant  of  its  termination.  The  reason  is,  that  the  particular 
estate  and  the  remainder,  being  created  by  the  same  act,  are  con- 
sidered but  one  entire  estate,  divided  into  parts ;  and  if  tliere  could 
be  an  interval  or  hiatus  between  the  expiration  of  the  particular 
estate  and  the  commencement  of  the  remainder,  there  would  be  an 
immediate  reversion  in  the  grantor,  which  would  destroy  tlie  unity 
of  his  grant.  This  rule,  like  the  foregoing,  seems  to  be  purely  ar- 
bitrary. The  reason  here  given  would  be  good  in  mathematics, 
but  need  not  be  adopted  in  law.  What  harm  could  possibly  arise 
from  allowing  the  grantor  to  enjoy  the  intervening  estate,  until  by 
the  terms  of  the  grant  tlie  remainder-man  could  take  it,  and  then 
giving  it  to  him?  There  is  surely  no  necessity  for  breaking  up  the 
whole  grant,  when  the  deficiency  could  be  so  easily  supplied ;  yet 
such  is  the  law ;  and  its  effect  can  only  be  obviated,  as  before,  by 
the  appointment  of  trustees  to  preserve  the  remainders.  These 
several  rules,  and  particularly  the  last,  give  rise  to  the  distinction 
between  vested  and  contingent  remainders,  which  I  shall  now  pro- 
ceed to  explain. 

§  137.  Vested  and  Contingent  Remainders,  (a)   A  vested  remain^ 

(a)  A  future  contingent  mterest  in  real  estate,  in  the  nature  of  a  contingent 
remainder  or  executory  devise,  may  be  devised  or  conveyed.  Thompson  i\  Hoop,  S 
Oliio  State,  480.  Otherwise,  of  a  naked  or  remote  possibility.  Needles  i*.  Needles, 
7  id.  432.  Jeffers  v,  Lampson,  10  Ohio  State,  101 ;  Miller  and  wife  v.  Emaus,  19  N.  Y, 
884.  In  New  Hampshire,  a  conveyance  of  a  coniingent  interest  is  only  good  by  way 
of  estoppel.  Hayes  v.  Tabor,  41  N.  H.  521 ;  Ackerman's  Adm'r  i;.  Vreedland*s  Ex'rs, 
1  McCarter  (N.  J,),  128.    But  a  vetted  lemainder  may  be  conveyed  like  any  imI 
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ier  is  where  a  present  interest  passes  to  a  determinate  person,  to 
be  enjoyed  in  future.  Thus,  if  I  grant  an  estate  to  you  for  life, 
with  remainder  to  your  brother  and  his  heirs  in  fee,  your  brother 
acquires  a  pi*e6ent  interest  whicli  he  may  dispose  of  at  pleasure, 
though  it  can  only  be  enjoyed  by  him  and  his  lieirs  or  assigns  after 
your  deatli.  In  this  case,  you  perceive  there  is  no  doubt  tliat  the 
remainder  will  take  effect  at  the  moment  your  particular  estate 
expires.  In  other  words,  the  moment  yon  die  your  brother  or  his 
representatives  will  be  ready  to  take,  since  the  law  will  not  presume 
an  entire  failure  of  heirs.  On  account  of  this  certainty,  tlie  re- 
mainder is  considered  as  vesting  at  once  ;  and  becomes  as  much  a 
present  interest  as  a  reversion  is.  A  eowtingent  remainder  is  where 
no  present  uiterest  passes,  on  account  of  the  uncertainty  whether 
there  will  be  any  one  to  take  it  when  the  particular  estate  expires. 
Thus,  if  I  grant  an  estate  to  you  for  life,  with  remainder  to  the 
heirs  of  your  brother  in  fee  ;  here,  as  it  is  doubtful  wliethcr  your 
brother  will  die  before  you,  and  as  he  can  have  no  heirs  while  he 
lives,  tlie  remainder  to  his  heirs  is  contingent.  If  he  dies  before 
you,  the  remainder  at  once  vests  in  his  heirs,  and  becomes  in  them 
a  disposable  interest ;  but  if  he  survives  you,  the  remainder  never 
Teats  at  all,  because  the  particular  estate  has  pi*eviously  terminated. 
In  this  case,  the  remainder  is  contingent,  because  limited  to  an 
uncertain  person.  It  may  likewise  be  contingent,  by  being  limited 
upon  an  nncei'tain  event.  Thus,  if  I  give  you  an  estate  for  life, 
with  a  remainder  to  your  brother  if  he  survives  you,  here  the 
uncertainty  whether  your  brother  will  survive  you  makes  his  re* 
mainder  contingent.  Whenever  the  contingency  upon  which  the 
remainder  depends  is  changed  into  certainty,  the  remainder  vest.s 
of  itself  in  the  person  to  whom  it  is  limited,  without  any  act  by 
him  ;  but  until  then,  his  interest,  being  a  mere  possibility,  is  not 
the  subject  of  bargain  and  sale.  The  leading  rules  which  govern 
contingent  remainders  are  as  follows  :  1.  The  event  upon  which  a 
contingent  remainder  is  limited  must  not  be  unlawful.  Thus,  a 
remainder  limited  to  a  bastard  expected  to  be  begotten,  or  to 
a  man  upon  his  murdering  another,  would  be  void  for  unlawful- 
ness. 2.  The  event  must  be  a  common  and  not  a  remote  possi* 
bility.  Thus,  it  is  said  that  a  remainder  to  a  corporation  not  yet 
in  existence,  or  upon  the  termination  of  a  war  not  yet  commenced, 
would  be  void  from  the  beginning,  on  account  of  the  remoteness  of 
the  contingency.     8.  The  event  must  not  be  such  as  to  defeat  the 

property.  Qlidden  v.  Blodgett,  88  N.  H.  74.  Coarts  always  incline  to  construe 
remainderB  as  vested,  if  the  words  creating  them  admit  of  such  a  construction. 
Cliew's  Appeal,  ^1  Fenn.  State,  28 ;  Burd  o.  Burd,  40  Penn.  State,  182 ;  Gourley  v. 
Woodbury,  42  Vt  895.  For  cases  where  remainders  have  been  construed  to  be 
vested,  see  Blanchard  v.  Blanchard,  1  Anen,  228  ;  Brown  v.  Brown,  41  N.  H.  281 ; 
Pike  V.  Stephenson,  99  Mass.  188.  A  remainder  is  not  contingent,  unless  tiiere  is  a 
collateral  contingency  after  the  determination  of  the  primary  estate.  Weehawken 
Ferry  Co.  v.  Sisson,  2  Green  (N.  J.),  475.  But  a  devise  in  remainder  to  the  children 
of  C,  now  in  existence  or  hereafter  to  be  bom,  who  should  be  living  at  the  hnpjtening 
of  a  contingency  specified,  creates  a  cootingeut^  not  a  vested,  remainder.  Stepiient 
V,  Evans,  80  Ind.  89. 
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particular  estate.  Thus,  if  I  grant  au  estate  to  you  for  life,  wi& 
remainder  to  another  immediately,  on  his  paying  to  me  a  given 
sum,  this  remainder  would  be  void  in  its  very  creation,  because  it 
would  defeat  the  life-estate.  4.  If  the  contingent  remainder  be  a 
freehold,  some  vested  estate  of  freehold  must  precede  it.  The  rea- 
son is,  that  the  freehold  must  pass  out  of  the  grantor  at  the  time  of 
creating  the  remainder  ;  and,  when  it  passes  out  of  the  grantor,  it 
must  vest  somewhere  else,  since  it  cannot  remain  in  abeyance,  (a) 
Now,  it  cannot  pass  in  the  contingent  remainder,  because  that  vests 
nowhere ;  it  follows  that  it  must  pass  in  some  preceding  estate, 
which  may  either  be  the  particular  estate,  or  a  preceding  vested 
remainder.  This  rule  is  founded  upon  the  technical  doctrine  that 
livery  of  seisin  is  necessary  to  create  a  freehold.  Whether  the 
rule  will  be  recognized  in  this  State,  where  the  reason  has  ceased, 
must  be  left  to  conjecture. 

§  138.  Executory  Devises,  (b)  Remainders  created  by  will  differ 
so  much  from  i-emainders  created  by  deed,  that  they  have  taken  the 
distinct  name  of  executory  devises.  These  differences  are  to  be 
ascribed  to  that  indulgence  which  the  law  on  all  occasions  shows 
to  testators,  by  giving  effect  to  their  intentions,  however  untechni- 
cally  expressed.  A  statement  of  them  will  justify  what  has  been 
said  respecting  the  arbitrary  character  of  the  law  of  remainders, 
strictly  so  called.  1.  No  particular  estate  is  necessary  to  precede 
an  executory  devise,  since  by  will  a  freehold  might  always  be  made 
to  commence  at  a  future  time.  Thus,  if  I  devise  to  you  an  estate 
in  fee,  to  commence  six  months  after  my  death,  this  is  a  good 
executory  devise.  2.  The  limitation  of  an  estate,  by  will,  after  an 
estate  in  fee-simple,  is  said  to  be  a  good  executory  devise.  For 
example,  if  I  devise  land  to  you  and  your  heirs  for  ever,  but  if  you 
die  within  age,  then  to  your  brother  and  his  heirs,  the  limitation 
to  your  brother  and  his  heirs  is  good  by  way  of  executory  devise, 
although  the  first  estate  was  a  fee-simple,  (c)  3.  We  have  seen 
that  remainders  created  by  deed  are  defeated  by  the  failure  of  the 
particular  estate.  But  this  is  not  the  case  with  executory  devises, 
which  cannot  be  affected  by  any  subsequent  alteration  of  the 
estates  upon  which  they  are  limited.  '  Such  is  the  liberal  spirit  of 
the  law  of  executory  devises  in  these  three  important  particulars. 
For  the  purpose  of  effectuating  the  will  of  the  testator,  the  law  rises 
above  the  technical  doctrines  of  remainders,  and  follows  the  dic- 
tates of  reason.  Yet  it  seems  to  do  so  with  great  reluctance ;  for 
the  rule  is,  that  no  limitation  by  will  shall  be  construed  as  au  exec- 
utory devise  when  it  can  be  treated  as  a  contingent  remainder. 
And,  accordingly,  whenever  there  is  a  preceding  estate,  capable  of 
supporting  a  contingent  remainder,  the  next  estate  limited  by  de- 
vise is  construed  to  be  a  remainder,  and  as  such  is  liable  to  all  the 

(o)  2  Black.  Com.  107  ;  1  HilUard'ii  Tiig.  408. 

lb)  2  B\9uik.  Com.  173 ;  6  Cruise's  Dig.  461 ;  4  Kent,  Com.  lec.  60. 

(c)  I  take  this  rule  and  illustration  as  I  find  them  in  the  books.  But  it  seems  to 
me  that,  after  a  fee-simple,  Dothing  remains ;  and  that  the  example  here  given  is  one 
of  a  fee  conditional 


X8TATX8  IN  BBTSBSIOHr  ASD  B£MAIin>BB.  8S1 

incidents  of  contingent  remainders,  (a)  Executory  devises  are 
expressly  within  the  statutory  provision  before  mentioned,  restrict- 
ing the  limitation  of  estates  to  persons  in  being  and  their  issue ; 
and  tliey  are  within  the  policy  of  the  law  which  requires  the  event 
upon  which  they  are  limited  to  be  a  common  and  not  a  remote  pos- 
sibility, (i)  Accordingly,  if  I  should  devise  an  estate  to  your  sons 
to  be  born  of  a  second  wife,  while  a  first  is  living,  this  would  be 
void  for  remoteness.  So  if  I  should  devise  an  estate  to  some  per- 
son, to  take  effect  after  a  general  failure  of  your  heirs,  without 
first  devising  the  estate  to  you  and  your  heirs,  such  devise  would 
be  void  for  remoteness. 

The  foregoing  observations  on  reversions  and  remainders  have 
applied  exclusively  to  realty.  In  the  law  of  personalty,  no  such 
distinctions  are  known,  because  there  are  no  reasons  for  them.  On 
account  of  the  movable  and  transitory  nature  of  personalty,  there 
are  few  occasions  when  it  is  desirable  to  make  a  future  disposition 
of  any  specific  article ;  and  therefore  the  law  makes  no  provision 
for  such  disposition.  (^)  But  a  future  amount  of  value,  either  in 
money  or  goods,  may  be  stipulated  for,  in  the  ordinary  course  of 
contracts ;  and  by  recourse  to  trustees,  as  will  be  explained  here- 
after, future  settlements  of  personalty  can  be  made,  as  well  as  of 
realty.  What,  therefore,  you  are  here  to  remember  is,  that  there 
is  no  technical  reversion  or  remainder  in  any  specific  article  of  per* 
sonalty.  . 

The  view  I  liave  taken  of  estates  in  remainder,  is  too  brief  and 
general  to  do  any  thing  more  than  excite  your  curiosity  to  examine 
further  ;  unless,  perhaps,  it  should  lead  you  to  discuss  the  policy  of 
adhering  to  rules,  when  the  reasons  of  them  no  longer  exist.  There 
is  clearly  no  absolute  necessity  for  perpetuating  a  branch  of  law  so 
purely  arbitrary  and  technical.  A  few  brief  statutory  provisions 
would  enable  persons  to  make  future  dispositions  of  realty  as  easily 
as  of  personalty,  and  to  any  extent  which  miglit  be  deemed  expe- 
dient. Let  it  be  expressly  provided  that  any  estate  might  be  made, 
by  deed  or  will,  to  commence  at  a  future  period ;  and  that,  where 
several  successive  estates  should  thus  be  created,  the  failure  of  any 
one  should  not  affect  the  rest,  but  the  lapsed  estate  should  revert 
to  the  grantor  or  his  heirs,  until  the  next  estate  could  take  effect ; 
and  the  whole  fabric  of  remainders  would  fall  to  the  ground.  I 
hope  the  day  is  not  far  distant  when  such  a  reform  will  be  under- 
taken. 

(a)  Thompson  v.  Hoop,  6  Ohio  State,  480. 

(6)  See  the  caae  of  tiie  Church  in  Brattle  Square  n.  Grant,  8  Graj,  142,  where  it 
was  tlcclareil  to  be  the  settled  rule  in  Ennland  that  all  limitations  by  way  of  execu- 
tory devise,  wliich  may  not  take  effect  within  the  term  of  a  life  or  lives  in  being  at 
the  death  of  the  testator,  and  twenty-one  years  aAerwards,  as  a  term  in  gross,  or  in 
case  of  a  ciiild  en  ventre  sa  mere  twenty-one  years  and  nine  months,  are  void  as  too 
remote,  and  tending  to  create  perpetuities. 

(c)  But  it  has  been  held,  that  an  estate  in  remainder  may  be  created  by  will  in 
personal  property,  even  where  an  absolute  power  of  disposition  in  favor  of  particular 
objects,  or  for  the  accomplishment  of  particular  purposes,  is  given  to  tlie  first  taker, 
and  the  devine  will  be  valid  as  to  whatever  is  not  so  appropriated.  Pendeu  v.  X'endeu, 
14  Ohio  Slate,  251. 
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LECTURE  XXm 

ESTATES  IN  COMMON,  (a) 

§  189.  Different  kinds  of  Joint  Ownerships.  I  have  hitherto  spoken 
of  estates  as  if  they  belonged  to  a  single  person.  But  in  the  estates 
before  described,  several  persons  may  have  a  common  interest.  I 
speak  not  now  of  corporations  which  may  happen  to  own  realty ; 
because  the  interest  of  corporations,  whether  in  personalty  or  realty ^ 
is  of  the  same  nature,  being  measured  by  the  shares  they  hold ; 
which  shares  only  give  them  an  interest  in  the  proceeds  of  the  cor- 

E)rate  property ;  and  not  an  interest  in  the  specific  property  itself, 
ut  I  refer  to  natural  persons  having  an  undivided  interest  in  the 
same  parcel  of  realty,  no  matter  how  acquired ;  and  in  this  lecture 

1  am  to  explain  the  light  in  which  the  law  regards  such  common 
interest.  At  common  law,  estates  were  divided,  with  respect  to 
the  number  of  owners,  into  four  classes ;  namely,  estates,  in  sever- 
altf/,  in  joint-tenancy^  in  coparcenary  and  in  common.  But  an  estate 
in  severalty  means  nothing  more  than  that  the  land  belongs  to  a  sin- 
gle owner,  and  therefore  requires  no  comment.  With  respect  to  the 
other  three  estates,  the  distinctions  at  common  law  were  numerous 
and  important.  In  this  State,  however,  the  prevailing  sentiment  in 
favor  of  simplicity,  has  reduced  these  three  estates  to  one ;  namely, 
an  estate  in  common.  As  this  is  an  important  proposition,  I 
will  briefly  state  the  grounds  on  which  it  rests.  In  the  first  place, 
our  legislature  has  generally  treated  them  as  one.  In  the  second 
place,  our  court  has  expressly  decided,  that  joinirlenancies  do  not 
exist  in  Ohio.  The  case  was  one  where  land  had  been  devised  to 
husband  and  wife,  by  such  words  as  at  common  law  would  have 
created  a  joint-tenancy  in  any  other  persons ;  and  in  husband  and 
wife  would  have  given  each  the  entirety,  witli  the  indestructible 

(a)  See  2  Black.  Com.  c1i.  xii. ;  2  Kent,  Com.  lee.  64:  1  Swift's  Dig.  b.  2,  eh.  10; 

2  Cruise'fl  Dig.  4P7  ;  1  Hilliard's  Dig.  cli.  53-&5;  pp.  42(M2.  In  Sargeant  v.  Stein- 
berger,  2  Oliio,  806,  the  court  say :  '*  It  has  more  than  once  been  decided  on  the 
circuit*  that  estates  in  Joint-tenancy  do  not  exist  in  Ohio.  The  reasons  wliich  gare 
rise  to  tliis  description  of  estate  in  England  never  existed  with  us.  The  jui  arcrescendi 
is  not  founded  in  principles  of  natural  justice,  nor  in  any  reasons  of  policy  applicable 
to  our  society  or  institutions.  But,  on  the  contrary,  it  is  adverse  to  the  understanding, 
habits,  snd  feelings  of  the  people.  We  have  no  statute  recognizing  the  existence  of 
any  such  principle  as  the  right  of  survivorship.  But  we  have  vsrious  statutory  pro- 
visions inconsistent  with  it.  .  .  .  It  is  from  this  evident  that  the  legislature  have 
treated  a  joint  tenancy  as  a  tenancy  in  common.  It  Is  well  settled  that  the  joint 
tenancy  of  husband  and  wife  varies  in  many  principles  from  other  joint-tensncies.  .  .  . 
But  the  right  of  survivorship  was  the  same  as  in  other  cases  of  Join^tensncies ;  and 
in  the  case  of  husband  and  wife,  is  ss  much  at  variance  with  our  laws  and  usages  as 
in  the  common  case."  This  was  the  case  of  a  devise  to  husband  and  wife  and  their 
heirs.  In  Wilxon  i^.  Fleming,  13  Ohio,  68.  It  was  held  that  they  could  not  be  joint- 
tenants  even  of  an  equitable  estate.  And  in  Miles  v.  Fisher,  10  Ohio,  1,  it  was  held 
that  a  Joint-tenancy  could  not  be  created  by  using  the  very  words,  "  to  hold  as  Joint- 
tenants,  and  not  as  tenants  in  common." 
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riffkt  of  nmn9or$hip;  for  as  nieither  could  serer  the  jointare,  the 
irliole  would  belong  to  the  sttrrivor.  But  the  court  said,  that  inas- 
much as  our  legislature  had  unirormly  treated  a  joint-tenancy  as  a 
tenancy  in  common,  and  inasmuch  as  the  right  of  surTiTorshipy 
which  cut  off  the  heirs  of  the  deceased  joint-tenant,  is  not  conform- 
able to  the  spirit  of  our  institutions,  or  the  feelings  of  our  people, 
they  would  not  recc^ize  a  joint-tenancy.  And  as  the  same  rea* 
sons  applied  to  the  peculiar  tenancy  of  husband  and  wife,  it  should 
be  treated  as  a  tenancy  in  common,  (a)  And  in  another  case,  where 
the  devise  expressly  specified  that  the  devisees  should  hold  as  joint- 
tenants,  and  not  as  tenants  in  common,  it  was  held  tliat  they  were 
tenants  in  common.  In  the  third  place,  although  it  has  never  been 
decided  that  coparceners  differ  in  no  respect  from  tenants  in  com- 
mon, yet  this  follows  from  the  reason  above  given,  that  our  l^is- 
lature  has  uniformly  treated  them  as  the  same.  The  single  exception 
witii  respect  to  tPCLstej  only  strengthens  this  conclusion ;  for  at 
common  law,  one  joint-tenant  or  tenant  in  common  might  maintain 
an  action  for  waste  against  another,  but  a  coparcener  could  not 
So  that  our  statute,  by  extending  this  privilege  to  a  coparcener, 
only  operates  to  do  away  the^  sole  remaining  difference  between 
tenants  in  common  and  coparceners. 

§  140.  Tenants  in  common,  (fr)  The  leading  incidents  of  estates 
in  common  are  as  follows:  1.  The  only  unittf  required  between 
tenants  in  common,  is  the  unity  of  possession.  They  may  differ 
in  regard  to  interest,  title,  and  time.    They  own  undivided  parts, 

(a)  WiUon  v.  Fleming,  13  Ohio,  68.  But  in  most  of  the  States,  the  rule  of  the 
common  law  still  prevails,  and  a  deed  or  devise  to  a  husband  and  wife  and  their  heirs 
makes  them  Joint-tenants  with  a  right  of  survivorsliip.  Bates  v.  Seely ,  46  Penn.  State, 
248;  Woodford  v.  Higbee,  1  Winnton  (N.  0.),  No.  1,  287;  Babbitt  u.  Suroggin,  1 
DaTall,  272;  Ketchum  v.  Wadswortli.  5  Wis.  »5;  Wright  v.  Sadler,  20  N.  Y.  330; 
Tliornton  p.  Tiiomton,  S  Randolph,  183;  Elliott  v.  Nicliols,  8  Am.  Law  Reg.  (if.  s.) 
898.  In  New  Jersey,  by  the  Act  of  1812,  it  was  declared  that  no  estate  should  be 
considered  an  estate  in  joint-tenancy  unless  it  is  expressly  set  forth  in  the  deed  create 
ing  it  that  such  is  tlie  intention  of  the  parties.  This  act, It  has  been  held,  npplies  also 
to  conrevances  to  trustees.    Boston,  &c.  Co.  v.  Condir,  4  Green  (N.  J.),  394. 

{b)  See  2  Black.  Com.  191 ;  4  Kent,  Com.  867 ;  2  Cruise's  Dig.  54U ;  1  Hilliard's 
Dig.  chap.  54,  |Mge  488.  A  tenant  in  dower,  l>eing  also  tenant  in  common  of  the 
remainder,  may  have  partition.  Morgan  v.  Staley,  11  Ohio,  889.  Where  land  is 
purchased  with  partnerslrip  funds,  tlie  partners  are  tenants  in  common.  Greene  v. 
Graham,  6  Ohio,  261.  A  lery  and  sale  of  the  interest  of  a  tcniint  in  common, 
setting  off  his  share  by  metes  and  bounds,  instead  of  taking  his  undivided  share  in 
the  whole  tract,  is  only  good  for  his  share  in  the  portion  so  set  off  Treon  t;. 
Emerick,  6  Ohio.  S^\.  One  tenant  in  common  cannot  make  partition  by  conveying 
a  portion  of  the  common  property  by  metes  and  bounds.  His  deed  will  only  convey 
his  undivided  sliare  in  the  portion  conveyed.  Dennison  n.  Foster,  9  Oiiio,  126. 
But  see  Wliite  v,  Sayre,  2  Ohio,  110.  Where  husband  and  wife  conveyed  in  trust 
to  reconvey  to  them  "jointly,  their  heirs  and  assigns,  and  to  the  survivor  of  them," 
ac.,  which  was  done,  the  husband  took  the  entire  fee  on  the  death  of  the  wife. 
Lewis  9.  Baldwin,  11  Ohio,  862.  Where  land  is  devised  to  a  brother  and  his  wife, 
they  take  as  tenants  in  common,  and  if  the  wife  die  without  issue,  her  brothers 
will  inherit  her  share,  though  not  of  the  blood  of  the  ancestor.  Penn  v.  Cox,  16 
Ohio,  80.  Wliere  the  owner  and  occupier  of  a  farm  are,  according  to  a  contract 
between  tliem,  to  share  the  crope,  they  are  tenants  in  common  of  the  crops  until  a 
division.  Walker  o.  FiCts,  24  Pick.  101 ;  Caswell  v.  Districh,  15  Wend.  870 ;  Putnam 
9.  Wise,  1  Hill,  234;  Case  v.  Hart,  11  Ohio,  864;  Frost  v.  Kellofir^.  23  Vt.  .308; 
Smyth  V.  Tankersley,  20  Ala.  212.  Can*  t.  Dodge,  40  N.  H.  403;  Kno.Y  v.  Marshall, 
10  CaL  617. 
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and  occupy  promiscuously,  because  neither  knows  his  own  sev- 
eralty. In  legal  language,  they  take  by  distinct  moieties,  and  have 
no  entirety  of  interest ;  and  therefore,  there  is  no  right  of  survivor- 
ship, as  there  would  be  in  a  joint-tenancy ;  but  on  the  death  of 
either,  his  undivided  interest  descends  to  his  heirs.  2.  Tenants  in 
common  may  have  partition  made  at  any  time,  by  pursuing  the 
course  pointed  out  in  the  statute,  and  thus  become  tenants  in  sev- 
eralty. Or  they  may  make  partition  by  mutual  agreement.  The 
proceedings  in  partition  will  be  described  hereafter,  (a)  3.  Tenants 
in  common  may  maintain  waste  against  each  other,  the  nature  of 
which  has  been  already  described.  (6)  4.  The  possession  of  one  ten- 
ant in  common  is  the  possession  of  the  other.  Therefore  neither 
becomes  a  trespasser  by  entering  upon  any  part  of  the  common 
premises  ;  but  if  one  actually  ousts  the  other,  and  claims  the  whole 
to  hiinself,.ejectment  may  be  brought  against  him.  Nor  does  an 
actual  ouster  imply  force.  Whenever  one  tenant  in  common, 
either  by  words  or  actions,  denies  the  common  tenancy,  and  claims 
to  hold  the  whole,  as  exclusive  owner,  this  will  be  equivalent  to  an 
actual  ouster,  (c)  But  the  mere  taking  of  all  the  rents  by  one,  will 
not  amount  to  such  ouster.  The  other  can  only  compel  him  to  ac- 
count in  equity.  ((2)  5.  Estates  in  common  are  liable  to  curtesy  and 
dower,  and  are  alienable,  descendible,  and  devisable,  like  any  other 
estates.  These  various  matters  will  be  explained  hereafter.  6.  Ten- 
ants in  common  may  be  compelled  to  contribute  for  necessary  re- 
pairsy  but  not  for  new  improvements ;  the  law  presuming  that  the 
former  must  be  beneficial  to  all  concerned,  (e)  7.  Tenants  in  com- 
mon may  convey  their  undivided  shares  in  the  same  manner  as 
property  held  in  severalty ;  but  it  is  generally  held  that  one  tenant 
in  common  cannot  convey  a  distinct  portion  of  the  common  estate 
by  metes  and  bounds.     Our  court,  (/)  however,  has  decided  differ- 

(a)  It  is  held  in  New  York  that  partition  may  be  made  by  parol,  if  followed  hj 
actual  enjoyment  in  accordance  with  the  agreement.    Wood  v.  Fleet,  86  N.  Y.  490. 
{b)  But  see  Darden  r.  Cooper,  7  Jones/I^w,  210. 

(c)  Defending  an  ejectment  suit  brought  by  his  cotenant,  and  setting  up  the 
statute  of  limitations,  is  an  ouster.    Noble  v.  McFariand,  51  III.  226. 

(d)  A  tenant  in  common,  it  has  been  held,  who  has  received  in  money  more  than 
his  sliare  of  the  profits  of  the  estate,  is  liable  to  his  cotenant,  in  an  action  at  law  for 
the  surplus.  But  mere  occupancy  and  taking  the  profits,  without  receiving  money 
for  the  same,  will  not  give  such  right  of  action.  Shepard  t*.  Richards,  2  Gray,  424 ; 
Peck  17.  Carpenter,  7  id.  283.  And  mere  occupation  of  the  entire  premises,  without 
attorning  to  his  cotenant  or  excluding  him  from  his  rights,  does  not  render  him  liable 
for  use  anil  occupation,  to  his  cotenant.  Badger  t;.  Holmes,  6  Gray,  118.  See  Huff 
V.  McDonald,  22  Geo.  131 ;  Davis  v.  Lottich,  40  N.  Y.  898 ;  Crow  t*.  Mack,  62  III. 
832;  Israel  r.  Israel,  80  Md.  120;  Crane  v.  Waggoner,  27  Ind.  62;  Ballou  v.  Hale, 
47  N.  H.  847 ;  Webster  v.  Calef,  47  N.  H.  289.  There  must  be  either  an  actual  con- 
version or  destruction  of  the  property.  Strong  v.  Colter,  13  Minn.  82.  But  the 
destruction  need  not  be  total.  An  action  of  tort  for  misuse  of  the  property,  as  for 
wasting  water  in  an  aqueduct,  may  be  maintained.  McLellan  v.  Jennesa,  48  Vt 
188. 

(«>)  The  repairs  must  be  absolutely  necessary  to  the  enjoyment  of  the  property. 
Dech's  Appeal,  67  Penn.  State,  467.  In  Massachusetts  it  seems  to  be  held  Uiat  he 
cannot  claim  for  repairs  made  without  the  consent  of  his  cotenant  Calvert  v.  Aid- 
rich,  99  Mass.  74. 

(/)  See  White  v.  Sayre,  2  Ohio  Rep.  110.  Such  a  deed,  though  void  as  to  the 
ootenants,  is  good  as  against  the  grantor  by  estoppel.    McKey  v.  Welch,  22  Texas, 
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entlj.  The  facts  were,  that  partition  was  made  among  eight  heirs, 
and  the  portions  set  off  to  each.  Tlie  plaintiff  purchased  three  of 
these  shares,  and  took  separate  deeds  from  eadi  of  the  owners 
After  this,  the  partition  was  set  aside  for  error.  The  plaintiff  then 
brought  ejectment.  The  court  held  that  he  could  recover  one  nndi* 
Tided  eighth  part  of  the  land  conveyed  by  each  of  the  deed^.  The 
correctness  of  this  decision  is  very  questionable ;  and  in  the  dissent- 
ing opinion  of  Judge  Burnet,  the  objections  to  it  are  placed  in  a 
very  strong  liglit.  The  decision,  in  fact,  amounts  to  this,  that  one 
tenant  in  common  may  of  himself  make  a  partition  whicli  shall 
bind  the  rest.  8.  Where  partners  hold  real  estate,  they  are  treated 
in  all  respects  as  tenants  in  common.  9.  Tenants  in  common 
must  join  in  an  action  of  trespass  (a)  and  in  debt  for  rent ;  but  in 
ejectment  they  have  an  option,  either  to  join  or  sever.  It  lias  been 
said  that  they  cannot  declare  on  a  joint  demise^  because  tenants  in 
common  cannot  in  fact  make  a  joint  demise  ;  but  such  is  not  the 
law  here.  By  our  statute,  they  may  either  declare  on  a  joint  demise 
or  on  several  demises.  These  matters  will  be  better  understood 
hereafter,  when  we  come  to  consider  the  technicalities  of  practice. 

§  141.  Joint  Interest  in  Personalty.  (6)  In  general,  tlie  joint 
owners  of  personalty  are  partners,  whose  relation  to  each  other  has 
already  been  described.  Their  interest  is  rather  tliat  of  joint- 
tenants^  than  of  tenants  in  common ;  because  there  is  a  qualified 
right  of  survivorship.  And  this  is  true  generally  of  all  joint  inter- 
ests in  personalty,  though  the  owners  be  not*  strictly  partners. 
Either  of  the  joint  owners  may  control  (he  possession,  and  even 
transfer  the  title,  during  the  lives  of  all ;  and  when  either  of  them 
dies,  this  power  remains  in  the  survivors.  The  representatives  of 
the  deceased  can  only  call  the  survivors  to  account  for  their  doings, 
and  for  a  proper  share  of  the  ultimate  proceeds  of  their  manage- 
ment. Nor  can  any  one  of  the  joint  owners  convey  his  undivided 
share  of  any  specific  article  to  a  third  person.  To  avoid  the  effect 
of  any  of  these  rules  of  law,  recourse  must  be  had  to  chancery. 
But  the  maritime  law  makes  an  exception  with  respect  to  owner- 
ship of  vessels,  which  extends  also  to  steamboats  and  other  kinds 
of  water  craft  used  on  our  interior  waters.  Joint  owners  of  vessels 
are  called  part  ovmerSj  (c)  to  distinguteh  them  from  partners. 
They  are  strictly  tenants  in  common ;  for  each  part  owner  may 
dispose  of  his  undivided  share  during  life,  and  at  death  it  goes  to 
his  representatives.  Nor  can  one  of  the  part  owners  control  or 
dispose  of  the  vessel  without  authority  from  the  rest.  A  court  of 
admiralty  will  even  restrain  a  majority  from  employing  a  vessel 
against  the  will  of  the  minority,  without  giving  them  security. 

I  have  heretofore  mentioned  the  consolidation  of  all  tenancies 

890;  Holcomb  i;.  Coryell.  3  Stockton,  648.  A  levy  upon  the  undivided  interest  of  a 
tenant  in  common  in  a  piirt  only  of  tlie  land  held  in  common  is  void  as  against  hit 
eotenants.    Whitton  v.  Whitton,  88  N.  H.  127. 

Sa)  Tliis  rule  is  not  changed  by  the  code.    Depuy  v.  Strong,  87  N.  T.  872. 
6)  2  Kent,  Com.  860. 
cj  Abbott,  on  Shipping,  08-84;  8  Kent,  Com.  161. 
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of  realty,  into  that  of  a  tenancy  in  common,  as  one  of  the  instancet 
in  which  our  land  law  has  been  simplified.  The  brevity  of  this 
lecture  proves  this  proposition.  It  would  have  required  four  times 
the  space  to  discuss  this  title  of  the  English  law,  even  in  the  same 
general  manner.  Here,  then,  we  have  a  decided  gain  on  the  score 
of  simplicity,  and  without  any  countervailing  disadvantage. 


LECTURE  XXIV. 

ESTATES  UPON  CONDITION. 

§  142.  Condilians  in  general,  (a)  Hitherto,  I  hare  considered 
estates  only  in  their  simple  and  absolute  character,  unaffected  by 
any  conditions  or  qualifications  ;  but  in  the  creation  of  estates,  it 
often  happens  that  certain  conditions  are  annexed,  according  to 
which  they  either  become  vested,  enlarged,  or  defeated  ;  and  these 
conditions  may  be  as  various  as  the  dispositions  of  men.  Tliey 
arc  not,  however,  of  frequent  occurrence  here,  our  conveyances 
being  generally  of  the  most  simple  character.  With  the  exception 
of  leases  and  mortgages,  which  form  classes  by  themselves,  we 
rarely  meet  with  conditions  in  a  deed ;  whereas  in  the  English  law 
they  are  very  frequent.  Indeed,  under  the  feudal  system,  as  we 
have  seen,  all  estates  were  held  upon  conditions,  on  failure  of 
which,  they  might  Be  resumed  by  the  lord  of  whom  they  were  held. 
I  shall  give  a  very  general  description  of  the  conditions  which  may 
be  met  with  here,  and  of  the  rules  which  govern  them.  Conditions 
may  be  annexed  to  estates  in  fee,  for  life,  and  for  years.  Thus,  if 
I  grant  an  estate  to  you  and  your  heirs,  so  long  as  you  continue  to 
reside  in  this  State,  this  would  be  a  conditional  fee.  It  is  a  fee, 
because  it  may  continue  for  ever ;  but  since  its  continuance  depends 
upon  your  residing  in  this  State,  it  is  called  a  qualified^  base^  or 
determinable  fee.  Again,  if  I  grant  an  estate  to  you  as  long  as 
you  continue  in  a  certain*  occupation,  this  is  in  like  manner  a  con- 
ditional estate  for  life.  Lastly,  if  I  lease  you  an  estate  for  a  term 
of  years,  on  condition  that  you  occupy  it  in  a  certain  way,  tliis  is  a 
conditional  estate  for  years.  Conditions  are  either  express  or  im- 
plied.  Express  conditions  are  those  which  are  inserted  in  the  deed, 
and  are  called  conditions  in  deed.  Implied  conditions  are  those 
which  are  created  by  the  common  or  statute  law,  without  express 
words  in  the  deed.  But  as  none  of  the  examples  of  implied  con- 
ditions which  are  given  in  the  books,  will  apply  to  the  law  of  this 
State,  we  should  probably  be  safe  in  saying  that  none  but  express 

(a)  2  Black.  Com.  ch.  10;  4  Kent,  Com.  lee.  67;  1  HUliard'i  Dig.  ch.  27.28, 
pp.  217-255. 
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conditions  would  be  here  recognized,  (a)  Again,  conditions  are  either 
precedent  or  subsequent  (i)  Conditions  precedent  are  those  that 
mnst  be  performed  before  the  estate  can  commence.  Thus,  if  I 
grant  you  an  estate  upon  your  marrying  a  particular  person,  this  is 
a  condition  precedent ;  you  must  marry  before  taking  the  estate. 
Conditions  subsequent  are  those  upon  the  failure  of  which,  an 
estate  already  rested  is  defeated.  Thus,  if  I  grant  you  an  estate 
so  long  as  you  reside  upon  it,  this  is  a  condition  subsequent. 
Besides  these,  there  are  conditions  which  operate  to  enlarge  a  vested 
estate.  Thus  I  may  grant  you  an  estate  for  life,  with  the  condition 
that,  if  you  have  children,  it  shall  be  an  estate  in  fee.  This  condi- 
tion, although  subsequent  to  the  commencement  of  your  estate,  is 
precedent  to  its  enlargement,  and  therefore  strictly  belongs  to  neither 
of  the  above  classes.  The  most  important  rules  relating  to  condi- 
tions are  the  following :  — 

1.  Conditions  must  be  annexed  at  the  time  of  creating  the 
estate^  and  not  afterwards ;  because,  when  an  estate  is  once  cre- 
ated, the  grantor's  power  is  at  an  end.  Accordingly,  if  the  con- 
ditions are  contained  in  a  separate  deed,  both  must  be  executed  at 
the  same  time. 

2.  Conditions#nust  operate  upon  the  whole  estate.  If  I  should 
grant  you  an  estate  in  fee,  with  a  provision  that  upon  the  happen- 
ing of  a  certain  event  your  estate  should  cease  for  a  certain  num- 
ber of  years,  this  would  not  be  good,  it  is  said,  because  it  would 
destroy  the  unity  of  the  astate.  But  a  condition  may  operate 
upon  part  of  the  land  and  not  upon  the  rest.  Thus  one-half 
might  be  made  to  revert,  upon  a  certain  event.  There  may  be 
good  reason  for  this  distinction  under  the  technical  rules  of  the  com- 
mon law,  but  I  can  perceive  none  in  the  nature  of  the  subject.  («) 

(a)  A  condition  is  not  crented  hj  a  cUuse  in  a  deed  in  fee,  stating  that  "  it  is 
expressly  understood  between  the  parties  that  the  said  tract  or  parcel  of  land  is  not 
to  be  put "  to  any  other  than  a  specified  ase.  Thornton's  lessee  v.  Trammell,  89 
Oa.  202.  Nor  by  words  in  the  knbendnm  clause  requiring  the  grantees  to  liold  for 
a  particular  purpose,  tliere  being  no  clause  of  re-entry  or  forfeiture.  Packard  t. 
Antes,  16  Gray,  827. 

(6)  Tlie  intention  of  the  parties,  as  it  appears  in  the  deed,  determines  whether  the 
condition  is  precedent  or  subsequent.  Parmelee  v.  Oswego  and  Syracuse  R  R.  Co. 
2  Selden.  74;  8.  c  7  Barb.  6»9;  Underhill  v.  Saratoga  and  Washington  R.  R.  Co.  20 
Barb.  466.  Robbins  v.  Gieason,  47  Maine,  260.  A  condition  precedent,  wliich  is 
possible  and  lawful,  must  be  strictly  performed  to  give  the  right  of  action  wliich 
depends  on  it.  Bait.  &  O.  R.  R.  Co.  v.  Polly,  14  Grattan,  447.  Conditions  subse- 
quent are  strictly  construed  against  the  grantor.  Thus,  if  a  grant  be  made  upon  con- 
dition tliat  the  qranUe  shall  forever  keep  up  a  fence  on  the  line  between  the  land  of 
the  grantor  and  the  land  convey ed,  the  grant  will  not  be  forfeited  by  neglect  to  keep 
up  the  fence  by  the  heirs  of  the  grantee  after  liis  death.  Emerson  v.  Simpson,  43 
N.  H.  476;  Labaree  o.  Carleton.  68  Maine,  211 :  Voris  v.  Renshaw,  49  III.  426.  The 
iieirs  will  not  be  bound,  unless  expressly  named.  Page  i^.  Palmer,  48  N.  H.  886.  If 
it  be  doubtful  in  a  deed  whether  a  clause  in  a  deed  is  a  condition  or  a  coTenant,  the 
latter  constmction  must  be  adopted.  Hoyt  v.  Kimball,  49  N.  H.  822.  Where  a  con- 
dition required  a  certain  institution  should  be  permanently  located  on  the  land  within 
a  year,  it  is  satisfied  by  the  location  of  the  institution  there  bondjide,  and  the  ereo 
(ion  of  buildings,  though  they  are  subsequently  burned  down,  and  rebuilt  on  another 
spot.     Mead  v.  Ballard,  7  Wall.  200. 

(c)  And  a  condition  cannot  be  severed.  A  grant  of  a  part  of  the  reversion  wlU 
defeat  the  whole  condition.    Tinkham  v.  Erie  R.  R.  63  Barb.  893. 
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8.  Conditions  can  only  be  reserved  to  the  grantor  and  his  heirs. 
Except  by  statutory  provision,  which  we  have  not,  they  cannot  be 
reserved  to  strangers,  (a)  The  reason  assigned  is,  that  estates 
upon  condition,  do  not,  ipio  facto^  cease  upon  the  happening  of 
tlie  condition,  but  only  when  there  has  been  an  entry  for  condition 
broken,  or  some  act  equivalent  tliereto,  as  the  commencement  of 
an  action.  In  order  to  discourage  champerty  and  maintenance^  (i) 
or  the  fomenting  of  litigation,  it  was  a  maxim  of  the  English  law, 
as  we  have  seen,  that  no  right  of  action  could  be  assigned  by  one 
person  to  another.  Consequently,  the  right  of  entry  for  condition 
broken  could  not  be  reserved  to  a  stranger.  Bi»t  here  the  reason 
of  this  rule  does  not  exist,  because  we  have  no  law  against  cham- 
perty or  maintenance.  The  doctrine,  however,  that  there  must  be 
an  entryy  to  defeat  an  estate  upon  condition,  has  been  recognized 
by  our  court,  (c)  and  it  was  lield  that  the  bringing  an  ejectment 
was  equivalent  thereto.  In  this  respect,  an  estate  upon  condition 
differs  from  a  conditional  limitation.  For  example,  if  I  simply 
grant  you  an  estate  upon  condition  of  your  remaining  in  Ohio,  and 
you  break  the  condition  by  removing,  either  I  or  my  heirs  must 
enter  and  assert  our  claim,  in  order  to  defeat  your  estate ;  and  until 
we  do  80,  the  estate  continues  in  you.  But  if  I  n^ke  a  conditional 
limitation,  by  granting  an  estate  to  you  so  long  as  you  remaui 
in  Ohio,  and  then  to  another  person,  the  very  act  of  removing 
defeats  your  estate ;  and  it  vests  instantly  in  the  next  person,  with- 
out any  act  done  by  him. 

4.  Conditions  which  are  impossible  at  the  time  of  making  them, 
or  which  afterwards  become  impossible  by  the  act  of  God,  or  by 
the  act  of  the  grantor  himself,  are  void ;  and  an  estate  already 
vested  thus  becomes  absolute.  The  reason  is,  that  the  moment 
that  a  condition  becomes  impossible,  it  ceases  to  be  a  condition  in 
the  sense  intended  by  the  grant ;  and  when  this  is  not  the  fault  of 
the  grantee,  he  is  not  to  be  prejudiced  thereby.  Accordingly,  the 
estate  being  vested,  he  holds  it  discharged  of  the  condition.  Thus, 
if  1  should  grant  you  an  estate,  upon  condition  that  within  five 
years  you  should  marry  a  certain  woman,  and  she  should  l)e  dead 
at  the  time,  or  should  die  within  the  five  years,  or  I  should  marry 
her ;  in  either  case  you  would  hold  the  estate  discharged  of  the 
condition. 

5.  Conditions,  the  performance  of  which  is  unlawful,  are  void. 
Thus,  if  I  grant  you  an  estate,  the  continuance  of  which  depends 
upon  your  doing  something  which  is  illegal,  or  immoral ;  or  omit- 
ting something  which  is  your  duty,  the  condition  is  void,  and  the 
estate  which  is  vested  becomes  absolute. 

(a)  Underhill  v.  Saratoga  and  Washington  R.  R.  Co.  20  Biirb.  455.  Forfeiture, 
by  breach  of  cnmlitinn.  can  only  be  tnken  atlrnntiige  of  by  the  grantor  or  liis  heirs. 
Bewey  v.  WillifimB,  40  N.  H.  222 ;  Hooper  v.  Cummings,  46  Mftine.  860.  A  right  of 
entry  on  condition  brolcen  patnes  only  to  heirs,  and  is  not  devisable  or  assignable. 
Sonthard  v.  Cent.  R.  R.  Co  2  Dittcher,  18;  Norris  v.  Milner.  20  Ga.  668. 

(6)  See  4  Black.  Com.  134;  Key  t;.  V^ttier,  1  Ohio  Rep.  141. 

(c)  Sperfy  0.  Pond,  6  Ohio  Rep.  887.  Osgood  v.  Abbott,  68  Maine,  78 ;  Guild  v. 
Bichards,  16  Gray,  809. 
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6.  Conditions  which  are  repugnant  to  the  nature  of  the  estate, 
are  void.  Tlius,  if  I  grant  you  an  estate  in  fee,  upon  condition 
that  you  sliall  uot  part  with  it,  or  shall  not  receive  the  profits  of 
it,  these  conditions  would  be  Toid  for  repugnancy,  since  tlie  rights 
of  alienation,  and  of  taking  the  profits,  are  the  essential  incidents 
of  an  estate  in  fee.  But  the  grantor  may  prohibit  alienation  to  a 
particular  person ;  (a)  for  this  is  not  within  the  reason  of  the  rula 
So  if  tlie  estate  be  for  life  or  years,  a  condition  against  alienation  will 
be  good,  for  here  is  no  repugnancy  to  the  nature  of  the  estate. 
And  in  this  case,  a  sale  on  execution  will  not  be  considered  as  an 
alienation  so  as  to  defeat  the  estate.  (6) 

7.  Conditions  in  absolute  prevention  of  marriage  are  void  on 
grounds  of  public  policy,  except  in  the  case  of  widows  taking  lands 
from  their  deceased  husbands,  (c)  But  tlie  grantor  may  provide 
that  the  grantee  shall  not  marry  witiiout  his  consent;  because 
tliis  does  uot  absolutely  prevent  marriage. 

8.  Conditions  may  be  performed  by  any  person  having  an  inter- 
est in  the  subject-matter.  And  if  a  particular  time  be  appointed, 
the  performance  must  be  at  or  before  the  time.  The  law  is  strict 
on  this  subject,  though  equity  will  relieve  against  mere  failure  in 
point  of  tima 

9.  Equity  will  relieve  against  all  forfeitures  for  breach  of  condi- 
tions, where  a  compensation  can  be  made  in  damages ;  and  this 
renders  the  legal  doctrines  respecting  conditions  of  little  practical 
consequence,  {d) 

10.  When  the  condition  has  been  broken,  the  grantor  may,  by 
his  own  act,  debar  himself  from  taking  advantage  of  it.  (e)  Thus, 
where  a  lease  contains  a  clause  of  re-entry,  for  non-payment  of 
rent  at  a  certain  time,  and  the  lessor  accepts  rent  afterwards,  he 
cannot  enter  for  condition  broken. 

§  143.  Eidates  Tail.  (/)     My  limits  will  not  allow  a  further  con- 


Langdon  v.  Ingram,  28  Ind.  S60. 

But  the  condition  nmy  interfere  with  or  control  the  mode  of  enjoyment  of 
the  estate.  Thus,  a  condition  against  partition  has  been  held  rslid.  Hunt  o.  Wright, 
47  N.  H.  896.  So,  also,  one  agninst  the  sale  of  intoxicating  liquors  on  tlie  premises 
sold.  Plumb  V,  Tubbs.  41  N.  Y.  442.  And  a  condition  in  a  grant  of  a  fee-simple,  thai 
a  perpetual  rent  shall  be  paid,  is  yalid.     Van  Rensselaer  v,  Barringer,  3u  N.  i .  9. 

(c)  Commonwealth  v.  Stouflfer,  10  Barr,  369 ;  McOullougli's  Appeal,  12  Penn. 
Sute,  107.  But  sec  Parsons  v.  Winslow,  6  Mass.  169.  Otis  v.  Prince,  10  Graj", 
681.  But  in  Pennsylvania,  by  the  use  of  proper  words,  the  enjoyment  of  a  bequest 
can  be  limited  to  the  period  during  which  the  legatee  shall  remain  unmarried,  although 
the  general  rule  is  recognized.  Where  a  bequest  was  made  to  A.,  "  during  the  term 
she  shall  remain  the  wife  or  widow  of  my  son,"  it  was  held  that  A.  could  only  enjoy 
it  while  she  complied  with  the  conditions.  Holtz  Estate,  38  Penn.  State,  422.  But 
an  absolute  prohibition  of  marriage,  until  tlie  devisee  shall  be  twenty-one  years  old, 
is  reasonable,  and  marriage  before  reaching  that  age  will  defeat  the  estate.  Sbackle- 
Ibrd  V.  Hall,  19  III.  212. 

(d)  A  court  of  equity  will  not  allow  its  powers  to  be  used  in  any  way  to  assist 
to  divest  an  estate  for  a  breach  of  a  condition  subsequent.  Smith  v.  Jewett,  40 
N.  H.  630;  Livingston  v.  Tomliins,  4  Johns.  Cli.  431;  Warner  v.  Bennett,  81  Conn. 
488. 

[t)  Ludlow  V.  N.  T.  4  Hariem  R.  R.  Co.  12  Barb.  440. 

(/)  See  2  Black.  Com.  110;  4  Kent,  Com.  12-16.  See  act  of  April  4»  1869,  pra- 
Tiding  for  the  sale  or  lease  of  estates  tail  in  certain  cases. 
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Bideration  of  the  general  subject  of  estates  upon  condition.  But 
there  are  certain  particular  estates  upon  condition,  known  by  spe- 
cific names,  wliich,  though  not  hi  existence  here,  require  a  brief 
notice,  on  account  of  tlie  frequent  reference  made  to  them  by  way 
of  illustraticm  and  analogy.  These  are  estates  tail^  estates  by  stat- 
ute merchant,  hy  statute  staple^  and  hy  elegit.  And  first,  estates  tail. 
An  estate  tail  is  an  estate  given  to  a  man  and  some  particular 
description  of  his  heirs,  to  the  exclusion  of  all  other  heirs.  It  was 
originally  treated  as  a  fee-simple,  upon  condition  that  the  grantee 
had  the  required  heirs ;  and  accordingly,  as  soon  as  the  condition 
was  performed,  hy  the  birth  of  the  specified  heirs,  the  estate  be- 
came absolute.  But  as  this  construction  tended  to  defeat  the  de- 
sign of  creating  tlie  estate,  —  which  was  to  tie  up  the  property 
from  alienation,  and  create  a  perpetuity  in  particular  families, — 
the  aristocracy  of  England  had  influence  enough  to  procure  the 
enactment  of  the  famous  statute,  de  donis  conditionalibvs^  the  eflfect 
of  which  was  to  fetter  an  estate  tail,  with  the  ancient  restraints 
upon  alienation.  The  estate  was  to  go  to  the  stipulated  heirs  at 
all  events,  if  there  were  such  ;  and  if  not,  to  revert  to  the  donor. 
With  the  long  struggles  in  England,  to  avoid  the  effect  of  this 
statute,  I  shall  not  occupy  your  time.  Happily,  estates  tail  have 
been  rare  in  this  country.  They  were  introduced  here  hefore  the 
revolution,  Imt  were  so  manifestly  opposed  to  the  spirit  of  our  re- 
publican institutions,  which  favor  a  free  distribution  of  property, 
tliat  most,  if  not  all  of  the  States,  have  altogether  prohibited  them. 
This  is  partially  the  case  in  Ohio.  By  the  act  of  1811,  (a)  no 
estate  can  be  in  any  way  limited  to  any  persons,  but  such  as  are  in 
being  at  the  time,  and  their  immediate  issue  or  descendants ;  and 
all  estates  attempted  to  he  entailed,  become  absolute  fees  in  the 
issue  of  the  first  grantee  in  tail.  Thus  by  a  statute  of  ten  lines, 
while  the  dead  are  prevented  from  domineering  over  their  posterity, 
by  means  of  restraints  upon  their  property,  the  students  of  law  are 
relieved  from  investigating  this  extensive  and  intricate  branch  of 
Englisii  jurisprudence. 

§  144.  Estates  hy  Statute  Merchant,  Staple,  and  Elegit.  (6)  The 
object  of  these  three  estates  was  the  same  ;  namely,  to  make  land 
available  to  pay  debts.  Under  the  feudal  system,  real  estate  could 
not  be  made  available  to  a  creditor,  because  there  was  no  process 
by  which  it  could  be  reached.  The  first  act  making  land  charge- 
able with  debts,  was  the  statute  de  TnercatoHbus,  or  statute  merchanty 
passed  in  1284 ;  and  tlie  second  waj  the  statute  staple,  passed  in 

(a)  Under  this  statute*  the  fln«t  tenant  itkken  a  fee-tail,  the  heirs  of  his  body  tnke  a 
fee-simple.  Kinir  v.  Beck,  12  Ohio  R  3iK).  The  sume  construution  is  fnven  to  sim* 
ilar  statutes.  Clnrk  v.  Smith,  49  Md.  \W;  Lippitt  r.  Huston,  8  R.  I  416.  The  heirs 
of  the  body  of  the  fir^t  tenant,  while  taking  by  descent,  yet  take  perjbrmam  doni 
from  tlie  person  wlio  createil  the  estate,  and  are  therefore  not  estoppetl  l»y  the  deed 
of  the  firsc  tenant  though  he  (:onveye<i  the  land  in  fee-flimple  with  covenant  of  general 
warranty.  Pollock  v.  Speidet,  17  Ohio  St.  480.  And  th«*  surviving  husband  of  the 
first  tenant  is  tenant  by  curtesy.     Uarkoess  v.  Corning,  24  Ohio  St.  416. 

(6)  See  2  Black.  Com.  160. 
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1354.  Both  these  were  designed  for  the  benefit  of  commerce,  and 
originally  confined  to  traders.  They  enabled  creditora  of  this 
description  to  secure  debts  acknowledged  to  be  due,  by  taking  pos- 
session of  tlie  debtor's  land,  and  appropriating  the  profits  until 
their  debts  were  satisfied  ;  and  while  so  in  possession,  they  were 
called  tenants  by  statute  merchant^  or  statute  staple^  as  the  case 
m'ght  be.  It  follows  that  they  held  possession  upon  condition 
subsequent.  We  have  had  nothing  similar  to  these  provisions  in 
this  country.  The  estate  by  ekgit  was  created  the  same  year  as 
that  by  statute  merchant,  for  the  common  benefit  of  all  judgment 
creditors,  whether  merchants  or  not.  The  judgment  creditor,  who 
until  then  had  recourse  only  upon  the  body,  goods,  and  annual 
profits  of  the  lands  of  his  debtor,  was  allowed  his  election^  in  case 
tlicre  was  not  sufficient  personalty,  to  take  possession  of  one-half 
of  his  lands,  until  the  debt  was  paid  out  of  the  rents  and  profits ; 
and  while  so  in  possession,  he  was  called  tenant  by  elegit :  this 
estate,  therefore,  like  the  other  two,  was  an  estate  upon  condition 
subsequent.  We  once  had  something  like  it,  as  will  be  seen  by 
referring  to  our  early  laws  on  the  subject  of  judgment  and  execu- 
tion ;  but  the  modern  policy  has  been  to  sell  the  land  at  once  on 
execution,  as  will  be  explained  hereafter.  I  have  barely  alluded 
to  tiiese  estates,  because  frequently  referred  to  for  analogies. 

The  remarks  liitherto  made  have  related  exclusively  to  realty. 
Conditions  may,  however,  be  annexed  to  personalty,  in  the  com- 
mon course  of  business  transactions,  (a)  But  as  their  nature  and 
effect  will  always  depend  upon  the  terms  of  the  contract  by  which 
they  are  created,  they  involve  no  technical  questions  of  law  which 
require  notice  here.  The  most  common  cases  of  personalty  held 
upon  condition,  are  those  coming  under  the  head  of  bailments^ 
which  will  be  considered  hereafter  in  connection  with  contracts. 
I  therefore  leave  the  subject  of  estates  upon  condition,  with  the 
remark  that  this  title  furnishes  still  another  instance  of  the  sim- 
plicity of  our  law  of  real  property,  compared  with  the  ancient 
English  law. 

[a)  A  salennd  deliTery  of  personal  property  on  comlitton  that  the  title  shall  not 
rest  in  the  vendee  nntil  the  price  is  paid,  pusses  no  title  until  tlie  condition  is  per- 
formed. Coggill  o.  H  &  N.  Fl.  R.  n.  Co.  3  Gray,  544  ;  Sargent  v.  Metcalf,  6  id.  30tJ ; 
Busoo  V.  Dougherty,  11  Humph.  60;  1  Parsons,  Cout.  449. 
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LECTURE   XXV. 

MORTGAGES,  (a) 

§  146.  Object  of  a  Mortgage.  I  have  alreadj  observed  that 
mortgages  are  usually  treated  under  the  head  of  estates  upon 

(a)  See  2  Black.  Com.  157;  4  Kent,  Com.  lee.  68;  2  Cruise's  Dig.  82;  and  the 
treatises  of  PoweU,  Coote,  Patch,  and  Hiliiard.  The  last  is  preferred,  bein^  an 
American  work. 

What  is  a  mortgage^  and  whcd  estate  it  creates.  Where  a  deed  Is  absolute  upon  its 
lace,  yet  was  intended  merelj  as  security  for  a  debt,  it  will  he  treated  as  such  ;  and 
this  may  be  proved  by  parol.  Stratton  r.  Sabin,  9  Ohio,  28 ;  Morris  v.  Way,  16  id. 
469;  Marshall  v.  Stewart,  17  id.  350;  Irwin  v.  Longwortli.  20  id.  581 ;  Emerson  v. 
Atwater,  7  Mich.  12;  liartnctt  v.  Ball,  22  III.  43.  Lokerson  p.  Stillwell,  2  Beaalej, 
857;  Sliaw  v.  Woodward,  28  III.  277;  Bc4ote  v.  Morrison.  8  Minn.  87;  Tillaon  v. 
Moulton,  23  III.  C48;  Crews  r.  Threadgills,  35  Ala.  354.  When  shown  to  hare  been 
intended  for  a  mortgage,  it  continues  such  until  the  equity  of  redemption  is  released 
or  foreclosed.  Decamp  v.  Crane,  4  Green  (N.  J.),  166 ;  Hollidsy  u.  Arthur,  21  Iowa.  19; 
Phoenix  v.  Gardner,  13  Minn.  4:i0 ;  Bingham  v.  Thompson,  4  Nev.  244.  Yet  the 
grantor's  equity  is  not  subject  to  he  sold  on  execution.  Baird  r.  Kirtland.S  Ohio.  21. 
An  instrument  intended  for  a  mortgage,  but  not  under  leal,  is  not  valid  against  an 
assignee  under  a  subsequent  nssigninent  for  the  benefit  of  creditors.  Erwin  v. 
Shuey,  8  Ohio  State,  509.  Such  an  instrument  is  not  entitled  or  rewrded,  and  if 
recorded  it  will  not  nffect  subsequent  purchasers  or  incumbrancers  with  notice.  So 
too  in  Californin.  liacouillat  v.  Snnserain,  32  Cal.  376;  Racouillat  o.  Bene,  32  CaL 
460.  The  legnl  title  remains  in  the  mortgngor  until  condition  broken,  and  may  be 
sold  on  cxecuticn.  After  hreach,  ejectment  will  lie.  In  case  of  sale,  the  appraise- 
ment must  be  of  the  entire  value,  without  deducting  encumbrances.  Kly  tr.  M*Guire, 
2  Ohio,  223;  Phelps  v.  Butler,  id.  224  ;  Farmers'  Bank  v.  Commercial  Bank,  10  id.  71. 
Where  the  certificate  leaves  a  blank  for  the  name  of  the  mortgngor,  it  is  only  an  equi- 
table mortgage.  Smith  v.  Hunt,  13  Ohio,  260.  So  where  there  is  only  one  witness. 
White  V,  Denman,  16  Ohio.  59.  So  wlierc  the  nnme  of  the  second  witness  is  added 
after  recording.  Bank  of  Musk.  v.  Carpenter.  7  Ohio,  pt.  1,  21.  \Vhere  the  consid- 
eration is  illegal,  the  mortgage  is  void  ;  but  this  cannot  be  inquired  into  in  ejectment. 
Ragiiet  V.  Roll,  7  Ohio,  pt.  1,  76,  and  pt.  2,  70.  See  also  Cciwles  r.  Hnguet.  14  Ohio, 
88.  Where  the  mortgage  was  to  secure  a  note  in  one  bjmk,  and  it  was  discounted  in 
Another,  this  does  not  invalidate,  unless  a  subsequent  incumhraneer  wss  actually  mis- 
led. Patterson  ?\  Johnson,  7  Ohio,  pt.  1,  225.  Mere  changes  in  the  evidences  of  the 
debt  do  not  nffect  the  lien  of  the  mortgage.  Choteau  v.  Thompson.  3  Ohio  State. 
424.  Seymour  r.  Darrow.  31  Vt.  122;  Spring  v  Hill,  0  Cal.  17  ;  Willi«ms  r.  Starr, 
6  Wis.  ^U.  A  renewal  of  a  note  is  not  a  payment  of  the  debt,  so  as  to  discharge  the 
niortgaiie  debt,  unless  the  parlies  so  intended.  Parkhurst  r.  Cummingn,  56  Maine, 
155.  When  mortuage  notes  liHve  been  paid  before  maturity,  and  delivered  to  the 
mortgagor  witliout  cancelling  the  mortgage,  and  he  reissues  them  to  innocent  tliird 
parties,  he  and  all  subseqiient  morttjagees  will  be  estopped  from  denying  their  validity. 
Jordan  v.  Furlontr.  19  Oliio  State,  89.  As  to  the  description  of  the  debt,  see 
Tousley  v.  Toiislev,  5  Ohio  State,  78.  A  mortgnpe.  duly  executed  and  recorded, 
is  not  invalid  as  to  third  parties  from  a  want  of  certainty  in  the  description  of  the 
debt  secured.  Upon  the  well-known  princi])le,  extrinsic  evidence  may  be  inlr«Kluced 
to  apply  it  to  its  subjrct-mjitter.  Hiird  v.  Robinson,  11  Ohio  Slate,  232;  Gill  r. 
Piniiey.  12  Ohio  Stale.  38.  A  release  by  a  prior  to  a  subsequent  mortgajree  creates 
no  new  estate,  but  only  extinguishes  the  prior  ujortgage.  Hill  v.  West,  8  Oluo,  2:i2. 
An  assignment  of  the  debt  carries  the  mortgage  with  it  as  an  incident.  Paine  r. 
French,  4  Ohi«».  olS.  Swartz  v.  Leist,  13  Ohio  State,  410;  Mapps  r.  Sharp,  -32  III. 
13;  Gowerr.  Howe.  20  In«l.  30t> ;  Jones  v.  Quinnipiack  Bank.  29  Conn.  25:  Cn)ft  r. 
Bunster.  0  Wis.  503;  Blake  u.  Williams.  3r»  N.  H.  39;  Ord  r.  M'Kee,  5  Cal.  615; 
Crow»j.  Vance  4  Iowa,  4:54;  Martin  v.  MReynolds.  ti  Mich.  70.  The  dee«l  of  the 
mortgagee,  without  nn  assignment  of  theileht,  will  convey  no  interest  to  the  gnintee. 
unless  the  morigaj:ee  has  entered  into  possession  of  the  premises.   Smith  v.  Smitli,  15 
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eondition.    Bat  their  practical  importance  makes  it  proper  to 
deTote  to  them  a  distinct  lectare.    They  are  pledges  to  secure 

9.  H.  66 ;  Hohton  v.  Roles,  90  id.  41 ;  Johnson  v.  Cornett,  29  Iml.  69 ;  Dearborn  v. 
Taylor.  IS  N.  U.  168;  Hnbton  v.  Roles,  20  N.  H.  41 ;  Peters  v.  Jamestown  Bridge 
Co.,  6  Cal.  3S4.  Wlien  the  debt  is  also  assigned,  it  is  of  course  good.  Dizfield  v. 
Newtoii,  41  Maine,  221 ;  Coltamer  r.  Langdon,  29  Vt.  82.  A  person  in  possession  of 
land  under  a  parol  contract  to  purchase,  can  mortgage  it ;  and  the  legal  title,  when  he 
aoqairea  it,  will  enure  to  the  benefit  of  such  inortgHgee  as  against  any  subsequent 
mortipiipa  or  conveyance  by  him.  Philley  v.  Saunders,  11  Oliio  State,  490.  The 
effect  of  mortgages  of  franchises  by  railroad  companies  is  treated  of  in  Redfleld  on 
Rmilwmys,  $  286 ;  Pierce  on  American  Railroad  Law,  ch.  xx.  Bonds  of  a  corporation, 
wliich  pledge  the  real  and  personal  property  of  a  corporation  for  the  payment  of  a 
debt,  will  be  treated  and  enforced  by  a  court  of  equity  as  a  mortgage.  White  Water 
Canal  Co.  v.  VaUetle.  21  How.  414. 

Fnorttie$,  4rc.    Since  the  act  of  1838,  all  mortgages,  whether  executed  before  or 
since,  take  effect  ft-om  the  time  of  their  delivery  to  tlie  recorder.    Magee  v.  Beatty,  8 
Ohio,  896;  Fosdick  v,  Barr,  3  Ohio  State,  471 ;  Paine  t;.  Mason,  7  id.  198.    A  mort- 
gage handed  in  for  record  on  the  first  day  of  the  term,  but  before  the  opening  of 
eiMift,  has  priority  orer  a  judgment  recovered  at  that  term.    FoUett  v.  Hall,  16  Ohio, 
111;  Holliday  v.  Franklin  Bank,  id.  688.    An  unreconled  mortgage  or  equitable 
assignment  is  valid  as  l>etween  the  parties,  but  as  to  third  persons  only  from  the 
time  it  is  recorded.    White  v.  Denman,  18  Ohio,  69;  1  Ohio  State.  110;  Fosdick  v. 
BafT,  Sid  471;  Bloom  v.  Noggle.  4  id.  46;  Erwin  v.  Shuey.  8  id.  609;  Tousley  v. 
Tooaley,  6  id.  78 ;  Sidle  v.  Maxwell,  4  id.  286.    An  elder  mortgage  to  secure  a  specific 
debt  and  future  advances,  will  be  postponed  as  to  advances  made  after  the  recording 
of  the  junior  mortgage.     Spader  i;.  I^wler,  17  Ohio,  871.     But  see  Kramer  v.  F.  ft 
M.  Bank,  16  Ohio,  268 ;  Griffith  v.  N.  J.,  &c.  Co.,  8  Stockton,  39.    In  Connecticut,  it  is 
iield  ffood  also  as  to  advances  agreed  to  be  made  on  the  faith  of  it  before  the  record- 
ing of  tlie  junior  mortgage.    Boswell  v.  Goodwin,  81  Conn.  74.    It  is  good  against  a 
jndgment  for  all  advances  made  before  the  judgment,  althougli  the  debt  on  which 
the  judgment  was  founded  was  incurred  before  the  mortgage  was  made.    Robinson 
«.  Wiiiiams,  22  N.  Y.  880.    In  New  Jersey  it  is  good  as  to  all  advances  made  on  the 
ftiih  of  it  before  actual  notice  of  the  subsequent  incumbrance.    Ward  v,  Cooke,  2 
Green  (N.  J.),  93.    A  mortgage  to  secure  future  advances  to  a  specified  amount  is 
good  to  that  amount.    Lawrence  v.  Tucker,  28  How.  14.    See  also  Sonle  v.  Albee, 
SI  Vt.  142 ;  Gookins  v.  Gilmore,  47  Maine,  9.    In  New  Hampshire,  by  statute,  it  is 
void  as  to  future  advances.    Johnson  u.  Richardson,  88  N.  H.  868.    In  England  now 
a  second  mortgage  will  be  preferred  to  advances  under  a  first  mortgage  made  with 
notice  of  the  second,  and  subseouent  to  It.    Rolt  v.  Hopkinson,  4  Jurist  (w.  s.),  919. 
Ofermling  Gordon  v.  Graham.  2  Eq.  Abr.  696.    The  doctrine  of  tacking  never  existed 
in  this  8ute.    Towner  v.  Wells,  8  Ohio,  186.    Nor  in  Vermont.    Chandler  v.  Dyer, 
S7  Vl  346.    It  has  now  disappeared  in  most  if  not  all  the  States,  if  it  ever  existed. 
A  jenior  mortgage  recorded  has  priority  over  a  senior  mortgage  unrecorded,  though 
given  for  purchase-money,  and  the  junior  had  notice  of  it    Stansell  v.  Roberts,  18 
Ohio,  148 ;  Mayham  p.  Coombs,  14  id.  428.    A  judgment  confessed  during  the  term, 
has  priority  over  a  mortgage  executed  before  the  first  day  of  tlie  term,  but  not 
tscorded  until  after.    Jackson  v.  Lnce,  14  Ohio,  614.    Where  mortgaged  premises 
have  been  sold  in  parcels  to  different  persons,  either  by  judicial  or  voluntary  sale, 
the  mortgagee,  In  foreclosing,  must  proceed  first  against  that  which  was  last  sold. 
Gary  p.  Folsom,  14  Ohio.  366 ;  Root  v.  Collins,  84  Vt.  178 ;  Gaskill  o.  Line.  2  Beasley, 
400;  Day  v.  Patterson,  18  Ind.  114;  Ogden  v.  Gliddon,  9  Wis.  46;  Mobile,  ftc.  Co. 
v.  Huder,  85  Ala.  713:  McCullum  v.  Turpie,  29  Ind.  146;  Lock  v.  Fulford,  62  III. 
166;  Fayne  v.  Avery,  21  Mich.  624.     Contra,  Barney  v,  Myers,  28  Iowa,  472.     As  to 
the  efllect  of  a  special  agreement  to  release  the  parcels  on  payment  of  definite  amounts, 
•ee  Iglehart  o.  Crane.  42  III.  261.    Where  the  diflbrent  conveyancers  of  parcels  are 
ail  eipreasly  made  subject  to  the  mortgage,  the  rule  does  not  apply  ;  they  must  then 
•bare  pro  rata.    Briscoe  v.  Power,  47  III.  447.     When  the  portion  primarily  liable  is 
relcesed  by  tlie  mortgagor  in  a  proceeding  against  the  rest^  he  must  be  charged  with 
the  whole  value  of  the  parcel  released.    Hoy  v.  Bramhall,  4  Green  (N.  J.),  74.  668 ; 
Iglehart  v.  Crane.  42  III.  261.  And  see  StiUman  v.  Stlllman,  21  N.  J.  Eq.  126.  Where 
tbs  recorded  chain  of  title  wonld  not  lead  a  searcher  for  incumbrances  to  the  finding 
sf  a  mortgage,  such  mortgage  will  be  postponed  to  subsequent  liens.    Leiby  v.  Woln 
10 Ohio,  88.    Though  a  mortgage  deed  is  recorded  in  the  record  of  deeds  (instead  of 
the  record  of  mortgages),  if  it  be  indexed  in  both  the  volume  index  and  the  general 
Uex  with  the  letters  mtg  annexed,  it  will  be  operative  against  a  subsequent  par- 
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the  payment  of  money  ;  and  in  the  present  wide  extension  of 
credit,  they  form  one  of  the  most  frequent  subjects  of  judicial 

ehaaer  for  value  without  nctoal  knowledge  of  it  Smith  o.  Smith,  13  Ohio  State,  532. 
An  index  to  the  reconl  of  a  conveyance  is  not  necessary  to  make  the  record  con- 
itructive  notice.  If  the  purchaser  is  misled,  his  remedy  is  against  tlie  recorder. 
Green  v.  Garrington,  16  Ohio  State,  648.  A  mortgage,  recorded  afier  a  contract  for 
the  sale  of  the  land  is  made,  hut  liefore  the  execution  of  the  deed,  will  hind  the  land. 
Kyle  e;.  Thompson,  1 1  Ohio  State,  616.  An  elder  equitahle  mortgage  has  priority  over 
a  younger  judgment  lien.  Bank  v.  Carpenter,  7  Oliio,  pt.  1,  "21.  Where  the  indoi-ser 
of  a  note  executes  a  mortgage  to  secure  liia  indorsement,  it  will  not  he  di8chargi.'<l  by 
the  failure  of  tiie  mortgagee  to  make  the  demand,  and  give  the  notice  nei-esaary  to 
ciiarge  the  indorser  personally.  Hilton  v.  Catherwood,  10  Ohio  State,  109.  The 
failure  of  the  huehand  to  (lisclose  to  the  wife  the  contents  of  a  mortgage  lihe  executes 
at  his  request,  the  grantee  being  ignorant  of  the  fact,  is  not  such  a  fraud  that  shecaD 
impeach  the  acknowledgment  by  parol.  Baldwin  v.  Snowdon,  11  Ohio  State,  20S. 
Although  the  debt  secured  is  barred  by  the  statute  of  limitations,  the  mortgagee 
may  have  his  remedy  in  equity  upon  the  mortgnge.  Fisher  r.  Mossman,  11  Oiiio 
SUte,  42 ;  Pratt  v.  Hoggins,  29  Barb.  277 ;  Wilkinson  v.  Flowers.  37  Miss.  679.  Com- 
trOf  Ross's  Heirs  v.  Mitcheti,  28  Texas,  160.  A  mortgage,  though  given  to  secure  a 
negotiable  note,  is  not  negotiable,  and  the  assignee  will  be  defeated  in  enforcing  it 
by  anything  which  would  lie  a  defence  between  the  original  parties.  Bailey  v.  Smith, 
14  Ohio  State,  396;  Olds  v.  ('ummings,  31  III.  188;  Johnson  v.  Cflrpenter,  7  Minn. 
176;  Houligny  v,  Foster,  17  La.  An.  121;  Hartley  v.  Tatham,  10  Bos  worth,  278. 
Where  a  mortgage  is  expressly  made  subject  to  a  prior  mortgage,  it  will  be  post- 
poned to  it,  however  defective  the  first  mortgage  may  be.  C^  v.  Columbus,  &c.  B. 
R.  Co.,  10  Ohio  State,  372. 

Remedies.  If  the  debt  secured  by  the  mortgage  is  not  paid  at  maturity,  the  mort* 
gagee  has  three  remedies :  an  action  at  law  for  the  debt,  an  action  of  ejectment  to 
recover  possession  of  the  land,  and  a  suit  in  equity  to  foreclose  the  mortgage.  Any 
or  all  of  these  remedies  may  be  prosecuted  at  the  same  time.  The  code  of  civil  pro- 
cedure does  not  affect  this  right  of  the  mortgagee,  but  only  the  name  given  to  tlie 
three  proceedings.  Williams  v.  Engelbrecht,  37  Ohio  St.  383.  A  power  of  attorney, 
in  a  mortgage,  to  sell  on  default,  is  valid ;  and  will  extinguish  the  equity  of  redemp- 
tion, if  exercised  fairly,  and  upon  notice,  though  a  hill  of  foreclosure  was  pending  at 
the  time.  Brisbane  v.  Stoughton,  17  Ohio,  482 ;  Mitchell  v.  Bogan,  1 1  Rich.  686. 
In  Texas,  it  cannot  be  executed  after  the  death  of  the  mortgagor,  it  being  incon- 
sistent with  the  laws  for  the  settlement  of  estates.  Robertson  v.  Paul,  16  Tezaa, 
472.  But  in  other  States,  it  is  held  to  be  a  power  coupled  with  an  interest,  and 
therefore  irrevocable  by  death  or  in  any  other  way.  Bancroft  v.  Ashurst,  2  Grant's 
Cases.  613;  Bradley  t;.  Chester,  &c.  R.  R.  Co.,  36  Penn.  State,  141;  Brewer  v. 
Winchester,  2  Allen,  389.  The  conditions  of  the  power  must  be  complied  with, 
in  order  to  make  the  title  good.  Boarty  v.  Mitchell,  7  Gray,  243.  Smith  i;.  Provin, 
4  Allen,  616;  i^Ancroft  v.  Ashurst,  $upra;  Bradley  v.  Chester,  &c.  R.  R.  Co.,  w/nra. 
Where  a  misapprehension  prevented  competition,  and  the  mortgagee  purchased  at 
a  great  bargain,  if  he  be  secure<l  in  any  event,  a  resale  will  be  ordered.  Hey  v. 
Schooley,  7  Ohio,  pt  2.  48.  But  it  is  held  in  Illinois,  that  where  the  mortgagee  pur- 
chases at  a  sale  under  a  power,  the  sale  will  be  set  aside  at  the  application  of  any 
party,  without  proof  that  the  price  was  too  small,  or  that  any  ii^ury  has  resulted, 
unless  the  right  to  purchase  is  expressly  given  him  by  the  mortgage.  Hall  v. 
Towne,  46  Hi.  493.  See  also  Elliott  v.  Wood,  63  Barb.  285;  Montague  v.  Dawes, 
14  Allen,  369.  A  mortgagee  may  maintain  an  action  on  the  case  against  one  who 
ui\ju8tly  lessens  his  security.  Allison  v.  M'Cune,  16  Ohio,  726.  Where  the  mort- 
gagee makes  the  mortgagor  his  executor,  tlie  mortgage  is  not  extinguished.  Collard 
V,  Donaldson,  17  Ohio,  2(>4.  Different  debts  secured  by  the  same  mortgage  are  to  be 
paid  in  the  order  they  fall  due,  whether  assigned  or  not.  Bank  U.  S.  v.  Covert,  13 
Ohio,  240 ;  Bushfleld  v.  Meyer.  10  Ohio  State,  334 ;  Kyle  v.  Thompson,  11  Ohio  State, 
616 ;  Wood  r.  Trask,  7  Wis.  666 ;  Murdock  v.  Ford,  17  Ind.  62 ;  Sangster  v.  liove,  11 
Iowa.  680.  In  Swartz  v.  Leist,  13  Ohio  State,  419,  the  syllabus  is,  that  several 
promissory  notes,  jointly  secured  by  tnortgage  share  pro  rata,  but  tliis  is  qualified 
in  the  opinion  by  the  language,  "  if  the  notes  all  stand  upon  the  same  footing," 
and  this  is  probably  as  far  as  the  case  was  meant  to  go.  as  the  previous  cases  are 
not  alluded  to,  and  it  could  not,  therefore,  have  been  intended  to  overrule  them. 
But  where  several  mortgages  are  all  executed  and  recorded  at  the  same  time,  it  is 
for  the  jury  to  find  which  was  delivered  first,  and  the  dates  fixed  for  the  perform- 
ance of  their  conditions  are  not  even  competent  evidence  to  go  to  the  juiy  for 
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eognizance.  The  law  which  governs  them  is  the  common  law 
modified  by  a  very  few  statutory  provisions.  Of  the  derivation 
of  the  word  mortgage^  Blackstone  gives,  in  substance,  this  account : 
Vivum  vadium^  or  living  pledge,  is  wl)en  a  debtor  pledges  land  to 
his  creditor,  to  hold  until  the  debt  is  paid  out  of  the  rents  and 
profits ;  this  is  likewise  called  a  Welsh  mortgage.  Mortuum  vadium^ 
dead  pled^j^c,  or  mortgage^  is  where  a  debtor  actually  conveys  land 
to  his  creditor,  upon  condition  that  the  conveyance  shall  be  void, 
if  the  debt  be  paid  at  a  given  time ;  but  otherwise  shall  be  abso- 
lute. In  the  former  case,  which  now  rarely  if  ever  occurs,  the 
debtor  still  retains  a  sulmisting  title  to  the  land,  though  incumbered 
by  the  debt  to  be  paid  from  the  rents  and  profits.    In  the  latter 

this  purpose.  Gilmftn  v.  Moody,  48  N.  H.  259.  Where  one  of  tlie  innrtgnges  is 
for  tiie  purcliase-money,  that  has  priority.'  Clark  v.  Brown,  8  Allen,  600.  Where 
a  mortgagor  sells  before  foreclosure,  and  his  grantee  is  not  maile  a  party  to  the 
bin.  he  cannot  maintain  ejectment  against  tiie  purcliaser,  but  may  redeem.  Frische 
V.  Kramer,  16  Ohio,  l2o.  Where  the  mortgage  debt  is  payable  by  instalments, 
there  may  be  a  foreclosure  when  the  first  falls  due.  But  the  decree  can  only 
be  for  what  is  due ;  and  if  the  property  cannot  be  divided,  and  the  wliole  must  he 
soM,  the  surplus  must  be  brought  into  court  for  equitable  disposition.  King  v.  Long- 
worth,  7  Ohio,  pt.  2,  231.  Where  the  mortgagee  recovers  a  judgment  for  any  part  of 
the  debt,  and  the  land  is  sold  on  execution,  the  purchaser  takes  it  dischargeil  from 
the  niortgnge.  Freeby  v.  Tupper,  15  Ohio,  467.  And  see  Fosdick  o.  Uisk,  id  84 ; 
Ireland  9.  Hull,  10  Johnson,  A6\.  The  Code  provides  (§  874)  that  in  the  foreclosure 
of  a  mortgage,  a  sale  of  the  mortgaged  property  shall  in  all  cases  be  ordered.  But  it 
would  seem  there  may  be  a  personal  judgment  for  the  debt,  without  proceeding  for 
a  foreclosure,  or  both  may  be  joined  in  the  same  action.  Formerly,  a  conveyance 
might  he  decreed  without  sale  under  certain  circumstances.  Anonymous,  1  Ohio, 
235 ;  Higgins  v.  West,  5  Ohio,  554.  As  to  the  old  proceeding  by  sciVs  facias^  see  Ueedy 
V,  Burgert,  1  Ohio,  157  ;  Ailen  v.  Pari^h,  8  Oliio,  187 ;  Dennison  v.  Allen,  4  Ohio,  4'J5; 
BiggerstafTr.  Loveiand,  8  Ohio.  44;  Hubbell  o.  Broad  well.  id.  120. 

Asgiffnmeni.  A  mortgage  is  very  rarely  assigned  by  deed.  It  is  ordinarily  signed  by 
an  unsealed  indorsement  on  the  mortgage,  or  by  a  mere  transfer  of  the  debt  secured  by 
it.  A  mortgage  may  be  itself  the  only  security  for  the  debt.  The  assignment  of  such  a 
mortgage  is  a  transfer  also  of  the  debt.  A  mortgage  may  be  given  to  secure  a  lM)nd 
or  a  negotiable  note.  The  assignment  of  such  a  mortgage  without  a  transfer  of  the 
debt  is  nugatory.  If  such  assignment  is  by  deed,  the  assignee  takes  a  naked  legal 
title,  and  holds  it  for  the  benefit  of  the  owner  of  the  debt  secured  by  it.  But  if  it  is 
by  unsealed  writing,  it  can  o^ierate  only  to  iransfbr  an  equity  ;  but  as  the  only  equity 
is  the  debt,  and  that  is  not  tran^ferred,  nothing  passes.  A  transfer  of  the  debt  is  a 
transfer  of  the  beneficial  interest  in  the  mortgage,  and  such  transferee  though  the 
mortgage  be  not  actually  assigned,  is  the  beneficial  nnsignee  and  owner  of  the  mort- 
gage. If  the  debt  is  evidenced  by  a  bond,  not  negotiable,  the  assignee  takes  subject  to 
equities.  The  assignment  of  mortgages  securing  negotiable  instruments  has  given  rise 
to  a  conflict  of  decision.  One  line  of  decisions  treats  the  mortgage  as  a  mere  incident 
to  the  note,  and,  held  like  it,  discharged  of  equities  when  the  transfer  is  made  without 
notice  before  maturity  of  the  note.  Carpenter  u.  Tjongan.  16  Wall.  271 ;  Pierce  v. 
Faunce,  47  Maine.  5U7;  Bloomer  v.  Henderson,  8  Mich.  8%;  Cicotte  t^.  Gagnier,  2 
Mich.  881;  Cornell  v.  Hilchens,  11  Wis.  868;  Croft  u.  Bnnster,  9  Wis.  503.  In  the 
case  of  Taylor  v.  Page,  6  Allen.  86,  the  transferee  of  the  mortgage  held  the  legal  title, 
and  holding  both  legal  title  and  equity,  the  case  rests  upon  a  different  principle.  The 
other  line  of  decisions  treats  the  mortgage  as  a  separate  security,  additional  to  the 
note ;  not  negotiable,  and  therefore  subject  to  equities,  though  the  note  secured  by  it 
and  transferred  with  it  is  held  discharged  of  equities.  Bailey  v.  Smith,  14  ( )hio  State, 
896 ;  Olds  p.  Cummings.  81  III.  188 ;  Johns  v.  Carpenter,  7  Minn.  176 ;  Schmidt  ••.  Fry,  8 
Rob.  {IjtL,)  435:  Bouligny  r.  Fortier,  17  La.  Ann.  121.  The  opinions  pronounced  in 
these  cases  are  irreconcilable  ;  but  the  actual  decisions  upon  the  facts,  in  all  except  the 
caset  in  Illinois  and  Minnesota,  are  consistent  with  the  proposition  that  in  case  of  the 
assignment  of  a  mortgage  securing  a  negotiable  interest,  where  the  assignment  is 
not  by  dee<1,  the  assignee  holds  free  from  all  equities  which  affect  the  debt,  but  sub- 
ject to  all  defects  and  equities  which  affect  tlie  validity  of  the  mortgage. 
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case,  which  is  that  of  the  oommon  mortgage,  the  debtor,  bj  the 
terms  of  the  conveyance,  retains  no  subsisting  title;  and  therefore 
the  pledge  is  said  to  be  dead  ;  though  in  fact,  as  we  shall  see,  the 
law  still  gives  him  a  subsisting  interest,  not  warranted  bj  the 
terms  of  the  conveyance.  The  object  of  a  mortgage,  as  already 
stated,  is  to  secure  the  payment  of  money  by  a  pledge  of  real 
estate ;  but  the  law  of  mortgages  has  in  the  course  of  time  under- 
gone so  many  changes,  that  scarcely  one  of  the  original  doctrines 
on  the  subject  now  remains.  I  shall  describe  the  form  of  a 
mortgage,  in  its  proper  connection  with  other  deeds.  But  for  the 
purpose  of  being  understood  in  my  present  remarks,  I  will  here  ob- 
serve, that,  in  form,  a  mortgage  differs  in  no  respect  from  a  com- 
mon deed  of  conveyance  in  fee-simple,  except  in  the  condition  of  de~ 
feasance.  And  if  its  legal  import  were  now  to  be  gathered  from  its 
words,  it  would  be  the  conveyance  by  the  mortgagor  to  the  mort- 
gagee of  an  estate  in  fee-simple,  upon  condition  that  if  the  stipu- 
lated sum  of  money  for  which  the  mortgage  is  given,  were  paid 
upon  a  fixed  day,  the  estate  should  revert  to  the  mortgagor ;  but 
otherwise,  should  become  absolute  in  the  mortgagee.  Accordingly 
the  mortgagee  would  take  immediate  possession,  and  exercise  all 
acts  of  ownership,  until  the  pay-day  arrived,  and  then  would  give 
it  up  or  hold  it  absolutely,  according  to  the  fact  of  payment  or 
non-payment.  Such,  I  say,  would  be  the  inference  drawn  from 
the  form  and  language  of  a  mortgage  ;  and  such  was  in  fact  the 
early  construction  given  to  it  by  law  ;  but  such  is  not  now  the  con- 
struction ;  and  it  is  matter  of  regret  that  the  form  of  the  instru- 
ment has  not  been  changed  with  the  law,  so  that  the  words  might 
now  express  the  present  legal  nature  of  the  transaction. 

§  146.  Right  of  Redemption,  (a)  The  original  construction  of 
a  mortgage  as  just  explained,  was  found  to  be  productive  of  ex- 
treme liardship.  Land  is  often  mortgaged  to  secure  a  debt  much 
less  than  its  value  ;  and  if  a  failure  to  pay  this  debt  punctually  at 
the  day,  were  to  involve  the  forfeiture  of  the  land  absolutely,  the 
mortgagee  would  obtain  an  unconscionable  advantage.  On  this 
ground,  the  court  of  equity  early  took  up  the  subject,  and  allowed 

(a)  The  right  of  redemption  may  be  barred  by  an  advene  possession  for  twenty-one 
years,  by  the  roortgngee  claiming  to  hold  as  owner;  but  it  will  be  saved,  notwitli- 
standing  such  possession,  by  any  deliberate  act  of  the  mortgagee  by  which  he  recog- 
nized the  mortgnge  as  subsisting.  Robinson  v.  Fife,  8  Ohio  State,  661.  As  a  genenil 
rule,  a  party  seeking  to  redeem  must  redeem  the  whole,  and  not  a  part;  otherwise, 
however,  where  the  mortgagee  has  become  the  absolute  owner  of  a  part.  Id.  A 
widow,  who,  in  the  lifetime  of  her  husband,  united  with  him  in  a  mortgage  of  hit 
lands,  has  in  equity  a  right  to  redeem,  and  a  foreclosure  to  which  she  was  not  a  party, 
during  her  husliand's  life,  does  not  divest  her  of  this  right  Mc  Arthur  t*.  Franklin,  16 
Ohio  State,  198.  Si^mbfe,  that  she  must  pay  the  whole  debt,  unless  by  the  consent  of 
the  mortgagee.  Mc  Arthur  v.  Franklin,  supra;  McCabe  v.  Bellows,  7  Gray,  148. 
A  widow  who  joined  in  a  mortgage  of  her  husband's  property,  where  the  mort- 
gaged land  on  sale  pays  the  debt  and  leaves  a  surplus,  is  entitled  to  dower  in  the 
surplus,  but  in  that  only,  not  in  the  entire  proceeds,  to  be  satisfied  out  of  the  surplus. 
Stale  Bank  v.  Hinton,  21  Ohio  State,  609.  Not  even  an  express  agreement  in  the 
mortgage  itself,  can  abridge  the  time  allowed  for  redemption.  Chase  v,  McClellao, 
49  Maine,  876. 
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fhe  mortgagor  to  redeem  the  land,  after  the  time  stipulated,  by  pay- 
ing the  debt  and  interest,  provided  this  were  done  within  the  period 
allowed  for  bringing  an  action  of  ejectment,  which  is  here  twenty- 
one  years.  This  right  is  thence  called  an  equity  of  redemption  ;  and 
it  extends  to  the  heirs  and  assigns  of  the  mortgagor,  and  to  every 
other  person  interested  in  the  lands;  the  grand  principle  being, 
that  the  only  right  of  the  mortgagee  is,  to  be  secured  for  his  debt,  (a) 

§  147.  Right  of  Foreclosure.  Had  the  interference  of  equity 
stopped  here,  the  mortgagor  would  have  had  the  advantage ;  for 
though  the  mortgagee  should  obtain  possession  of  the  land,  yet  for 
the  period  of  twenty-one  years,  he  would  not  dare  to  make  any 
valuable  improvements,  because  he  would  be  liable  to  lose  them  by 
a  ademption  of  the  land ;  and  if  the  land  happened  to  rise  in  value 
in  the  mean  time,  faster  than  the  interest  increased,  this  would  be 
wholly  for  the  benefit  of  tlie  mortgagor  when  he  chose  to  redeem  ; 
whereas,  if  it  should  greatly  depreciate,  the  loss  might  fall  entirely 
on  the  mortgagee.  For  these  reasons,  the  court  of  equity  inter- 
fered again,  in  favor  of  the  mortgagee,  and  allowed  him  at  any 
timo  within  twenty-one  years  from  the  day  the  money  fell  due,  to 
foreclose  the  mortgage  ;  or,  in  other  words,  to  cut  off  the  equity  of 
redsmption,  and  thus  quiet  his  title.  But  this  was  required  to  be 
don3  upon  such  terms  as  were  just  and  equitable  for  both  parties. 
The  rule  here  adopted  is  this :  the  land  is  appraised  as  for  sale  on 
execution  ;  and  if  two-thirds  of  the  valuation  exceed  the  debt  and 
interest,  the  land  is  sold  at  public  auction,  and  the  surplus  proceeds 
paid  over  to  the  mortgagor ;  if  not,  the  title  is  passed  in  fee-simple 
to  the  mortgagee,  and  the  right  to  redeem  for  ever  taken  away ;  but 
in  this  latter  case,  if  the  real  value  of  the  land  is  less  than  the  debt 
and  interest,  the  mortgagee  still  has  his  right  of  action  against  the 
mortgagor,  for  the  deficiency.  (J)  This  equitable  proceeding  by 
foreclosure,  in.  which  all  the  parties  interested  in  the  mortgaged 
promises  are  brought  before  the  court,  and  their  claims  adjusted,  is 
the  only  one  by  which  the  equity  of  redemption  can  be  cut  off.  (e) 

§  148.  Other  IncidentB.  (c2)  Tiiese  leading  determinations  of 
equity  have  led  to  very  essential  modifications  in  the  legal  charac- 
ter of  a  mortgage.  The  execution  and  delivery  of  the  instrument 
no  long3r  create  an  estate  upon  condition  in  the  mortgagee,  but 
simply  give  him  a  lien ;  while  the  legal  title  to  the  land  continues 

(a)  A  mortgagee  in  posseMion  muft  account  for  rents  and  profits,  less  taxes  and 
the  cost  of  reasonable  repairs  to  keep  up  the  premises.  Moore  o.  Titman,  44  111.  367 ; 
Strang  17.  Allen,  44  111.  423.  Bat  where  he  has  iiseil  reasonable  diligence  to  rent,  he 
will  not  be  clmrgcd  with  more  than  he  obtained,  becaase  of  an  offer  of  more  by  the 
mortgagor's  agent  afler  the  arrangement  was  made,  especially  if  it  appears  he  had 
not  authority  to  bind  his  client  H iibbanl  v.  Shaw,  12  Allen,  120.  He  cannot  cliarge 
for  permanent  improirements,  however,  though  necessary  for  the  protection  of  crops, 
or  to  enhance  the  rental  valae.     Hidden  v.  Jordan,  82  Oal.  897. 

(/')  By  f  374  of  the  Code,  the  land  is  to  be  sold  in  all  cases. 

(c)  Proceedings  to  foreclose  are  not  void  becaase  of  the  non-jotnder  of  interested 
persons,  bnt  are  simply  of  no  effect  as  to  the  rights  of  persons  not  parties,  while  per- 
fectly valid  as  to  parties.    Childs  v.  Ohilds,  10  Ohio  State,  889. 

(d)  Ely  r.  M*Onire,  3  Ohio  Rep.  223;  Phelps  v.  Butler,  id.  225;  Miami  Exp.  Co. 
V.  Bank  U.  S.  Wright's  Rep.  249. 
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in  the  mortgagor,  to  all  intents  and  purposes,  until  default  of  pay- 
ment ;  80  that  he  can  exercise  all  acts  of  ownersliip  over  it,  pre- 
cisely as  if  no  mortgage  had  been  made.    And  even  after  default 
the  title  does  not  pass  ipao  facto  to  the  mortgagee.     The  default 
only  lays  the  foundation  for  an  action  of  ejectment,  by  wliich  the 
mortgagee  may  obtain  possession  of  the  premises.     This,  liowever, 
does  not  affect  tlie  equity  of  redemption,  which  still  continues  in 
the  mortgagor  until  cut  off  by  lapse  of  time  or  foreclosui-e  ;  and  is, 
in  the  mean  time,  descendible  and  transferable  like  any  other  legal 
estate.     The  only  restriction  upon  the  power  of  the  mortgagor, 
while  he  continues  in  possession,  is,  that  ho  cannot  commit  teazle; 
that  is  to  say,  a  court  of  equity  will  interfere  by  injunction  to  pre- 
vent any  act  which  will  impair  the  mortgagee's  security;  though  if 
waste  were  actually  committed,  a  court  of  law  could  give  no  rem- 
edy, because  the  mortgagee  is  not  now  considered  the  legal  owner 
of  the  estate.     His  rights  before  ejectment  or  forecloFure,  are  all 
determined  by  the  leading  principle,  that  the  mortgage  is  now  a 
mere  security  for  a  debt.     The  mortgagee,  therefore,  has  nothing 
but  a  specific  lien  upon  the  land  ;  that  is,  a  power  of  subjecting  it 
to  the  payment  of  his  debt,  by  taking  the  proj;er  steps,  in  preference 
to  any  other  creditor  or  sulisequent  incumbrancer.     He  has  not  an 
estate  in  the  land,  but  a  mere  inchoate  right  which  may  be  stiength- 
ened  into  an  estate.     His  interest  is  not  liable  to  be  sold  on  execu- 
tion, but  may  be  made  available  to  his  creditor  by  proceedings  jn 
equity.     It  is  likewise  capable  of  being  assigned  or  transmitted,  in 
the  same  manner  as  a  chattel,  being  considered  of  no  higher  nature. 
Our  statute  expressly  provides  that  if  a  mortgagee  die  before  fore- 
closure, the  debt  and  mortgage  shall  be  jiergonal  assets  in  the 
hands  of  tlio  executor  or  administrator  ;  and  if  possession  be  ob- 
tained by  them,  they  shall  hold  in  trust  for  the  persons  who  would 
have  been  entitled  to  the  money  if  the  debt  had  been  paid.     This 
general  view  of  the  present  nature  of  a  mortgage,  shows  that  the 
interest  of  the  mortgagee  is  no  longer  an  estate  vpon  condition^  in 
the  strict  sense  of  that  phrase ;  since  even  after  the  condition  \s 
broken,  he  cannot  obtain  possession  without  the  intervention  of  a 
court ;  and  that  in  fact  the  execution  of  a  mortgage  cannot  now  be 
said  to  create  a  legal  estate  of  any  description  in  the  mortgagee.  («) 
It  is  only  therefore  in  compliance  with  custom,  that  I  have  treated 
the  subject  under  the  head  of  legal  estates  ;  for  it  would  fall  more 
properly  under  that  of  equitable  estates.     But  I  will  now  state  a  few 
other  matters,  serving  still  further  to  illustrate  the  rights  of  the 
parties. 

The  mortgagee  has  three  modes  of  collecting  his  debt,  which  he 
may  pursue  cither  successively  or  simultaneously,  as  he  chooses. 
These  are  an  action  of  contract  for  the  money,  an  action  of  eject- 
ment for  the  land,  and  a  bill  of  foreclosure  in  chancery.     If  all  are 

(a)  Fletcher  v.  Holmes,  32  Ind.  497  ;  Mack  r.  Wetzlwr,  89  Cftl  247 ;  Willinnii  v. 
Beard,  I  S.  C.  309;  Jorham  v,  Arnold,  22  Mich.  247.  Contra,  Stewart  i».  Barrow.  7 
BiiBh  (Ky.),  368. 
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poTsned  at  the  same  time,  a  satisfaction  in  either  way  will  of 
course  bar  proceedings  in  the  other.    In  this  State,  from  1795  to 
1831,  tliere  was  an  additional  remedy  by  scire  facias^  created  by 
statute  ;  and  it  was  held  that  a  resort  to  this  remedy  precluded 
other    proceedings.     But  this   superfluous  remedy  is  now  taken 
away  ;  and  it  would  be  well  if  the  others  could  be  in  some  way 
OMisoIidated,  or  the  option  restricted.     When  the  mortgaged  prop* 
erty  is  sufBoieut  to  satisfy  the  debt,  the  most  common  and  effectual 
mode  of  proceeding  is  by  foreclosure;  and  it  has  been  decided, 
that,  if  there  be  several  instalments,  this  course  may  be  adopted 
when   the  first  becomes  due^  though  it  be  only  of  the  interest. 
Wliether  ejectment  can  be  brought  until  all  the  payments  are  due, 
I  do  not  find  decided. ,  But  from  the  general  maxim,  tliat  a  con- 
dition  cannot  be  apportioned  in  law,  it  would  seem  that  all  the 
payments  must  be  due,  before  the  moHgage,  considered  as  a  legal 
couTey ance,  is  forfeited,  so  as  to  lay  the  foundation  of  this  action. 
Tlie  only  objections  to  the  remedy  by  foreclosure  are  the  expense 
and  delay  attending  it.    But  an  expedient  has  been  adopted  to 
obviate  tliese  ;  which  is  to  give  the  mortgagee  a  power  of  attorney 
in  the  mortgage  itself  to  sell  the  mortgaged  premises,  on  default 
of  payment,  without  recourse  to  a  court  of  chancery ;  and  account 
for  tlie  surplus  to  the  mortgagor.     Owing  to  the  maxim,  ^^  Once  a 
mortgage,  always  a  mortgage,"  it  has  been  doubted  whether  a 
sale  under  such  a  power,  unless  the  mortgagor  joined  in  the  con- 
veyance, would  cut  oGT  his  equity  of  redemption ;  but  it  is  now 
settled  tliat  such  a  sale,  fairly  conducted,  will  be  conclusive  against 
him ';  and  to  insure  fairness,  the  power  is  sometimes  conferred  on 
a  third  person ;  but  this  is  not  absolutely  necessary,  (a)     This 
power  to  sell  is  in  its  nature  irrevocable,  and  passes  to  any  assignee 
of  the  mortgage  ;  being  coupled  with  an  interest,  as  has  been  ex« 
plained  before.     The  only  doubt  therefore  is,  whether  such  sale 
will  be  conclusive  against  subsequent  mortgagees,  or  whether  they 
may  still  redeem  by  indemnifying  the  purchaser ;   but  as  they 
have  notice  of  the  power  to  sell,  and  may  bid  at  the  sale,  I  see  not 
how  they  can  have  any  claim  to  redeem.    It  is  usual  to  accompany 
the  mortgage  with  a  bond  or  note  for  the  money  ;  but  this  is  not 
essential.     A  mortgage  may  be  taken  to  secure  future  advances 
and  responsibilities,  if  this  intention  be  clearly  expressed  in  the 
mortgage.     But  when  the  debt  is  evidenced  by  a  bond  or  note, 
the  holder  can  assign  the  moi*tgage  by  a  simple  indorsement  of 
the  lx>nd  or  note  ;  for  the  security  follows  the  debt  as  an  incident. 
If  there  be  several  mortgages,  their  respective  priorities  are  de- 
termined by  the  record.     Formerly,  our  law  allowed  a  mortgage 
recorded  within  six  months,  to  take  effect  from  date.     But  now 

{a)  Tlie  power  of  sale  is  dunnlative,  and  does  not  deprive  the  mortRAcree  of  tlie 
Teiiie<lies,  whetlier  by  strict  foreclosure,  or  a  sale  by  order  of  coiirr,  to  which  he  would 
Wotherwtae  entitled.  Shaw  v.  Norfolk  County  R.  R.  Co  6  Gray,  162;  Hall  f*.  Sulli- 
nnR.  R. ;  Pierce  on  American  Railroad  T^w,  p  624  note;  Carritdine  v.  O'Connor, 
i\  Ala. 57:1;  Byron  #».  May,  2  Chandler  (Wis.),  103;  2  Story,  Eq.  §§  1024,  lOiO,  1027; 
Morhaun  v.  Bean,  15  Tejcas,  207. 
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tbe  provision  is,  that  mortgages  shall  take  efFect  from  the  time  of 
presentation  to  the  recorder ;  and  thus  a  wide  door  to  fraud  is 
effectually  closed.  If,  however,  a  subsequent  mortgagee  have  act- 
ual notice  of  a  prior  unrecorded  mortgage  at  the  time  of  taking 
his  mortorage,  the  fact  of  placing  his  mortgage  first  on  record,  will 
not  give  him  the  priority ;  for  this  would  be  to  convert  the  statu- 
tory provision  into  an  instrument  of  fraud,  by  placing  constructive 
above  actual  nutice.  The  American  doctrine  is,  that  if  a  deed  be 
properly  executed,  the  record  is  constructive  notice  to  all  the 
world  ;  and  precludes  the  aveiment  by  another  of  a  want  of 
actual  notice ;  but  it  is  not  the  only  notice  which  the  law  will  rec- 
ognize, (a)  Again,  the  English  doctrine  of  icLcking  a  subsequent 
debt  upon  a  prior  mortgage,  so  as  to  cut  out  an  intermediate  debt 
due  to  another,  has  never  been  adopted  here,  on  account  of  its 
manifest  incompatibility  with  our  doctrine  of  notice.  Each  comes 
in  according  to  his  priority  ;  and  whoever  may  commence  proceed- 
ings, the  oldest  lien  is  first  satisfied.  It  is  provided  by  our  statute, 
that  when  the  mortgagee  shall  have  entered  satisfaction  of  the 
mortgage,  either  upon  tbe  mortgage  itself  or  upon  the  record, 
such  entry  shall  operate  as  a  release  of  the  mortgage ;  and  it  has 
been  decided  that  the  more  fact  of  payment  discharges  the  mort- 
gage, and  that  this  may  be  proved  by  parol.  (6) 
1 149.  Mortgage  of  Personalty,  (c)   The  foregoing  remarks  have 

(a)  But  in  Ohio,  it  is  now  settled  thnt,  contrary  to  tbe  doctrine  In  tlie  text,  a 
mortgage  properly  recorded  will  have  priority  over  a  prior  unrecorded  morrgai^, 
although  the  second  mortgagee  took  his  mortgage  with  actual  notice  of  tiie  prior 
•unrecorded  mortgage.  A  mortgage  is  held  under  the  terms  of  the  act  of  1831,  not 
to  be  fully  executed  and  complete  until  it  is  recorded,  and  therefore  is  of  no  effect, 
either  in  law  or  equity,  until  so  recorded.  Therefore,  a  judgment,  or  any  otiier  valid 
lien,  will  take  precedence  over  an  unrecorded  mortgage,  though  the  parties  had  actual 
notice  of  the  existence  of  such  mortgage.  And  in  1888,  the  legislature,  hy  a  declara- 
tory act,  confirmed  this  interpretation.  8ee  Stansell  v.  Roberts,  18  Ohio.  148;  May- 
ban  r.  Coomhs,  14  Ohio,  428 ;  Magee  v.  Beatty,  8  Ohio,  496 ;  White  v.  Denham,  16 
Ohio,  60;  8.  c.  1  Oliio  State,  110;  Tousleyu.  Tousley,6  Ohio  State,  78;  Fosdiek  p. 
Barr,  3  Ohio  State,  472 ;  Bloom  v.  Noggle,  4  Ohio  State,  46.  Nor  will  evon  the  fact 
that  a  prior  unrecorded  mortgage  is  excepted  from  the  covenants  of  warranty  of  the 
junior  mortgage,  give  the  prior  mortgage  precedence,  if  the  junior  is  recorded  first. 
Semblet  however,  that  a  similar  exception  in  the  granting  or  habendum  clause  would 
change  the  priority.     Bercard  v.  Cockerill,  20  Ohio  State,  168. 

(6)  llill  V.  West,  8  Ohio,  222.  The  cancellation  of  a  mortgage  on  record  by  the 
person  appearing  upcm  the  record  to  be  the  owner  of  it,  will  discharge  the  mortgage 
as  to  subsequent  bond  fide,  purchnsers  without  knowledge  of  the  facts,  although  the 
cancellation  was  made  through  fraud  or  mistake.  Swarts'a  Ex'ra  r.  Leiat,  13  Ohio 
State,  419;  Ely  v.  Schofield,  36  Barb.  880. 

(c)  See  4  Kent,  Com.  138;  Story  on  Bailments,  196;  Miller  v.  Cassily,  Wright's 
Rep.  288;  Hilliard  on  Mortgages.  A  mortgage  of  personal  property*  where  the 
mortgagor-retains  possession  of  the  property,  with  power  of  sale,  is  void  as  against 
subsequent  purchasers  and  execution  creditors.  Collins  r.  Myers.  16  Ohio,  647; 
Freeman  i;.  Rawson,  6  Ohio  State,  1 ;  Harman  v.  Abbey,  7  id.  218.  Gardner 
o.  McKwen.  19  N.  Y.  123.  But  see  Gay  v.  Bidwell,  7  Mich.  619.  Ever  sinc«  tbe 
statute  of  1866,  unrecorded  chattel  mortgages  are  good  as  between  the  mortgagee  and 
the  mortgagor,  or  subsequent  mortgagees  or  purchasers  from  him  with  notice.  They 
are  also  good,  therefore,  as  against  an  asaignee  in  bankruptcy,  who  simply  stands  in 
the  shoes  of  the  bankrupt.  Gibson  v.  Warden,  14  Wall.  244.  Since  1846,  we  have 
bad  a  law  providing  for  the  registration  of  personal  mortgagee,  which  declares  void 
all  mortgages  of  personalty,  where  there  is  not  an  actual  and  continued  change  of 
possession,  as  against  subsequent  creditors,  purchasers,  or  mortgagees,  unlea  tbe 
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related  to  recdti/  ;  but  personalty  may  also  be  mortgaged.  A  mort- 
gage of  personalty  differs  from  one  of  realty,  chiedy  in  one  par- 
ticular ;  namely,  as  to  the  party  who  shall  have  poMesiion  during 
the  mortgage.  As  possession  of  personalty  is  usually  taken  by 
the  world  to  be  evidence  of  ownership,  and  credit  given  accord- 
ingly ;  and  as  there  are  no  records  of  personalty  where  titles  can 
be  traced  and  incumbrances  ascertained ;  it  would  seem  to  be  the 
policy  of  the  law,  in  order  to  prevent  fraud  upon  third  persons, 
that  tlie  mortgagee  should  have  possession  of  tlie  thing  mortgaged. 
But  the  decisions  only  go  to  this  extent,  that  where  the  retaining 
of  possession  by  the  mortgagor  produces  actual  fraud  upon  third 
persons,  the  rights  of  tlie  mortgagee  are  postponed  to  theirs ;  but 
where  third  peraons  are  not  actually  defrauded,  the  mortgage  is 

original,  or  a  copy,  shall  be  deposited  with  the  township  clerk ;  and  this  must  be 
renewed  every  year.  For  the  construction  of  this  act,  see  Paine  r.  Mason,  7  Ohio 
8tate,  198.  A  description  of  the  property,  which  will  enable  tiiinl  persons  to  identify 
it,  aided  by  inqturies  which  the  mortgage  itself  indicates*  is  sufficient.  Lawrence  v. 
Kvarts,  7  Ohiu  Sbite,  194.  A  chattel  mortgage  cannot,  of  itself,  give  a  lien  on,  and 
title  to,  subsequently  acquired  property,  but  the  mortgagee  may  acquire  a  ralid  lien 
on  snch  proiierty  where  it  is  actually  delivered  to  him,  pursuant  to  the  provisions  of 
the  mortgage.  Clinpman  a,  Weimer,  4  itl.  481.  Where  tlie  mortgagor,  by  the  express 
terms  of  the  mortgage,  retains  possession  until  the  condition  is  broken,  his  interest  is 
subject  to  execution  or  attachment;  and  if  the  mortgagee's  security  is  placed  in 
jeopardy  by  proceedings  of  other  creditors  of  the  mortgagor,  his  remedy  is  in  equity. 
Curd  r.  Wunder,  5  id.  02.  A  stipulation  in  a  mortgage  of  goods  that  the  mortgagor 
shall  retain  possession  and  sell  the  goods  in  the  usual  retail  way,  paying  over  the 
money  received  therefor  to  the  mortgagee  as  the  goods  are  sold,  does  not  render  the 
mortgage  per  te  fraudulent  and  void  as  against  other  creditors  of  the  mortgagor.  The 
question  of  good  faith  arising  upon  such  a  stipulation,  is  one  of  fact  for  the  determi- 
nation of  a  jury.  Kleine,  Hegger  &  Co.  v.  Katzenberper  &  Co.  20  Ohio  State,  110. 
When  a  mortgage,  which  gives  the  mortgagor  the  right  to  retain  the  goods,  contained 
an  express  provision  that  if  the  mortgagor  should  commit  waste,  or  attempt  to  secrete 
or  remove  the  goods,  the  mortgagee  might  take  possession,  and  the  goods  were  levied 
on  by  other  cretlitors  and  removed  from  the  possession  of  the  mortgagor,  and  the 
township  of  his  residence,  the  mortgagee  might  replevy  them  before  condition  broken. 
Ashley  o.  WriKhr,  19  Ohio  State,  291.  And  see  Gooding  v.  Shea,  lO:^  Mass.  800; 
Fuller  p.  Day,  103  Mass.  481 ;  Tuesley  v.  Robinson.  laS  Mass.  658 ;  Brown  i^.  Phillips, 
8  Bush,  656.  A  mi»rtgage  of  personal  property,  situated  in  another  State,  If  exe- 
cuted and  lecorded  in  such  State, according  to  its  laws,  is  valid  in  this  State,  without 
any  new  reconl  or  filing,  where  the  mortgagor  lias,  after  the  execution  of  such  mort- 
gage, removed  hito  tlie  8tate,and  brought  the  property  with  him  without  the  consent 
of  the  mortgngee.  Kanaga  v.  Taylor,  7  Ohio  State,  13 *.  Cobb  r.  Buswell,  87 
Vt.  :i37.  A  person  taking  a  chattel  mortgage  with  actual  notice  of  an  unsatisfied 
prior  mortgage  up<m  the  same  property,  is  not  a  bona  fide,  mortgagee  umler  this  act ; 
but  constructive  notice,  not  in  accordance  with  the  statute,  will  not  alone  be  sufficient 
to  constitute  m^Ua  fides.  Day  v.  Munson,  14  Ohio  State,  488.  The  lapse  of  a  full 
year  without  renewal  renders  the  instrument  invalid  as  against  creditors.  Tlie  year 
I  e^ms  to  run  from  the  exact  hour  of  the  prior  filing.  Seaimin  p.  Eager,  16  Ohio  State, 
2(n>.  It  is  a  sufficient  filing  to  hand  the  mortgage  to  the  proper  officer,  and  have  him 
indorse  it,  though  he  subsequently  misplaces  it,  and  another  mortgagee  inquiring  at 
the  office  is  incorrectly  informed  that  there  is  no  mortgage  there.  Jordan  r.  Farns- 
worth,  15  Gray,  617.  A  chattel  mortgage,  where  the  mortgagee  is  in  possession,  is 
good  even  as  against  judgment  creditors,  though  the  mortgage  is  so  imperfect  as  to 
•mount  only  to  an  executory  contract.  Coe  v,  Columbus  P.  &  I.  R.  R.  Co.  10  Ohio, 
8tate,  872  As  to  wliat  is  sufficient  possession  by  tlie  mortgagee  in  such  case,  see 
Carpenter  v.  Snelling,  97  Mass.  452 ;  Tarshal  v.  Eggart,  52  Barb.  867.  The  want  of 
a  notary's  seal  to  his  certificate  to  the  affidavit,  will  not  invalidate  a  mortgage.  Ash- 
ley 0.  Wright,  19  Ohio  State,  291 ;  Gibson  v.  Warden,  14  Wall.  244.  A  lease  reserving 
a  lien  on  personalty  on  the  premises,  to  be  valid  as  against  subsequent  mortgages, 
must  be  filed  as  a  chattel  mortgage.  Smith  v.  Worman,  19  Ohio  State,  145.  Where 
%  mortgagee  takes  the  property  to  his  store,  and  seilt  it  at  the  chance  comes  with 
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good  to  the  mortgagee,  though  the  moi*tgagor  retains  possession,  (a) 
In  otlier  respects,  the  rights  and  remedies  of  the  parties  are  nearly 
the  same  as  witli  respect  to  realty.  If  the  mortgagee  bo  not  in 
possession,  he  may,  on  default,  either  obtain  possession  by  action 
at  law,  or  foreclose  by  suit  in  chancery.  If  he  be  in  possession, 
there  is  no  occasion  for  a  bill  of  foreclosure.  In  this  case,  the 
mortgage  does  not  differ  from  a  pledge  or  pawn  to  which  posses- 
sion is  essential,  except  in  the  mere  form  of  tlie  writing.  When 
the  mortgagee  is  in  possession,  and  there  is  a  default,  he  may  sell, 
on  reasonable  notice  to  the  mortgagor ;  but  until  sale,  the  right  of 
redemption  continues.  If  no  pa^-day  be  fixed,  there  may  be  a 
redemption  at  any  time  before  sale  on  notice.  But  there  are  some 
ca«es  where  the  mortgagee  of  chattels  never  has  possession;  as 
maritime  pledges,  on  bottomry  and  respondentia^  (b)  which  the 
master  of  a  ship  is  authorized  to  make  in  a  foreign  port,  in  cases 
of  necessity.  To  secure  a  loan  on  lottomry^  the  ship  and  freight 
are  hypothecated  to  the  lender.  To  secure  a  loan  on  respondentia^ 
the  cargo  only  is  hypothecated.  In  neither  case,  of  course,  does 
possession  accompany  the  pledge ;  and  the  hypotliecation  is  evi- 
denced by  bond.  The  lender  stands  in  the  place  of  an  insurer,  for 
he  takes  the  risk  of  the  voyage.  If  the  ship  or  cargo  be  lost,  he 
receives  nothing ;  if  not,  he  receives  the  principal  loaned,  and  the 
extraordinary  interest  agreed  upon ;  and  he  has  a  lien  upon  the 
thing  hypothecated,  for  payment. 


LECTURE  XXVI. 

EQUITABLE    ESTATES.  («) 

§  150.  In  what  they  Consist.  The  estates  before  described,  with 
the  exception  of  mortgages,  are  strictly  leyal  estates  ;  that  is,  such 

other  lots  of  similar  goods,  but  keefw  the  accounts  separately,  there  is  no  such  con- 
fusion of  goods  as  to  charge  him  with  the  value  at  the  time  lie  took  them  there. 
Armstrong  r.  McAlpin,  18  Ohio  State,  184.  A  power  of  sale  in  such  a  mortgage  is 
valid.     Cohh  r.  Farr,  16  Gray.  607;  Hawkins  v.  Hastings  Bank,  1  Dill  462. 

{a)  McGarran  r.  Haupt,  9  Iowa.  83 ;  Forest  v.  Tinkham,  29  III.  141 ;  Marrow  r. 
Forney,  S5  Ala.  181 ;  Hackett  v.  Manlove.  14  Cal.  86. 

(/»)  3  Kent,  Com.  lee.  49.  What  is  snfflcient  necessity  to  justify  a  bottomry  bond, 
is  fully  discupsed  in  The  Graneshot,  9  Wall.  139. 

(c)*See  2  Black.  Com.  327;  4  Kent.  Com.  lee.  61.  62;  the  title  Uses  and  Tnista 
in  the  Digests  of  Billiard  and  Cruise;  Bacon  on  Uses;  Saunders  on  Uses  and 
Trusts. 

In  General  With  respect  to  equitable  estates,  it  is  a  general  maxim,  that  •■  »•- 
tween  equities  otherwise  equal,  the  elder  is  preferred.  Woods  o.  Dille,  11  Ohio,  466. 
Thus  a  hill  of  pence  by  a  patentee  under  a  junior  entry  will  not  be  sustained  againal 
an  equitnWe  title  under  a  senior  entry.  Wallace  v.  Porter,  14  Ohio.  272.  And  tee 
Nipewanger  v.  Wallace,  16  Ohio.  657.  An  equitable  estate  is  descendible,  and 
liable  to  he  sold  for  payment  of  debts.  Avery  v.  Dufrees,  9  Ohio.  146.  Trior  to  the 
statute  of  1810,  a  decree  for  a  conveyance  did  not  operate  as  a  conveyance,  but  had  to 
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as  courts  of  law  can  recognize  and  enforce.  And  in  the  earliest 
period  of  the  English  law,  no  other  estates  were  known.     But  the 

be  enforced  by  attachment  or  sequestration.  And  this  is  still  the  case  with  decrees  of 
the  federal  courts.  liandall  v,  Pryor,  4  Ohio,  424 ;  Shepherd  v.  Ross  Countj^,  7  Ohio, 
pt.  1,  271.  An  equitable  title,  eren  with  possession,  is  no  bar  to  an  action  of  ejectment. 
Spencer  v.  Marckei,  2  Oliio,  263.  It  can  only  be  enforced  in  equity.  Barr  v.  Hatch, 
3  Ohio,  527.  But  an  equitable  title  with  possession  for  more  than  twenty-one  years  is 
good,  even  in  ejectment,  against  the  naked  legal  title.  Barton  v.  Morris,  16  Ohio,  408. 
So  after  an  undisputed  possession  for  forty  years,  an  equitable  title  will  be  presumed 
against  a  naked  legal  title,  Bierce  v.  Pierce,  15  Ohio,  529.  Though  a  decree  for  a 
conreyance  here  operates  as  a  conveyance,  it  is  as  between  the  parties  subject  to  the 
contingency  of  reversal ;  but  not  as  to  a  purchaser  before  notice  of  proceedings  to 
reverse.    Taylor  v.  Boyd,  3  Ohio,  337. 

Innocent  Purchaser  without  Notice.  This  question  cannot  arise  where  neither  party 
has  the  legal  title.  Woods  v.  Dille,  11  Ohio,  455.  Anketel  r.  Converse,  17  Ohio 
St.  11.  Becitab  in  a  deed  or  patent  are  notice.  Bell  v.  Duncan,  11  Ohio,  192. 
Parties  dealing  with  heirs  in  regard  to  descended  lands,  are  chargeable  witli  notice  of 
the  extent  of  their  rights.  Piatt  e.  St.  Clair,  6  Ohio,  227.  Notorious  actual  adverse 
possession  is  an  answer  to  the  plea  of  innocent  purchaser,  that  being  notice  which 
would  pot  a  prudent  man  upon  inquiry.  House  u.  Beatty,  7  Ohio,  pt.  2, 84 ;  Reeder  o, 
Barr,  4  Ohio,  446.  Woodworth  v.  Paige.  5  Ohio  State,  70 ;  Williams  v.  Sprigg,  6  id. 
685 ;  Morrison  u.  Kelly,  22  III.  610.  Warren  v.  Richmond,  53  III.  52 ;  Hoppin  v. 
Doty,  26  Wis,  578;  Russell  v.  Streezy,  22  Mich.  235 ;  Phillips  v.  Costley,  40  Ala.  486; 
Fell  0.  McElroy,  86  Cal.  268.  Notice  of  facts  sufficient  to  put  a  reasonable  man  on 
inquiry  is  good.  Baker  v.  Bliss,  89  N.  Y.  70.  The  knowledge  need  not  come  from 
the  claimant :  it  Is  sufficient  if  it  come  from  any  source  wortliy  of  credit.  Butcher  v, 
Tocum,  61  Penn.  St.  168.  The  doctrine  of  notice  does  not  apply  to  mdrtgages,  as 
they  take  effect  against  thitd  parties  only  when  recorded.  Bloom  v.  Noggie,  4  Ohio 
State,  46;  Sidle  v.  Maxwell,  id.  236;  Toosley  v.  Tousley,  5  id.  78;  Ewing  v.  Shuey, 
8  id.  509.  Nor  can  this  plea  protect  a  title  originally  defective  against  a  better  adverse 
title.  McArthur  r.  Phoebus,  2  Ohio,  415.  This  doctrine  of  innocent  purchaser  applies 
to  permanent  leaseholds.  Ludlow  t.  Kidd,  3  Ohio,  541.  Where  the  legal  title  has 
been  fraudulently  obtained  against  a  superior  equity,  and  conveyed  to  an  innocent 
purchaser  without  notice,  redress  can  only  be  had  against  the  party  committing  the 
fraud.  Ludlow  v.  Kidd,  4  Ohio,  244.  Booraem  v.  Wells,  4  Green,  87.  To  sus- 
tain the  plea  of  innocent  purchaser  without  notice,  the  purchase-money  must  have 
been  paid  in  money  or  its  equivalent :  giving  notes  secured  by  mortgage  is  not  suf- 
ficient. Haughwout  V.  Murphy,  21  N.  J.  £q.  118;  Bowcn  v.  Prout,  52  III.  854.  A 
purchaser  with  notice  from  a  vendee  without  notice,  will  be  protected.  Harrison  u. 
Forth,  2  Prec.  Ch.  51.  A  decree  in  chancery,  curing  a  defective  deed,  is  not  notice  to 
a  purchaser  under  an  attachment,  not  being  party  to  the  decree.  Paine  v.  Moreland, 
15  Ohio,  435.  And  see  Warner  v.  Webster,  13  Ohio,  508.  A  purchaser  at  a  sheriff's 
sale,  without  notice  of  a  secret  equity,  is  protected,  tliough  he  had  notice  before  con- 
firmation.   Oviatt  V.  Brown,  14  Ohio,  285. 

Title  Bonds  and  Defective  Deeds,  It  is  not  unusual  to  sell  land,  with  an  obligation 
to  convey  upon  payment  of  the  purchase-money,  instead  of  executing  a  deed,  and  tak- 
ing back  a  mortgage.  This  obligation  must  be  in  writing,  to  comply  with  the  statute 
of  frauds,  and  is  usually  in  the  shape  of  a  title  bond.  Now  this  only  conveys  to  the 
purchaser  an  equitable  estate,  even  when  the  purchase-money  has  all  been  paid.  And 
the  same  is  true  of  an  intended  legal  conveyance,  which  happens  to  lack  any  of  the 
legal  requisites  of  a  deed.  Accordingly,  the  equitable  owner  can  only  perfect  his  legal 
title  by  a  decree  in  chancery  for  a  deed,  in  the  nature  of  a  decree  for  specific  perform- 
ance of  a  contract  to  convey.  And  this  may  be  had  against  the  heirs  of  the  vendor, 
if  the  title  descends  to  them.  But  where  the  declaration  is  in  .covenant  upon  a  title 
bond,  and  only  the  condition  is  relied  upon,  without  the  penal  part,  it  is  not  a  cove- 
nant. Huddle  r.  Worthington,  1  Ohio,  428.  Where  land  is  sold  by  title  bond  and 
the  vendee  in  possession,  a  judgment  against  the  vendor  will  bind  the  land  to  the 
extent  that  the  purchase-money  remains  unpaid.  Lefferson  v,  Dallas,  20  Ohio  St.  68. 
Such  a  vendee  in  possession  has  a  superior  equity  to  a  subsequent  purchaser  from  the 
vendor.     Goings  v.  Allen,  4  Bush  (Ky.),  608. 

Equitable  Liens.  The  most  common  case  of  equitable  lien  is  that  of  a  vendor  for 
the  purchase-money.  Although  the  vendee  has  obtained  the  legal  title,  yet  if  he  has 
not  ^aid  for  it,  he  is  not  in  good  conscience  entitled  to  the  absolute  ownership.  Ac- 
cordmgly  the  vendor  retains  a  lien  against  the  vendee,  and  all  claiming  under  him  with 
notice.    But  this  is  only  when  the  vendor  has  done  no  act  to  indicate  that  he  does  not 
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institution  of  a  court  of  chancery  has  given  rise  to  another  kind 
of  estates,  which  may  be  denominated  equitable  j  and  which  now 

intend  to  relj  upon  the  land,  as  by  taking  a  mortgage  upon  only  a  part  of  the  land,  or 
by  taking  any  collateral  security.    Williams  v.  Roberts,  6  Ohio,  »35 ;  Shall  r.  Biscoe, 
18  Ark.  142 ;  McCarty  v.  Fenet,  4  Ind.  226 ;  Pierson  v.  David,  1  Clarke,  28 ;  McAl- 
pine  v.  Burnet,  19  Texas,  497.    But  see  Stevens's  Appeal,  38  Fenn.  State,  9 ;  Fol- 
lett  V.  Reese,  20  id.  561.    But  a  lien  dates  from  the  date  of  the  contract  of  sale,  and 
subsequently  taking  a  mortgage  at  the  time  of  conveyance  upon  the  property  for  the 
balance  of  the  purchase-money  will  not  defeat  it.    Neil  v.  Kinney,  11  Ohio  State,  68; 
Anketel  v.  Converse,  17  Ohio  St.  11 ;  Wasson  v.  Davis,  84  Texas,  169.     Contra,  Pease 
v.  Kelly,  3  Oregon,  417.    But  it  has  been  held  in  some  States  that  even  taking  col- 
lateral security,  though  prima  facie  a  waiver,  may  be  prevented  from  operating  at 
such  by  an  express  agreement.    Schwartz  v.  Stein,  29  Md.  112 ;  McGonif^  v.  Plum- 
mer,  30  Md.  422 ;  Adams  v.  Buchanan,  49  Mo.  64.     In  Illinois  a  distinction  is  taken 
where  a  lien  is  reserved  in  the  deed  of  conveyance,  and  in  such  case  the  taking  of 
otiier  security  will  not  waive  the  lien.    Carpenter  v.  Mitchell,  54  III.  126.    Bnt  the 
mere  taking  of  notes  or  bonds  of  the  vendee  without  endorsement  does  not  rebut 
the  lien.     Chilton  v.  Braidlee.  2  Black,  458;  Burger  v.  Potter,  82  111.  66;  Walker  r. 
Sedgwick,  8  Cal.  898;  Griffin  t;.  Blanchard,  17  Cal.  70;  Buntin  v.  French,  16  N.  H. 
692.    And  there  are  cases  where  collateral  security  does  not  rebut  the  lien ;  namely, 
where  the  sale  is  by  title  bond,  or  contract  to  convey,  the  vendor  retaining  the  legal 
title.    This  equitable  lien  of  the  vendor  is  superior  to  the  right  of  dower  in  the  widow 
of  the  vendee.    There  is  also  what  is  called  an  equitable  mortgage,  which  is  where  a 
debtor  deposits  his  title  deeds  with  a  creditor  as  security  for  a  debt.    This  was  very 
common  in  England,  but  is  rarely  done  here,  if  at  all.    It  has  been  held  that  no 
lien  is  created  in  Ohio  by  such  a  deposit,  though  such  is  the  declared  intention.    Pro- 
basco  V.  Johnson,  2  Disney,    96.    But  it  seems  to  be  recognised  in  New  Jersey. 
Griffin  i\  Griffin,    3   Green,  104.     The  vendor's  lien  is  founded  upon  an  implied 
trust  between  him  and  the  vendee,  and  therefore  does  not  pass  to  the  assignee  of  a 
note  given  for  the    purchase-money.    Jackman  v.  Hallock,  1  Ohio.  818;  Brush  r. 
Kinsley,  14  Ohio,  20.      Keith  v.  Horner,  82  111.  624;  Walker  v.  Williams,  80  Mo. 
165 ;  Shall  v.  Biscoe,    18  Ark.  142 ;  Ross  v.  Heintzer,  81  Cal.  818.    But  see,  contra, 
Kern  V,  Hazelrigg,  11    Ind.  443;  Moore  v.  Raymond,  15  Texas,  654;  Rakestraw  v. 
Hamilton,  14   Iowa,  147  ;  Griffin  v.  Camack,  86  Ala.  696;  Lewis  v.  Pnsey,  8  Burh, 
615;  Watt  r.  White,  83  Texas,  421 ;  Wakefield  v.  Johnson,  26  Ark.  606.    It  may  be 
preserved   when  assigned  in  terms,  though  not  otherwise.    Smith  r.  Smith,  9  Abb. 
Pr.  (n.  s  )  420;  Hooper  v.  Logan,  23  Md.  201 ;  Walsh  v.  Bagle,  30  Md.  262.    When 
the  lien  is  expressly  reserved  in  the  deed  of  conveyance,  it  will  pass  by  the  assipn- 
ment  of  the  right  to  receive  the  purchase-money.     Carpenter  i^.  Mitchell,  64  111.  126. 
Kor  will  this  lien  pass  by  a  slierifT's  sale,  so  that  the  purchaser  can  set  it  up  against  the 
widow's  dower.     Mc Arthur  v.  Porter,  1  Ohio,  99.    The  vendor  does  not  extinguish 
his  lien  simply  by  taking  a    mortgage ;  and  therefore  it  will  have  priority  over  a 
judgment  between  the  date  and  recording  of  the  mortgage.    Boos  v.  Ewing.  17  Ohio. 
600;  Anketel  and  wife  r.  Converge,   17  Ohio  State,  11.     Contra,  Harris  v.  Harlan,  14 
Ind.  439 ;  Mattix  v.  Weand,  19  Ind.    161 ;  Selby  v.  Stenley,  4  Minn.  66.    Where  a 
guardian  has  given  a  lien  upon  rents   to  improve  his  ward's  land,  this  will  hold  good 
against  a  paramount  title  purchased  by  the  ward  when  of  age.    Este  v.  Strong,  2 
Ohio.  401.    The  advancement  of  money  to  pay  an  intestate's  debts  creates  no  equiia- 
ble  lien  on  the  property  descended  to  liis  heirs.     Lieby  v.  Parks,  4  Ohio,  469.    But  a 
vendor's  lien  will  pass  by  devise  along  with  the  legal  title.    Tieman  v.  Beam,  2  Ohio, 
883.    Where  several  tracts  have  descended  to  heirs,  subject  to  the  debu  of  the 
ancestor,  some  of  which  have  been  aliened   by  the  heirs,  equity  will  compel  the 
creditors  to  exhaust  first  those  which  have  not  been  aliened ;  and  as  to  those  which 
have  been  aliened,  to  begin  with  the  last  and  proceed  back  in  regular  order.    Piatt  v, 
St.  Clair,  6  Ohio,  227.     The  vendor's  lien  is  preferred  to  that  of  a  judgment  without 
notice,  and  to  that  of  a  mortgage  with  notice.    Patterson  r.  Johnson,  7  Ohio,  pt.  1, 
225.    Where  one  creditor  has  a  lien  upon  only  one  fund,  and  another  has  a  lien  upon 
two,  the  former  may  compel  the  latter  to  exhaust  the  fund  upon  which  he  has  no  lien. 
Bank  of  Musk.  v.  Carpenter,  7  Ohio,  pt.  1.  21 ;  Fassett  ».  Traber,  20  Ohio,  640. 
In  Kentucky,  by  statute,  the  vendor's  lien  does  not  exist  unless  reserved  in  the 
deed.    2  Stanton's   Rev.  St.  230;   Maupin  v,  McCormack.  2  Bush,   206.      It  has 
there  become  a  common  metliod  of  securing  unpaid  balances  of  purchase- money 
instead  of  taking  back  a  mortgage.    It  is  not  lost  by  renewing  notes.     Lush  r. 
Hopper,  8  Bush,  179.    What  is  a  sufficient  reservation  in  the  deed,  see  Keith  v. 
Wolf,  6  Bush,  646.    Ledford  v.  Smith,  6  Bush,  127.    If  the  reservation  was  omitted 
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occupy  a  very  important  place  in  the  law  of  realty.  It  is  not 
common  in  the  books,  to  find  such  a  title  as  equitable  estates ;  but 
I  have  selected  it  for  the  purpose  of  discussing  a  variety  of  rules 
relating  to  property,  which  could  not  well  be  embraced  under  any 
other  head ;  and  which  are  essential  to  a  proper  understanding  of 
this  branch  of  law.  By  an  equitable  estate  is  meant  any  right 
or  interest  in  land,  which  not  having  the  properties  of  a  legal 
estate,  requires  the  aid  of  a  court  of  cliancery  to  make  it  availa- 
ble. What  are  the  requisites  of  a  legal  estate  will  be  explained 
hereafter.  It  may  be  laid  down  in  the  mean  time  as  a  general 
proposition,  that  whenever  one  man  has  a  legal  ^  title  to  land,  to 
which  another,  on  the  established  principles  of  equity,  has  a  right, 
the  latter  may,  by  recourse  to  a  court  of  chancery,  render  his 
equitable  title  available  against  the  legal  title.  In  all  such  cases, 
the  owner  of  the  legal  estate  is  held  to  be  a  trustee  for  the  owner 
of  the  equitable  estate :  and  chancery  will  compel  him  to  execute 
the  trusty  for  the  use  of  the  latter.  Hence  equitable  estates  have 
acquired  the  name  of  uses  or  trusts  ;  under  which  name  their  prop- 
erties will  now  be  considered. 

§  151.  Origin  of  Uses  and  Trusts,  (a)  In  the  civil  law,  a  dis- 
tinction existed  between  a  right  to  enjoy  the  rents  and  profits 
of  land,  and  a  right  of  property  in  the  land  itself ;  and  thus  one 
person  might  have  the  naked  legal  ownership,  while  the  whole  ben- 
eficial interest  belonged  to  another.  In  the  early  part  of  the  four- 
teenth century,  this  distinction  was  introduced  into  the  English 
law  through  ecclesiastical  influence.  The  efforts  of  the  church  to 
enrich  itself  by  the  acquisition  of  lands  had  been  opposed  by  a 

b/  mJstalce,  it  may  be  corrected.  Phillip  v.  Skinner,  6  Bush,  662.  In  Kansas  the 
lien  18  not  reoognized  at  alL  Simpson  t^.  Munder,  8  Kans.  172 ;  Brown  v.  Simpson, 
4  Kans.  76. 

Uses  and  Trusts.  If  the  English  statute  of  uses  was  ever  in  force  here,  it  became 
so  by  the  territorial  law  of  1795,  or  by  the  State  law  of  1806,  which  were  repealed  by 
the  law  of  1800.  1  Chase,  Stat.  190,  612,  628.  Since  then,  it  certainly  has  not  been 
in  force.  Helfenstein  v.  Garrand,  7  Ohio,  pt.  1, 276;  Thompson  t;.  Gibson,  2  Ohio,  330. 
This  statute  is  commonly  referred  to  as  27  Henry  the  8th,  chap.  10.  The  doctrine  of 
charitable  uses  has  been  recognized  in  the  case  of  Bryant  v.  Thomhill,  7  Ohio,  pt.  2, 
13d,  where  certain  persons  calling  themselves  the  Licking  Land  Company,  in  making 
partition,  appropriated  sundry  tracts  "  to  be  a  perpetual  ^ind  for  the  support  of  the 
ministration  of  the  gospel  on  the  premises  of  the  company,"  but  created  no  trustee 
or  donee.  After  thirty  years,  the  legislature  appointed  a  trustee,  And  the  dedication 
was  sustained.  And  see  Mclntire  v.  Zanesville,  9  Ohio,  203 ;  Mclntyre's  AdmVa 
V.  Zanesville,  17  Ohio  St.  364;  Girard  v.  Philadelphia,  7  Wall.  1.  Where  a  trust 
was  created  in  Virginia,  of  lands  in  Ohio,  and,  on  tne  death  of  the  trustee,  his  place 
was  supplied  by  appointment  of  the  Virginia  court  of  chancery,  it  was  held  that  the 
conveyances  of  the  secopd  trustee  could  not  be  recognized  here.  Henry  v.  Doctor, 
9  Ohio,  49.  Where  a  conveyance  in  trust  is  fraudulent,  it  may  be  set  aside  in  chan- 
cery, without  making  the  beneficiaries  parties.  Campbell  v.  Watson,  8  Ohio,  600. 
The  obligations  of  a  trustee  of  lands  descend  to  his  heirs,  and  if  infants,  they 
must  have  a  guardian  ad  litem  duly  appointed  and  notified.  St.  Clair  v.  Smith, 
3  Ohio,  866.  As  to  trusts  for  religious  societies,  see  Price  v.  Methodist  Church,  4 
Ohio,  616;  Keyser  v.  Stansifer,  6  Ohio,  863;  Smith  v.  Swormstedt,  16  How.  288; 
The  Dublin  Case,  88  N.  H.,  469;  Att'y-Gen.  r.  Proprietors  of  Meetinghouse,  &c.,  3 
Gray,  1. 

(a)  2  Black.  Com.  827, 332.  Religious  societies  are  authorized  under  order  of  court 
to  convey  their  real  estate  by  act  of  March  24, 1860. 
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series  of  statutes,  known  as  the  statutes  of  mortmain^  (a)  the  object 
of  which  was,  to  disable  religious  corporations  from  receiving  con- 
veyances of  real  estate.  But  these  various  restrictions  related  to 
legal  estates  only ;  and  to  avoid  their  effect,  recourse  was  had  by 
the  clergy  to  the  above  distinction  made  in  the  civil  law.  Con- 
veyances, therefore,  instead  of  being  made  directly  to  the  church, 
were  made  to  individuals,  with  the  understanding  that  the  church 
was  to  have  the  beneficial  enjoyment.  This  usufructuary  or  bene- 
ficial interest,  thus  separated  from  the  legal  ownership,  was  de- 
nominated u>se;  and  the  court  of  chancery,  then  directed  by  the 
clergy,  assumed  the  entire  jurisdiction  of  iiseSy  on  the  ground  that 
they  were  exclusively  matters  of  conBcience^  and  not  of  law.  By 
degrees,  therefore,  under  the  decision  of  shrewd  and  interested 
chancellors,  the  doctrine  of  uses  grew  up  into  a  regular  and  estab- 
lished system.  For  various  reasons,  the  use  of  land  thus  severed 
from  the  legal  ownershipj  was  deemed  a  more  beneficial  estate 
than  where  both  the  use  and  the  legal  title  were  united.  It  was 
discharged  from  all  the  feudal  burdens ;  was  not  liable  to  forfeit- 
ure for  treason ;  and  could  be  transferred  from  hand  to  hand,  with- 
out the  tedious  formalities  of  the  common  law.  For  these  and 
other  reasons,  individuals  who  were  not  within  the  statutes  of 
mortmain,  entertained  a  decided  preference  to  uses  over  legal 
estates.  The  consequence  was  that  by  the  end  of  the  fifteenth 
century,  a  large  proportion  of  the  real  property  of  the  kingdom 
was  incumbered  in  this  complicated  and  double  manner ;  one  per- 
son having  the  legal  estate  and  another  the  use.  This  state  of 
things  gave  rise  to  a  series  of  legislative  acts,  which  ended 
with  the  enactment,  in  1536,  of  the  celebrated  statute  of  uses, 
of  which  some  account  must  now  be  given.  The  intention  of 
this  statute  was  to  destroy  the  double  property  in  land,  which 
had  resulted  from  the  introduction  of  uses ;  not  by  destroying  the 
use,  but  by  changing  it  from  an  equitable  into  a  legal  estate.  Ac- 
cordingly, it  was  enacted  in  substance,  that  whenever  one  person 
was  seised  of  land  for  the  use  of  another,  he  who  had  the  use, 
should  ipso  facto  have  a  legal  estate  of  the  same  measure  and  qual- 
ity. Wherever  this  statute  could  operate,  therefore,  its  effect  was 
to  abolish  the  intervening  legal  estate,  by  annexing  it  to  the  use 
and  making  that  a  legal  estate  ;  and  had  the  language  of  the  stat- 
ute been  as  comprehensive  and  exphcit  as  its  object  required,  the 
court  of  chancery  would  have  been  completely  deprived  of  its 
jurisdiction  over  real  property,  which  was  the  main  motive  of  the 
provision.  But  this  effect  was  not  produced;  and  after  a  long 
and  severe  contest  between  the  courts  of  law  and  chancery,  tlie 
doctrines  of  uses  were  revived  under  the  name  of  trusts.  The 
great  preliminary  question  under  the  statute  was,  whether  the  stat- 
ute executed  the  use;  that  is,  converted  it  into  a  legal  estate. 
If  it  did,  the  jurisdiction  belonged  to  the  courts  of  law,  if  not,  to 
the  courts  of  chancery.     Of  the  manner  in  which  the  object  of  the 

(a)  Id.  268. 
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statute  was  thus  defeated,  I  can  speak  but  briefly.  In  the  first 
place,  it  did  not  in  its  letter,  include  estates  far  years,  but  only 
freeholds ;  and  of  course  trust  terms  to  any  length  could  be  cre- 
ated to  evade  itw  But  a  more  effectual  mode  of  evasion  was  this : 
A  conveyance  was  made  to  A.  for  the  use  of  B.,  in  trust  for  C. 
The  statute  was  construed  as  only  transferring  the  legal  estate 
from  A.  to  B.  Here  its  operation  terminated.  B.  then  took  the 
legal  estate  in  trust  for  C. ;  which  trust  the  court  of  chancery  stood 
ready  to  enforce.  And  thus,  after  a  series  of  protracted  and  bitter 
discussions,  a  statute  from  which  so  much  had  been  expected,  re- 
sulted only  in  changing  the  name  of  an  equitable  interest  from  use 
to  trust.  But,  happily  for  us,  the  mass  of  learning  connected  with 
this  statute  has  here  no  other  than  a  speculative  interest ;  for  if  it 
was  ever  in  force  in  this  State,  it  certainly  has  not  been  in  force 
since  1806.  The  question  arose  in  one  case,  (a)  and  the  court 
was  divided  in  opinion ;  two  of  the  judges  holding  that  the  stat- 
ute was  in  force  here  from  1795  to  1806,  and  two  holding  that  it 
never  was  in  force.  But  whatever  opinion  may  be  formed  on  this 
point,  it  is  admitted  on  all  bands,  that  the  statute  has  not  been  in 
force  here  since  1806 ;  and  this  is  enough  for  our  purpose ;  for  the 
important  consequence  follows,  that  we  retain  the  original  doc- 
trines of  uses  as  settled  in  chancery,  without  any  of  the  subse- 
quent doctrines  derived  from  the  statute.  In  other  words,  uses 
and  trusts  are  here  synonymous  terms,  and  belong  exclusively  to 
chancery  jurisdiction.  We  shall  see  hereafter,  that  our  only  con- 
veyances are  those  which  originated  under  the  statute  of  uses ;  but 
in  all  other  respects,  our  law  of  real  property  is  the  same  as  if  that 
statute  had  never  been  enacted.  I  shall  consider  equitable  es- 
tates under  two  heads,  express  trusts  and  implied  trusts;  confining 
myself  to  a  very  general  outline  of  their  nature  and  properties. 

§  152.  Express  Trusts,  (ft)  Our  statute  of  frauds,  which  will  be 
considered  hereafter,  requires  all  transactions  relating  to  land,  to  be 
expressed  in  writing.  The  English  statute  of  frauds  contained  a 
special  exception  in  regard  to  trusts.  Our  statute  does  not  make 
this  exception,  but  it  is  held  to  be  implied.  The  doctrine  is  so 
universal,  that  implied  trusts  will  be  enforced  in  equity,  that  with- 

(a)  Thornpson  v.  Gibson,  2  Ohio  Rep.  889.  Helfenstein'B  Lessee  v.  Garrand,  7 
Ohio,  pt  1,  275. 

(&)  To  establish  an  express  trust  in  the  case  of  a  conyeyance  by  deed  absolute  on 
its  face,  the  evidence  of  such  trust,  and  of  its  terms  and  conditions,  must  be  clear  and 
conclusive,  and  when  made  in  coi^sideration  of  love  and  affection,  it  is  repugnant  to 
the  existence  of  the  trust  Miller  v.  Stokely,  5  Ohio  State,  194.  A  sale  by  a  trus- 
tee will  be  held  a  breach  of  the  conditions  of  the  trus^deed  only  where  the  purposes 
of  the  trust  are  clearly  shown  to  be  inconsistent  with  the  exercise  of  such  a  power. 
Stall  V.  Cincinnati,  10  Ohio  State,  169.  In  Miller  r.  Stokely,  the  court  seemed  to 
recognize  the  doctrine  that  a  trust  might  be  engrafted  by  parol  upon  an  absolute 
instrument,  though  holding  that  the  evidence  was  not  sufficient  in  that  case.  In  the 
latter  case  of  Stall  v.  Qincinnati,  the  court  put  the  decision  hypothetically,  saying  that, 
even  if  a  trust  may  be  so  shown,  the  evidence  does  not  make  such  a  case.  The  gen- 
eral doctrine  is,  that  an  express  trust  cannot  be  created  by  parol.  Cook  t^.  Barr,  44 
N.  T.  166;  Smith  v.  Hollenback,  61  111.  223.  In  Kentucky,  however,  it  seems  that 
it  may  be.    Barkley  v.  Lane,  6  Bush,  687. 
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out  citing  authorities  to  prove  it,  I  shall  take  it  for  granted ;  and 
shall  therefore  speak  of  express  trtists  as  a  distinct  class.  In  the 
creation  of  every  express  trust,  three  parties  are  concerned :  first, 
the  person  who  creates  the  trust,  and  who  is  called  the  grantor ; 
secondly y  the  person  who  is  to  execute  the  trust,  and  who  is  called 
the  trustee  ;  thirdly^  the  person  for  whose  benefit  the  trust  is  made, 
and  who  has  been  designated  by  the  awkward  phrase  of  cestui  que 
trust ;  in  the  place  of  which  I  shall  substitute  the  term  beneficiary. 
The  parties  will  then  be  grantor,  trustee,  and  beneficiary.  With 
these  explanations,  I  proceed  to  a  summary  description  of  the  lead- 
ing properties  of  express  trusts. 

1.  Express  trusts  are  usually  declared  in  the  same  instrument 
which  creates  the  legal  estate:  but  this  is  not  always  the  case. 
Land  may  be  conveyed  to  a  trustee  upon  such  trusts  as  the  grantor, 
or  some  otlier  person  named  in  the  conveyance,  shall  afterwards 
declare ;  and  in  either  case  the  trustee  will  hold  the  land  subject  to 
these  future  declarations. 

2.  All  persons  may  convey  land  in  trust,  who  are  capable  of  mak- 
ing a  deed  or  will.     Who  these  ai-e  will  be  pointed  out  hereafter. 

8.  All  persons  may  be  made  trustees,  not  excepting  infants  or 
married  women;  because  the  mere  capacity  of  being  a  trustee 
involves  nothing  more  than  the  capacity  of  receiving  a  l^al  con- 
veyance. It  is  obvious,  indeed,  that  there  may  be  certain  acts 
required  in  the  execution  of  a  trust,  to  which  persons  under  disa- 
bility would  not  be  legally  competent  in  their  own  right.  But  iu 
such  cases,  the  power  conferred  by  the  grantor  gives  the  trustee 
a  capacity  which  the  law  does  not  give ;  for  example,  in  the  execu- 
tion of  a  trust,  an  infant,  or  a  married  woman  without  her  husband, 
may  make  a  valid  conveyance. 

4.  All  persons  without  exception  may  be  beneficiaries ;  since  no 
disability  whatever  can  disqualify  one  for  enjoying  the  benefit  of  a 
trust  properly  created. 

5.  Every  description  of  property,  real  or  personal,  is  capable  of 
being  settled  in  trust ;  there  being  no  valuable  thing  which  one 
man  may  not  hold  for  tlie  benefit  of  another. 

6.  Express  trusts  of  realty,  when  properly  created,  attach  to  the 
land  itsielf,  and  not  merely  to  the  person  of  the  trustee.  There- 
fore, if  a  proper  trustee  should  be  afterwards  wanted,  chancery  will 
see  that  the  trust  is  executed  by  any  person  having  a  legal  title  to 
the  land. 

7.  Trust  estates  are  in  all  valuable  respects  as  beneficial  as  legal 
estates.  Where  the  contrary  is  not  expressly  provided,  they  are  in 
like  manner  alienable,  devisable,  and  descendible.  They  cannot 
indeed  be  sold  on  execution ;  but  they  may  be  made  liable  for 
debts  by  analogous  proceedings  in  chancery,  which  will  be  ex- 
plained hereafter.  They  are  also  equally  liable  to  curtesy  and 
dower.  Formerly,  by  force  of  some  early  and  arbitrary  decisions, 
they  were  not  liable  in  any  case  to  dower,  but  this  distinction  does 
not  exist  here. 
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8.  Trust  estates  may  not  only  be  limited  in  remainder  to  the 
same  extent  as  legal  estates,  but  owing  to  what  may  be  called 
their  flexibility  or  elasticity,  they  are  susceptible  of  a  much  greater 
variety  of  future  provisions.  For  while  the  legal  estate  continues 
in  the  same  trustees,  the  beneficial  interests  may  be  made  to  shift 
from  hand  to  hand,  almost  at  the  pleasure  of  the  grantor.  Thus, 
he  may  omit  to  declare  the  trust  at  first,  and  reserve  to  himself 
or  others  the  right  of  future  appointment  in  such  manner  as  he 
chooses  ;  or  he  may  declare  a  trust  at  first,  subject  to  future  revo- 
cation, and  may  afterwards  revoke  the  trust,  and  declare  a  new 
one ;  or  he  may  declare  trusts  to  arise  of  themselves,  upon  future 
contingencies,  reserving  the  enjoyment  of  them  to  himself  in  the 
mean  time  ;  or,  lastly,  he  may  declare  trusts  to  take  effect  imme- 
diately, and  yet  be  capable  of  changing  of  themselves,  from  hand 
to  hand,  according  to  future  events. 

9.  The  abuse  of  this  power  to  create  trusts,  is  provided  against 
by  our  statute  of  frauds^  which  declares  void  all  trust  conveyances 
made  to  defraud  creditors  and  purchasers ;  and  by  our  statute 
against  perpetuities^  which  prohibits  the  limitation  of  any  estate 
further  than  to  persons  in  being  and  their  immediate  issue. 

10.  Though  trttstees  (a)  have  the  legal  title  to  the  trust  property, 
it  is  not  subject  to  their  debts,  nor  to  dower  and  curtesy  in  their 
hands.  They  cannot  convey  or  incumber  it  for  their  own  use,  ex- 
cept in  the  single  case  where  the  purchaser  has  no  notice  of  the 
trust  either  actual  or  constructive ;  and  this  cannot  happen  where 
the  trust  is  expressed,  because  then  the  record  is  constructive  notice 
to  everybody.  The  general  principle  is,  that  the  trustee  can  do 
nothing  that  can  prejudice  the  interest  of  the  beneficiary ;  and  the 
reason  of  the  above  exception  is^  that  he  who  appoints  a  trustee 
holds  him  out  to  the  world  as  a  trustworthy  person ;  and  if,  in 
violation  of  the  confidence  and  credit  thus  given  him,  he  sell  or 
incumber  the  land,  for  a  valuable  consideration,  to  a  person  having 
no  notice  of  the  trust,  the  innocent  purchaser  will  hold  it  discharged 
of  the  trust ;  and  the  beneficiary  must  seek  his  redress  from  the 
trustee  in  whom  his  benefactor  reposed  the  first  confidence.  But 
if  the  purchaser  either  paid  no  consideration,  or  had  notice  of 
the  trust,  either  actual  or  constructive,  he  puts  himself  in  the  place 
of  the  trustee,  and  still  holds  the  land  subject  to  the  trust.  For  the 
protection  of  beneficiaries,  it  is  an  established  rule  that  where  the 
declared  trust  is  to  sell  the  land  for  the  payment  of  specified 
debts  or  legacies,  the  purchaser  is  bound  to  see  the  money  applied 
to  the  specified  purposes ;  though  it  is  otherwise  if  the  trust  be  to 

(a)  See  Thompson  on  Trnttees ;  Willis  on  Trustees  ;  Fletcher  on  Estates  of  Trus- 
tees ;  Hill  on  Trustees ;  Lewin  on  Trusts.  Perry  on  Trusts.  A  sale  of  the  trust 
property  to  the  trustee  may  be  set  aside  by  the  cestui  que  tnut,  without  showing  fraud 
or  actual  injury.  Harrington  v.  Alexander,  6  Ohio  State,  189.  It  is  Toidable  at  the 
election  of  the  ceBtuique  trust,  Huffo.  Earl,  3  Ind.  806.  This  rule  has  been  held  not 
to  apply  where  a  tale  is  made  by  a  public  officer  under  a  proceeding  adverse  to  the 
cestui  que  trust,  and  the  trustee  has  no  means  to  prevent  the  sale.  Chorpenning's 
Appeal,  82  Peon.  Stote,  316. 


860  EQUITABLE  ESTATES. 

pay  debts  generally,  without  any  specification,  because  then  the 
purchaser  cannot  know  what  they  are.  So  far  as  the  powers  and 
duties  of  the  trustees  are  pointed  out  in  the  deed,  they  are  bound 
to  follow  them  to  the  letter.  A  power  to  sell  land,  for  example, 
does  not  include  a  power  to  barter  or  exchange  it  for  other  land  ; 
though  it  may  include  a  power  to  mortgage  or  lease  it,  when  the 
intention  is  merely  to  raise  money  for  certain  purposes.  But  where 
a  trust  is  simply  created  for  the  benefit  of  another,  without  any 
specific  directions,  the  duties  which  chancery  will  enforce  upon  the 
trustee  are  chiefly  three :  jirBt^  to  permit  the  beneficiary  to  receive 
the  rents  and  profits ;  secondly  ^  to  execute  such  conveyances  as  the 
beneficiary  shall  direct ;  thirdly ^  to  defend  the  title  when  this  is 
necessary.  And,  as  a  general  principle,  the  trustee  can  make  no 
profit  from  his  management  of  trust  property.  His  necessary  ex- 
penses are  of  course  allowed,  but  he  can  charge  nothing  for  his 
care  and  trouble,  unless  by  express  provision  in  the  instrument. 
This  severe  rule  is  deemed  necessary  for  the  protection  of  the  bene- 
ficiary, (a)  Trustees  are  accountable  in  chancery  for  their  conduct ; 
and  when  the  circumstances  require  it,  they  may  be  removed 
and  others  appointed.  (6)  If  there  be  several,  they  must  all  act 
together,  unless  there  be  express  provision  to  the  contrary ;  and  if 
one  improperly  refuse  to  unite  with  the  others,  he  will  be  compelled 
to  resign.  ((?) 

11.  The  republican  habits  of  our  citizens  being  opposed  to  com- 
plicated family  settlements,  we  have  very  few  express  trusts  created 
by  deed,  though  they  occasionally  occur.  But  trusts  created  by 
will  are  more  frequent.  The  leading  motive  for  creating  a  trust  is 
to  prevent  property  from  being  improvidently  squandered.  If  a 
father  wishes  to  provide  with  certainty  for  a  child  about  to  marry, 
and  for  the  issue  of  such  marriage,  instead  of  conveying  property 
to  the  child  directly,  he  conveys  it  to  trustees,  with  a  declaration  of 
his  wishes ;  and  thus  while  he  gives  the  annual  income  to  the  mar- 
ried couple,  he  secures  the  principal  to  their  children.  In  like 
manner,  if  a  man  wishes  to  guard  with  certainty  against  the  prod- 
igality of  his  heirs,  he  devises  his  property  to  trustees,  with  specific 
instructions ;  and  thus  limits  the  power  of  his  heirs,  as  far  as  he 
considers  expedient,  (d)  These  examples  will  serve  for  illustration ; 

(a)  Richardson  v.  Spencer,  18  B.  Monroe,  450 ;  Warbaas  r.  Armstrong,  2  Stock- 
ton,  2r)8. 

(b)  Gilbert  v.  Sutliff,  8  Ohio  State,  129 ;  Montpelier  ».  East  Montpelier,  29  Vt. 
12 ;  Bliss  V,  Am.  Bible  Society,  2  Allen,  384.  A  trustee,  in  doubt  as  to  his  powers, 
may  apply  to  a  court  of  equity  to  define  his  powers.  Wis  well  v.  First  Congregational 
Church,  14  Ohio  State,  81.  Trustees  acting  in  good  faith,  and  with  reasonable  care, 
are  not  responsible  for  losses.  They  may  be  excused  even  for  ignorance  of  law, 
where  they  acted  under  the  advice  of  counsel.  Miller  i;.  Proctor,  20  Ohio  State, 
442. 

(c)  Sloo  V.  Law,  8  Blatch.  C.  C.  469.  But  in  the  case  of  a  public  trust  the  rule 
is,  that  a  majority  of  the  trustees  can  act,  unless  some  other  rule  be  pointed  out  in  the 
instrument.    Ibid. 

(cf)  But  a  trust  estate  cannot  be  made  incapable  of  alienation  by  the  bene- 
ficiary, nor  prevented  from  becoming  liable  for  the  payment  of  his  debts.  "  It 
is  a  settled  rule  of  law  that  the  beneficial  interest  of  the  oaiai  qw  tru$t,  whatever  it 
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and  a  little  reflection  will  convince  any  one  of  the  very  great 
utility  of  this  description  of  estates. 

§  153.  Implied  Trusts,  (a)  Implied  trusts,  as  their  name  imports, 
are  those  which  result  from  the  established  doctrines  of  equity, 
without  any  declaration  by  the  parties.  They  are  sometimes  called 
resulting  trusts ^  and  are  chiefly  upheld  to  prevent  fraud.  In  most 
cases,  the  question  whether  there  be  an  implied  trust  or  not,  de- 
pends  upon  circumstances  connected  with  the  consideration  of  real 
contracts.  The  following  are  the  cases  in  which  implied  trusts 
have  been  most  generally  sustained :  — 

1.  If  I  purchase  land,  and  take  the  title  in  my  own  name,  but 
you  pay  the  consideration,  I  become  thereby  a  trustee  for  you.  (J) 

2.  If,  being  already  your  general  trustee,  I  purchase  land  in  my 
own  name  with  money  belonging  to  you,  I  hold  this  land  as  trustee 
for  you. 

may  be,  is  liable  for  the  payment  of  his  debts.  It  cannot  be  so  fenced  about  by 
inhibitions  or  restrictions  as  to  secure  to  it  the  inconsistent  characteristics  of  right  to 
enjoyment  by  the  beneficiary  and  immunity  from  his  creditors.  A  condition  prece- 
dent that  the  provision  shall  not  vest  until  his  debts  are  paid,  and  a  condition  subse- 
quent that  it  shall  be  divested  and  forfeited  by  his  insolvency,  with  a  limitation  over 
to  another  person,  are  valid,  and  the  law  will  give  them  full  efiect.  Beyond  this, 
protection  from  the  claims  of  creditors  is  not  allowed  to  go."  Swayne,  J.,  in  Nichols 
o.  Levy,  5  Wall.  441.  This  is  altered  by  statute  in  Tennessee.  Nichols  v.  Levy, 
sM^ra.  In  Pennsylvania  and  Kentucky  such  a  provision  is  allowed  if  the  bene- 
ficiary is  entirely  excluded  from  control  of  the  fund.  Vaux  v.  Parke,  7  W.  & 
S.  19;  Pope  u.  Elliott,  8  B.  Monr.  66.  In  New  York,  the  court  will  leave  him  a 
reasonable  sum  for  support  Genet  v.  Beckman,  45  Barb.  882 ;  Campbell  v.  Foster, 
35  N.  Y.  861 ;  Adams.  Eq.  '48 ;  Perry  on  Trusto,  §  386.  The  only  exceptions  to  this 
rule  are  the  separate  use,  and  pin-money  trusts  for  married  women.  Adams,  £q.  *48 ; 
Perry  on  TrusU,  §  387. 

(a)  Barr  v.  Hatch,  3  Ohio  Rep.  629 ;  Bond  v.  Swearingen,  1  Ohio  Bep.  411 ;  M' Ar- 
thur V.  Porter,  1  Ohio  Rep.  99 ;  Williams  v.  Roberts,  5  Ohio  Rep.  86 ;  2  Story  on 
Equity,  ch.  82 ;  Capen  v.  Richardson,  7  Gray,  364.  A  bond  fide  purchaser  of  a 
land  warrant,  without  notice  that  a  previous  assignment  was  forged,  who  had  located 
it  and  received  a  patent  for  the  land,  will  not  be  declare<l  a  trustee  for  the  true  owner 
of  the  warrant.  The  addition  of  the  legal  title  to  his  equity  will  prevail ;  but  had 
the  true  owner  brought  suit  before  the  patent  was  obtained,  his  older  equity  would 
have  been  superior.  Dixon  v.  Caldwell,  15  Ohio  State,  412.  Parol  evidence  is  com- 
petent to  establish  a  resulting  trust.  Byers  v.  Wackman,  16  Ohio  Sute,  441 ;  Swin- 
burne r.  Swinburne,  28  N.  Y.  668;  Collins  v.  Smith,  18  III.  160;  McGinity  v. 
McGinity,  63  Penn.  St.  88;  Farris  v,  Dunn,  7  Bush,  276 ;  Caldwell  v.  Caldwell,  7 
Bush,  515.  But  it  must  be  very  clear.  Greer  r.  Baughman,  13  Md.  267 ;  Noel  v. 
Noel,  I  Clarke,  428 ;  Kendall  v.  Mann,  11  Allen,  16. 

Resulting  trusts  are  only  raised  in  cases  of  frauds,  or  by  the  payment  of  the  pur- 
chase-money at  the  time  the  title  is  acquired.  Subsequent  payment  is  not  suflScient. 
Barnet  v.  Dougherty,  82  Penn.  State,  371 ;  Kelly  v.  Johnson,  28  Miss.  249;  Francis- 
town  V.  Deering,  41  N.  H.  488 ;  Kellum  v.  Smith,  88  Penn.  State,  168 ;  Rothwell  p. 
Dewees,  2  Black.  613 ;  Barnard  v.  Jewett,  97  Mass.  87.  Though  the  implication  of 
a  resulting  trust  may  be  rebutted  by  proof  of  a  contrary  intent,  it  will  not  be  con- 
trolled by  proof  of  an  intent  which  is  fraudulent  Hutchins  v.  Hey  wood,  60  N.  H. 
491. 

The  mere  contribution  of  a  part  of  the  purchase-money  is  not  sufficient ;  it  must 
be  some  definitely  ascertainable  aliquot  part  of  the  purchase- money.  Reynolds  v, 
Morris,  17  Ohio  State,  610;  McGowan  v,  McGowan,  14  Gray.  119;  Cutter  v.  Tuttle, 
4  Green,  549. 

(6)  So  too,  when  the  husband  takes  the  title  of  land  purchased  with  the  wife's 
separate  money  in  his  own  name,  without  her  consent,  a  trust  results  to  her.  Mc- 
Govem  v.  Knox,  21  Ohio  State,  647.  In  Kentucky,  by  statute,  when  one  person 
accepts  a  deed  of  land  at  the  request  of  another  who  has  paid  the  consideration,  no 
trust  resolu  in  ikvor  of  the  latter.    Martin  v,  Martin,  6  Bush,  47. 
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3.  If  I  convey  land  to  you  without  any  oonsiderationy  you  be- 
come a  trustee  for  me.  (a) 

4.  If  I  contract  with  you  for  the  purchase  of  real  estate,  by  title 
bond,  or  otherwise,  you  thereby  become  a  trustee  for  me,  until  the 
legal  conveyance  is  made.  And  the  same  is  true,  if  through  a  mis- 
take you  make  me  a  defective  conveyance.  You  hold  the  legal 
title  in  trust  to  me,  until  a  good  conveyance  is  made. 

5.  If  I  convey  land  to  you.  when  I  have  not  the  legal  title,  and 
afterwards  acquire  the  legal  title,  I  hold  it  in  trust  for  you,  and  the 
same  doctrine  extends  to  my  heirs  taking  by  descent  from  me. 

6.  If  I  convey  land  to  you,  and  take  no  collateral  security  for  the 
payment  of  the  purchase-money,  you  become  a  trustee  for  me,  until 
the  purchase-money  is  paid.  But  it  is  otherwise,  if  I  do  any  thing 
to  manifest  an  intention  not  to  rely  upon  the  land  for  security. 
This  is  called  an  eqmtable  lien. 

7.  If  I,  being  your  debtor,  deposit  my  title-deeds  with  you,  I 
thereby  become  a  trustee  for  you  until  the  debt  is  paid.  This  is 
called  an  equitable  mortgage^  but  it  is  of  little  consequence  in  this 
country,  owing  to  the  difficulty  of  affecting  another  claimant  with 
notice  of  such  deposit. 

8.  If  I  convey  land  to  a  trustee,  and  declare  the  trust  as  to  a 
part,  there  is  a  resulting  trust  to  me  for  the  residue.  If  the  con- 
veyance be  upon  such  trusts  as  I  shall  afterwards  declare,  and  I 
fail  to  declare  them,  there  is  a  resulting  trust  to  me  for  the  whole. 
And,  generally,  if  I  create  a  trust  for  any  particular  purpose,  there 
is  a  resulting  trust  to  me  as  soon  as  that  purpose  is  accomplished. 

9.  The  only  apparent  exception  to  the  above  doctrines  is  in 
transactions  between  parents  and  children.  If  I  purchase  land  in 
the  name  of  my  infant  child,  though  I  take  the  profits  during  his 
minority,  there  is  no  resulting  trust  to  me,  but  the  purchase  will  be 
treated  as  an  advancement  to  the  child,  because  blood  is  a  sufficient 
consideration  in  such  cases,  and  my  taking  the  rents  and  profits 
during  his  minority  only  implies  that  I  act  as  a  guardian,  (h)   And 

(a)  Bat  in  New  Jertey,  when  the  deed  expresses  a  consideration,  though  merelj 
nominal,  and  never  paid,  no  trust  results,  nor  can  it  be  shown  by  parol  that  such  was 
the  intention  of  the  parties.     Hogan  v.  Jaques,  4  Green,  123. 

(6)  Creed  v.  Lancaster  Bank.  1  Ohio  State,  1 ;  Yanzant  v.  Dariet,  6  id.  52. 
Dickenson  v.  Davis,  43  N.  H.  647 ;  Mutual  Ins.  Co.  v.  Deal,  18  Md.  26 ;  Ruas  v. 
Mevius,  16  Cal.  350.  So,  too,  if  the  deed  is  taken  in  the  name  of  a  son-in-law. 
Baker  i;.  Leathers,  8  Ind.  558.  Nor  will  a  trust  result  on  a  conveyance  to  a  son-in-law. 
When  such  a  conveyance  is  made  in  consideration  of  the  "  natural  love  and  affec- 
tion "  of  the  grantor  for  her  daughter  and  the  grantee,  and  for  the  purpose  of  "  advanc> 
ing  "  the  grantee  **  in  life,"  no  trust  is  created  in  fevor  of  the  daughter.  Thompson 
V.  Thompson,  18  Ohio  State,  73.  But  the  presumption  that  it  is  intended  as  an 
advancement,  may  be  rebutted  by  evidence.  Brown  v.  Burke,  22  Geo.  574 ;  Hodgson 
V.  Macy,  8  Ind.  121.  Woolery  p.  Woolery,  29  Ind.  249 ;  McCaw  v.  Busk,  81  Ind. 
66.  A  mere  preponderance  of  testimony  is  sufficient.  Middleton  v.  Middleton,  81 
Iowa,  151.  The  partial  disposition  of  an  estate  by  will,  does  not  exclude  the  opera- 
tion of  the  Ohio  statute  as  to  advancements  in  the  distribution  of  the  intestate 
residuum.  Dittoe's  Adm'r  v.  Cluney's  Ex.  22  Ohio  State,  436;  Peer  v.  Peer,  8 
Stockton.  248.  An  implied  or  resulting  trust  cannot  be  shown  against  an  abso- 
lute deed  in  consideration  of  love  and  idSection.  MiUw  v.  Stokely,  5  Ohio  States 
194.    Farringdon  V.  Barr,  86  N.  H.  86. 
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the  same  is  true,  where  a  husband  purchases  in  the  name  of  his 
wife.  But  an  adult  child  under  similar  circumstances  might  be 
treated  as  a  trustee  for  his  father. 

An  executed  trust  is  oue  the  terms  of  which  are  fully  and  completely  declared. 
An  executory  trust  is  one  which  is  indicated  or  sketched,  but  the  terms  of  which  are 
to  be  finally  and  completely  declared  by  another  instrument.  An  executed  trust  may 
be  created,  passing  a  vested  irrevocable  interest  to  the  cesiui  que  trusty  without  the 
knowledge  of  either  the  trustee  or  the  cestui  que  trust.  Fletcher  v.  Fletcher,  4  Hare, 
67;  In  re  Way's  Trust,  2  De  Gex,  J.  &  S.  866;  Brown  v.  Winthrop,  1  John.  Chy. 
830 ;  Mann  v.  Coates,  109  Mass.  681. 

An  assignee  for  the  benefit  of  creditors  is  in  England  merely  an  agent  appointed 
by  the  debtor  for  the  management  of  the  debtor's  business.  Such  an  assignment  is 
therefore  revocable  by  the  debtor  at  any  time  before  the  creditors  express  their 
assent  to  it.  In  the  United  States  such  an  assignment  is  a  conveyance  of  property 
in  trust,  and,  if  accepted  by  the  assignee,  is  irrevocable  without  the  consent  of  the 
cestuis  que  trust,  i.  e.,  the  creditors. 

An  ordinary  trust  must  be  certain  and  definite  in  the  designation  of  the  benefi- 
ciaries, so  that  they  may  be  able  to  assert  their  rights  in  court.  If  the  declaration 
of  trust  is  uncertain  in  this  particular,  the  trust  is  invalid  and  fails.  A  ciiaritable 
truBt,  on  the  other  hand,  designates  only  the  class  of  persons,  not  the  individuals, 
who  are  to  receive  the  bounty.  "  A  charity  is  a  gift  to  be  applied,  consistently  with 
existing  laws,  for  the  benefit  of  an  indefinite  number  of  persons,  either  by  bringing 
their  minds  and  hearts  under  the  infiuence  of  education  or  religion,  by  relieving  their 
bodies  from  disease,  suffering,  or  constraint,  by  assisting  them  to  establish  them- 
selves in  life,  by  erecting  or  maintaining  public  buildings  or  works,  or  otherwise 
lessening  the  burdens  of  government."    Jackson  v.  Phillips,  14  Allen,  689. 

The  rules  of  English  chancery  are  extremely  liberal  in  sustaining  charitable  be- 
quests. Where  property  is  left  directly  to  indefinite  persons  without  the  interven- 
tion of  a  trustee  (Attorney-General  r.  Powell,  8  Merivaie,  48),  or  to  such  charity  as 
is  designated  in  another  paper,  and  no  such  paper  is  found  or  is  proved  ever  to  have 
been  written  (Attorney-General  v.  Syderfin,  1  Vem.  224),  or  to  such  charity  as  my 
execntor  shall  designate,  and  the  executor  dies  before  the  testator  (Moggridge  v. 
Thackwell,  7  Ves.  86),  a  scheme  for  a  charitable  trust  to  utilize  the  bequest  will  be 
determined.  If  the  charity  cannot  he  established  or  contrived  in  the  mode  prescribed 
by  the  testator,  because  such  mode  is  illegal  or  impracticable,  the  property  will  be 
given  to  a  charity  cy  prhs,  i.  e.,  as  near  as  may  be,  the  one  proposed  by  the  testator. 
Where  property  was  bequeathed  for  the  maintenance  of  religion,  but  a  form  of  re- 
ligion prohibited  by  law,  it  was  given  by  sign-manual  to  the  Established  Church. 
Baxter^s  Case,  I  Vern.  248 ;  Da  Costa  v.  De  Pas,  1  Ambler,  228,  2  Swans.  489,  note  ; 
Isaac  V.  Gompertz,  Ambler  (Blunt's  ed.),  228,  note.  A  bequest  of  funds  being  made 
to  supply  beer  to  the  inmates  of  a  poor-house  where  the  use  of  beer  was  illegal,  the 
chancellor  decreed  it  to  be  held  by  the  rector  of  the  parish  to  supply  the  inmates  of 
the  poor-house  with  tea,  sugar,  &c.  Attorney-General  v.  Vint,  8  De  G.  &  Sm.  704. 
Where  a  tand  was  left  to  provide  for  the  ransom  of  Christian  captives  from  the  Bar- 
bary  States,  and,  in  the  course  of  time,  piracy  being  swept  from  the  Mediterranean, 
the  object  of  the  charity  became  extinct,  the  chancellor  directed  the  fund  to  be  appro- 
priated to  other  charities  for  which  provision  had  been  made  by  the  testator.  Attor- 
ney-General V.  Ironmongers'  Co.,  2  Nf .  &  Keene,  676. 

In  the  United  States  it  was  for  a  time  supposed  that  chancery  derived  its  authority 
from  the  statute  of  48  Elizabeth,  which  created  boards  of  commissioners,  with  super- 
visory powers  over  such  trusts.  And  as  in  some  States  this  statute  was  helil  to  be 
in  force  as  a  part  of  the  common  law,  in  others  it  was  held  not  to  be  in  force  in  this 
country,  and  in  others  it  was  expressly  repealed  by  statute,  so  in  some  States  the 
courts  were  held  to  possess  all  tne  judicial  authority  over  charitable  bequests  that 
was  exercised  by  the  chancellor  in  England,  while  in  other  States  it  was  held  the 
same  rules  must  be  applied  to  charities  that  apply  to  other  trusts.  This  diversity  of 
ruling  still  exists,  though  the  supposition  on  which  it  was  based  has  been  ascertained 
to  be  unfounded. 

Where  charity  is  general  and  the  testator  neither  prescribes  a  plan  or  scheme, 
nor  authorizes  any  one  to  do  so,  no  case  arises  for  the  exercise  of  judicial  authority. 
In  England,  a  plan  or  scheme  will  be  devised  bv  exercise  of  prerogative,  either  by  the 
king,  under  hk  sign-manual,  or  by  the  chancellor  representing  the  king.  American 
courts,  having  only  judicial  power,  cannot  establish  a  trust  in  such  cases,  but  the 
bequest  fails.    In  Kentucky,  however,  where  the  court  inferred  that  the  will  gave 
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10.  As  the  evidence  upon  which  an  implied  trust  is  set  up  must 
be  parol  evidence,  so  parol  evidence  is  admissible  to  rebut  the 
equitable  presumption  of  a  trust,  by  showing  either  from  words  or 
actions  what  was  the  actual  intention  of  the  parties. 

11.  Implied  trusts  are  much  less  safe  than  express  trusts,  because 
there  is  no  such  thing  as  constructive  notice  with  respect  to  them. 
Purchasers  can  only  be  affected  by  proof  of  actual  notice  of  the 
facts  which  create  the  implied  trusts.  This  circumstance  i^enders 
the  interest  of  him  to  whom  the  implied  trust  results  a  very  preca- 
rious one. 

It  only  remains  to  be  observed  on  the  general  subject  of  equita- 
ble estates,  that  the  dividing  line  between  them  and  legal  estates  is 
as  distinctly  observed  in  Ohio  as  in  any  other  place,  (a)  They 
cannot  be  sold  on  execution  ;  nor  taken  advantage  of  in  an  action 
of  ejectment.  In  a  word,  courts  of  law  will  not  take  notice  of 
them  ;  and  they  are  left  exclusively  to  the  cognizance  of  chancery. 
The  policy  of  keeping  up  this  distinction  of  jurisdictions  has  been 
sometimes  questioned.  It  is  agreed  on  all  hands  that  the  legal  doc- 
trines alone  would  form  a  very  imperfect  system  of  land  law,  and 
the  same  is  true  of  the  equitable  doctrines  taken  by  themselves. 
But  it  is  an  impoilant  question,  whether  by  a  combination  of  the 
two  into  one  entire  and  regular  system,  to  be  administered  by  the 
same  tribunal,  the  body  of  land  law  would  not  be  greatly  improved. 
I  merely  state  this  for  your  consideration,  having  no  time  to  discuss 
the  subject.  My  hope  is  that  this  is  among  the  great  reforms 
towards  which  public  sentiment  is  now  tending. 

For  the  sake  of  simplicity,  the  foregoing  remarks  have  related 
exclusively  to  realty.  But  trusts  may  be  created  of  personalty,  to 
the  same  extent,  and  nearly  on  the  same  principles,  as  of  realty. 
In  fact,  courts  of  chancery,  for  the  purpose  of  giving  complete 

the  executors  power  to  devise  a  scheme,  it  was  held  that  the  court  would  do  so  if  the 
executors  failed  to  act  Attorney-General  v,  Wallace,  7  B.  Monroe,  611.  In  Vir- 
ginia and  Maryland  a  charity  cannot  be  established  unless  it  comes  within  the 
rules  of  private  trusts.  The  later  decisions  in  Indiana  and  Wisconsin  hold  substan- 
tially the  same.  Grimes  v,  Harmon,  35  Ind.  IPS ;  Ruth  v.  Overbrunner,  40  Wis.  22S ; 
Heiss  Ex'r  v.  Murphy,  40  Wis.  276.  In  New  York  the  matter  is  strictly  regulated 
by  statute.  But  in  most  of  the  States  a  charitable  trust,  as  defined  in  Jackson  p. 
Phillips,  will  be  upheld  ;  and  where  property  is  left  to  such  charitable  trusts  as  a  desig- 
nated person  or  body  shall  declare,  the  trust  becomes  efTective  upon  such  declaration 
being  made  ;  and  an  executory  devise  of  land  fob  such  purpose  to  a  corporation  to  be 
created  in  futuro  will  be  sustained  if  the  corporation  be  formed  within  a  reasonable 
time.  This  view  has  been  fully  adopted  by  the  Supreme  Court  of  the  United  States 
in  Quid  r.  The  Washington  Hospital  for  Foundlings,  95  U.  S.  303. 

The  doctrine  of  cjf  pres^  as  held  in  the  United  States,  is  defined  by  the  Court  of 
Appeals  of  Kentucky,  in  Moore's  Heirs  v.  Moore's  Devisees,  4  Dana,  866;  "  Where 
there  is  an  available  charity  to  an  identified  or  ascertainable  object,  and  a  particular 
mode,  inadequate,  illegal,  or  inappropriate,  or  which  happens  to  fail,  lias  been  pre- 
scribed, a  court  of  equity  may  prescribe  or  sanction  any  other  mode  that  may  be 
lawful  and  suitable,  and  will  effectuate  the  declared  intention  of  the  donor."  Ex- 
amples of  the  application  of  this  rule  are  :  Jackson  v.  Phillips,  14  Allen,  859 ;  and 
Mclntire's  Adm^rs  v.  Zanesville,  17  Ohio  State,  852. 

For  the  topic  of  Charitable  Trusts,  see  Tudor  on  Charitable  uses.  Perry  on 
Trusts,  vol.  ii,  and  the  masterly  opinion  of  Justice  Gray  in  Jackson  v.  Phillips. 

(a)  Roads  i;.  Symmes,  1  Ohio  Rep.  814  ;  Spencer  v,  Marckell,  2  Ohio  Rep.  264 ; 
Moore  v.  Burnet,  11  Ohio,  234. 
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effect  to  settlements  in  trust  for  any  of  the  purposes  aforemen- 
tioned, will  sometimes  virtually  reverse  the  distinctions  between  the 
two  kinds  of  property,  by  treating  realty  as  personalty,  and  person- 
alty as  realty.  From  the  nature  of  personalty,  moreover,  it  must 
be  obvious,  that  where  infants  or  married  women  are  concerned, 
the  best  way  to  secure  personalty  for  them,  so  that  they  may  be 
certain  of  enjoying  the  proceeds,  is  to  place  it  in  the  hands  of  trus- 
tees. We  have  seen  that  the  guardian  or  husband  has  only  a 
limited  power  over  realty;  but  with  regard  to  personalty  it  is 
nearly  absolute ;  and  therefore  the  motives  for  creating  trusts  of 
the  latter  are  often  stronger  than  with  respect  to  the  former. 


LECTURE  XXVH 

TITLE  BY  OCCUPANCY. 

§  154.  What  constitutes  Title,  (a)  Having  finished  our  view  of 
the  various  kinds  of  estates^  I  am  now  to  consider  the  different 
methods  of  acquiring  title  to  property.  According  to  Blackstone, 
there  are  three  gradations  of  title :  namely,  first,  mere  possession 
without  right ;  secondly,  the  right  of  possession,  which  may  be 
enforced  by  action  ;  thirdly,  the  absolute  right  of  property  without 
possession  or  the  present  right  of  possession  ;  and  a  perfect  title 
consists  in  the  union  of  these  three  gradations.  But  such  refine- 
ments serve  rather  to  perplex,  than  inform,  the  mind.  The  truth 
is,  that  title  means  the  same  thing  as  ownership.  A  man  may  be  in 
possession  of  a  thing  which  he  does  not  own ;  and  he  may  own  a 
thing  of  which  he  is  not  in  possession.  Possession,  therefore,  though 
it  creates  a  presumption  of  ownership,  and  though  it  may  ripen  in 
time  into  actual  ownership,  is  not  of  itself  ownership.  He  who  is 
in  possession  without  right,  is  liable  to  be  dispossessed  by  him  who 
has  the  right ;  and  he  who  has  the  right  without  possession,  may 
acquire  possession  by  recourse  to  the  law.  One  of  tlie  elementary 
principles  in  the  action  of  ejectment,  is,  that  the  plaintiff  must  rely 
solely  upon  the  strength  of  his  own  title,  and  not  upon  tlie  weak- 
ness of  the  defendant's  title.  The  reason  is,  that  actual  possession 
is  primd  facie  evidence  of  title,  and  gives  the  occupant  a  right 
against  every  person  who  cannot  show,  not  simply  a  better,  but  a 
good,  title.  If,  however,  the  person  in  possession  be  a  mere  in- 
truder, he  is  not  permitted  to  question  the  validity  of  the  plaintiff's 
title,  unless  the  latter  were  also  a  mere  intruder ;  for  any  shadow 
of  right  in  the  plaintiff  will  be  sufficient  against  mere  possession 
without  right.  The  first  step,  then,  is  for  the  plaintiff  to  exhibit  a 
sufficient  title ;  and  until  he  do  this  the  defendant  may  rely  simply 

(a)  2  Black.  Com.  dutp.  18, 16, 17 ;  2  Kent,  Com.  818. 
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on  his  possession  without  further  proof.  But  when  this  is  done, 
the  defendant  must  meet  it  by  showing  a  better  title  either  in  him« 
self  or  some  third  person.  It  would  seem,  therefore,  that  the  per- 
fection of  title  consists  in  the  union  of  possession  with  the  right 
of  possession  ;  for  where  these  meet  in  the  same  person,  he  cannot 
be  rightfully  dispossessed.  In  other  words,  he  is  the  lawful  present 
owner  of  the  property ;  and  this  is  the  whole  of  the  matter.  The 
question,  then,  is,  what  constitutes  legal  ownership  of  property  ? 
and  this  is  answered  by  describing  the  ways  in  which  ownership 
may  be  acquired,  and  what  is  evidence  of  such  acquisition.  In  the 
acquisition  of  ownership  there  is  a  marked  difference  between  per- 
sonalty and  realty.  I  shall,  however,  continue  to  treat  them  in 
connection,  noticing  the  distinctions  as  they  occur.  By  the  English 
law,  all  the  different  modes  of  acquiring  title  are  reduced  to  two ; 
namely,  by  descent  and  by  purchase.  Xa)  In  other  words,  he  who 
acquires  title  in  any  other  way  than  by  descent  or  inheritance,  is 
technically  called  a  purchaser.  Property  acquired  by  purchase, 
differs  from  that  acquired  by  descent,  and  thence  denominated 
ancestral^  in  two  important  particulars,  which  will  be  more  fully 
explained  hereafter.  Firsts  ancestral  property/  descends  in  the  blood 
of  the  ancestor  from  whom  it  came ;  whereas,  purchased  property 
descends  to  the  heirs  of  the  last  owner,  without  regard  to  the  blood 
of  any  preceding  ancestor.  And,  secondly^  ancestral  property  bo- 
comes  assets  in  the  hands  of  the  heir,  and  liable  to  the  debts  of  the 
ancestor ;  whereaa,  purchased  property  is  independent  of  any  such 
liability.  I  am  here  speaking  of  the  doctrines  of  the  English  la.w. 
In  this  country,  or  at  least  in  this  State,  they  have  been  so  far  al- 
tered, that  ancestral  property,  as  will  be  seen  hereafter,  includes  all 
realty  acquired  from  an  ancestor,  either  by  descent,  devise,  or  deed 
of  gift,  where  blood  is  the  only  consideration ;  and  purchased 
property  includes  realty  acquired  in  any  other  way,  and  personalty. 
For  this  reason,  I  shall  not  notice  the  distinction  between  descent 
and  purchase,  except  when  discussing  the  law  of  descent ;  and  I 
shall  generally  use  the  term  purchase  in  its  popular,  and  not  in  its 
technical,  acceptation.  There  are,  then,  five  ways  of  acquiring  title 
to  property;  namely,  by  occupancy^  by  marriage^  by  descent^  by 
devise^  and  by  purchase.  Each  of  these  will  form  the  subject  of  a 
distinct  lecture.  I  shall  discuss  them  in  the  above  order,  beginning 
with  occupancy;  which,  as  far  as  relates  to  realty,  is  often  treated 
of  under  the  head  of  prescription. 

§  155.  Realty  acquired  by  Occupancy.  Where  property  of  any 
description  is  without  an  owner,  it  fairly  belongs  to  the  first  person 
who  takes  possession.  This  is  a  dictate  of  the  law  of  nature ;  and 
if  ever  there  was  a  time  when  there  was  no  such  thing  as  exclusive 
individual  property,  occupancy  may  have  given  the  first  title.  This, 
too,  is  the  foundation  of  title  by  discovery.  And  accordingly  we 
have  seen  that  the  whole  American  continent  was  parcelled  out 
among  the  various  European  nations  according  to  the  priority  of 

(a)  See  2  Black.  Com.  241 ;  4  Kent,  Com.  378. 
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discoyery ;  the  occupancy  of  the  aborigines  not  being  regarded  as 
sufficient  to  prevent  the  acquisition  of  title  by  discovery.  At  pres- 
ent, however,  tliere  is  so  small  an  amount  of  property  which  has 
not  a  l^al  owner,  that  the  right  of  acquiring  property  by  occu- 
pancy is  of  very  little  consequence.  But  there  are  some  cases  in 
which  this  right  is  even  now  called  into  exercise.  It  is  settled,  that 
if  soil  be  formed  from  the  sea  or  a  river,  by  gradual  alluvion,  it  is 
the  property  of  the  adjacent  owner.  If  an  island  be  formed  in  a 
river,  it  belongs  to  the  owner  of  the  nearest  bank ;  or  if  the  middle 
line  of  the  river  passes  through  it,  the  portions  on  each  side  of  this 
line  belong  to  the  respective  owners  of  the  adjacent  banks.  Again, 
with  regard  to  the  use  of  air,  water,  and  light,  as  connected  with 
the  owjiership  of  land,  great  weight  is  always  given,  as  we  have 
seen,  to  prior  occupancy.  The  doctrine  is,  that  he  who  has  made 
the  first  appropriation  of  either  of  these  elements  to  a  particular 
use,  is  entitled  to  protection  in  the  enjoyment  of  that  use ;  but  this 
doctrine  is  modified  by  so  many  considerations  growing  out  of  the 
increase  of  population  and  public  policy,  that  it  is  difficult  to  lay 
down  any  precise  rules  on  the  subject.  The  above  cases  suppose 
the  ownership  to  be  vacant,  and  the  right  originat'CS  in  the  law  of 
nature.  But  we  have  two  important  statutes,  the  efTect  of  which 
is  to  enable  persons  to  acquire  title  by  occupancy,  where  the  owner- 
ship was  not  vacant  when  the  possession  was  taken.  These  are 
the  statute  of  limitations^  and  the  staiute  of  occupying  claimants. 

Effect  of  the  Statute  of  Limitations,  (a)  This  statute,  which  will 
be*  considered  more  particularly  hereafter,  provides,  in  substance, 

{a)  In  Ludlow  p.  McBride,  3  Ohio,  240,  the  court  «iy,  "  The  doctrine  i«  now  too 
well  settled  to  be  disturbed,  that  a  prior  possession  is  presumptive  evidence  of  title, 
mod,  unexplained  or  uncontradicted,  is  a  sufficient  title  to  recover  upon  in  ejectment 
against  a  mere  intruder.  The  authorities  upon  this  point  are  numerous  and  decisive, 
both  in  the  English  and  American  courts.  It  is  not  necessary  that  there  should  be  a 
continued  possession  for  twenty  years  to  furnish  this  presumption  of  right.  Such  pos- 
session, when  both  adverse  to  all  others,  and  continued,  rises  at  length  to  a  right  even 
against  the  legal  owner  of  the  fee,  if  once  within  the  protection  of  the  statute  of  lim- 
itations. And  when  continued  less  than  twenty  years,  may  prevail  as  a  presumptive 
right  until  rebutted  by  proof  of  prior  possession,  right  of  succession,  legal  title,  or  other 
evidence  sufficient  to  defeat  such  presumption.  In  cases  where  no  other  evidence  of 
title  than  possession,  is  given  by  either  party,  the  prior  possession  must  prevail,  espe- 
cially, when  connected  with  an  assertion  of  ownership,  unless  such  prior  possession 
has  been  abandoned,  or  the  subsequent  possession  has  been  continued  until  protected 
by  the  lapse  of  time  and  the  statute  of  limitations."  And  this  is  true  where  the  pos- 
session commenced  witliout  color  of  title.  Paine  v.  Skinner,  8  Ohio,  159.  In  some 
of  the  States,  persons  are  protected  in  the  possession  of  real  estate,  who  have  been  in 
possession  in  good  faith  and  under  color  of  title,  and  paid  the  taxes  for  seven  years, 
or  who  have  ^en  in  open  and  notorious  possession  under  a  conveyance  purporting 
to  convey  a  fee-simple,  or  under  judicial  sales,  or  sales  for  taxes.  Wright  v,  Mattison, 
18  How.  60;  Lea  v.  Polk  County  Copper  Co.  21  id.  493 ;  Scott  r.  Hickox,  7  Ohio  State, 
88.  The  original  possession  must  have  been  taken  under  the  judicial  sale,  or  the 
statute  will  not  apply.  Courser  v.  MeffonI,  11  Ohio  State,  576.  Title  by  prescrip- 
tion may  be  acquired  by  twenty-one  years'  adverse  enjoyment  of  an  easement,  and 
the  period  begins  to  run  from  the  time  the  right  of  action  accrues.  Tooth  v.  Clifton, 
22  Ohio  State,  247.  The  possession  need  not  be  all  by  one  person ;  and  if  successive 
transfers  were  in  fact  made,  it  matters  not.whether  they  were  by  instruments  sufficient 
to  convey  a  title  or  not.  McNeely  v.  Laugan,  22  Ohio  State,  82.  Actual  notorious 
possession  for  twenty-one  years  makes  a  perfect  title,  though  it  was  by  mutual  mis- 
take of  the  parties.    Yetier  o.  Thoman,  17  Ohio  State,  130. 
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that  no  action  of  ejectment,  or  any  other  action  for  the  recovery  of 
the  title  or  possession  of  real  estate,  shall  be  maintained  after  twen- 
ty-one years  from  the  time  the  cause  of  such  action  accrued,  unless 
the  person  entitled  to  such  action  was  at  that  time  under  one  of 
the  four  disabilities  of  infancy,  coverture,  insanity,  or  imprisonment ; 
in  which  case,  the  action  may  be  maintained,  aft^r  the  twenty-one 
years  have  elapsed,  so  that  it  be  within  ten  years  after  the  removal 
of  such  disability.  The  object  of  this  statute  is  to  discourage  neg- 
ligence in  the  assertion  of  claims,  and  prevent  the  raking  up  of 
dormant  titles ;  and  the  consequence  of  its  enactment  is,  that  if  any 
person  has  been  in  exclusive  adverse  possession  of  land  for  the  space 
of  twenty-one  years,  or  the  additional  ten  years  allowed  in  case 
of  disability,  although  he  has  no  shadow  of  title  at  first,  yet  by  the 
mere  effect  of  occupancy  for  this  length  of  time,  his  title  has  be- 
come impregnable.  But  this  occupancy  must  be  what  is  termed 
adverse;  that  is,  one  which  disclaims  the  title  of  the  negligent 
owner ;  for  if  it  be  in  subordination  thereto,  the  limitation  of  the 
statute  does  not  apply.  The  question  of  adverse  possession  (a)  is 
a  question  of  fact  for  the  jury  under  the  instruction  of  the  court. 
It  must  be  exclusive  of  any  other  right ;  but  it  need  not  be  under 
claim  of  a  rightful  title.  And  there  are  four  classes  of  cases,  where 
the  possession  of  another  is  not  adverse  to  tliat  of  the  owner. 
1.  Where  both  parties  claim  under  the  same  title,  as  by  the  same 
descent,  devise,  or  conveyance,  the  possession  of  the  one  is  not,  of 
itself,  adverse  to  the  other,  but  requires  some  positive  act  or  decla- 
ration to  make  it  so.  2.  Where  the  possession  of  one  party  is  con- 
sistent with  the  title  of  the  other,  it  is  not,  of  itself,  adverse,  but 
requires  other  circumstances  to  make  it  so ;  as  where  a  grantor 
remains  in  possession  after  conveyance,  or  where  the  beneficiary  is 
in  possession  instead  of  the  trustee,  or  the  mortgagor  after  execut- 
ing the  mortgage,  in  all  these  cases  the  presumption  is  against 
adverse  possession.  3.  Where  the  other  party  has  never,  in  con- 
templation of  law,  been  out  of  possession,  the  actual  possession  is 
not  of  itself  adverse.  Thus  a  tenant  for  years,  at  will,  or  at  suf- 
ferance, does  not,  unless  by  some  positive  demonstration,  hold 
adversely  to  his  landlord  ;  and  the  possession  of  one  tenant  in 
common,  unless  there  be  an  actual  ouster,  is  the  possession  of  all. 
4.  Where  the  possessor  has  once  acknowledged  the  title  of  the  other 
party,  as  by  offering  to  purchase,  paying  rent,  requesting  a  lease, 
and  the  like,  the  possession  is  not  adverse ;  nor  can  it  be  rendercd 
so  by  a  subsequent  denial ;  and  this  doctrine  of  acknowledgment 
extends  even  to  the  predecessors  of  him  in  possession.  With  these 
explanations,  it  may  be  laid  down  as  a  general  nile,  that  where 
neither  party  can  sliow  any  other  than  a  possessory  title,  the  prior 
possession,  however  short,  is  the  better  one,  unless  the  defendant 
has  been  in  possession  so  long  as  to  be  protected  by  the  statute  of 

(a)  Adams  on  Ejectment,  60-7 ;  Abram  v.  Will,  6  Ohio,  164 ;  Payne  v.  Skinner,  8 
id.  298 ;  Wallace  v.  Miner,  6  id.  866,  7  id.  249  ;  Ludlow  v.  M'Bride,  8  id.  240 ;  Ludlow 
V.  Barr,  8  id.  888 ;  Starke  v.  Smith,  5  id.  455. 
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limitations ;  but  against  a  regular  paper  title  no  possession  short  of 
the  statute  will  avail,  this  being  the  term  fixed  for  the  presumption 
of  title ;  and  then  the  presumption  is  so  conclusive  that  a  person 
out  of  possession  may  recover  upon  a  prior  possession,  for  the 
period  of  the  statute,  against  a  regular  paper  title  with  possession 
for  a  less  period.  But  it  is  held  that  possession  of  government 
land  before  a  patent  has  been  issued,  even  for  twenty-five  years,  is 
not  protected  by  the  statute,  because  the  statute  does  not  run 
against  the  government. 

Effect  of  the  Statute  of  Occupying  Claimants,  (a)  Tliis  statute 
is  intended  to  benefit  those  persons  only,  who  have  taken  possession 
of  land  supposing  they  had  an  undoubted  title ;  and  in  tliis  confi- 
dence have  made  valuable  improvements,  which,  by  the  common 
law,  they  would  utterly  lose,  on  being  evicted  by  a  superior  title  ; 
accordingly,  those  persons  called  squatterSy  that  is,  mere  intruders, 
occupying  without  claim  of  title,  are  not  within  its  provisions. 
The  act  enumerates  five  classes  of  occupants,  whom  it  protects : 
namely,  firsts  those  who  can  show  a  plain  and  connected  title 
either  in  law  or  equity,  derived  from  the  records  of  some  public 
office  ;  secondly^  those  who  claim  by  descent,  devise,  deed,  or  title 
bond,  under  the  foregoing ;  thirdly ^  those  who  claim  under  a  sale 
on  execution  against  either  of  the  foregoing ;  fourthly ^  those  who 

(a)  The  sabject  of  an  occupying^  claimant  law,  in  all  its  bearings,  is  very  fully  dis- 
cuMed  in  Greene  i;.  Biddle,  8  Wheat.  1.  See  2  Parsons  on  Contracts,  495, 496 ;  Hawle 
on  Covenants  for  Title,  263-72.  The  costs  of  the  proceeding  are  recovered  by  the  party 
who  prevails  in  the  application.  Martin's  Case,  1  Ohio,  156.  The  claim  may  embrace 
improvements  made  before  the  occupant's  title  commenced.  Shaler  v.  Magin,  2  Ohio, 
286 ;  Davis  v.  Powell,  13  id.  308.  No  personal  judgment  for  the  value  of  the  improve- 
ments can  be  rendered  against  the  true  owner ;  and  if  the  owner  obtains  possession 
without  resorting  to  an  action  at  law,  he  is  not  liable  for  the  improvements.  Webster 
r.  Stewart,  6  Clarke  (Iowa),  401 ;  Dungan  v.  Von  Puhl,  8  id.  263.  A  purchaser  at  a 
void  administrator's  sale,  cannot  obtain  compensation  in  equity  for  taxes  and  improve- 
ments paid  for  before  eviction  by  the  heir.  Winthrop  v.  Huntington,  8  Ohio,  327. 
But  see  Nowler  v.  Colt.  1  Ohio,  519.  A  purchaser  at  sheriff's  or  administrator's  sale 
is  within  the  act.  Sellers  v.  Corwin,  5  Ohio,  898,  and  Longworth  v,  Wolflngton.  6  id.  0. 
That  the  valuers  are  three,  instead  of  twelve,  is  no  objection  to  the  constitutionality 
of  the  law.  Hunt  v.  M'Malian,  5  Ohio,  133 ;  also,  Bank  of  Hamilton  v.  Dudley,  2 
Peters,  492.  In  relation  to  school  lands,  the  office  of  the  township  trustees  is  a  public 
office  within  the  meaning  of  the  law.  Hart  t;.  Johnson,  6  Ohio,  87, 538.  A  purchaser 
from  a  judgment  debtor  after  execution  levied,  when  evicted  by  the  creditor,  cannot 
have  the  benefit  of  the  act.  Vincent  v,  Goddard,  7  Ohio,  pt.  2,  188.  The  valuation 
is  invalid,  without  reasonable  notice  to  the  adverse  party.  Patterson  v.  Prather,  11 
Ohio,  36.  Where  the  defendant  fails  in  ejectment  because  of  error  in  boundary,  he 
cannot  cUim  under  the  act.  Waldrons  v.  Woodcock,  15  Ohio,  18.  Where  posses- 
sion was  taken  in  good  faith  of  the  wrong  land,  the  statute  does  not  apply.  King  v. 
Potter,  18  Mich.  134.  Nor  where  the  improvements  were  made  under  a  mistake  as 
to  the  quality  and  duration  of  the  esUte  taken  under  a  certain  instrument,  through 
which  title  is  traced.  Taylor  r.  Foster's  Adm'r,  22  Ohio  State,  255.  Where  plaintiff 
elects  to  convey ,  after  valuation,  and  tenders  the  warranty  deed  of  the  person  to  whom 
he  had  sold  pending  suit,  this  is  sufficient ;  but  he  cannot  claim  interest  since  the  judg- 
ment. Wilkins  v.  Huse,  15  Ohio,  285.  The  holder  of  a  tax  title  is  entitled  to  the 
benefit  of  this  law.  Neiswanger  v,  Gwynne,  13  Ohio,  74.  And  see  Stewart  v.  Parish, 
C  Ohio,  476.  Robinson  v.  Fife,  3  Ohio  Stale,  551.  A  mere  notice  of  the  claim 
which  is  afterwards  successfully  asserted,  is  not  conclusive  evidence  of  fraud  and 
collusion  on  the  part  of  the  purchaser.  Harrison  v.  Castner,  11  Ohio  State,  337.  The 
Kansas  statute  is  copied  from  the  Ohio  one,  and  construed  in  the  same  manner. 
Stebbins  v,  Guthrie,  4  Kan.  353. 
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claim  under  a  regular  tax  sale  ;  fifthly^  those  who  claim  under  a 
regular  sale  by  executors,  administrators,  guardians,  or  otlier  per- 
sons, by  order  of  court.  If  a  person  of  either  of  these  descriptions 
has  occupied  land  without  fraud  or  collusion,  he  cannot  be  evicted 
by  any  claimant  having  a  superior  title,  until  he  has  been  fully  paid 
for  all  lasting  and  valuable  improvements,  made  previous  to  the 
commencement  of  the  suit,  unless  he  refuse  to  pay  the  claimant  the 
value  of  the  land  without  the  improvements.  The  act  proceeds 
upon  the  plain  equitable  ground  that  the  improvements  honestly 
made  ought  in  fairness  to  belong  to  the  occupant,  and  the  land 
itself  to  the  claimant.  But  as  they  cannot  be  separated,  and  one 
must  take  both,  the  party  taking  both  must  pay  the  other  the  fair 
value  pf  his  share.  Tlie  mode  of  ascertaining  the  respective 
claims  is  as  follows  :  The  title  is  first  tried  by  the  regular  action  of 
ejectment,  and  judgment  goes  against  the  occupant,  who  thereupon 
claims  the  benefit  of  this  act.  A  jury  is  then  impanelled  to 
ascertain,  firsts  the  naked  value  of  the  land  at  the  time  of  the 
judgment ;  secondly,  the  value  of  improvements  made  before  suit ; 
thirdly,  the  rents  and  profits  ;  and  fourthly,  the  damages  done  to 
the  land  by  any  species  of  waste.  These  rents  and  profits,  together 
with  damages,  are  of  course  to  be  subtracted  from  the  value  of  the 
improvements,  or  vice  versa.  If  the  balance  be  in  favor  of  the 
claimant,  then,  as  nothing  is  due  the  occupant,  the  claimant  has 
judgment  for  the  land  and  for  such  balance.  But  if  the  balance 
be  in  favor  of  the  occupant,  then  the  claimant  has  his  option,  either 
to  take  the  assessed  value  of  the  land  and  release  to  the  occupant, 
or  pay  the  assessed  balance  for  the  improvements  and  take  the 
land,  (a)  It  would  be  difiBcult  to  conceive  of  a  set  of  provisions 
more  perfectly  equitable  and  just.  The  principle  of  the  coi&mon 
law,  which  gave  all  improvements  in  the  nature  of  fixtures  to  the 
successful  claimant,  was  always  productive  of  hardship,  but  pecul- 
iarly so,  in  a  new  country,  where  the  settlers  are  proverbially 
improvident  respecting  the  security  of  their  title.  The  present 
statute  was  enacted  in  1831 ,  and  differs  considerably  from  that  of 
1820.  Under  the  latter,  the  valuation,  instead  of  being  made  by  a 
jury  of  twelve,  as  at  present,  was  made  by  three  commissioners ; 
and  it  was  objected  that  on  this  account  the  act  was  unconstitu- 
tional, being  in  contravention  of  the  provision  that  the  right  of 
trial  by  jury  should  be  inviolate ;  but  the  court  held  Ihat  even  in 
this  form  the  law  was  constitutional,  no  particular  number  being 
necessary  to  constitute  a  jury.  At  all  events,  the  present  statute 
silences  this  objection.  It  has  also  been  decided  that  under  this 
act,  it  makes  no  difference  whether  the  improvements  were  made 
before  or  after  the  occupant's  supposed  title  commenced.    Neither 

(a)  The  Act  of  March  22, 1849,  which  gives  to  the  occupying  claimant,  after  judg- 
ment rendered  against  him,  the  option  to  require  of  the  true  owner  the  full  value  of 
his  permanent  improvements,  or  to  take  the  land  hy  paying  the  owner  the  value 
thereof,  without  the  improvements,  has  been  declared  onconstitutional.  McCoy 
V.  Grandj,  3  Ohio  Stote,  463. 
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tlie  words  nor  the  reason  of  the  act  restrict  its  operation  to  subse- 
quent improvemeuts.  It  is  sufficient,  if  at  the  time  of  the  action 
he  can  show  such  a  supposed  good  title  as  the  act  requires.  The 
words  of  the  act  are,  that  the  occupant  ^^  shall  be  paid  the  value  of 
all  lasting  and  yaluable  improvements,  made  on  said  land  by  such 
occupying  claimant,"  or  those  under  whom  he  claims,  prior  to  the 
commencement  of  the  suit. 

§  156.  Personalty  acquired  by  Occupancy,  (a)  It  is  more  easy 
to  acquire  personalty  by  occupancy,  than  realty,  on  account  of  pos- 
session being  stronger  evidence  of  ownership.  It  is  a  general  rule, 
as  will  be  shown  hereafter,  that  the  ownership  of  realty  must  be 
evidenced  not  only  by  writing,  but  by  record ;  whereas  personalty 
does  not  usually  require  even  written  evidence  of  ownership.  The 
consequence  is,  that  personalty  is  more  frequently  acquired  by 
occupancy  than  realty.  The  most  common  instances  are  as  follows : 
1.  The  finder  of  things  lost  is  entitled  to  them,  unless  the  original 
owner  appears  to  claim  them ;  and  still  more,  if  there  bo  no  such 
owner.  (6)  We  have  a  statute  respecting  stray  animals  and  boats 
adrift^  requiring  the  finders  to  have  the  things  found  appraised, 
and  to  advertise  the  fact  of  finding ;  and  if  the  owner  does  not 
appear  within  one  year  and  pay  charges,  the  property  vests  in  the 
finder.  2.  The  captor  of  wild  animals^  including  all,  on  land  or 
water,  which  have  not  been  tamed  or  domesticated,  is  entitled  to 
them,  provided  that  in  taking  them,  he  does  not  trespass  on  the 
rights  of  others.  3.  JSmblements,  which  have  been  already  de- 
scribed, are  acquired  by  occupancy.  4.  The  increase  of  value  by 
accession^  is  referred  to  this  head.  The  general  rule  is,  that  if  a 
thing  in  the  possession  of  another  receive  an  accession  of  quantity 
or  value  by  natural  or  artificial  means,  as  by  the  growth  of  vege- 
tables, the  pregnancy  of  animals,  or  the  application  of  mechanical 
labor  and  skill,  such  increase  belongs  to  the  possessor,  (c)  5.  The 
acquisition  of  value  by  invention,  discovery,  or  authorship,  in  art, 
science,  or  literature,  comes  likewise  under  this  head.  But  enough 
has  been  said  on  this  topic,  when  speaking  of  copyrights  and 
patent-rights,  (c?)  6.  In  case  of  the  confusion  of  goods,  the  rule  is, 
that  if  goods  belonging  to  different  persons  be  mixed  or  confounded 
together  by  mutual  consent,  the  owners  have  a  proportionable  interest 
therein  ;  but  if  done  by  one  without  consent  of  the  other,  the  latter 
has  the  whole,  (c)     7.  The  capture  of  an  enemy's  goods  in  time  of 

(a)  2  Kent,  Com.  lee.  36 ;  2  Black.  Com.  ch.  26. 

•(6)  2  Kent,  Com.  366;  Bridges  v  Hawkeaworth,  7  Eng.  Law  &  Eq.  424;  McGoon 
r.  Ankeny,  11  Ul.  668.    See  Forster  r.  Juniata  Bridge  Co.  16  Penn.  State,  393. 


(cj  Pulcifer  v.  Page,  82  Maine,  404. 


/)  See  generally  on  this  subject,  and  particularly  the  rights  of  foreigners  to  copy- 
right, the  recent  learned  and  elaborate  opinions  in  the  House  of  Lords,  in  the  case  of 
Jeffreys  v.  Boosey,  80  Eng.  Law  &  Eq.  1-106.  To  these  may  be  added  trademarks 
and  trade  names,  —  for  which  see  note  p.  169. 

(«)  But  a  party  does  not  lose  his  property  by  an  intermixture,  unless  it  is  caused 
by  his  wilful  or  unlawful  act,  and  the  property  of  each  cannot  be  distinguished.  Smith 
».  Sanborn,  6  Gray,  134;  Willard  i;.  Rice.  11  Met.  473;  Pratt  ».  Bryant.  20  Vt.  338; 
Beach  v.  Schmultz.  20  111.  186 ;  Low  v.  Martin,  18  id.  286 ;  see  Inglebright  v,  Ham- 
mond, 10  Oliio,  837. 
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war,  is  referred  to  the  head  of  occupancy ;  but  a  discussion  of  this 
topic  would  occupy  too  much  space.  8.  To  this  head  may  also  be 
referred  the  subject  of  goocUoilly  (a)  by  which  is  meant  the  advan- 
tage accruing  to  any  trade  or  business  from  an  established  custom. 
It  is  partly  dependent  upon  mere  locality,  and  partly  upon  personal 
reputation.  The  presumption  is,  that  customers  will  continue  to 
deal  where  they  have  been  in  the  habit  of  dealing,  all  other  things 
being  equal ;  and  this  renders  an  old  stand  more  valuable  than  a 
new  one,  independently  of  the  reputation  of  those  who  conduct  the 
business.  Thus  far,  good-will  is  merely  local ;  all  beyond  is  per- 
sonal. Both  law  and  equity  regard  good-will  as  a  valuable  interest, 
capable  of  being  bought  and  sold  ;  but  it  is  obviously  difRcult  to 
measure  its  value,  as  we  measure  that  of  actual  property ;  and 
therefore  the  parties  interested  must  expressly  fix  a  value  by  agree- 
ment, if  they  would  have  it  recognized  by  courts.  Questions  of 
this  sort  generally  arise  upon  a  relinquishment  of  business.  If  the 
owner  of  a  shop  sells  it,  the  local  good-will  passes  of  course  to  the 
purcliaser  without  specific  mention;  but  the  personal  good-will 
remains  with  the  person,  unless  the  contrary  be  stipulated ;  and 
even  then  he  is  not  precluded  from  prosecuting  the  same  kind  of 
business  at  another  stand,  because  contracts  in  restraint  of  trade 
are  against  public  policy.  Attempts  have  been  made  to  draw  a 
distinction  between  an  agreement  not  to  pursue  the  same  business, 
and  not  to  pursue  the  same  kind  of  business ;  but  it  is  too  shadowy 
to  be  available.  When  a  partner  leaves  or  enters  a  firm,  good-will 
is  never  taken  into  account,  unless  by  express  provision  in  the  con- 
tract. So  when  a  partner  dies,  the  survivor  succeeds  to  the  entire 
good-will,  without  liability  to  account,  unless  the  contrary  was 
expressly  stipulated.  When,  however,  a  court  of  equity  decrees  a 
sale  of  an  entire  stock  in  business,  care  is  taken  so  to  regulate  the 
sale  as  to  bring  an  increased  price  on  account  of  the  good- will,  if 
this  be  practicable. 


LECTURE  XXVm. 

TITLE  BY  MARRIAGE. 

§  157.  Dower.  (6)  The  nature  of  marriage  has  already  been  de- 
scribed.   One  of  the  consequences  of  marriage,  after  the  death  of 

(a)  See  Colljer  on  Partnership,  88 ;  Smith  on  Commercial  Law,  100 ;  1  Parsons 
on  Contracts,  130. 

(6)  See  2  Black.  Com.  128,4  Kent,  Com.  36;  Park  on  Dower;  Clancy  on  Hus- 
band and  Wife;  Bishop  on  Marriaf^e  and  Divorce.  Brigl;t  on  Husband  and  Wife; 
Scribner  on  Dower.  Tlie  liistory  of  dower  is  given  at  mnch  length  in  Allen  v.  M'Coy, 
8  Ohio,  418.    Under  the  ordinance,  it  embraced  all  lands  of  which  the  hasband  was 
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one  of  the  parties,  is  to  give  the  other  a  life-estate  in  a  part  or  the 
whole  of  the  realty  owned  by  the  deceased.  If  the  husband  dies, 
the  title  thus  acquired  by  the  wife  is  called  her  dower.  If  the  wife 
dies,  the  title  thus  acquired  by  the  husband  is  called  his  curtesy. 
Tliese  have  been  already  mentioned  under  the  head  of  estates  for 
life,  their  general  incidents  being  the  same  as  belong  to  all  life- 
estates  ;  but  in  this  connection  they  require  a  more  particular  con- 
sideration. By  dower  is  meant  the  interest  which  the  wife  has  in 
the  realty  of  her  husband  after  his  death.  At  common  law,  there 
were  several  kinds  of  dower,  and  a  full  discussion  of  the  subject 
iuYolved  a  variety  of  nice  distinctions  ;  but  in  this  country,  or  at 
least  in  this  State,  there  is  but  one  kind  of  dower  which  is  pro- 
vided for  by  statute ;  and  thus  we  have  another  instance  of  simpli- 
fication in  the  law  of  realty.  Referring  for  details  te  the  books,  I 
shall  consider  who  may  be  endowed ;  of  what ;  how  barred  ;  and 
how  assigned. 

Who  may  he  endowed.  The  words  of  the  statute  are,  "  the 
widow  of  any  person  dying."  She  must  have  been  the  cLctual  wife 
of  the  party  at  the  time  of  his  death,  unless  divorced  for  his  aggres- 
sion, (a)  Nor  may  she  at  the  time  have  been  living  with  an  adul- 
terer, though  the  mere  fact  of  former  adultery,  if  her  husband  has 
afterwards  been  reconciled,  is  not  an  objection  to  dower.  Nor  is  the 

seised  during  coTerture,  whether  descendible  or  not  Betts  v.  Wise,  11  Ohio,  219. 
During  the  husband's  life,  it  is  too  remote  a  contingency  to  be  the  subject  of  sale  as  a 
distinct  estate.  Douglass  v.  M'Coy,  6  Ohio,  622.  A  suit  for  dower  abates  by  the 
death  of  the  wife,  and  cannot  be  revived  for  any  other  purpo.se.  Miller  v.  Woodman, 
14  Ohio,  518.  A  widow  in  possession  of  dower,  being  evicted  by  title  paramount, 
cannot  sue  on  the  covenant  of  warranty  made  to  her  husband.  St.  Clair  v.  Williams, 
7  Ohio,  pt.  2,  110.  She  cannot  have  dower  in  land  donated  for  a  market-house, 
though  she  did  not  unite  in  the  donation.  Gwynne  v.  Cincinnati,  3  Ohio,  24.  She 
may  have  dower  in  wild  lands.  Allen  t;.  M'Coy,  8  Ohio,  418.  Schnebly  v.  Schnebly, 
26  Ul.  526;  Brown  v.  Richards,  2'  Green  (N.  J.),  82.  Contra,  in  some  other  States. 
Connor  v.  Shepherd,  15  Mass.  164 ;  Johnson  v.  Perlee,  2  N.  H.  56 ;  Phillips  i;.  Williams. 
14  Maine,  411 ;  Stevens  v.  Owen,  25  id.  04.  But  not  in  lands  held  in  partnership,  as 
against  creditors.  Greene  v.  Greene,  1  Ohio,  5^^,  and  Sumner  v.  Uampson,  8  Ohio, 
328.  Nor  of  which  he  was  seised  only  as  a  naked  trustee.  Derush  v.  Brown,  8  Ohio, 
412.  Nor  where  a  mortgage  was  given  before  marriage,  and  the  equity  of  redemp- 
tion released  after,  without  her  joining.  Rands  v,  Kendall,  15  Ohio,  071.  Nor  where 
she  joined  in  a  mortgage  of  one  lot,  and  this,  with  all  others,  was  sold  for  less  than 
the  mortgage  debt,  by  the  administrator.  St.  Clair  v.  Morris,  9  Ohio,  16.  She  can- 
not have  dower  where  the  legal  title  was  in  her  husband,  and  the  equitable  title  in 
another  at  the  time  of  the  marriage.  Firestone  u.  Firestone.  2  Ohio  State,  415. 
Nor  as  against  mortgagee  in  a  purchase-money  mortgage.  Welch  v.  Bnckins,  9 
Ohio  State,  331.  She  has  dower  in  property  of  her  husband  mortgaged,  of  which 
he  was  seised  during  coverture,  against  all  persons  but  the  mortgagee.  As  to  the 
effect  of  assigmng  dower  on  the  rights  of  a  mortgagee  where  he  was  a  party 
^°.  *  o  Pr?*''eedmg,  see  Affleck  v,  Snodgrass,  8  Ohio  State,  234.  Carter  r.  Good- 
wm,  3  Ohio  State,  75.  A  sale  under  the  act  "to  provide  for  the  partition  of  real 
estate,  of  an  estate  held  in  common,  divests  the  wife  of  a  cotenant  in  fee  of 
the  estote  of  her  inchoate  right  of  dower  therein.  Weaver  v.  Gregg,  6  Ohio 
State,  547. 

(a)  A  woman  divorced  a  vincuto  matrimonii^  although  for  the  husband's  agarression, 
who  marries  again,  cannot  have  dower  in  the  lands  of  her  flnit  husband  dying  after 
such  marriasre.  She  is  not  then  the  widow  of  the  first  husband  within  the  meaning 
of  the  statute.  Rice  v.  Lumley,  10  Ohio  Slate,  696.  Where  a  wife  hss  obtained  a 
divorce  for  the  fault  of  the  husband,  her  subseqnent  marrinire  to  another  husbsod 
during  the  lifetime  of  the  first  does  not  bar  her  dower.  Lamkin  v.  Knapp.  20  Ohio 
State,  454.  ^^ 
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fact  of  her  being  an  alien  ;  since  in  this  State  aliens  have  the  same 
capacities  in  regard  to  real  estate  as  citizens.  There  is  nothing  in 
our  statute  of  dower,  or  in  that  which  prescribes  the  formalities  of 
marriage,  to  determine  whether  a  legal  marriage  according  to  the 
statute  is  necessary  ;  but  I  presume  the  general  rule  applies  in  this 
case  ;  which  is,  that  in  the  absence  of  positive  testimony  of  a  legal 
marriage,  proof  of  reputation  and  cohabitation  as  husband  and 
wife  will  be  received  as  prima  facie  evidence  of  a  legal  mar- 
riage, (a) 

Of  what  (6)  The  words  of  our  statute  are,  "  one  full  and  equal 
third  part  of  all  the  lands,  tenements,  and  real  estate  of  which  her 
husband  was  seised,  as  an  estate  of  inheritance,  at  any  time  during 
the  coverture ;  (^)  and  of  one-third  part  of  all  the  right,  title,  or  in- 
terest which  her  husband,  at  the  time  of  his  decease,  had  in  any  lands 
and  tenements  held  by  bond,  article,  lease,  or  other  evidence  of 
claim."  The  common  law  did  not  give  dower  in  equitable  estates ; 
but  the  above  words  are  understood  to  include  all  equitable  estates ; 
and  thus  a  very  unreasonable  doctrine  of  the  common  law,  which 
denied  dower,  while  it  allowed  curtesy,  in  equitable  estates,  is  here 
abolished,  (dt)  The  term  "  lease  "  used  in  the  statute,  probably  has 
no  meaning.  For  the  interest  of  a  lessee  for  a  life  terminates  at  his 
death ;  and  that  of  a  lessee  for  years,  though  renewable  for  ever,  is 
a  mere  chattel  interest,  except  in  certain  cases  pointed  out  by 
another  statute,  of  which  dower  is  not  one.  The  effect  of  this  stat- 
ute, therefore,  is  simply  to  extend  the  right  of  dower  to  equitable 
estates  in  fee.  You  will,  however,  note  this  distinction,  that  a  dower 
in  legal  estates  extends  to  all  land  owned  at  any  time  during  the 
coverture  ;  but  in  equitable  estates,  only  to  land  owned  at  the  time 
of  the  decease.  The  statute  does  not  say  that  the  right  thus  ac- 
quired by  the  widow  shall  be  for  her  life  only ;  but  this  is  implied 
in  the  very  term  dower.  The  widow  is  likewise  entitled  to  remain 
one  year  in  the  mansion-house  free  from  expense,  unless  her  dower 
is  sooner  assigned.  As  to  the  seisin  of  the  husband,  we  have  al- 
ready seen  that  there  is  no  livery  of  seisin  in  Ohio,  and  that  actual 
entry  is  never  necessary  to  constitute  a  seisin.  («)   The  word  here 

(a)  Case  of.Ferrie,  3  Bradford,  Sur.  R.  151,  249;  4  id.  28;  CaujoUe  r.  Feme.  26 
Barb,  177.    8.  c.  23  N.  Y.  90.  ,       ^  ,    .  .  .  ^    ,     u     v 

lb)  The  widow  must  elect  between  her  dower  and  the  provision  made  for  her  by 
her  husband  in  his  will,  unless  it  plainly  appears  by  the  will  that  it  was  intended  she 
should  have  both.    Curwen,  Stot.  p.  1141 ;  Act  of  March  10,  1860. 

{c)  She  is,  therefore,  not  entitled  to  dower  in  estates  m  reversion  or  remainder. 
Brooks  V.  Everett.  13  Allen,  467 ;  Butler  i;.  Cheatham  8  Bush,  694.  In  New  York  it 
is  extended  to  cases  where  the  husband  at  the  time  of  his  death  held  Und  under  a 
contract  to  convey.     Hicks  v.  Stebbins,  3  Lans.  39.  r.«.>i>--*  oo  tuta 

(d)  In  Maryland,  the  law  is  the  same  as  it  is  in  Ohio.  Lyon  v.  Gepliart,  29  Md. 
647.  In  Illinois,  the  wife  has  dower  in  all  equitable  estates  of  which  tlie  husband  waa 
equitably  seised  during  coverture.  Atkins  r.  Merrill.  39  III.  72^  In  Oregon  she  baa 
no  dower  in  equitable  estates.    Famum  v,  Loomis,  2  Oregon,  29. 

(f)  At  common  law.  the  widow  could  have  dower  only  m  lands  of  which  her  hus- 
band was  seised  during  coverture.  Apple  v.  Apple  1  Head  (Jenn.)  848.  By  the  Act 
of  March  27  1868,  the  widow  has  dower  in  real  estate  of  which,  at  his  decease, 
her  husband  held  the  fee-simple  in  remainder  or  reversion,  after  the  termination 
of  the  prior  estate.  Upon  her  petition  for  dower,  the  grantee  of  her  husband  is  not 
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means  nothing  more  than  ownership  ;  and  there  is  no  distinction 
between  seisin  in  law  and  seisin  in  deed.  But  there  are  several 
cases  in  which  the  mere  legal  seisin  or  ownership  will  not  give  a 
right  of  dower.  Thus  a  trustee,  without  beneficial  interest,  has 
not  such  an  ownership  as  will  create  the  right  of  dower ;  (a  )  nor  a 
mortgagee,  who  does  not  obtain  possession  either  by  ejectment  or 
foreclosure ;  nor  a  purchaser  who,  at  the  same  time  that  he  obtains 
title,  mortgages  the  land  back  for  the  purchase-money ;  (5)  nor  a 
purchaser  against  whom  the  vendor  has  an  equitable  lien  for  the 
purchase-money  ;  ((?)  nor  a  partner,  where  the  lands  have  been  pur- 
chased with  partnership  funds,  under  articles  stipulating  that  the 
whole  property  should  be  sold  to  pay  the  debts,  and  the  firm  is 
insolvent ;  nor  the  heir  upon  whom  lands  descend,  charged  with 
the  debts  of  the  ancestor  ;  for  in  all  these  cases,  there  is  a  claim 
superior  to  dower  existing  in  some  other  person.  Nor  can  there 
be  dower  in  lands  owned  for  public  or  private  burial-grounds ;  nor 
in  lands  dedicated  by  the  husband  to  public  uses,  as  for  a  street, 
common,  or  market-place ;  because  in  these  cases  the  use  is  incom- 
patible with  dower.  But  there  may  be  dower  in  wild  lands,  though 
while  they  remain  such  it  is  of  no  value.  With  these  qualifica- 
tions, this  right  of  dower  is  of  so  transcendent  a  character,  that  the 
husband  cannot  by  any  separate  act,  as  by  alienating  the  land,  or 
incumbering  it  with  debts,  deprive  the  widow  of  her  right.  More- 
over, the  statute  expressly  provides  that  if  he  should  give  up  the 
lands  by  collusion  or  fraud,  or  lose  them  by  default,  the  widow  may 
still  claim  her  dower ;  so  that  in  this  respect,  he  has  no  more  power 
than  he  has  over  the  separate  lands  of  his  wife. 

jBow  Dower  is  Barred.  There  are  several  ways  in  which  a  widow 
may  be  deprived  of  dower,  when  the  ownership  of  the  husband 
would  have  been  sufficient.  1.  Bi^  Jointure,  (d)  The  statute 
provides  that  if  any  estate  be  conveyed  to  a  woman  as  a  jointure, 
in  lieu  of  dower,  to  take  effect  immediately  after  the  death  of  the 
husband,  and  to  continue  during  her  life,  this  will  bar  her  dower ; 
but  here  her  free  consent  is  presupposed ;  and  therefore  if  the 
jointure  was  made  before  she  was  of  age,  or  after  the  marriage,  she 
has  her  option,  on  becoming  a  widow,  to  take  the  jointure  or  her 

estopped  from  denying  the  seisin  of  her  husband.  Coakley  v.  Perry,  8  Ohio  State, 
844. 

(a)  White  V,  Drew,  42  Mo.  661. 

(6)  Welch  V.  Buckins,  9  Ohio  State,  381.  Mills  v.  Van  Voorhies,  20  N.  Y.  412; 
Boynton  v.  Sawyer,  36  Ala.  497 ;  Wing  v.  Ayer,  63  Maine,  138 ;  Fletcher  v.  Holmes, 
82  Ind.  499 ;  Foisom  v.  Khodes,  22  Ohio  State,  486.  But  when  the  mortgage  was  not 
acknowledged  or  delivered  until  sixteen  days  after  the  deed,  held  that  the  grantee  ac- 
quired a  sufficient  seisin  for  the  dower  right  of  his  wife  to  attach.  Rawlins  v.  Lowndes, 
84  Md.  639. 

(c)  Walton  9.  Hargraves,  42  Miss.  18 ;  Cocke  v.  Bailey,  42  Miss.  81.  So  where 
lands  snbpect  to  a  vendor's  lien  are  reconveyed  by  the  vendee  to  the  vendor  in  satis- 
faction of  such  lien,  they  pass  free  from  dower,  though  the  vendee's  wife  does  not  join 
in  the  conveyance.     Rawlins  v.  Lowndes,  84  Md.  689. 

(d)  A  reasonable  antenuptial  agreement  will  not  bar  dower,  though  not  amounting 
strictly  to  a  jointure.  Stilley  v.  Folger,  14  Ohio,  610.  It  must,  however,  have  been 
fully  executed.  Murphy  v.  Murphy,  12  Ohio  State,  407;  Johnson  v.  Jolmson, 
80  Mo.  72. 
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dower ;  and  if  she  be  legally  evicted  from  any  part  of  her  jointare, 
she  may  recover  an  equal  amount  as  dower ;  but  on  the  other  hand, 
should  a  conveyance  intended  to  be  in  lieu  of  dower,  from  any  le* 
gal  defect,  fail  to  be  a  bar,  and  the  widow  in  consequence  demand 
her  dower,  such  conveyance  to  her  shall  be  void.  2.  By  Devise  in 
lieu  of  Dower,  (a)  By  our  statute  of  wills,  if  a  husband  by  his 
will  make  any  provision  for  his  widow,  it  will  be  taken  in  lieu  of 
dower,  unless  it  plainly  appears  to  have  been  his  intention  that  such 
provision  should  be  in  addition  to  dower ;  and  she  has  six  months 
within  which  to  make  known  her  election  to  the  court,  whether  she 
will  take  the  legacy  or  dower ;  which  election  must  be  entered  on  the 
minutes  of  the  court ;  and  the  election  of  either  bars  the  other.  (6) 
If  she  makes  no  election,  the  law  considers  her  as  relinquishing 
her  legacy,  and  gives  her  dower;  and  in  one  case,  where  the 
legacy  was  not  specified  to  be  in  lieu  of  dower,  but  the  widow  made 
an  agreement  with  the  heir,  reciting  that  it  was  in  lieu  of  dower, 
and  stipulating  to  accept  certain  things  in  satisfaction  of  the  devise, 
the  court  held  this  agreement  to  be  a  bar.  8.  By  joining  her  hus- 
band in  a  deed,  (c)     Our  statute  provides  that  a  woman  may  bar 

(a)  Devise  suitable  for  dower,  but  not  saying  in  lieu  of  dower.  Wife  does  not 
elect  within  the  time,  but  agrees  with  heirs,  reciting  tliat  it  was  in  lieu  of  dower, 
and  accepts  other  things  as  such.  She  is  thereby  barred.  Shotwell  v.  Sedam,  8 
Ohio,  6. 

(6)  The  time  within  which  she  is  to  make  her  election  is  now  one  year.  When 
the  election  has  once  been  made  and  entered  upon  the  minutes  of  the  court,  the  pro- 
bate judge  lias  no  power  to  cancel  it,  on  her  application,  on  the  ground  of  an  alleged 
mistake.  This  can  only  be  efifected  by  a  petition  filed  in  a  court  having  general  equity 
powers.  Davis  v.  Davis,  11  Ohio  State,  886.  Where  the  will  gave  the  widow  a  life- 
mterest  in  the  whole  property  so  long  as  she  remained  a  widow,  and  she  elected  to 
take  under  it.  she  forfeited  tiie  whole  by  marrying  again.  Lingart  v.  Ripley,  19  Ohio 
State,  24.  When  the  provision  in  the  will  includes  the  dower,  as  where  the  widow  is 
given  a  life-estate  in  all  the  realty,  it  is  equivalent  to  a  provision  in  addition  to  dower, 
and  she  will  still  have  her  dower  right,  free  ftom  the  claims  of  creditors.  In  such  a 
case,  if  she  actually  accepts  the  provisions  of  the  will,  but  dies  without  having  made 
lier  formal  election,  or  having  been  cited  to  do  so.  she  will  be  held  to  have  taken 
under  the  will.    Baxter  v.  Bowyer,  19  Ohio  State,  490. 

(c)  See  Brown  v.  Faran,  8  Ohio.  148;  Connell  v.  Connell,  6  Ohio.  358;  Hubbell 
V.  Broadwell,  8  Ohio,  120.  Hughes  v.  Lane,  11  111.  123 ;  Garr«tt  v.  Moss,  22  id.  363. 
The  result  of  these  cases  is,  that  it  is  sufficient  if  the  certificate  state  the  substance 
without  the  exact  language  of  the  statute.  With  respect  to  joining  in  a  mortgage, 
the  wife  thereby  only  bars  herself  with  respect  to  the  mortgagee  and  his  representa- 
tives or  assigns.  If  the  debt  be  paid  without  a  sale  of  the  land,  dower  is  restored; 
if  by  sale  of  part  only,  dower  is  restored  in  the  residue ;  but  if  the  land  be  sold  to  pay 
the  debt,  it  makes  no  difference  whether  it  be  by  the  administrator  of  the  husband,  or 
under  a  decree ;  for  dower  is  equally  barred.  St.  Clair  v.  Morris,  0  Ohio,  15.  Curar 
tive  statutes  enacted  for  the  purpose  of  healing  defective  acknowledgments,  are 
unconstitutional  and  void  as  respects  married  women.  Good  v.  Zercher.  12  Ohio,  384. 
The  same  doctrine  was  held  in  Meddock  v.  Williams,  12  Ohio,  877.  and  in  Sillinian 
o.  Cummins,  13  Ohio,  116.  But  in  Chestnut  v.  Shane,  16  Ohio,  599,  the  three  preced- 
ing decisions  were  overruled,  the  curative  statute  of  1885  held  valid,  and  the  omission 
to  certify  that  the  contents  were  explained,  held  not  to  be  fatal.  Card  v.  Patterson, 
6  Ohio  State,  819.  Browder  v.  Browder,  14  Ohio  State,  589.  The  acknowledgment 
by  the  husband  and  wife  may  be  at  different  times  and  before  diff'erent  msgistrates. 
Williams  v.  Robson,  6  Ohio  State,  510;  Newell  v.  Anderson,  7  id.  12.  Where  wife 
Joins  in  the  granting  clause,  this  is  sufficient  without  anywhere  stating  that  she  relin- 
quishes dower.  Smith  v.  Handy,  16  Ohio,  191.  Edwards  v.  Sullivan,  20  Iowa,  502. 
But  where  she  is  only  mentioned  in  the  testatum  clause,  as  signing  and  sealing,  with- 
out granting  words,  she  is  not  barred.    Lufkin  v.  Curtis,  13  Mass.  Ilep.  223 ;  Stevens 
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herself  of  dower,  by  joining  with  her  hasband  in  a  deed  or  mort- 
gage, she  being  eighteen,  in  the  same  manner  as  if  she  were  convey* 
ing  her  separate  estate.  But  in  this  case,  to  avoid  the  possibility 
of  deception  or  coercion,  the  wife  must  be  examined  separately 
by  the  person  taking  the  acknowledgment,  who  must  explain  the 
contentis  of  the  deed ;  and  she  must  declare  that  she  executed  the 
deed  of  her  own  free  will,  and  without  fear,  and  that  she  is  still 
satisfied  therewith.  All  these  things  must  be  stated  in  the  certifi* 
cate.  4.  By  fraud  in  the  wife,  (a)  Our  court  has  decided  that, 
where  a  widow  agreed  with  the  administrator,  that  the  land  should 
be  sold  free  from  dower,  and  was  present  when  the  land  was  so  put 
up  for  sale,  and  did  not  contradict  it,  and  the  land  in  consequence 
brought  a  higher  price,  she  is  thereby  barred.  5.  By  her  miabe' 
havior.  (6)  Our  statute  provides  that  if  a  woman  be  divorced  for 
her  own  aggression,  or  if  she  voluntarily  leave  her  husband  and 
live  with  an  adulterer  without  a  subsequent  return  and  reconcilia- 
tion, she  thereby  forfeits  her  right  of  dower ;  and  if  she  voluntarily 
commit  or  suffer  any  wa%te^  she  thereby  forfeits  that  part  of  the 
dower  estate  in  which  such  waste  was  committed,  (ji) 

V,  Owen,  25  Maine,  94.  When  she  is  the  owner  in  fee,  her  title  does  not  pass  bj  a 
deed  executed  bjr  herself  and  husband,  unless  slie  joins  in  the  granting  clause.  Pur- 
cell  V.  Goshom,  17  Ohio,  105 ;  Cincinnati  r.  Newell,  7  Ohio  State,  37.  Where  A., 
in  possession  of  land,  sold  to  B.,  and  put  him  in  possession,  which  possession  had  con- 
tinued erer  since,  B.  cannot  defeat  A.'s  wife  claiming  dower  by  showing  title  in  some 
third  person,  without  connecting  himself  with  such  title.  Ward  v.  Mackintosh,  12 
Ohio  State,  589.  The  wife's  separate  deed  will  not  bar  her  dower.  Dodge  v.  Ayerigg, 
1  Beasley,  8*2.  Dower  can  be  released  to  the  owner  of  the  land,  but  cannot  be  con- 
veyed to  a  third  person,  until  after  assignment.  Hoots  v.  Graham,  23  111.  81 ;  Corn- 
wall V,  Wilson,  21  Ark.  62 ;  Harrison  v.  Gray,  49  Maine,  537 ;  Miller  v.  Woodman,  14 
Ohio,  518;  Bailey  v.  West,  41  lU.  298;  Chicago  Dock  Co.  v.  Kinzie,  49  III.  289. 
Before  assignment,  however,  it  is  an  interest  in  lands  within  the  statute  of  frauds. 
Finch  V.  Finch,  10  Ohio  State,  501.  Where  a  wife  has  joined  in  a  mortgage,  and  the 
land  is  worth  more  than  the  debt,  she  has  dower  in  the  surplus.  Bank  of  Commerce 
r.  Owens,  81  Md.  324.  But  she  is  not  entitled  to  be  endowed  of  the  whole  estate,  to 
be  paid  out  of  the  surplus.  State  Bank  v,  Hinton,  21  Ohio  State,  509.  Where  a  wife 
has  joined  in  a  mortgage  releasing  her  dower,  she  stands  only  in  the  position  of  a 
surety,  and  is  entitled  to  have  the  debt  paid  out  of  the  personalty.  Peckham  v.  Had- 
wen,  8  R.  1. 160.  She  may  maintain  a  bill  to  redeem  her  inchoate  right  of  dower. 
Davis  V.  Wetherell,  13  Allen.  60. 

(a)  See  Smiley  v.  Wright,  2  Ohio,  506.  But  In  M'FarUnd  ».  Febiger,  7  Ohio, 
pt  1, 194,  it  was  held,  that  where  a  wife  signed  and  acknowledged  a  deed  with  her 
hasband,  knowing  that  it  was  defective  in  the  granting  clause,  and  that  the  purchaser 
was  thereby  deceived,  this  will  not  bar  her  dower;  because  the  fraud  was  committed 
while  she  was  under  coverture.  Carter  v,  Goodin,  8  Ohio  State,  75.  She  has  dower 
in  real  estate  in  the  conveyance  of  which,  without  consideration  to  defraud  her  hus- 
band's creditors,  she  joined  with  him  in  executing  during  coverture.  Woodworth 
p.  Paige,  5  id.  70. 

(6)  Marriage  in  Kentucky  in  1816 ;  separation  in  1818 ;  wife  ever  since  residing  in 
Ohio.  Hasband  sells  land  in  Ohio,  and  then  procures  divorce  in  Kentucky  for  her 
wilful  absence.  After  his  death  she  claims  dower,  and  succeeds  on  the  ground  that 
the  statute  barring  dower  for  her  aggression  only  applies  to  divorces  granted  in  this 
State.  Mansfield  v,  Mlntyre,  10  Ohio,  27.  A  woman  having  a  husband  living  at 
the  time  of  her  second  marriage,  is  not  entitled  to  dower  in  the  estate  of  her  second 
husband,  —  the  second  marriage  being  void.  Smith  v.  Smith,  5  Ohio  State,  32. 
Under  the  statute  of  1840,  where  a  woman  obtained  a  divorce  for  the  aggression  of 
her  hasband,  she  retained  her  dower,  even  though  at  the  time  of  his  death  she  was 
married  to  another  man.    Lamkin  v.  Knapp,  20  Ohio  State,  454. 

(c)  Crockett  v.  Crockett,  2  Ohio  State,  180.  Woodward  v.  Dowse,  10  C.  B.  (n.  8.) 
722.     CmOra^  Lakin  v.  Lakin,  2  Allen,  45;  Bryan  v.  Batchelder,  6  R.  I.  548. 
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Sow  Dower  is  Assigned,  (a)  Dower  may  be  assigned  iu  two 
ways,  voluntarily  or  hy  petition.  When  the  land  is  not  incum- 
bered, the  heir  or  other  person  interested  may  assign  the  widow  her 
dower,  "  by  writing  under  his  hand  and  seal,"  and  if  she  accepts 
the  assignment  it  is  conclusive.  It  would  seem  from  the  above 
words,  tiiat  a  deed  of  assignment  of  dower  need  not  be  attested 
and  acknowledged  like  other  deeds.  But  we  have  no  judicial  con- 
struction of  those  words.  If  dower  be  not  assigned  voluntarily  as 
above,  the  widow  must  file  her  petition  against  the  heirs  or  other 
persons  interested,  setting  forth  all  the  facts  necessary  to  sustain 
her  right  and  enable  the  court  to  act ;  and  if  the  court  decree  in  her 
favor,  the  sheriff  is  ordered  to  have  the  dower  set  off  by  three  judi- 
cious men,  and  possession  given  to  the  widow,  (6)  We  have  no  ac^- 
tion  at  law  to  recover  dower,  unless  ejectment  would  lie  in  the  first 
instance,  which,  under  the  above  provision,  is  improbable.  After 
assignment  thus  made,  there  is  no  doubt  ejectment  would  lie  to  re- 
cover possession.  In  case  the  heirs  should  file  a  bill  for  partition 
before  the  assignment  of  dower,  the  persons  directed  to  make  par- 
tition must  first  set  off  the  dower ;  and  in  like  manner,  when  land 
is  directed  to  be  sold  by  administrators,  it  is  the  first  duty  of  the 
appraisers  to  set  off  the  dower.  Where  the  property  is  of  such  a 
nature  that  it  cannot  well  be  divided,  dower  is  assigned  in  a  special 
manner,  as  one-third  of  the  rents  and  profits,  to  be  ascertained  by 
the  above  persons. 

From  this  view  it  will  be  seen  that  our  law  of  dower  differs  from 
the  common  law,  in  there  being  but  one  kind  of  dower,  instead  of 
four  or  five ;  in  comprehending  equitable  as  well  as  legal  estates ; 
and  in  being  cognizable  in  chancery,  and  not  at  law,  in  the  first  in- 
stance. And  on  the  whole,  it  is  believed  to  be  inferior  to  no  sys- 
tem in  the  great  points  of  simplicity  and  liberality.     The  subject 

(a)  By  the  statute  of  1843,  the  widow,  in  addition  to  the  lands  set  off  to  her,  is 
entitled  to  one-third  of  the  net  profits  of  the  lands  subject  to  dower,  nccruinj;  between 
the  time  of  filing  her  petition  and  the  time  of  assigning  dower,  to  be  ascertained  bj 
the  commissioners;  but  if  the  lands  had  been  aliened  by  her  husband,  the  commis- 
sioners are  to  exclude  from  their  estimate  all  permanent  improvements  subsequently 
made.  It  had  previously  been  decided  that  dower  is  to  be  estimated  according  to  the 
value  of  the  land  at  the  time  of  assignment,  excluding  all  increase  resulting  from 
improvements  made  after  alienation,  but  including  all  other  increase.  Dunseth  v.  Bank 
U.  S.  6  Ohio,  76,  and  10  id.  18;  Allen  v,  M'Coy,  8  id.  418.  This  mode  of  estimating 
dower  is  adopted  in  Gore  v.  Brazier,  8  Mass.  544 ;  Thompson  v.  Morrow.  5  Serg.  & 
Rawle,  289 ;  Powell  v.  M.  &  B.  Man.  Co.,  8  Mason,  876 ;  Fritz  v.  Tudor,  1  Bush  (Ky.)» 
28.  But  not  in  New  York.  Dorchester  v.  Coventry,  11  Johns.  610;  Shaw  v.  White, 
13  Johns.  179.  Where  the  husband  dies  seised,  dower  is  to  be  assigned  according  to 
the  law  in  fore©  at  the  death  of  the  husband.  The  wife's  right  does  not  vest  until 
that  time,  so  as  to  be  beyond  the  power  of  the  legislature.  Lucas  v.  Sawyer,  17  Iowa, 
617 ;  Boyd  v,  Harrison,  86  Ala.  538.  But  in  cases  where  the  husband  aliened  before 
death,  the  legislature  cannot,  as  against  the  purchaser,  afterwards,  but  during  the 
husband's  life,  enlarge  the  dower  rights  of  the  wife.  Young  v,  Walcott,  1  Clarke, 
174;  Thomas  v.  Hesse,  84  Mo.  18.  But  the  right  to  dower  accrues  at  the  death  of 
the  husband,  and  is  barred  in  twenty-one  years  from  that  time.  Tuttle  v.  Wilson,  10 
Ohio,  24.  Dower  cannot  be  assigned  in  a  gross  sum.  Johnson  v.  Nyce,  17  Ohio,  66>. 
By  the  statute  passed  March  10,  1857,  in  executor's  and  administrator's  sales  of  real 
estate  upon  the  request  of  the  widow,  made  by  answer  filed,  the  premises  may  be 
sold  free  from  dower,  and  a  gross  sum  assigned  to  the  widow  from  the  proceeds. 

(b)  The  court  now  appoints  the  appraisers. 
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of  personalty  acquired  by  the  wife  has  already  been  considered  in 
the  lecture  on  husband  and  wife,  (a)  We  there  saw  that  with  re- 
spect to  personalty,  the  advantage  is  altogether  on  the  side  of  the 
husband.  The  wife  not  only  acquires  no  interest  in  his  personalty, 
but  loses  the  control  of  her  own  personalty.  Except  the  right  to 
a  mere  support,  narrowed  down  to  the  measure  of  necessaries,  she 
acquires  no  interest  in  personalty  by  marriage,  until  her  husband's 
death ;  (6)  in  which  event,  if  there  be  no  debts  and  no  children, 
she  has  all ;  if  there  be  children,  after  payment  of  the  debts,  she 
has  half  the  first  four  hundred  dollars,  and  one-third  of  the  residue. 
§  158.  Curtesy,  (jti)  Tliis  estate  is  recognized  both  by  our  leg- 
islature and  our  courts ;  and  I  shall  consider  its  general  nature ; 
but  of  the  origin  of  the  term  curtesy,  I  shall  not  take  up  your 
time  with  giving  an  account.  At  common  law,  an  estate  by  cur- 
tesy is  where  a  man  marries  a  woman  seised  of  real  estate  in  fee, 
and  has  by  her  issue  born  alive.  In  this  case,  on  the  death  of  his 
wife,  he  is  entitled  to  hold  such  real  estate  for  life  as  tenant  by  cur- 
tesy. This  curtesy  differs  from  dower  in  two  important  respects  : 
first,  it  extends  to  all  the  real  estate  of  the  wife,  instead  of  a  third 
part ;  and  secondly,  it  depends  upon  having  issue  born  alive,  which 
was  not  the  case  in  dower.  As  to  the  marriage ^  it  must  be  the  same 
as  in  case  of  dower ;  that  is,  a  marriage  consummated  pursuant  to 
the  statute,  and  actually  existing  at  the  death  of  the  wife ;  for  if 
there  has  been  a  divorce  for  the  husband's  aggression,  our  statute 
provides  that  the  wife  shall  be  restored  to  all  her  real  estate ; 
which  expressly  takes  away  his  curtesy ;  but  if  the  divorce  be  for 
the  aggression  of  the  wife,  the  statute  provides  that  she  may  be 
restored  to  the  whole  or  a  part  of  her  real  estate,  as  may  seem 
just.  What  is  meant  by  tliis  last  vague  provision,  is  somewhat 
doubtful ;  but  I  presume  it  only  means  to  allow  the  husband  to  re- 
tain possession,  after  the  divorce,  during  the  life  of  the  wife,  as  a 
kind  of  punishment  to  her  ;  and  not  to  give  him  an  estate  by  cur- 
tesy ;  for  at  her  death  the  right  of  her  heirs  attaches,  which  would 
not  be  affected  by  this  order  of  court.  We  have  seen  tliat  by  express 
provision,  the  adultery  of  the  wife,  without  subsequent  reconciliation, 
cuts  off  her  dower.  As  to  the  seisin  required  in  the  wife,  nearly  the 
same  remarks  apply  as  in  case  of  dower.  ((2)    She  must  have  a  bene- 

(a)  In  Ramsdall  r.  Craighill,  0  Ohio,  197,  it  is  held  that  if  they  unite  in  selling  her 
land,  the  proceeds  become  his ;  and  if  these  proceeds  be  invested  in  other  land,  and 
he  takes  the  title,  this  also  is  his.  But  there  has  been  subsequent  legislation,  protect- 
ing the  property  of  the  wife.    See  Lecture  on  Husband  and  Wife. 

(6)  But  see  act  of  April  17,  1867,  ante,  note  at  the  end  of  chap.  14;  Slanker 
p.  Beanlslej,  9  Ohio  State,  689. 

(c)  2  Black.  Com.  126 ;  4  Kent,  Com.  27-^86;  1  Cruise's  Dig.  105 ;  Lowry  v.  Steele, 
4  Ohio.  170;  Fleming  v,  Donahoe,  5  Ohio,  255;  Cauby  v.  Porter,  12  Oiiio,  79. 

((/)  In  Ohio,  it  is  held  that  a  husband  may  have  tenancy  by  the  curtesy,  though 
the  wife  may  never  have  been  seised,  either  actually  or  constructively,  of  the  lands, 
and  though  the  same  be  held  adversely  during  coverture  by  another  person.  Borland 
r.  Marshall,  2  Ohio  State,  808.  Merritt  v.  Home,  5  id.  807 ;  Mitchell  v.  Ryan,  8  id. 
877.  Stephens  o.  Hume,  25  Mo.  849;  Buchanan  v.  Duncan,  40  Penn.  State,  82. 
The  husband  cannot  be  tenant  by  the  curtesy  of  a  remainder  expectant  upon  a  life- 
estate,  unless  the  li&^state  is  determined  daring  coverture.    To  entitle  him,  the  wife 
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ficial  ownership  in  fee ;  but  she  need  not  have  entered  upon  the  land, 
because  here  entry  is  never  necessary  to  perfect  title.  Nor  need  she 
be  in  actual  possession ;  for  where  a  woman  before  marriage  cre- 
ated a  term  of  years  in  trust  for  herself  during  the  coverture,  she 
was  still  considered  by  our  court  as  having  such  a  seisin  as  entitled 
her  husband  to  curtesy ;  and  it  makes  no  difference  at  what  time 
of  tlie  coverture  the  seisin  commenced,  so  that  it  continues  till  her 
death.  Nor  is  curtesy  confined  to  the  legal  estate  of  the  wife  ;  as 
I  have  before  mentioned,  it  has  long  been  held  to  extend  to  her 
equitable  interest.  The  only  exception  is,  where  the  trust  is  ex- 
pressly declared  to  be  for  her  sole  and  separate  use,  in  such  a  man- 
ner as  to  negative  the  idea  of  curtesy  in  the  husband.  As  to  the 
necessity  of  issue  born  alive  and  capable  of  inheriting,  which  is  not 
the  case  in  respect  to  dower,  whatever  may  have  been  the  origin 
of  the  doctrine,  it  seems  now  to  be  a  purely  arbitrary  and  technical 
requisition  ;  for  if  the  infant  should  live  but  for  one  instant  after 
birth,  80  as  to  prove  that  it  was  born  alive,  this  is  sufficient ;  the 
right  to  curtesy  from  that  moment  attaches,  and  becomes  perfect  on 
the  death  of  the  wife.  Were  we  to  look  to  the  reason  of  the  thing 
alone,  we  should  say  that  there  is  more  reason  why  a  husband  should 
have  curtesy  when  there  had  been  no  issue,  than  if  there  were  issue 
surviving ;  and  just  as  much  reason  as  when  there  were  issue  born 
which  did  not  survive.  However,  such  is  the  law.  (a)  We  have  seen 
that  dower  may  be  barred  or  forfeited  in  a  variety  of  ways.  Not 
so  with  curtesy.  No  conduct  of  the  husband,  however  wrong, 
which  does  not  result  in  divorce,  deprives  him  of  his  right  Nor 
does  he  incur  a  forfeiture  for  waste^  as  in  case  of  dower,  because 
there  is  no  express  provision  to  this  effect.  He  only  renders  him- 
self liable  in  damages.  There  is  of  course  no  occasion  for  an 
assignment  of  curtesy,  as  there  is  of  dower,  because  the  husband 
takes  the  whole. 

We  have  already  seen,  that  the  husband  takes  control  of  all 
his  wife's  personalty.  If  choses  in  action  be  not  already  reduced 
to  possession,  he  may  collect  and  dispose  of  them.  In  a  word, 
therefore,  by  marriage,  the  husband  acquires  a  right  to  all  the 
wife's  personalty,  unless  previously  settled  in  trust  for  her  separate 
use ;  and  the  law  gives  her  no  power  to  prevent  his  wasting  it. 

must  have  had,  during  coverture,  a  right  to  the  present  possession  of  the  land.  Wat- 
kins  r.  Thornton,  11  Ohio  State,  307;  Shores  v.  Carlev,  8  Allen,  425;  Orford  v.  Bur- 
ton, 30  N.  II.  81»5;  Stewart  ?'.  Barclay.  2  Bush,  550;  Moore  v.  Culvert,  6  Bush  (Ky.). 
35(i;  Heed  v.  Keed,  3  Head  (Tenn.),  491.  The  married  women's  statutes  in  Ohio  are 
expressly  dechired  not  to  attcct  tenancy  by  the  curtesy.  Nor  does  the  Illinois  Act  of 
1801.  Cole  r.  Van  Hipcr,  44  111.  58.  Kor  the  New  York  acts  of  1848  and  1849. 
Burke  v.  Valentine,  52  Barb.  412.  But  see  Matter  of  VVinne,  1  Lans.  508.  Nor  the 
New  Jersey  act.  Porch  r.  Fries,  3  Green,  2()4.  It  is  entirely  abolished  in  Iowa. 
Shiehls  v.  Keys,  24  Iowa,2y8.  A  husband  is  not  tenant  by  the  curtesy  of  land  settled 
to  the  sole  ami  separate  use  of  the  wife.     Pool  v.  Blakie,  53  111.  495. 

(a)  By  a  statute  passed  in  1853,  the  birth  of  issue  is  not  now  necessary  in  Ohio. 
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LECTURE  XXIX. 

TITLE    BY    DESCENT,  (a) 

§  159.  Preliminary  Explanations.  When  the  owner  of  land  dies 
without  making  a  disposition  thereof,  the  law  makes  it  for  him. 
Learing  no  will,  te9tam&i\tum^  he  is  said  to  die  intestate^  and  in 
legal  phrase  is  called  the  intestate.     The  persons  to  whom  the  law 

(a)  See  2  Black.  Com.  chap.  14-29;  4  Kent,  Com.  lee.  66;  2  Hilliard,  chap.  22 ;  8 
Cruise's  Dig.  860 ;  Reeve  on  Descents ;  Chitty  on  Descents.     By  an  act  of  1854, 
any  person  capable  of  making  a  will  may  appear  before  the  probate  judge,  with  two 
witnesses,  and  by  a  written  declaration  designate  who  shall  be  his  heir-at-law,  and 
the  person  so  designated  shall  occupy  the  same  position,  in  respect  to  inheritance, 
as  a  child  bom  in  lawful  wedlock.     This  singular  statute  has  received  no  construc- 
tion.    On  the  death  of  the  ancestor,  lands  descend  at  once  to  the  heir,  and  become 
liable  to  sale  on  execution  against  him,  but  subject  always  to  the  ancestor's  debts,  if 
due  steps  be  taken  to  charge  them.     Douglass  u.  Massle,  16  Ohio,  271.    In  the  mean 
time,  the  heir  is  bound  to  pay  the  taxes  ;  and  if  he  permits  a  sale  for  delinquency, 
and  becomes  the  purchaser,  he  cannot  set  up  a  title  against  the  creditor.     Piatt  v, 
St.  Clair,  0  Ohio.  227.    The  lien  for  debts  can  only  be  discharged  by  payment  or 
Upse  of  time.     Ramsdall  v.  Craighill,  9  Ohio,  197.    Prior  to  1831,  there  was  a  pro- 
ceeding by  Bcirtfacicii  to  charge  descended  lands.    McVickar  v,  Ludlow,  2  Ohio,  246 ; 
Gray  v.  Askew,  8  Ohio,  466  ;  Union  Bank  v.  Meigs,  6  Ohio,  812;  Piatt  v.  St.  Clair,  6 
Ohio,  227.      But  neither  the  personal  representatives  nor  creditors  of  a  decedent 
Bcqaire  by  his  death  such  an  interest  in  his  land,  as  to  preclude  the  legislature  from 
npealing  a  law  authorizing  a  sale  for  the  payment  of  debts.     Ludlow  v.  Johnson,  8 
Ohio,  558.      The  title  of  the  widow  to  her  distributive  share  of  the  personalty 
tcvmes  on  the  death  of  the  intestate,  subject  only  to  the  debts  and  funeral  expenses, 
which  are  to  be  first  paid  by  the  administrator.    Conger  v.  Barker,  11  Ohio  State,  1. 
The  common-law  doctrine  of  shifting  inheritance  does  not  apply  at  all  to  our  law  of 
descents.     The  property  of  the  intestate  vests  at  once  in  the  heirs  in  being,  and  this 
tii\e  is  not  divested  by  the  subsequent  birth  of  others.     This  rule  does  not  exclude 
children  en  vmttre  sa  mere,  as  they  are  in  being  in  the  eye  of  the  law.    Drake  v.  Rogers, 
18  Ohio  State,  21 ;  Cox  o.  Matthews,  17  Ind.  367.    In  Cutlar  v,  Cutlar,  2  Hawk.  824, 
the  contrary  was  held,  but  the  legislature  soon  afterwards  amended  the  law  so  as 
exclude  the  doctrine. 

As  to  who  are  heirs  under  our  statute,  we  have  had  few  decisions.  Under  the  act 
oC  1805,  where  one  inherited  land  from  his  father,  and  died  without  issue,  or  brothers 
and  sisters,  the  estate  went  to  his  mother,  in  preference  to  his  father's  sister.  McCol- 
loogh  r.  Lee,  7  Ohio,  pt  1,  15.  Where  land  descended  from  the  father  to  an  infant 
•on,  was  sold  by  the  g^^ardian,  and  the  proceeds  held  in  money,  when  the  ward  died 
without  issue,  the  sale  was  held  to.  change  the  property  to  non-ancestral,  so  that  it 
went  to  the  half-brothers,  issue  of  the  mother's  second  marriage.  Armstrong  i;. 
Miller,  6  Ohio,  118.  Under  the  statute  of  1824,  where  land  descended  to  a  posthu- 
mous child,  who  died  without  issue,  or  brother  or  sister,  but  leaving  a  mother,  who 
sfterwards  married,  and  had  a  child,  that  child  was  held  to  be  the  heir  of  the  first 
cluld.  Dunn  v.  Evans,  7  Ohio,  pt.  1, 169.  Where  land  was  devised  in  trust  to  a 
married  sister  if  living,  if  not,  to.  her  children,  and  she  died  before  the  testator,  and 
the  children  shortly  after,  the  land  was  held  to  be  ancestral  property  in  the  children, 
which  ooald  not  pass  to  her  half-brother  not  of  the  testator's  blood,  nor  to  their  father, 
bot  to  the  next  of  kin  of  the  blood  of  the  testator.  Brewster  v,  Benedict,  14  Ohio 
868.  Tlie  term  "  ancestor,"  in  the  act  of  1881,  means  any  one  flrom  whom  the  estate 
is  inheritable,  and  the  term  "  the  ancestor  from  whom  the  estate  came,"  designates 
the  person  from  whom  it  was  immediately  inherited.  Prickett  v.  Parker,  8  Ohio 
Slate,  394.  Clavton  v.  Drake,  17  Ohio  State,  368.  Where  land  was  devised 
to  a  brotlier  and  his  wife,  they  take  as  tenants  in  common,  and  if  the  wife  dies 
without  issue,  her  brothers  will  inherit,  though  not  of  the  blood  of  the  ancestor. 
Penn  v.  Cox,  16  Ohio,  80.  Where  one  tenant  in  common,  in  proceedings  in  par- 
^^00,  elects  to  take  the  land  at  its  appraisement,  and  after  obtaming  the  deed  for  it 
dies  intestate,  that  portion  of  the  land  which  he  inherited  descends  as  ancestral  prep- 
ay, Rod  the  remaining  title  which  he  acquired  under  proceedings  in  partition  as  non* 
•ncestraL    Freeman  v.  AUen,  17  Ohio  Stote,  127. 
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gives  his  property  are  called  his  heirSy  and  he  their  ancestor  ;  and 
the  title  by  which  the  heirs  take  the  property  is  called  title  by  in- 
heritance or  descent.  But  before  the  property  of  the  ancestor  can 
avail  his  heirs,  there  are  certain  prior  claims  to  be  satisfied.  In 
the  first  place,  the  rights  of  dower  and  curtesy^  if  either  exist,  take 
precedence  of  heirship,  and  cannot  be  affected  by  the  law  of  descent 
And  in  the  next  place,  the  claims  of  creditors  must  all  be  satisfied. 
When  these  prior  claims  are  satisfied,  the  heirs  succeed  by  descent 
to  the  residue ;  or,  rather,  at  the  instant  of  the  ancestor's  death, 
his  property  vests  in  his  heirs  incumbered  by  these  prior  claims. 
It  was  formerly  held  that  an  actual  entry  by  the  heir  was  necessary 
to  perfect  his  title ;  but  for  the  same  reason  that  actual  entry  is 
not  necessary  under  a  deed  in  this  State,  I  presume  it  is  not  neces- 
sary for  the  heir.  It  is  the  general  spirit  of  our  laws  to  dispense 
with  tliese  empty  ceremonies  ;  though  I  am  not  aware  that  this 
particular  point  has  be^n  decided.  The  rules  of  descent  vary  con- 
siderably in  the  different  States,  but  all  the  States  agree  in  depart- 
ing from  the  English  law  so  far  as  to  promote  equality  among  the 
heirs.  For  example,  the  two  great  characteristics  of  the  English 
canons  of  descent^  namely,  primogeniture^  or  a  preference  of  tiie 
eldest  son  over  all  the  other  children,  and  a  preference  of  males 
over  females,  are  probably  found  nowhere  in  the  United  States. 
But  before  describing  our  rules  of  descent,  some  preliminary  ex- 
planations will  be  necessary. 

1 .  I  have  already  had  occasion  to  observe  that  realty  alone  is 
strictly  inheritable.  Technically  speaking,  personalty  does  not  de- 
scend in  any  case  to  the  heirs.  On  the  death  of  the  owner,  it  vests 
in  the  executor  or  administrator ;  and  is  by  him  distributed  in  the 
manner  heretofore  pointed  out.  Those  who  take  the  residue,  after 
payment  of  debts,  are  said  to  take^  not  as  heirs,  but  as  distributees. 
They  are  called  personal  representatives ^  to  distinguish  them  from 
heirs  who  are  called  real  representatives.  Nevertheless,  I  shall,  in 
this  lecture,  include  succession  to  both  realty  and  personalty ; 
for,  with  the  exception  of  the  widow's  claims,  personalty  passes  in 
this  State  to  the  same  persons,  as  non-ancestral  realty.  The 
statute  of  descent  and  distribution,  not  in  force  here,  was  enacted 
in  1858.  It  prescribes  some  of  the  fundamental  rules  of  inheri- 
tance ;  but  yet  leaves  many  questions  to  be  settled  by  authority 
and  analogy,  respecting  which  I  would  refer  you  for  particulars  to 
the  books  before  indicated.  The  same  statute  provides  both  for 
the  descefit  and  distribution  of  estates ;  that  is,  for  the  disposition 
both  of  realty  and  personalty.  With  regard  to  the  property  of 
non-residents,  the  general  rule  is,  that  realty  descends  according 
to  the  law  of  the  place  where  it  is  situated  ;  that  is,  realty  in  this 
State  descends  according  to  the  law  of  this  State  ;  whereas  person- 
alty is  distributed  according  to  the  law  of  the  place  where  the 
deceased  resided,  (a) 

(a)  Where  lands  of  an  intestate  are  sold  to  pay  debts,  the  surplus  is  to  be 
regarded  as  real  estate ;  but  if  the  heir  dies  before  distribution  of  the  proceeds  intes- 
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2.  Our  statute  says  that  real  estate  shall  descend  ^^in  parce- 
nary;'^ but  we  have  already  seen  that  in  this  State  there  is  no 
distinction  between  estates  in  parcenary  and  estates  in  common. 
Of  course  the  phrase  means  nothing  more  than  that  the  heirs,  until 
partition  is  made,  are  tenants  in  common. 

3.  Where  heirs  of  a  certain  description  are  all  in  the  same 
degree,  they  take  ^'per  capita;^'  otherwise,  " /?€r  stirpes,^*  The 
meaning  is  this :  heirs  take  per  capita ^  or  by  the  head^  when  each 
individual  has  the  same  share:  as,  for  example,  if  there  be  five 
children,  or  five  grandchildren,  or  five  brothers  and  sisters  all 
living,  and  none  of  any  other  degree,  eacli  takes  one-fifth.  But 
heirs  take  per  stirpes^  or  by  representation^  when  the  children  of  a 
deceased  heir  take  only  their  deceased  parent's  share :  as,  for  ex- 
ample, if  there  had  been  five  heirs  in  the  same  degree,  but  one 
was  dead,  the  children  of  the  deceased  would  together  take  only 
one-fifth,  (a) 

4.  Our  statute  makes  a  distinction  between  the  cases  where 
realty  came  to  the  intestate  "  by  descent^  devise^  or  deed  of  gift^ 
from  any  ancestor^^  and  where  it  came  to  him  in  any  other  way. 
This  distinction  has  been  already  noticed.  For  the  sake  of  con- 
venience, I  express  it  by  calling  the  first  property  ancestral^  and 
the  second  non^ncestral.  By  ancestral  property,  then,  is  meant 
that  realty  which  came  to  the  intestate  from  his  ancestor,  in 
consideration  of  bloody  and  without  a  pecuniary  equivalent,  and 
which  must  have  come  either  by  descent  or  devise  from  a  now 
dead  ancestor,  or  by  deed  of  actual  gift  from  a  living  one.  (6)  And 
by  non-ancestral  property  is  meant  all  personalty,  and  that  realty 
which  came  to  the  intestate  in  any  other  way,  whether  by 
purchase  from  his  ancestor  or  from  a  stranger,  for  an  equiva- 
lent paid,  or  by  actual  gift  from  a  stranger,  so  that  the  considera- 
tion of  blood  is  out  of  the  question ;  for  this  makes  the  sole 
distinction,  (c) 

6.  We  have  already  seen  that  aliens  have  here  the  same  rights 
and  privileges  in  regard  to  real  estate  as  citizens.  The  statute  of 
descent  expressly  provides  that  it  shall  be  no  objection  to  heirship 
that  it  is  derived  through  an  alien  ancestor ;  from  which  it  follows 

tate,  the  surplus,  as  regards  the  distribution  of  his  estate,  must  be  treated  as  person- 
alty.   Pence  v.  Pence,  11  Ohio  State,  200;  Oris  wold  v.  Frink,  22  Ohio  State,  79. 

(a)  Dtttoit  V.  Doyle,  16  Ohio  State,  400. 

(6)  An  estate  wliich  came  to  the  intestate  by  descent  from  a  deceased  husband 
is  not  ancestral  property,  but  passes  under  tlie  second  section  as  non-ancestral. 
This  second  section  governs  the  descent  of  all  lands  not  included  in  the  first.  To 
constitute  ancestral  property,  the  title  under  which  the  intestate  immediately  holds 
must  have  come  by  descent,  &c.,  from  an  ancestor.  Where  two  heirs  after  partition 
exchanged  their  shares  by  deeds,  the  property  in  their  hands  became  non-ancestral. 
Brower  r.  Hunt,  18  Ohio  State,  811. 

(c)  Where  land  was  purchased  by  the  husband,  and  devised  by  him  to  the  wife, 
is  this  in  her  hands  ancestral  or  non-ancestral  property  1  This  question  is  raised  in 
Bimey  ».  Wilson,  11  Ohio  State,  427 ;  and  a  strong  opinion  is  intimated  that  it  is 
non-ancestral,  as  though,  under  our  law,  his  heir,  she  is  not  of  his  blood.  It  was  not 
necessary  to  decide  this  point,  as  the  land  came  to  the  wife  under  the  old  statute, 
when  she  was  not  the  husband's  heir.  It  has  been  held  to  be  non-ancestral  property 
in  her  bands  in  Pennsylvania.    Opdyke's  Appeal,  18  Wright,  873. 
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that  aliens  may  not  only  inherit,  but  transmit,  inheritance  as  well 
as  citizens.  And  the  statute  further  provides,  in  the  same  spirit  of 
liberality,  that  alien  heirs,  residing  out  of  the  State,  may  have  ten 
years  within  which  to  appear  and  assert  their  claims,  (a)  Our  stat- 
ute is  equally  liberal  on  the  subject  of  legitimaey.  Bastards  are 
made  capable  of  inheriting  or  transmitting  inheritance  on  the  pari 
of  their  mother^  (6)  who  can  always  be  certainly  known,  but  not  on 
the  part  of  their  father,  for  want  of  such  certainty.  And  if  a  man 
have  children  by  a  woman,  and  afterwards  marry  her  and  recog- 
nize such  children,  they  thereby  become  legitimate,  and  capable  of 
inheriting.  Again,  where  a  marriage  is  deemed  null  in  law,  the 
issue  of  such  marriage  are  still  held  legitimate,  and  capable  of  in- 
heriting, (c)  By  these  humane  provisions,  children  are  exempted 
as  far  as  possible  from  punishment  for  the  faults  of  their  parents, 
and  parents  have  a  motive  to  atone  for  their  faults  by  rendering 
their  children  legitimate.  It  hardly  need  be  added  that  posthumous 
children  may  inherit  as  well  as  those  born  before  the  death  of  the 
father.  This  is  a  principle  of  general  law.  It  is  only  necessary 
that  the  birth  occur  within  a  possible  time  after  the  father's 
death,  (d)  There  was  an  important  maxim  of  the  English  law, 
which  we  have  abolished,  namely,  that  no  one  could  be  an  ances- 
tor, so  as  to  transmit  inheritance,  unless  he  had  been  actv/xUy  seised 

(a)  Even  in  those  States  where  the  disabilitj  of  aliens  to  take  lands  stiU  exists, 
if  there  are  no  other  heirs,  they  may  take  lot  by  deed  or  devise,  and  hold  it  against 
any  one  but  the  sovereign,  until  office  found.  Cross  v.  De  Valle,  1  Wallace,  6. 
But  naturalization  will  not  retroact,  so  as  to  confirm  a  title,  where  at  tlie  death  of  the 
ancestor  the  disability  of  alienage  existed.  Henry  r.  Brooklyn  Benevolent  Society, 
39  N.  Y.  333.  Under  the  law  of  1807,  aliens  can  hold  land  in  the  territories,  and 
inherit  and  transmit  inheritance  in  the  absence  of  special  legislation  to  the  contrary. 
People  V.  Folsom,  5  Cal.  373. 

(o)  Where  a  bastard  inherited  from  his  mother,  survived  her,  and  died  intestate, 
leaving  no  issue,  but  leaving  a  widow ;  held,  that  the  land  should  go  to  the  widow, 
and  not  to  the  heirs  of  the  mother.  Little's  Lessee  v.  Lake,  8  Ohio,  280.  But  see 
act  of  March  14,  1853,  regulating  descents.  Lewis  r.  Entsler,  4  Ohio  State,  354. 
Under  this  act,  it  was  held  that  a  bastard,  though  he  might  inherit  from  his  mother, 
could  not  inherit  from  her  relatives.  Gibson  p.  McNeely,  11  Ohio  btate,  131; 
Hawkins  v,  Jones,  19  Ohio  State,  22.  But  this  was  changed  April  3,  1867,  »o  that 
bastards  may  inherit  and  transmit  inheritance  from  and  to  the  mother,  and  from  and 
to  those  from  whom  she  may  inherit,  or  to  whom  she  may  transmit  inheritance  in 
like  manner  as  if  bom  in  lawful  wedlock.  The  word  issue  in  a  will  does  not  include 
illegitimate  children.  Gibson  v.  McNeely,  supra.  And  see  Stevenson  v.  SuUivant, 
6  Wheaton,  207. 

(c)  This  is  not  only  true  in  cases  where  the  marriage  is  voidable  only,  and 
requires  a  judicial  decree  to  dissolve  it ;  but  even  where  a  man,  during  the  lifetime 
of  his  first  wife,  married  another  woman,  who  was  ignorant  of  the  first  marriage,  and 
lived  with  her,  and  had  children  by  her,  these  children  are  legitimate,  although  the 
second  marriage  was,  in  the  eye  of  the  law,  an  entire  nullity,  Wright  c.  Law,  12 
Ohio  State,  619. 

(rf)  §  19  of  the  act  of  1858,  makes  this  rule  general,  whereon  representation  is 
allowed.  The  amended  section  of  1862  (59  Ohio  I^aws,  50),  adds  the  qualification  : 
"but  in  no  case  shall  any  person  inherit  unless  living  at  the  time  of  the  death  of  the 
intestate."  In  1  Beck's  Med.  Jour.  449,  the  ordinary  term  of  gestation  is  said  to  be 
ten  lunar  months,  or  forty  weeks,  equal  to  nine  calendar  months  and  a  week.  In 
Chitty's  Med.  Jour.  409,  it  is  said  to  be  thirty-nine  weeks  and  one  day,  or  nine  calen- 
dar months.  This  alone  is  sufiicient  to  show  that  there  is  no  exact  and  uniform 
period.  In  fact,  although  the  ordinary  period  is  about  nine  calendar  months,  it  may 
fall  short  two  months,  and  it  may  overrun  nearly  one  month,  as  agreed  by  both  these 
authors. 
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of  the  land ;  for  the  heir  must  be  heir  to  the  person  last  actually 
seised  ;  or,  as  it  was  expressed  in  Latin,  nan  ju9  %ed  seisina  facit 
atipitem  ;  not  the  right  to  the  land,  but  the  seisin,  makes  the  stock. 
It  is  unnecessary  to  point  out  the  consequences  of  this  technical 
doctrine,  because  we  do  not  recognize  it.  For,  besides  that  we 
have  no  such  thing  as  technical  seisin,  as  has  been  repeatedly  ob- 
served, the  very  words  of  the  statute  extend  the  rules  of  descent 
to  the  heirs  *'  of  any  person  who  shall  die  intestate  having  title  or 
•  right  to  any  real  estate  of  inheritance.'*  (a)  These  words  include 
whatever  amounts  to  an  ownership  in  fee,  whether  legal  or  equita- 
ble, without  any  reference  to  the  question  of  actual  seisin.  Besides, 
the  statute  expressly  provides  that  ^'  permanent  leasehold  estates, 
renewable  for  ever,  shall  be  subject  to  the  same  law  of  descent  and 
distribution  as  estates  in  fee." 

6.  There  are  two  modes  of  computing  the  degrees  of  kindred  ; 
namely,  by  the  canon  lawj  and  by  the  civil  law.  In  England,  the 
former  is  adopted ;  in  this  country,  the  latter.  (6)  The  difference 
is  this :  the  canon  law  begins  at  the  common  ancestor  and  reckons 
downward,  and  in  whatever  degree  the  two  persons  whose  relation- 
ship is  sought,  or  the  most  remote  of  them,  is  distant  from  the  com- 
mon ancestor,  that  is  the  degree  of  relationship;  whereas  the 
civil  law,  which  we  follow,  begins  with  the  intestate,  ascends  to  the 
common  ancestor,  and  then  descends  to  the  person  in  question, 
reckoning  a  degree  for  each  person,  in  both  the  ascending  and  de- 
scending lines.  With  these  explanations,  I  proceed  to  state  and 
illustrate  the  rules  of  descent,  as  prescribed  in  our  statute. 

§  160.  Rule  for  Lineal  Descendants.  First  of  all,  property  de- 
scends to  children  and  their  issue,  per  capita,  where  all  are  in  the 
same  degree,  and  per  stirpes,  where  they  are  not.  This  rule  oper- 
ates wherever  there  are  children  or  children's  issue,  whether  the 
property  be  ancestral  or  non-ancestral,  to  the  exclusion  of  all  col- 
lateral relations.  If  all  the  living  heirs  are  children,  all  grand- 
children, and  so  on,  they  take  equal  shares ;  but  if  any  one  of  the 
heirs  be  dead,  leaving  children,  these  children  together  take  their 
parent'*  share  by  representation.  The  only  exception  to  the  first 
rule  is  when  any  of  the  children  of  the  intestate  or  their  issue  have 
received  from  him,  in  his  lifetime,  any  property  by  way  of  advance- 
ment. (<?)     Property  is  said  to  be  given  by  way  of  advancement, 

(a)  Bond's  Lessee  v.  Swearingen,  1  Ohio,  895 ;  Rice  v.  White,  8  Ohio,  216 ;  Avery's 
Lessee  v.  Dufrees.  9  Ohio,  145. 

(6)  2  Blaclc  Com.  206;  4  Kent,  Com.  412.  Ckyton  ».  Drake,  17  Ohio  State, 
8C7. 

(c)  As  to  advnncnnents,  see  4  Kent,  Com.  418 ;  Grattan  ».  Grattan,  18  Dl.  167. 
By  the  statute  of  wills  of  1852,  where  an  absent  or  after-bom  child  is  not  provided 
for,  such  child  is  to  inherit  as  if  tliere  were  no  will,  subject  to  any  deduction  by  way 
of  advancement.  By  the  statute  of  descents  of  1853,  an  advancement  may  include 
realty  or  personalty,  or  both,  and  is  to  be  treated  as  part  of  the  heritable  or  distribu- 
tive share ;  but  if  it  exceeds  such  share,  there  is  to  be  no  refunding.  If  an  advance- 
ment of  realty  exceeds  the  heritable  share  of  realty,  or  if  that  of  personalty  exceeds 
the  distributive  share  of  the  personalty,  the  excess  c^  either  may  be  applied  towards 
the  supplying  of  any  deficiency  in  the  other.  As  to  valuation,  the  rule  is,  that  if  the 
deed,  or  the  book  charge  of  the  intestate,  or  the  receipt  of  the  heir  specifies  the  value, 
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when  it  is  given  with  an  express  view  to  a  portion  or  settlement 
for  life ;  and  not  when  it  is  given  for  maintenance  or  education. 
In  case  of  advancement,  our  statute  provides  that  if  it  be  equal 
to  or  greater  than  the  other  shares,  it  shall  pass  for  a  full  share ; 
and  if  less,  it  shall  be  taken  as  part  of  a  share,  the  value  being 
estimated  at  the  time  it  was  made. 

§  161.  RvXefor  Br  other  %  and  Sisters,  (a)  K  there  be  no  lineal 
descendants,  property  descends  collaterally  to  the  brothers  and 
sisters,  and  their  issue,  per  capita^  where  all  are  in  the  same , 
degree ;  and  per  stirpes  where  they  are  not.  The  effect  of  this 
rule  is  to  prefer  brothers  and  sisters,  and  their  lineal  descendants, 
to  all  other  collateral  kindred.  But,  under  this  rule  there  is 
a  difference  when  the  property  is  ancestral,  and  when  not.  If 
the  property  is  ancestral,  it  passes  to  brothers  and  sisters  of  the 
whole  and  half  blood  indiscriminately,  provided  they  are  of  the 
blood  of  the  intestate's  ancestor.  But  if  non-ancestral,  it  passes 
first  to  the  husband  or  wife,  if  there  be  such,  for  life ;  if  not,  or 
at  the  end  of  such  life  estate,  (6)  to  the  brothers  and  sisters,  and 
their  issue  of  the  whole  bloody  if  there  be  such ;  if  not,  to  those  of 
the  half  blood.  Suppose,  for  example,  the  intestate's  father  had 
two  or  more  wives,  and  children  by  each ;  in  which  case  the 
intestate  would  have  brothers  and  sisters  both  of  the  whole  and 
half  blood.  Now  if  the  property  were  ancestral,  and  came  from 
the  intestate's  father,  it  would  pass  to  his  brothers  and  sisters,  both 
of  the  whole  and  half  blood,  because  both  would  equally  be  of 
the  blood  of  the  'ancestor  from  whom  the  estate  came :  that  is, 
of  the  intestate's  father;  but  if  the  property  were  ancestral,  and 
came  from  the  intestate's  mother,  then  the  children  of  his  father 
by  his  other  wife  or  wives,  being  of  half  blood  with  the  intestate, 
and  not  of  the  blood  of  the  ancestor  from  whom  the  estate  came, 
could  not  take  at  all,  except  in  a  case  to  be  mentioned  under  the 
third  rule.  If,  however,  the  property  in  this  case  were  non-ances- 
tral, it  would  pass  first  to  the  brothers  and  sisters  of  the  whole 
blood,  and  next  to  those  of  the  half  blood.  The  reason  of  the 
above  distinction  is  this :  The  law  endeavors,  as  far  as  is  possi- 
ble, by  fixed  rules,  to  effectuate  what  would  probably  have  been 
the  wishes  of  the  intestate.  For  this  purpose,  it  recurs  to  the 
universal  feeling  of  attachment  to  those  of  the  same  blood,  and 
endeavors  to  keep  property  within  that  limit.  Und«r  the  first  rule, 
no  distinction  was  necessary.  The  lineal  descendants  of  the  intes- 
tate necessarily  partake  through  him  of  the  blood  of  all  his  ances- 
tors.    But,  under  the  second  rule,  brothers  and  sisters  of  the  half 

that  10  to  govern ;  otherwise,  the  value  is  to  be  estimated  at  the  date  of  the  adrance- 
ment.  Prior  to  this  statute,  there  was  no  provision  as  to  advancements  of  personalty. 
Putnam  v,  Putnam,  18  Ohio,  847 ;  Tremper  v.  Barton,  18  Ohio,  418  ;  Myers  v.  War- 
ner, 18  Ohio,  619.  An  agreement  made  by  the  son  with  the  father,  on  receiving  an 
advancement,  not  to  set  up  any  claim  as  heir  against  his  father's  estates,  imposes  no 
legal  obligation  on  the  son.    Needles  v.  Needles,  7  Ohio  State,  438. 

{a)  Ewers  v.  FoUin,  9  Ohio  State,  327. 

(6)  Jenks  v,  Langdon,  21  Ohio  State,  862. 
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blood  share  the  blood  of  only  half  the  intestate's  ancestors.  One 
parent  is  common  to  both,  the  other  not.  If  the  property  came  to 
the  intestate  through  the  common  parent,  then  it  cannot  pass  out 
of  the  blood  of  the  ancestor  by  passing  to  both  alike,  and  accord- 
ingly, the  law  ordains  that  it  shall  so  pass.  But  if  the  property 
came  from  or  through  the  ancestor  not  common  to  both,  by  passing 
to  the  half  blood,  it  would  pass  out  of  the  blood  of  the  ancestor  ; 
this,  accordingly,  the  law  will  not  allow,  unless  in  a  contingency 
provided  for  under  the  third  rule. 

§  162.  Rule  for  other  Specified  Relatives,  (a)  If  there  be  no 
heirs  who  can  take  under  the  preceding  rules,  ancestral  property 
passes  to  the  ancestor  from  whom  it  came,  if  he  be  living ;  if 
not,  to  the  husband  or  wife  of  the  intestate,  if  there  be  such,  for 
life ;  if  not,  or  at  the  end  of  such  life-estate,  to  the  children  of 
such  ancestor,  or  their  issue,  if  any ;  (6)  if  not,  to  his  brothers  and 
sisters  and  their  issue,  if  there  be  such  ;  (<?)  if  not,  to  the  brothers 
and  sisters  of  the  half  blood  of  the  intestate  not  of  the  blood  of 
the  ancestor,  if  there  be  such ;  if  not,  to  the  "  next  of  kin  '^  of  the 
intestate,  being  of  the  blood  of  the  ancestor.  And  non-ancestral 
property,  including  personalty,  ascends  to  the  father,  if  living ;  if 
not,  to  the  mother,  if  living ;  if  not,  it  passes  to  the  "  nextofkin,^^ 
This  rule,  it  will  be  seen,  provides  for  the  contingency  before 
mentioned,  where  ancestral  property,  when  neither  the  ancestor 
liimself,  nor  any  of  his  children,  or  brothers  or  sisters,  or  their 
issue,  are  living,  passes  out  of  the  blood  of  the  ancestor,  by  passing 
to  the  half  blood  of  the  intestate.  The  last  part  of  this  rule,  which 
allows  non-ancestral  property  to  ascend  to  the  parents,  is  an  inno- 
vation upon  the  English  law,  under  which  property  could  never 
lineally  ascend.  Under  this  rule,  the  doctrine  of  representation 
terminates.  It  extends  only  to  the  lineal  descendants,  and  the 
brothers  and  sisters  of  the  intestate  or  the  ancestor,  as  the  case  may 
be,  and  their  descendants.  Beyond  these,  therefore,  the  next  of 
kin,  who  are  living,  take  the  whole,  without  regard  to  the  repre- 
sentatives of  any  in  the  same  degree  who  are  dead. 

§  163.  Rule  for  the  next  of  Kin.  Tlie  question  now  arises,  tvko 
are  the  next  of  kinf  The  statute  says,  that  if  the  specified  per- 
sons cannot  take,  the  next  of  kin  shall.  But  who  these  are,  it 
leaves  to  the  common  law  to  determine ;  and,  as  I  have  already 
mentioned,  the  common  law  of  this  country  has  adopted  the  rule 

{a)  For  the  legal  meaning  of  the  word  *'relatice8"  see  Mahon  v.  Savage,  1  Sch.  & 
Lef.  Ill ;  Bennet  p.  Honywood,  Ambler,  708 ;  Harding  v.  Glyn,  1  Atkyns,  469 ;  Spring 
r.  Biles,  1  T.  R.  436,  note  (f) ;  Storer  v,  Wheatley,  1  Barr,  606 ;  Williams  v.  Veach, 
17  Ohio,  171. 

(6)  See  note  at  end  of  chapter. 

(c)  The  term  brothers  and  sisters  in  the  fifth  clause  of  the  first  section  includes  the 
half  blood.  Cleirr  v,  Sanders,  8  Ohio  St.  601.  This  fifth  clause  is  not  limited,  like  the 
fourth,  to  estates  coming  by  gift  from  a  living  ancestor.  So  when  an  infant  died 
seised  of  property  which  had  descended  from  her  grandfather  to  her  father,  and  from 
him  to  her,  it  passed  to  the  half  brothers  and  sisters  of  her  father,  though  not  of  the 
blood  of  the  grandfather,  rather  than  to  the  brothers  and  sisters  of  the  grandfather. 
White  V,  White,  19  Ohio  St  631. 
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of  the  civil  law.  By  this  rule,  the  first  degree  of  kindred  embraces 
parents  and  children  ;  the  second,  brothers  and  sisters,  and  grand- 
parents and  grandchildren  ;  the  third,  great-grandparents,  great- 
grandchildren, uncles  and  aunts,  and  nephews  and  nieces,  and  so 
on,  to  the  more  remote  degrees.  But  among  these,  the  lineal  de- 
scendants, the  brothers  and  sisters  and  their  descendants,  the  parents, 
and  the  brothers  and  sisters  of  the  ancestor  from  whom  the  estate 
came,  and  their  descendants,  have  been  specifically  provided  for  in 
the  statute.  Accordingly  we  have  to  seek  for  the  next  of  kin 
among  grandparents,  great-grandparents,  uncles  and  aunts,  cousins, 
and  so  on,  without  regard  to  the  doctrine  of  representation,  but 
having  regard  to  the  distinction  between  property  ancestral  and 
non-ancestral ;  for  if  the  property  be  ancestral,  the  next  of  kin 
must  be  of  the  blood  of  the  ancestor ;  if  not,  of  the  blood  of  the 
intestate.  I  shall  point  out  some  of  those  whom  the  law  would 
probably  select.  I  say  prohahly^  because  we  have  had  no  decisions 
on  the  subject.  1.  Parents  were  the  last  persons  expressly  provided 
for.  Next  come  the  grandparents,  who,  being  in  the  second  degree, 
would  be  preferred  to  the  uncles  and  aunts  of  the  third  degree.  But 
though  both  grandparents  are  equally  near  of  kin,  and  though  in 
general  there  is  no  distinction  of  sex,  yet,  as  the  father  has  been 
expressly  pointed  out  to  take  before  the  mother,  by  analogy,  the 
grandfather  will  take  before  the  grandmother,  unless  the  estate 
came  from  or  through  her;  in  other  words,  they  do  not  take 
together,  as  tenants  in  common,  (a)  2.  Next  come  the  uncles  and 
aunts  of  the  intestate.  If  the  property  was  ancestral,  it  will  pass 
to  the  brothers  and  sisters  of  that  parent  from  whom  the  estate 
came,  under  the  third  rule ;  so  that  our  present  inquiry  is  confined 
to  the  case  where  the  property  is  non-ancestral.  In  this  case,  it 
will  probably  pass  to  the  brothers  and  sisters  of  the  father,  in  pref- 
erence to  those  of  the  mother,  from  the  analogy  before  mentioned, 
of  fathers  being  preferred  to  mothers  in  the  statute.  8.  Great- 
grandparents  would  come  next.  Indeed,  they  are  in  the  same 
degree  as  uncles  and  aunts,  that  is,  the  third.  But  they  would 
probably  be  postponed  to  the  latter,  because  the  law  dislikes  lineal 
ascent  when  it  can  be  avoided,  —  a  prejudice  which  the  statute 
exemplifies,  by  preferring  more  remote  heirs  to  parents.  However, 
this  question,  from  the  nature  of  things,  can  seldom  arise.  4.  Cous- 
ins would  probably  come  next ;  for  though  grand-uncles  and  aunts 
are  likewise  in  the  fourth  degree,  yet  from  the  preference  to  de- 
scent  before  ascent^  the  estate  will  sooner  descend  to  the  children 
of  uncles  and  aunts,  than  ascend  to  the  brothers  and  sisters  of 
grandparents,  unless  the  estate  came  from  them ;  but  as  property 
rarely  passes  to  degrees  so  remote,  it  would  be  unprofitable  to  pur- 
sue this  inquiry  further.  5.  If  there  be  no  one  of  kin,  real  estate 
passes  to  the  husband  or  wife  of  the  intestate,  if  such  there  be ;  if 
not,  it  escheats  to  the  State.     It  may  seem  singular,  considering 

(a)  See  Knapp  v.  Windsor,  6  CuBhing,  168. 
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the  closeness  of  the  connection,  that  the  husband  or  wife  should  be 
the  most  remote  of  all  the  heirs ;  and  that  they  are  only  permitted 
to  inherit  to  each  other,  when  otherwise  the  property  would  escheat 
to  the  State  ;  and  in  fact,  I  cannot  conceive  of  a  single  argument 
in  favor  of  such  a  doctrine  ;  but  such  is  the  law,  and  it  is  not  my 
province  to  vindicate  it.  (a)  The  propriety  of  the  State  taking 
property  by  escheat,  when  it  has  no  other  owner,  is  too  obvious  to 
need  comment. 

A  brief  recapitulation  will  serve  to  impress  these  rules  the  better 
on  your  memory.  When  heirs  take  by  descent,  they  take  as  ten- 
ants in  common.  Posthumous  children  may  inherit.  Bastards 
can  inherit  and  transmit  inheritance  from  the  mother.  Children 
born  before  marriage  and  acknowledged  after,  and  children  born 
during  a  marriage  void  in  law^  are  legitimate,  and  may  inherit. 
Aliens  can  inherit  and  transmit  inheritance.  Actual  seisin  of  the 
ancestor  is  not  necessary.  Males  are  not  preferred  to  females,  ex- 
cept in  case  of  husband  and  wife.  Descent  per  capita  is  where  all 
the  heirs  in  the  same  degree  take  alike.  Descent  per  stirpes  is 
where  the  heirs  are  of  different  degrees ;  and  the  children  of  those 
dead  take  t<^ether  the  shares  of  their  deceased  parents.  It  extends 
no  further  than  to  children  and  their  issue,  brothers  and  sisters  and 
their  issue,  and  the  brothers  and  sisters  of  the  ancestor  from  whom 
the  estate  came,  and  their  issue.  Ancestral  property  is  realty 
which  came  to  the  intestate  by  descent  or  devise  from  a  now  dead 
ancestor,  or  by  deed  of  actual  gift  from  a  living  one ;  there  being 
no  other  consideration  than  tliat  of  blood.  Non-ancestral  property 
is  realty  which  came  to  the  intestate  in  any  other  way,  and  per- 
sonalty. Ancestral  property  passes  as  follows :  1  To  the  children 
and  their  issue,  however  remote.  2.  To  the  brothers  and  sisters 
and  their  issue,  however  remote,  whether  of  the  half  blood  or  the 
whole  blood,  provided  they  be  of  the  blood  of  the  ancestor.  3.  To 
the  ancestor,  if  living ;  if  not,  to  the  intestate's  husband  or  wife  for 
life ;  then  to  the  ancestor's  cliildren,  and  their  issue ;  then  to  his 
brothers  and  sisters,  and  their  issue.  4.  To  the  half  brothers  and« 
sisters  of  the  intestate  and  their  issue,  not  of  the  blood  of  the  an- 
cestor. 5.  To  the  next  of  kin  to  the  intestate,  being  of  the  blood 
of  the  ancestor,  determined  by  the  rule  of  the  civil  law.  6.  To  the 
husband  or  wife.  7.  To  the  State.  Non-ancestral  property,  in- 
cluding personalty,  descends  as  follows;  1.  To  the  children  and 
their  issue,  however  remote.  2.  To  the  intestate's  husband  or  wife 
for  life ;  then  to  the  brothers  and  sisters  of  the  whole  blood,  and 
their  issue,  however  remote.  (6)  8.  To  the  brothers  and  sisters  of 
the  half  blood  and  their  issue,  however  remote.  4.  To  the  father. 
5.  To  the  mother.  6.  To  the  next  of  kin  of  the  blood  of  the  intes- 
tate.    7.  To  the  husband  or  wife.     8.  To  the  State,  (c) 

(a)  But  see  note  at  end  of  chapter. 

(b)  Jenks  V.  Langdon,  21  Ohio  St.  802. 

(c)  By  the  act  of  April  17,  1867,  the  husband  or  wife  surriring,  if  there  be  no 
children,  takea  all  personal  property  and  non-anoestral  realty ;  but  in  the  case  of  anoea- 
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LECTURE  XXX. 

TITLE    BY   DEVISE,  (a) 

§  164.  Preliminary  Hxplanations.  The  modes  of  acquiring  title 
hitherto  described,  derive  their  effect  from  the  operation  of  the  law. 

tral  realty,  the  husband  or  wife  surviving  takes  onlj  a  life-estate,  if  anj  of  tlie  relar 
tions  of  the  blood  of  the  ancestor  specified  in  the  text  exist,  and  the  fee  of  the  property- 
passes  as  therein  described.  By  the  amendment  of  April  10, 1B62,  if  no  such  relations' 
exist,  it  passes  to  tlie  husband  or  wife  as  an  estate  of  inlieritances;  if  there  is  no  such 
husband  or  wife,  then  to  the  next  of  kin  not  of  the  blood  of  the  ancestor.  And  when 
there  is  no  person  entitled  under  tliese  provisions,  property,  whether  ancestral  or  not, 
passes  to  or  vests  in  the  children  of  any  deceased  husband  or  husbands,  wife  or  wives, 
of  the  intestate,  whose  marriage  has  not  been  annulled  prior  to  his,  her,  or  their  death, 
or  their  legal  representatives ;  if  no  such  children  or  their  legal  representatives,  then 
to  the  brotiiers  or  sisters  of  such  husband  or  wife,  or  their  legal  representatives  ;  if 
no  such  brothers  or  sisters,  or  their  legal  representatives,  then  to  the  next  of  kin 
of  such  intestate;  and  if  no  such  next  of  kin,  then  to  the  State.  It  will  be  noticed, 
tiiat,  under  the  law  as  stated  in  the  text,  the  relict  of  the  ancestor  was  entirely 
excluded,  but  by  the  amendment  of  March  4, 1866,  she  was  inserted,  if  a  parent  oif 
the  intestate,  next  after  the  children  of  the  ancestor  and  their  representatives.  The 
tables  given  in  the  recapitulation  should  therefore  now  be  altered  as  follows  : — 

Ancestral  property  passes  as  follows :  1.  To  the  children  and  their  issue,  however 
remote.  2.  To  the  husband  or  wife  for  life,  then  to  the  brothers  and  sisters  of  the 
intestate,  whether  of  the  whole  or  half  blood,  provided  they  be  of  the  blood  of  the 
ancestor.  3.  To  the  ancestor,  if  living ;  if  not,  to  the  ancestor's  children  or  their 
issue;  then  to  the  husband  or  wife,  relict  of  the  ancestor,  if  a  parent  of  the  intes- 
tate, for  life ;  then  to  the  brothers  and  sisters  of  the  ancestor,  or  their  legal  represent- 
atives. 4.  To  the  half  brothers  and  sisters  of  the  intestate  and  their  issue,  not  of 
the  blood  of  tlie  ancestor.  6.  To  the  next  of  kin  of  the  intestate  of  the  blood  of  the 
ancestor.  6.  To  the  husband  or  wife  of  the  intestate.  7.  To  the  next  of  kin  of  the 
intestate,  not  of  the  blood  of  the  ancestor.  8.  To  the  children  of  the  deceased 
husband  or  husbands,  wife  or  wives,  of  the  intestate,  whose  marriage  was  not  an- 
nulled prior  to  death.  9.  To  the  brothers  and  sisters  of  such  husband  or  husbands, 
wife  or  wives.    10.  To  the  next  of  kin  of  the  intestate.     11.  To  the  State. 

Non-ancestral  property,  including  personalty,  descends  as  follows  :  1.  To  the  chil- 
dren' and  their  issue,  however  remote.  2.  To  the  husband  or  wife.  3.  To  the 
brothers  and  sisters  of  the  whole  blood  and  their  issue,  however  remote.  4.  To  the 
brothers  and  sisters  of  the  half  blood  and  their  issue,  however  remote.  6.  To 
%the  father.  0.  To  the  mother.  7.  To  the  next  of  kin  of  the  blood  of  the  intestate. 
8.  To  the  children  of  deceased  husband  or  husbands,  wife  or  wives,  of  the  intestate, 
whose  marriage  was  not  annulled  prior  to  death.  9.  To  the  brothers  and  sisters  of 
such  husband  or  husbands,  wife  or  wives.  10.  To  the  next  of  kin  of  the  intestate. 
11.  To  the  State. 

(a)  See  2  Black.  Com.  ch.  28;  4  Kent,  Com.  lee.  67;  2  Hilliard's  Dig.  ch.  36;  6 
Cruise's  Dig.  1 ;  Powell  on  Devises  ;  Roper  on  Legacies ;  Toller  on  Executors  ;  Jar- 
man  on  Wills.  Redfield  on  Wills;  Hawkins  on  Wills.  The  English  statute  of 
wills  devising  lands  dates  back  to  the  32d  of  Henry  8th,  explained  by  the  34th  and 
35th  of  that  reign.  This  statute  excepts  married  women,  infants,  and  persons  of 
unsound  mind,  from  making  a  will,  and  corporations  from  taking  by  will.  But  in 
this  State,  a  married  woman  could  always  make  a  will  without  the  consent  of  her 
husband.  Allen  v.  Little,  6  Ohio,  65.  Nor  is  it  necessary  that  the  tesUtor  be  actually 
seised  of  land  at  the  time  of  making  the  will ;  for  if  he  had  possession  under  a  parol 
contract  of  purchase,  which  was  afterwards  perfected,  the  land  would  pass  by  will. 
Smitli  V.  Jones,  4  Ohio,  115.  For  an  excellent  synopsis  of  Ohio  legislation  with 
respect  to  wills,  see  Bailey  v.  Bailey,  8  Ohio,  289.  See  also  Smith  v.  Berry,  8  Ohio, 
365.  By  the  wills  act  of  1852,  it  is  provided,  that,  if  the  widow  shall  fail  to  make 
her  election  to  take  under  the  will,  she  shall  retain  her  dower,  and  such  share  of  the 
personalty  as  she  would  be  entitled  to  in  case  her  husband  had  died  intestate.  And 
tills  provision  raises  a  serious  question,  whether,  if  there  be  no  children,  the  widow 
may  not  take  all  the  personalty,  in  spite  of  the  will.    Bat,  by  the  amendatory  act 
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That  is  to  saj,  in  the  cases  of  occupancy^  marriage^  and  descent^ 
there  is  no  express  transfer  or  conveyance  from  the  party  who  had 
title  to  the  party  who  thereby  acquires  title.  But  in  the  remaining 
modes  of  acquiring  title,  there  is  an  express  transfer  of  title  from 
one  person  to  another.  Title  by  devise  is  where  a  person,  in  antici- 
pation of  death,  makes  a  disposition  of  his  property  by  mil  tester 
fnentum.  It  was  not  until  the  year  1543,  that  real  estate  could  be 
disposed  of  by  will ;  for,  as  we  have  already  seen,  the  holder  of 
land,  under  the  feudal  system,  was  very  far  from  being  considered 
as  the  absolute  owner ;  at  present,  however,  subject  to  the  claims 
of  creditors,  and  of  dower  and  curtesy,  every  person  capable  of 
acting  for  himself  is  free  to  dispose  of  his  property  by  will  to 
whomsoever  he  pleases.  There  is  an  idea  prevailing  among  the 
more  ignorant  classes,  that  a  father,  in  making  a  will,  must  give 
something,  no  matter  how  little,  to  each  of  his  children,  or  the  will 
will  not  be  good  ;  but  this  opinion  is  without  foundation.  A  man 
may  give  his  property  to  whomsoever  he  pleases,  to  the  complete 
disherison  of  his  children ;  and  however  unnatural  and  inhuman 
this  may  appear,  it  will  not  affect  the  validity  of  the  will.  Indeed, 
it  may  be  laid  down,  as  a  general  proposition,  that  all  restraints 
upon  alienation  of  property  are  in  opposition  to  the  prevailing 
spirit  and  policy  of  our  institutions.  Wlien  a  person  dies  leaving 
a  will  or  testament,  he  is  called  a  testator.  The  property  disposed 
of  by  will  is  called  a  bequest,  legacy,  or  devise,  and  the  persons 
who  take  it,  legatees  or  devisees.  The  person  appointed  in  the  will 
to  settle  the  estate  is  called  eocecutor.  Wills  are  here  chiefly  regu- 
lated by  statute,  and  I  shall  give  a  synopsis  of  its  provisions. 

Who  may  make  a  Will.  In  this  State,  any  person  of  full  age,  and 
of  sound  mind  and  memory,  (a)  and  not  under  any  restraint,  (6) 

of  March  10, 1860.  if  she  fail  to  make  her  election  to  take  under  the  will,  she  retains 
her  dower,  and  such  share  of  the  personal  estate  of  her  husband  as  she  would  be 
entitled  to  by  law,  in  case  her  husband  had  died  intestate,  leaving  children.  When 
the  widow  has  once  made  her  election,  the  judge  of  probate  cannot  set  it  aside  on 
her  application.  She  must  apply  to  a  court  of  equity.  Davis  v.  Davis,  11  Ohio 
State,  886.  Where  a  widow  has  actually  taken  under  a  will,  and  all  parties  hare 
acquiesced,  they  may  be  estopped  to  deny  her  election  to  take  under  it.  Thompson 
V,  Hoop,  6  Ohio  St.  480 ;  Stockton  v.  Wooley,  20  Ohio  St.  184. 

(a)  Mere  defects  of  the  senses,  or  of  memory,  or  of  extreme  old  age,  do  not,  of 
themselves,  render  a  person  incapable  of  making  a  will.  If  a  person  can  understand 
what  he  is  doing,  and  how  he  is  disposing  of  his  property,  he  has  sufllcient  capacity 
to  make  a  will.  Blecker  v.  Lynch,  1  Bradf  458;  Weir  v.  Fitzgerald,  2  Bradf.  42; 
Clarke  r.  Davis,  1  Kedf  249;  Julke  v.  Adams,  id.  464;  Gaither  v.  Gaither,  20  Ga. 
709;  Sutton  ».  Sutton,  6  Harrington,  460;  Stubbs  v.  Houston,  88  Ala.  565;  Delafleld 
V,  Parish.  25  N.  Y.  9.  This  last  case  is  also  published  separately  in  full  as  "The 
Parish  Will  Case."  St.  Ledger's  Appeal,  34  Conn.  4«4.  Capacity  is  presumed  until 
the  contrary  is  shown.  Perkins  v.  Perkins,  89  N.  H.  163 ;  Stubbs  v.  Houston.  88  Ala. 
555 ;  Landis  v.  Landis,  1  Grant's  Cases,  248.  But  see  Sutton  r.  Sadler,  3  C.  B.  (n.  8.) 
87.  That  a  person  is  under  guardianship  as  a  habitual  drunkard,  is  prima  facie  evi- 
dence of  incompetency  to  make  a  will,  but  no  more.  Leckey  v.  Cunningham,  56 
Penn.  St  870 ;  Lewis  v.  Jones,  50  Barb.  645. 

(6)  Undue  influence,  to  avoid  a  will,  must  be  such  as  to  impose  a  restraint  upon 
the  testator,  in  the  disposition  of  his  property  in  accordance  with  his  own  independent 
judgment  and  wishes.  Monroe  v,  Barclay,  17  Ohio  State,  802;  EckertP.  Flowry, 
43  Penn.  State,  46 ;  Clarke  v,  Davis,  1  Redf.  249;  Julke  v.  Adams,  id.  454 ;  Norris  w. 
Stokes,  21  Ga.  552;  Dunlap  o.  Robinson,  28  Ala.  100.    Turley's  £x'n  v.  Johnson,  1 
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may  make  a  valid  will.  Married  women  are  not  excluded.  Cor- 
porations are  excluded,  because  in  judgment  of  law.  they  never 
die.  (a) 

Who  may  take  hy  Will.  In  this  State,  all  natural  persons,  with- 
out exception,  are  capable  of  taking  by  will,  provided  they  be  in 
being  at  the  time  of  making  the  will,  or  be  the  immediate  issue  of 
persons  then  in  being.  We  never  have  had  anything  in  the  nature 
of  the  8tatute%  of  mortmain  to  limit  the  capacity  of  corporations ;  and 
whether  they  can  take  by  will  or  not,  will  depend  upon  the  express 
provisions  of  tlieir  charters.  As  to  aliens,  we  have  seen  that 
in  this  respect  they  enjoy  all  the  privileges  of  citizens.  There  is 
however,  a  contingent  exception  to  the  above  universality,  in  the 
case  of  a  subscribing  witness  to  a  will,  whom  the  rules  of  evidence 
require  to  be  disinterested ;  and  accordingly  the  statute  provides, 
that  if  a  legacy  be  left  to  him,  and  the  will  cannot  be  proved  with- 
out him,  such  bequest  is  void,  unless  he  would  be  entitled  to  a  por- 
tion as  heir,  in  case  there  had  been  no  will ;  in  which  case  so 
much  of  that  portion  shall  be  saved  to  him  as  is  equal  to  the 
legacy. 

What  may  pass  hy  Will.  In  this  State,  every  description  of 
property,  real  and  personal,  whether  held  by  legal  or  equitable 
title,  will  pass  by  will.  This  is  settled  not  only  by  the  various 
words  employed  in  the  statute,  but  also  by  the  decisions  of  our 
coui*t.  But  it  is  expressly  provided  that  no  will  shall  affect  the 
claims  of  creditors ;  thus  l^alizing  the  principle  of  justice,  that  all 
a  man  6an  dispose  of,  in  anticipation  of  death,  is  the  surplus  which 
remains  after  all  his  debts  are  paid.  And  it  is  further  provided, 
that  the  widow's.dower  cannot  be  affected  by  will,  unless  a  legacy 
be  given  her  in  lieu  of  dower ;  and  even  then  she  has  an  option, 
which  she  may  exercise  at  any  time  within  six  months ;  but  she 
cannot  take  both.  This  option  must  be  made  known  to  the  court 
of  common  pleas,  and  entered  on  the  minutes  thereof.  If  the 
widow  neglect  so  to  make  it  known,  she  is  held  to  have  waived 
her  legacy,  and  will  have  her  dower,  together  with  such  portion  of 
the  personalty  as  she  would  have  had  if  no  virill  had  been  made. 
It  is  also  provided,  that  any  devise  of  property  shall  be  held  to 
convey  all  the  testator's  interest  therein,  unless  it  shall  clearly  ap- 
pear by  the  will  that  the  testator  intended  to  convey  a  less  estate.  (6) 
And  if  the  testator  has  acquired  property  after  making  his  will, 

Bush  (Ky),  106.  Gross  inequality  in  the  disposition  of  property  is  not  ground  for 
setting  aside  will,  though  it  may  be  considered  as  bearing  on  the  question  of  capacity, 
fraud,  or  undue  influence.  Kevil  v.  Kevil,  2  Bush  (Ky.),  614.  That  the  pnncipal 
devisee  was  one  with  whom  the  deceased  had  illicit  intercourse,  does  not  raise  a  pre- 
sumption of  undue  influence.  Monroe  v.  Barclay,  17  Ohio  St  802 ;  Roe  v.  Taylor, 
46  HI.  486. 

(a)  Two  persons  cannot  make  a  joint  will.  Walker  v.  Walker,  17  Ohio  State,  167. 
But  see  Exnarte  Day,  1  Bradf.  476  ;  Lewis  v.  Schofleld,  26  Conn.  462. 

(b)  A  will  disposing  of  lands  in  Ohio  must  be  construed  according  to  Ohio  rules ; 
and  in  such  case  a  widow  will  not  be  entitled  to  dower,  in  addition  to  the  proTision 
made  for  her,  unless  such  clearly  appears  to  have  been  the  testator's  intention.  Jen- 
nings V.  Jennings,  21  Ohio  State.  66.  It  is  governed  by  the  law  in  force  at  the  tesu- 
tor's  death.    Hartshorn  r.  Ross,  2  Disney,  16,  444. 
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sach  property  will  pass  bj  the  will,  if  it  appear  that  he  intended 
to  dispose  of  all  the  property  he  might  have  at  the  time  of  his  death. 
But  where  property  descends,  in  consequence  of  not  being  disposed 
of  by  the  will,  it  is,  by  our  statute,  the  first  to  be  chargeable  with  the 
testator's  debts,  unless  the  contrary  be  directed ;  and  where  property 
specifically  devised  has  been  taken  to  pay  the  testator's  debts,  the 
other  devisee^  are  to  contribute  pro  rata  to  make  up  the  loss,  unless 
the  contrary  be  directed.  If  either  of  the  devisees  be  insolvent,  his 
share  is  to  be  made  up  by  the  rest ;  and  if  he  be  dead,  his  estate 
must  contribute.  All  questions  of  contribution  arising  under  wills 
may  be  adjusted  in  chancery.  We  have  before  seen  that  land 
taken  by  devise  from  an  ancestor  is  here  made  ancestral  property, 
in  the  same  manner  as  if  taken  by  descent.  ^ 

§  166.  Executvm  of  a  wUL  (a)  The  form  of  a  will  is  of  no  man- 
ner of  consequence,  provided  the  intention  of  the  testator  is  mani- 
fest. Not  a  technical  word  is  absolutely  necessary.  It  is  common 
enough  to  preface  a  will  with  an  appeal  to  the  Almighty,  an  allusion 
to  the  uncertainty  of  life,  and  an  averment  of  the  testator's  sound- 
ness of  mind,  but  all  this  is  unnecessary.  In  general,  the  more 
direct  and  concise  a  will  is,  the  better.  But  there  are  certain  for- 
malities required  by  the  statute  which  cannot  be  dispensed  with. 

1.  A  will  must  be  in  wri7fn^.  (6)  This  is  required,  not  only  by  the 
statute  of  frauds,  which  requires  all  conveyances  of  realty  to  be  in 
writing,  but  also  by  the  statute  of  wills,  which  expressly  requires 
all  wills  to  be  in  writing  except  nuncupative  wilh.  These  last 
cannot  pass  realty;  (c)  but  they  are  good  tor  personalty,  if  they  were 
made  in  the  last  sickness,  reduced  to  writing  within  ten  days  after 
the  uttering  of  the  testamentary  words,  and  subscribed  by  two 
witnesses,  who  can  testify  that  the  testator  was  of  sound  mind 
and  not  under  restraint,  and  that  he  called  upon  some  person  pres- 
ent to  witness  that  such  was  his  will ;  and  they  must  be  proved 
within  six  months. 

2.  A  will  must  be  signed  at  the  end  thereof  by  the  testator,  (d) 

(a)  To  pass  real  estate,  a  wiU  must  be  executed  with  the  formalities  required  by 
the  law  of  the  country  where  the  real  estate  is  situated.  To  pass  personalty,  it  must 
have  the  formalities  required  by  the  law  of  the  place  of  his  domicile,  or  of  the  place 
where  he  actually  is  at  the  time  of  his  death.  If  a  person  temporarily  absent  from 
his  domicile  makes  a  will  according  to  the  law  of  the  place  where  he  then  is,  but 
which  does  not  comply  with  the  law  of  the  place  of  his  domicile,  and  afterwards 
returns  to  his  domicile  and  dies  there,  the  will  is  not  valid  even  as  to  personalty. 
Manuel  v.  Manuel,  13  Ohio  State,  468. 

(6)  A  mistake  in  a  will  cannot,  therefore,  be  shown  by  parol  and  corrected,  as  in 
such  a  case  a  will  would  be  made  by  parol,  or  if  the  mistake  were  shown  bv  writing, 
still  it  would  be  without  the  formalities  required  by  the  statute.  Bacon  v.  Wetmore, 
2  Green,  250;  Wallige  v,  Wallige,  55  Penn.  State,  209;  McAlister  v.  Butterfield,  31 
Ind.  25;  Skipwith  v.  Cabell,  19  Qrattan,  758. 

(c)  But  under  the  statute  of  1824,  a  nuncupative  will  was  sufficient  to  pass  realty. 
Gillis  9.  Weller,  10  Ohio,  462 ;  Ashworth  v,  Carleton,  12  Ohio  State,  381. 

{d)  Where  the  tefltator  wrote  his  name  at  the  end  of  a  will,  without  any  witnesses, 
then  asked  for  the  will  to  "  finish  it/'  and  wrote  a  bequest  below  his  name,  and  the 
witnesses  then  signed,  but  the  testator  did  not  sign  again,  held  invalid.  Glancy  v, 
Giancy,  17  Ohio  State,  134.  The  validity  of  the  execution  of  a  will  must  be  deter- 
mified  by  the  law  in  force  at  the  death  it  the  testator.  Jones  v.  Bobinson,  17  Ohio 
State,  171. 
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or  by  Bome  other  person  in  his  presence,  and  by  his  express  direc- 
tion ;  but  since  1825,  a  will  need  not  be  under  seal. 

3.  It  must  be  attested  and  subscribed j  in  the  presence  of  the  tes- 
tator, by  two  or  more  competent  witnesses,  who  either  saw  the 
testator  sign  the  will,  or  heard  him  acknowledge  the  signing.  Prior 
to  1795,  three  subscribing  witnesses  were  required.  The  witnesses 
need  not  subscribe  in  the  presence  of  each  other,  nor  know  the  con- 
tents, nor  attest  every  page.  As  to  being  in  the  presence  of  the 
testator^  it  has  been  held  sufficient  to  be  in  the  same  room,  so  that 
the  testator  might  see  them,  though  in  fact  he  did  not.  (a) 

§  166.  Revocation  of  a  Will.  (6)  The  statute  points  out  several 
ways  of  revoking  a  will,  or  a  particular  part  of  it,  by  the  testator. 

1.  By  intentionally  destroying,  tearing,  cancelling  or  obliterating 
such  will,  or  causing  the  same  to  be  done  in  his  presence,  or  by  his 
direction,  (c) 

2.  By  making  and  publishing  a  subsequent  will ;  for  when  there 
are  two  wills,  it  is  only  the  last  which  takes  effect.  But  the  revo- 
cation of  a  subsequent  will  does  not  revive  a  prior  one,  without 
express  words  to  that  effect,  or  a  republication  of  such  prior  will. 
Nor  will  a  nuncupative  will  revoke  a  prior  written  one. 

3.  By  making  a  codicil  for  the  express  purpose  of  revocation ; 
for  a  codicil  being  in  general  only  a  sequel  to  a  will,  of  which  it 

(a)  4  Kent,  Com.  515.  The  witnesses  need  not  attest  the  instrument  at  the  same 
time,  or  in  the  presence  of  each  other.  The  acknowledgment  of  the  signature  by  the 
testator,  when  the  witness  did  not  see  him  sign,  may  be  by  signs  and  motions,  or 
conduct,  as  well  as  by  express  words.  Raudebaugh  p.  Siielley,  6  Ohio  State,  807 ; 
Logue  V.  Stanton,  6  Sneed,  97 :  Uaysradt  v.  Kingman,  22  N.  Y.  372 ;  Matter  of  Mc- 
Elwain,  3  Green,  490 ;  Reed  v.  Watson,  27  Ind.  443 ;  Willis  v.  Mott,  36  N.  Y.  486. 
But  the  signature  of  the  testator  roust  be  affixed  before  that  of  the  witnesses.  Jack- 
son V.  Jackson,  39  N.  Y.  158.  But,  although  a  testator  may  adopt  a  signature  pre- 
viously made  by  acknowledgment  before  the  witnesses,  it  is  held  in  England  that  a 
witness  cannot  do  this.  Cooper  v.  Bockett,  7  £ng.  £c.  Hep.  537.  This  appears  to 
be  an  unreasonable  distinction,  and  has  been  repudiated  in  Pennsylvania,  in  Sturde- 
vant  V.  Birchett.  10  Grattan,  67  ;  Kentucky,  in  Smith  v.  Wylie,  1  B.  Monroe,  114  ;  and 
some  other  States ;  and  is  disapproved  of  in  Redfield  on  Wills,  pp.  230,  247.  But  it 
has  lately  been  so  held  in  Massachusetts.  Chase  v.  Kittredge,  11  Allen,  49.  In  IIU- 
nois  it  is  not  necessary  that  the  witness  should  know  that  it  is  a  will ;  he  is  only  a 
witness  to  the  signature ;  no  publication  is  required.    Dickie  r.  Carter,  42  111.  376, 

{b)  A  conveyance  subsequent  to  the  date  of  a  will  does  not  revoke  the  will,  except 
so  far  as  relates  to  the  property  conveyed.  Brush  v.  Brush,  11  Ohio,  287.  A  duly 
executed  written  will  can  neither  be  wholly  nor  partially  revoked  by  a  subsequent 
nuncupative  will.  M'Cune  v.  House,  8  Ohio,  144.  Where  a  will  was  made,  contain- 
ing a  residuary  devise  of  all  his  freehold  estate,  and  afterwards  other  land  was  ac- 
quired in  fee,  and  the  testator  declared,  in  the  presence  of  two  witnesses,  that  he  now 
republished  his  former  will,  but  without  signing  any  new  instrument,  it  was  held  that 
nil  his  realty  passed.  Reynolds  v.  Shirley,  7  Ohio,  pt.  2.  39.  Pruden  ».  Pruden,  14 
Ohio  State,  251. 

(c)  Where  a  testator,  being  blind,  told  J.  to  bring  him  his  will,  and  be  handed  it 
to  him  in  an  envelope  with  three  seals,  and  the  testator  felt  the  seals  and  handed  it 
back,  directing  it  to  be  thrown  into  the  fire  and  burned,  but  J.  put  it  into  his  pocket, 
and  threw  something  else  into  the  fire,  and  called  to  the  deceased  to  listen  and  hear 
it  bum,  and  the  deceased  smelt  t^e  burning  paper,  and  died  in  the  belief  that  the  will 
was  destroyed,  it  was  held  not  to  be  a  revocation,  and  the  court  refused  to  declare 
the  devisee  a  trustee  for  the  heirs.  Kent  v.  Mahafiey,  10  Ohio  State,  204.  C<Mtra, 
Smiley  r.  Gambill,  2  Head,  164 ;  Blanchard  t?.  BUnchard,  32  Vt.  62.  As  to  what  it 
sufficient  evidence  of  a  revocation,  see  Price  r.  Powell,  3  Hurl.  &  Nor.  341 ;  Smock 
V.  Smock,  3  Stockton,  156;  Andrew  v.  Motley,  12  C.  B.  (n.8.)  514;  Brown  v.  Brown, 
8  Ellis  &  B.  876. 
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forms  a  part,  does  not  ipso  facto  work  a  revocation,  like  a  subse- 
quent will ;  but  only  when  it  expressly  provides  for  such  revocation, 
or  contains  provisions  repugnant  to  those  of  the  will;  and  the 
codicil  must  be  executed  with  the  same  formalities  as  the  will 
itself,  (a) 

4.  By  having  a  child  subsequently  born,  there  being  none  alive 
before,  and  no  provision  for  such  child  in  the  will  or  otherwise,  (b) 
For  if  the  testator  had  a  child  when  the  will  was  made,  the  subse- 
quent birth  of  another  does  not  revoke  the  will ;  but  provision  is 
made  that  the  after-born  child  shall  take,  a«  heir,  the  same  portion 
of  the  estate  as  if  there  had  been  no  will ;  to  which  portion,  all  the 
legatees  contribute  proportionably ;  and  the  case  is  the  same  where 
a  child  was  supposed  to  be  dead  at  the  time  of  making  the  will, 
and  the  contrary  turns  out  to  be  the  fact ;  but  in  either  case,  a  de- 
duction is  made  from  the  amount  to  be  contributed,  of  so  much  as 
such  child  may  have  received  by  way  of  advancement.  But  a  tes- 
tator may  expressly  provide  so  that  the  subsequent  birth  or  discov- 
ery of  a  child  shall  not  alter  the  dispositions  made  by  the  will.  It 
is  only  in  the  absence  of  such  express  provision,  that  the  law  steps 
in  to  supply  the  omission.  A  subsequent  marriage,  without  the 
birth  of  a  child,^doe3  not  in  any  case  revoke  the  prior  will,  either  of 
the  husband  or'wife.  (<?) 

6.  As  to  the  effect  of  a  subsequent  conveyance,  we  adopt  the  com- 
mon law,  which  holds  the  will  to  be  revoked  as  to  the  particular 
portion  of  the  estate  conveyed.  This  is  reasonable,  because  the 
conveyance,  though  made  after  the  will,  takes  effect  first.  But  our 
statute  provides  that  no  subsequent  contract,  incumbrance,  or  other 
act,  which  does  not  wholly  divest  property  fi'om  the  testator,  shall 
revoke  the  prior  will  in  reference  to  such  property,  unless  such  con- 
tract, incumbrance,  or  other  act,  be  wholly  inconsistent  with  the 
previous  devise  or  bequest.  With  this  exception,  the  property 
passes  by  the  will,  subject  to  all  the  rights  created  by  the  subse- 
quent acts  of  the  testator. 

§  167.  Probate,  (d)   A  will  is  of  no  effect  until  probate  has  been 

(a)  Where  the  disposition  made  by  the  codicil  is  inconsistent  with  that  made  by 
the  will,  it  will  operate  as  a  pro  tanto  revocation.  Larabee  v.  Larabee,  28  Vt.  274. 
But  it  will  not  revoke  the  will  further  than  is  required  by  express  terms,  or  necessary 
implication.    Collier  v.  Collier,  3  Ohio  State,  369. 

(b)  This  is  the  rule  in  the  absence  of  any  statutory  provision  on  the  subject. 
McCullum  V.  McRenzie,  26  Iowa,  510.  When  deceased  had  no  child  at  the  time  the 
will  was  made,  the  subsequent  birth  of  a  child  revokes  the  will,  and  it  is  not  revived 
by  the  fact  that  the  parent  survives  the  child.  Ash  v.  Ash,  9  Ohio  State,  38*3.  Where 
a  will  was  made  June  12,  1880,  and  the  testator  died  July  7,  1880,  and  a  child  was 
born  on  the  4th  of  December  following,  held  that  the  testator  had  no  child  in  esse  at 
the  time  of  the  execution  of  the  will,  within  the  meaning  of  the  statute  of  wills,  and 
that  the  will  was  therefore  avoided  by  the  birth  of  such  child.  Evans  v.  Anderson, 
15  Ohio  State,  324. 

(c)  In  New  York,  by  statute  the  subsequent  marriage  of  a  woman  does  revoke 

£rior  wills,  and  the  married  women's  acts  have  not  altered  this  rule.    Loomis  v. 
•oomis,  51  Barb.  119. 
((/)  By  the  act  of  1852,  when  a  will  is  propounded  for  probate,  the  court  only  ex- 
amine witnesses  in  favor  of  the  probate.    In  other  words,  the  contest  cannot  be  made 
until  after  the  probate.    This  was  decided  in  the  case  of  Hathaway'^  will,  4  Ohio 
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made.  For  this  purpose,  the  executor,  or  any  person  interested, 
may  bring  the  will  before  the  probate  court.  The  probate  must  be 
made  in  the  county  where  the  property  lies ;  or  if  it  lie  in  several, 
then  in  either,  (a)  The  subscribing  witnesses,  and  such  others  as 
any  person  interested  may  desire,  if  within  the  jurisdiction,  must  be 
examined  in  open  court ;  if  absent,  their  depositions  must  be  pro- 
duced, if  possible ;  but  if  dead  or  gone  to  parts  unknown,  any  other 
legal  testimony  may  be  taken.  The  testimony  so  taken  is  reduced 
to  writing  by  the  clerk  and  filed ;  and  if  it  appear  to  the  court  that 
the  testator  was  competent  at  the  time  to  make  a  will,  and  not 
under  restraint,  and  that  the  will  was  duly  executed  and  attested, 
such  will  and  proof  are  recorded  in  the  clerk's  oflSce ;  and  a  certified 
copy  thereof  is  as  yalid  and  effectual  as  the  original.  This  probate, 
however,  is  not  absolutely  conclusive  as  to  the  validity  of  the  will ; 
which  is  liable  to  be  contested  by  bill  in  chancery,  at  any  time 
within  two  years  from  the  probate ;  or  in  case  of  disability,  two 
years  from  the  removal  thereof.  (6)  And  here  I  would  remark,  that 
besides  the  four  disabilities  usually  provided  for  in  our  statutes, 
namely,  infancy^  coverture^  insanity^  and  imprisonment^  we  have  in 
this  one  case  a  fifth,  namely,  absence  from  the  State,  which  corre- 
sponds to  being  "  beyond  seas,"  in  the  English  law.  When  a  will  is 
contested  in  chancery,  our  statute  requires  an  issue  to  be  made  up, 
whether  the  writing  produced  be  the  last  will  of  the  testator  or  not, 
which  issue  is  tried  by  a  jury,  the  defendant  having  the  affirmative- 
If  any  devisee  in  a  will  know  of  its  existence,  and  do  not,  within 
three  years,  produce  it  for  probate,  he  thereby  forfeits  his  devise. 
And  any  person  having  control  of  a  will,  and  failing  to  produce  it 
for  probate  after  being  duly  cited,  may  be  attached  for  a  contempt, 
and  is  liable  in  damages  to  the  pai*ty  injured.  Provision  is  made 
for  depositing  a  will  for  safe-keeping  with  the  clerk  of  the  court  of 
common  pleas ;  in  which  case  the  will  must  be  sealed  up  in  a 
wrapper,  and  the  name  of  the  testator  indorsed  on  the  outside ;  and 
if,  after  the  death  of  the  testator,  there  be  no  person  indorsed  on 
the  wrapper,  as  authorized  to  produce  the  will  for  probate,  it  will 
be  publicly  opened  in  court,  and  the  proper  proceedings. had.  When 
a  will  has  been  admitted  to  probate,  and  is  not  contested,  as  above 
provided,  it  binds  everybody  interested.  If  lands  affected  by  a  will 
lie  in  several  counties,  one  probate  is  sufficient ;  for  an  authenti- 

State,  883.  By  the  same  act,  in  case  probate  be  refused,  an  appeal  lies  to  the  common 
pleas,  but  not  from  the  granting  of  probate.  And  see  Chapman's  will,  6  Ohio,  148; 
Hunter's  will,  6  id.  499 ;  Swazey  r.  Blackman,  8  id.  5.  As  to  the  practice  In  contest- 
ing will,  see  Green  v.  Green,  6  Ohio.  278 ;  Raudebaugh  v.  Shelley,  6  Ohio  State,  307. 
The  verdict  of  a  jury,  as  to  the  validity  of  a  will,  may  be  reviewed  on  petition  in 
error.  Glancy  v.  Glancy,  17  Ohio  State,  134.  Spoliated  or  destroyed  wills  cannot 
be  established  under  the  statutes  of  Ohio,  unless  existing  subsequently  to  the  testa- 
tor's decease.    In  matter  of  Sinclair's  will,  5  Ohio  State,  290. 

(a)  If  the  testator  were  a  resident  of  this  State  at  the  time  of  his  death,  letters 
testamentary  can  only  issue  from  the  probate  court  of  the  county  in  which  the  tes- 
tator resided.    Limes  v.  Irwin,  16  Ohio  State,  488. 

(6)  Where  a  proceeding  is  commenced  within  the  two  years  as  to  some  of  the 
parties,  the  right  of  action  is  saved  as  to  all,  who  are  ultimately  made  parties  to  the 
proceeding.    Bradford  t^.  Andrews^  20  Oliio  State^  208. 
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cated  copy  of  the  will  and  probate  will  be  admitted  to  record  in 
any  other  county.  I  have  said  that  a  will  is  of.  no  effect  until  pro- 
bate has  been  made ;  but  after  probate  it  relates  back,  and  takes 
effect  from  the  death  of  the  testator. 

§  168.  Other  Incidents,  (a)  It  is  universally  agreed  that  wills 
are  to  be  construed  liberally.  The  great  object  is  to  ascertain  the 
intention  of  the  testator,  and  this  always  governs  the  construction ; 
although  for  want  of  time,  advice,  or  learning,  he  may  have  omitted 
the  proper  legal  words.  (6)  On  this  principle,  the  law  dispenses 
with  words  in  wills,  which  would  be  absolutely  necessary  in  any 
other  instruments.  We  have  seen  an  instance  of  this  when  speak- 
ing of  the  necessity  of  the  word  "  heirs  "  in  a  deed,  in  order  to 
create  a  fee,  which  word  is  not  necessary  in  a  will.  We  have  also 
seen  that  the  rule  in  Shelley's  case  is  abrogated  with  respect  to 
wills,  and  the  intention  of  the  testator  carried  literally  into  effect, 
by  limiting  the  estate  as  he  hmited  it.  Again,  as  to  what  are  called 
lapsed  legacies^  our  statute  provides  that  if  a  devise  be  made  to  a 
person  without  naming  issue,  and  such  person  die  before  the  tes- 
tator, his  issue  shall  take,  unless  the  contrary  be  expressed  in  the 
will.  Another  maxim  of  construction  is  that  where  there  are  re- 
fa)  Where  the  will  says,  "  I  give  one  third  of  all  my  land  to  A.**  he  takes  in  fee- 
simple.  Smith  V,  Berry,  S  Ohio,  365.  But  though  the  first  words  might  be  sufficient 
to  pass  a  fee,  any  subsequent  provision,  showing  a  contrary  intention,  will  limit  the 
operation  of  the  general  words.  Stableton  v.  Ellison,  21  Ohio  State,  527.  Where 
the  will  directs  land  to  be  converted  into  money,  and  the  interest  of  one-third  to  be 
secured  to  the  wile,  and  the  rest  to  heirs,  and  there  are  no  heirs,  the  wife  takes  the 
whole.  Ferguson  v.  Stewart,  14  Ohio,  140.  Where  the  will  gives  all  to  the  wife,  but 
directs  the  executor  to  lease,  &c.,  and  pay  proceeds  to  the  wife,  the  legal  title  is  in  the 
executor.  Boyd  n.  Talbert,  12  Ohio,  212.  Where  a  devise  is  to  three  children, 
"  providing  they  live  to  legal  age,"  they  take  a  present  vested  interest,  subject  only 
to  be  divested  by  dying  before  majority.  Foster  v.  Wick,  17  Ohio,  250.  Where 
property  is  devised  for  specific  purposes,  it  reverts  when  those  purposes  have  been 
entirely  accomplished.  Bigelow  v,  Barr,  4  Ohio,  858;  Williams  v.  Yeach,  17  id.  171. 
And  see  Decker  v.  Decker,  8  Ohio,  157  ;  Davison  v.  Wolf,  9  id.  73.  As  to  the  con- 
struction of  a  devise  to  the  heirs  of  a  person  in  existence,  see  Williamson  v.  William- 
son, 18  B.  Monr.  329. 

(b)  Worman  v.  Teagarden,  2  Ohio  State,  380 ;  Collier  v.  Collier,  3  id.  369;  Thomp- 
son V.  Thompson,  4  id.  333.  The  testator  may  charge  his  personal  estate  with  the 
payment  of  inpumbrances  on  his  real  estate,  either  by  express  words  or  by  provisions 
inconsistent  with  any  other  intention.  Id.  The  intention  of  the  testator  to  charge 
pecuniary  legacies  on  real  estate,  so  as  to  make  the  charge  a  lien  upon  it,  may  be 
declared  in  express  words  or  derived  by  implication  from  the  provisions  of  the  will. 
Clyde  V,  Simpson,  4  id.  445.  The  word  "  heirs  **  may  be  construed  to  mean  "  legatees," 
when  that  is  the  manifest  intention  of  the  testator.  Collier  t^.  Collier,  3  Ohio  State, 
869.  Where  there  is  a  devise  in  fee  to  A.,  but  if  he  "  die  without  heirs,"  or  "  without 
children,"  or  **  without  issue,"  then  to  B.  in  fee,  the  words  "  if  he  die  without  issue," 
or  words  of  simiUr  import,  are  to  be  interpreted  according  to  their  popular  and  natural 
meaning,  and  as  referring  to  the  time  of  the  death  of  A.,  unless  the  contrary  inten- 
tion la  plainly  expressed  in  the  will,  or  is  necessary  to  carry  out  its  undoubted  pur- 
poses ;  and  if  A.  have  no  children  or  issue  living  at  the  time  he  dies,  B.  takes  under 
such  devise.  Parish  v,  Ferris,  6  Ohio  State,  563 ;  Stevenson  o.  Evans,  10  Ohio  State, 
307 ;  Niles  v.  Gray,  12  Ohio  State,  322.  But  see  CreswelFs  Appeal,  41  Penn.  State, 
288 ;  Condict  v.  King,  2  Beasley,  375.  Words  of  survivorship  are  to  be  referred  to 
the  period  of  payment  or  distribution  of  the  subject-matter  of  the  gift,  unless  a  con- 
trary intention  is  evidenced  by  the  language  of  the  will.  Sin  ton  t^.  Boyd,  19  Ohio 
State,  30.  A  condition  that  any  legatee  trying  to  break  a  will  shall  forfeit  his  legacy 
is  valid,  and  a  legacy  thus  forfeited  will  pass  to  general  residuary  legatees.  Bradford 
V.  Bradford,  19  Ohio  State,  546. 
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pngnant  clauses  in  a  will,  that  which  is  last  in  order  shall  prevail, 
though  the  contrary  holds  in  a  deed.  Our  court  has  repeatedly 
sanctioned  the  doctrine  that  the  intention  of  .the  testator,  whenever 
it  can  be  ascertained,  is  the  rule  of  construction.  For  example, 
although  manufacturing  stock  is  personal  property,  and  would  pass 
under  a  general  bequest  thereof,  yet  where  it  appeared  that  the 
testator  intended  to  discriminate  between  that  and  other  person- 
alty, the  will  was  so  construed.  Also,  where  property  was  de- 
vised to  educate  a  child,  and  the  child  soon  after  died,  yet  as  it 
appeared  that  the  testator  intended  that  the  devisee  should  have  a 
life-estate,  the  will  was  so  construed ;.  although  the  general  prin- 
ciple is,  that  a  grant  is  void  when  its  purpose  is  fulfilled.  There  are 
very  few  powers,  in  relation  to  the  management  of  property,  which 
the  testator  cannot  confer  either  on  the  executors  or  trustees.  If  a 
vacancy  occur  in  the  office  of  executor  or  trnstee,  by  reason  of  any 
contingency  not  provided  for  in  the  will,  the  court  has  power  to  fill 
such  vacancy ;  and  where  an  administrator  has  been  appointed  on 
the  supposition  that  there  was  no  will,  and  the  will  has  been  after- 
wards discovered  and  proved,  the  power  of  the  administrator  is 
thereby  superseded,  and  the  executor  takes  his  place.  We  have 
seen  that  the  testator  cannot  in  any  way  limit  his  property  further 
than  to  such  persons  as  are  in  being  at  the  time,  and  their  imme- 
diate issue.  But  with  this  restriction,  the  testator  may  settle  his 
property  in  almost  any  use  or  trust  he  pleases,  in  defiance  of  all 
the  ancient  technicalities.  In  relation  to  his  children,  the  testator 
has  power  by  his  will  to  appoint  guardians,  until  they  arrive  at 
majority ;  and  guardians  so  appointed  have  the  same  power  over 
the  persons  and  property  of  such  children,  unless  modified  by  the 
will,  as  other  guardians.  With  respect  to  creditors,  we  have  already 
seen  that  no  disposition  of  property  by  will  can  defeat  their  claims. 
Even  the  express  discharge  of  a  debt  due  to  the  testator  will  not 
be  valid  as  against  creditors.  Nor  does  the  appointment  of  a 
debtor  to  be  executor  operate  as  a  discharge  of  the  debt,  as  was 
formerly  held. 

Foreign  With,  (a)  The  general  doctrine  is,  that  wills  relating 
to  land  must  be  executed  according  to  the  prescribed  formalities  of 
the  State  where  the  land  lies  ;  but  our  statute  has  made  an  excep- 
tion in  favor  of  wills  made  in  any  of  the  States  or  territories  of 
the  Union ;  which,  if  made  and  proved  according  to  the  law  of 
the  place  where  made,  have  the  same  validity  as  if  made  here; 
and  authenticated  copies,  when  placed  on  record  in  the  county 
where  the  property  lies,  are  as  effectual  as  domestic  wills.  And 
the  same  is  provided  with  respect  to  wills  executed  and  proved  in 
a  foreign  country ;  except  that  notice  of  the  application  to  have 

(a)  A  will  made  in  another  State  must  be  recorded  here,  before  tiUe  to  land  situ- 
ated here  vests  in  the  devisee.  Wilson  v.  Tappan,  6  Ohio,  172 ;  Bailey  v,  Bailey,  8 
id.  239.  But  the  title  dates  back  to  the  death  of  the  testator,  and  not  merely  to  the 
date  of  registration  here.    Hall  v,  Ashby,  9  Ohio,  96. 
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snch  foreign  wiUs  admitted  to  record,  must  be  given  through  the 
newspapers,  in  order  that  all  persons  interested  may  have  an  op- 
portunity to  make  resistance. 


LECTURE  XXXL 

TITLB  BY  PURCHASE. 

§  169.  Farm%  of  Conveyance,  (a)  We  come  now  to  the  last 
method  of  acquiring  title ;  namely,  by  purchase.  Under  this  head, 
I  shall  discuss  the  subject  of  conveyancing  at  some  length,  on  ac- 
count of  its  great  practical  importance.  In  the  course  of  our  in- 
quiries, you  will  have  abundant  reason  to  observe  how  much  this 
branch  of  law  has  been  already  simplified ;  and  how  much  yet  re- 
mains to  be  done.  In  England  the  law  of  conveyancing  is  so  tech- 
nical and  abstruse,  and  the  forms  are  so  voluminous,  and  complicated, 
that  this  is  made  a  distinct  and  important  branch  of  the  legal  pro- 
fession ;  and  a  long  apprenticeship  is  required  to  make  an  expert 
conveyancer.  In  all  enlightened  nations  a  fundamental  distinction 
has  been  made  between  realty  and  personalty  in  regard  to  the  modes 
of  transfer.  Personal  property,  on  account  of  its  movable  and 
transitory  nature,  has  generally  been  transferable  by  mere  delivery^ 
without  any  form  .or  ceremony  whatever.  This  was  expressly 
declared  to  be  the  law  of  this  territory  by  the  ordinance  of  1787, 
and  has  ever  since  continued  so  to  be.  But  from  the  earliest 
periods  of  the  English  law,  something  more  than  mere  delivery 
has  been  necessary  to  transfer  real  estate.  From  its  fixed  and  per- 
manent character,  no  transfer  can  be  evidenced  by  change  of  place ; 
and  as  it  is  in  every  point  of  view  important  that  the  owner  should 
be  known,  a  variety  of  forms  and  ceremonies  have  been  resorted 
to  in  order  to  insure  notoriety.  For  the  purpose  of  placing  this 
matter  in  a  clear  light,  I  shall  briefly  refer  to  the  three  principal 
common-law  conveyances,  namely,  by  feoffment^  by  fine,  and  by 
common  recovery,  though  neither  has  ever  been  in  use  here ;  after 
which  I  shall  describe  the  forms  in  actual  use. 


(a)  See  2  Black.  Com.  ch.  20 ;  4  Kent,  Com.  lee.  67 ;  the  TArione  works  upon  Con- 
reyancing,  by  Curtis,  Oliver,  Barton,  Watkins,  and  Wood ;  Roberts  on  Fraudulent 
Conveyances ;  Sugden  on  Vendors.  In  Lindsley  w.  Coats,  1  Ohio,  243,  the  court  say, 
"  In  no  instance  have  the  ancient  common-law  modes  of  conveyance,  as  such,  been 
adopted  in  this  State ;  and  long  anterior  to  the  settlement  of  this  country,  they  had 
given  way  to  the  comparatively  modern  mode  of  assurance  by  deeds  of  lease  and 
release,  bargain  and  sale,  &c.  From  the  first  organization  of  the  government  to  the 
present  time,  it  has  been  the  policy  of  our  laws  that  the  title  to  real  estate  should  be 
matter  of  record,  subject  to  the  inspection  of  every  individual  interested."  And, 
accordingly,  in  this  case,  a  parol  exchange  of  lands,  with  possession  under  it,  was 
held  void  here,  though  good  at  common  law.  And  see  Starr  v.  Starr,  1  Ohio,  821 ; 
BenUey  v.  Deforest^  2  id.  221 ;  HaU  v.  Ashby,  9  id.  96. 
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Feoffment,  (a)    Feoffment  was  the  ancient  mode  of  conveying 
any  corporeal  hereditament.    It  was  commenced  by  an  instiniment 
in/v^riting,  signed,  sealed,  and  delivered;  in  other  words,  a  deed. 
Then  followed  the  ceremony,  so  often  referred  to  before,  called 
livery  of  seisin^  without  which  the  deed  was  of  no  effect.     Tliis 
ceremony  consisted  in  a  corporeal  transfer  or  delivery  of  the  land 
to  the  purchaser.     The  parties  went  to  the  land,  or  in  sight  of  it, 
and  there,  in  the  presence  of  as  many  witnesses  as  could  be  had, 
the  feoffer  declared  the  contents  of  the  deed,  and  then  made  a 
symbolical  delivery  of  the  land  therein  described  to  the  feoffee,  by 
actually  delivering  a  twig  or  turf,  or  something  else  thereto  belong- 
ing.   This  ceremony  completed  the  conveyance.     Blackstone  says 
of  this  conveyance,  that  it  was  "  the  most  ancient,  the  most  sol- 
emn and  public,  and,  therefore,  the  most  easily  remembered  and 
proved."     The  notoriety   depended  upon  the  number  of  persons 
who  witnessed  the  livery  of  seisin.     The  corresponding   convey- 
ance of  an  incorporeal  hereditament  was  termed  a  granty  which 
differed  in  nothing  from  a  feoffment,  but  that  there  was  no  livery 
of  seisin,  it  being  impossible  from  the  intangible  nature  of  the 
subject. 

Fine.  (6)  This  is  the  name  given  to  a  conveyance  by  record  of 
court.  It  proceeds  from  beginning  to  end  upon  fictions.  The  per- 
son who  is  to  be  the  grantee  sues  the  grantor  on  a  pretended  con- 
tract to  convey  the  land  to  him.  The  grantor  thereupon  comes 
into  court,  acknowledges  the  right  of  the  grantee,  and  asks  leave  to 
compromise  the  suit.  This  leave  is  granted  upon  payment  of  a 
fine  to  the  king ;  whence  comes  the  name  of  Ihe  conveyance.  A 
record  is  then  made  of  all  the  proceedings,  of  which  the  parties 
take  indented  copies ;  and  a  proclamation  thereof  completes  the 
conveyance.  This  conveyance  is  absolutely  conclusive  upon  par- 
ties and  privies^  from  the  moment,  and  upon  all  other  persons  after 
five  years,  without  claim.  Here,  then,  the  publicity  of  proceedings 
in  court  is  substituted  for  livery  of  seisin. 

Common  Recovery.  (<?)  This,  like  a  fine,  is  a  conveyance  by 
record  of  court.  It  consists,  like  that,  of  a  series  of  fictions^  but 
is  much  more  complicated.  Here  the  person  who  is  to  be  the 
grantee  sues  for  the  land,  alleging  that  the  grantor  is  in  possession 
without  any  title.  The  grantor  thereupon  prays  that  some  person, 
who,  as  he  alleges,  warranted  the  title  to  him,  may  be  called  in  to 
defend  in  his  place,  disclaiming  all  title  in  himself.  This  alleged 
warrantor  makes  default ;  whereupon  a  twofold  judgment  is  ren- 
dered :  firat,  that  the  plaintiff  or  intended  grantee  recover  the 
premises ;  and,  secondly,  that  the  alleged  warrantor  indemnify  the 
defendant,  or  intended  grantor,  for  the  loss  of  his  land.  This  con- 
veyance was  devised  for  the  express  purpose  of  cutting  off  estates 
tail,  and  all  remainders  and  reversions  expectant  thereon :  and  it 
was  permitted  to  have  this  searching  effect,  on  account  of  the  two 

(a)  See  2  Black.  Com.  810. 

(6)  Id.  348.  (c)  Id.  887. 
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fictions  involved  in  the  judgment;  namely,  a  pretended  recom- 
pense to  the  defendant  by  the  fictitious  warrantor. 

Bargain  and  Sale,  (a)  Ttie  ancient  forms  of  conveyance,  just 
described,  may  have  prevailed  in  some  parts  of  the  Union ;  but 
they  never  were  adopted  in  this  State.  The  ordinance  of  1787, 
which  was  the  first  act  of  legislation  over  the  territory,  prescribed 
two  other  modes  of  conveyance ;  namely,  6y  bargain  and  salcj  and 
by  lease  and  release  ;  and  no  other  has  ever  been  used.  Both  these 
forms  originated  under  the  statiUe  of  uses,  which  we  have  seen,  if 
ever  in  force  here,  has  not  been  since  1806.  The  original  object  of 
both  these  conveyances  was  to  avoid  the  necessity  of  livery  of  seis- 
in, without  resorting  to  the  records  of  court.  I  shall  begin  with 
the  conveyance  by  bargain  and  sale.  It  will  be  remembered  that 
the  effect  of  the  statute  of  uses  was,  to  annex  the  legal  title  to  the 
use,  by  providing  that  when  any  person  was  seised  of  land  to  the 
use  of  another,  the  legal  estate  should  ipso  facto  pass  to  the  latter. 
Prior  to  this  statute,  a  bargain  and  sale  of  land  was  held  to  be 
nothing  more  than  a  contract  to  convey^  which,  if  made  upon  a  val- 
uable consideration,  equity  would  enforce  by  decreeing  a  legal 
conveyance.  This  very  fact,  of  a  valuable  consideration,  was  held 
to  raise  a  trv^t  or  use  in  favor  of  the  bargainee,  and  give  jurisdic- 
tion to  the  court  of  chancery  to  carry  it  into  effect.  This  being 
the  existing  doctrine,  the  effect  of  the  statute  was  to  change  a  bar- 
gain and  sale  into  a  legal  conveyance.  The  execution  of  the 
deed  for  a  valuable  consideration  raised  a  use  in  the  bargainee, 
to  which  the  statute,  superseding  the  action  of  a  court  of  chan- 
cery, at  once  transferred  the  legal  estate.  Here,  then,  was  no 
troublesome  ceremony  of  making  livery  of  seisin,  or  going  through 
the  forms  of  a  suit  in  court ;  and  it  is  not  strange  that  this  simple 
mode  of  conveyance  was  at  once  adopted  into  general  use.  To 
secure,  however,  the  notoriety  which  this  form  would  otherwise 
want,  it  was  enacted  in  the  same  year,  that  a  bargain  and  sale 
should  not  be  held  to  convey  a  freehold^  unless  it  were  made  by 
indenture,  and  enrolled  within  six  months  in  one  of  the  courts, 
where  all  persons  might  take  cognizance  of  it.  This  enrolment 
was  undoubtedly  an  improvement  upon  the  preceding  modes  of 
securing  notoriety,  and  is  the  origin  of  our  present  law  for  record- 
ing deeds.  Such  is  the  theory  of  a  bargain  and  sale,  under  the 
statute  of  uses ;  and  such  is  its  theory  with  us,  though  we  have 
not  adopted  that  statute.  We  hold  that  the  mere  execution  and 
delivery  of  the  deed,  without  any  other  ceremony,  completes  the 
conveyance.  We  also  hold,  as  a  matter  of  form,  that  some  con- 
sideration must  be  stated  in  the  deed,  which  was  not  necessary  in 
a  feoffment,  because  without  such  consideration,  a  use  could  not 
be  raised  in  the  bargainee.  Under  the  English  law,  a  corporation 
could  not  convey  by  bargain  and  sale,  because  it  could  not  be 
seised  to  a  use  ;  which  is  not  the  case  here,  because  we  require  no 

(a)  See  2  Black.  Com.  238;  4  Petersdorf's  Abr.  6;  4  Kent,  Com.  495;  Lindaley 
r.  CoaU,  1  Ohio,  243;  Thompson  v.  Gibson,  2  id.  339;  Holt  v.  HemphiU,  3  id.  232. 

26 
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seisin  to  a  use ;  the  conveyance  taking  effect  here  without  the  in- 
tervention of  the  statute. 

Lease  and  Release,  (a)  This  mode  of  conveyance  was  invented 
to  evade  one  of  the  provisions  above  referred  to.  We  have  seen 
that  the  necessity  of  enrolment  was  confined  to  the  conveyance  of 
freeholds.  Consequently,  a  bargain  and  sale  of  an  estate  for  years 
would  be  good  without  enrolment.  Accordingly,  a  person  wishing 
to  make  a  secret  conveyance,  executed  a  lease  for  one  year  or  more, 
which,  without  enrolment,  vested  in  the  lessee  the  use  of  the  term 
for  that  time ;  to  which  use  the  statute  at  once  annexed  the  pos- 
session. Now,  by  the  common  law,  a  person  in  possession  as 
lessee  could  receive  a  release  of  the  freehold  and  reversion  without 
livery  of  seisin.  Accordingly,  a  release  was  executed  immediately 
after  the  lease,  and  thus  the  conveyance  was  completed  without 
either  livery  or  enrolment.  This  is  said  to  be  the  most  common 
conveyance  in  England ;  but  so  far  as  I  know,  it  is  not  practised  at 
all  in  Ohio,  though,  as  we  have  seen,  it  is  provided  for  in  the  ordi- 
nance of  1787.  At  any  rate,  the  main  reason  for  preferring  it  in 
England^  does  not  exist  here ;  for  such  a  conveyance  would  require 
to  be  recorded  as  much  as  a  deed  of  bargain  and  sale ;  and  the 
latter  is  the  more  simple  and  economical,  because  it  requires  but 
one  instrument,  wliile  the  former  requires  two.  This  is  probably 
the  reason  why  a  bargain  and  sale  is  here  generally  preferred. 

It  will  thus  be  seen  that  our  law  of  conveyancing  has  been 
greatly  simplified.  By  a  slight  attention  to  the  form  of  a  deed  of 
bargain  and  sale,  every  man  might,  for  all  common  pur[)08es,  be- 
come his  own  conveyancer.  It  will  also  be  seen,  that  while  person- 
alty may  be  transferred  by  mere  delivery,  without  even  a  bill  of 
sale,  realty  can  only  be  transferred  by  means  of  a  deed,  which  must 
be  recorded  in  a  public  oflSce,  for  notice  to  all  the  world.  The  form 
and  requisites  of  a  deed  will  be  fully  described  in  the  course  of  this 
lecture.  But  in  the  mean  time,  there  are  several  preliminary  consid- 
erations which  require  a  brief  notice.  With  respect  to  personalty, 
I  shall  have  very  little  to  say  here,  on  account  of  the  simplicity  of 
the  mode  of  transfer ;  but  when  I  come  to  speak  of  the  contra^  of 
sale,  my  remarks  will  relate  chiefly  to  the  sale  of  personalty.  It 
must  not,  however,  be  inferred  that  no  right  whatever  to  realty  can 
be  transferred  without  a  regular  and  formal  deed.  This  is  the  only 
method  of  conveying  a  complete  legal  title  from  one  person  to  an- 
other among  the  living ;  but  an  equitable  title,  as  before  explained, 
may  be  transferred  by  any  instrument  of  writing  which  complies 
with  the  statute  of  frauds ;  and  this  equitable  title  may  be  per- 
fected into  a  legal  title,  by  the  decree  of  a  court  of  chancery. 
Indeed,  where  the  purchase-money  is  not  to  be  paid  down,  instead 
of  making  a  deed  and  taking  back  a  mortgage,  it  is  very  common 
for  the  vendor  to  make  only  a  tUle  bond^  which  is  a  contract  to  con- 
yey  when  the  stipulated  payments  shall  have  been  made.     Such  a 

(a)  See  2  Black.  Com.  339;  4  Kent,  Ck>m.  494. 
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contract  makes  the  vendor  a  tmstee  for  the  vendee ;  and  when  the 
latter  has  complied  with  his  part  of  the  contract,  if  the  vendor 
should  refuse  to  make  a  deed,  he  may  be  compelled  to  do  so  by  a 
decree  in  chancery. 

§  170.  Preliminary  Condition$  of  a  Valid  Conveyance.  Under 
this  head,  I  shall  consider  several  matters  affecting  the  validity  of 
a  conveyance,  though  it  may  have  all  the  formalities  required  by 
law. 

Fraudulent  Conveyances,  (a)  I  shall  reserve  what  I  have  to  say 
on  the  general  subject  of  fraud,  until  I  come  to  treat  of  contracts, 
when  the  statute  of  frauds  will  be  examined  at  some  length.  It 
will  be  sufficient  here  to  say,  that  this  statute  not  only  requires 
every  conveyance  of  realty  to  be  in  writing,  as .  before  remarked, 
but  also  makes  void  every  conveyance  made  with  intent  to  defraud 
creditors  or  purchasers.  Under  the  head  of  crimes,  moreover,  we 
shall  see  that  severe  penalties  are  annexed  to  the  fraudulent  transfer 
of  property,  whether  real  or  personal.  In  fact,  it  is  a  general  rule, 
that  fraud  vitiates  every  thing  into  which  it  enters.  A  fraudulent 
conveyance,  therefore,  will  not  be  permitted  to  take  effect ;  and  in 
our  subsequent  remarks  we  shall  presuppose  that  the  parties  to  a 
conveyance  are  acting  in  good  faith.  If  not,  a  court  of  law,  when 
it  is  possible,  and  a  court  of  equity  always,  will  set  aside  the  fraud- 
ulent conveyance. 

Conveyance  without  Title,  In  this  State,  it  is  made  a  peniten- 
tiary offence,  knowingly  to  convey  land  without  having  a  title 
thereto,  either  legal  or  equitable,  properly  evidenced,  with  intent  to 
defraud  the  purchaser.  It  will  be  observed  that  three  things  are 
necessary  to  constitute  the  criminality  :  Fir%t^  the  entire  want  of 
title  :  secondly^  a  knowledge  of  that  fact ;  and  thirdly j  the  intent  to 
defraud  the  purchaser.  But  if  the  first  two  exist,  the  tUird  almost 
necessarily  follows.  If  a  man  who  knows  that  he  has  no  shadow 
of  title,  undertakes  to  make  a  conveyance,  he  can  have  no  other 
motive  than  to  defraud  the  purchaser  ;  but  where  the  guilty  knowl- 
edge does  not  exist,  the  criminality  is  taken  away ;  and  the  only 
effect  of  a  conveyance  without  title  would  be  to  lay  the  foundation 
of  an  action  by  the  purchaser,  either  on  the  covenants  in  the  deed, 
or  to  recover  back  the  purchase-money. 

Conveyance  without  Possession.  (6)  At  common  law,  the  con- 
veyance of  land,  which  at  the  time  was  in  the  adverse  possession 
of  another,  was  void ;  and  this  is  the  law  in  several  of  the  States. 
Also  by  a  statute  of  the  82d  of  Henry  8th,  it  was  made  unlawful 
for  any  person  to  make  a  conveyance  of  land,  unless  he,  or  those 
under  whom  he  claimed,  had  been  in  actual  or  constructive  pos- 
session within   one  year.    In  this  State,  we  have  no  statutory 

(a)  See  Hovenden  on  Frauds ;  Roberts  on  Frauds,  and  Roberts  on  Fraudulent 
Conyeyances ;  Crumbaugh  v.  Kugler,  2  Ohio  State,  373  :  3  id.  544. 

[b)  2  Black.  Com.  290;  4  Kent.  Com.  446,  Key  v.  Vattier,  1  Ohio,  132;  Backus 
9.  McCoy,  3  id.  211 ;  Cresinffer  r.  Welch,  15  id.  156 ;  HuU  v,  Ashby,  9  id.  96  ;  Rawle 
on  CoFenanu  for  Title,  pp.  31-51 ;  Cain  v,  Monroe,  28  Geo.  82 ;  Harring  v.  Barwick, 
24  id.  69. 
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provision  on  the  subject ;  we  have  no  law  against  champerty  or 
maintenance^  which  prohibited  a  right  of  action  from  being  assigned 
or  purchased ;  and  we  have  no  express  decision  on  the  question. 
But  the  reason  of  the  ancient  common-law  doctrine  does  not  exist 
here.  When  livery  of  seisin  was  necessary,  as  it  could  only  be 
made  by  a  person  in  possession,  a  conveyance  by  a  person  not  in 
possession  must  of  course  be  void.  But  where  the  execution  and 
delivery  of  a  deed  consummates  a  conveyance,  without  livery  of 
seisin  on  the  one  hand,  or  entry  on  the  other,  there  is  no  good 
reason  why  a  conveyance  of  land  to  which  the  grantor  has  a 
good  legal  claim,  should  not  be  valid.  On  the  whole,  then,  I  think 
we  are  safe  in  concluding  that  a  conveyance  by  a  }^rson  who  has 
a  legal  claim  to  land,  held  adversely  by  another,  is  valid.  The 
ancient  idea  that  litigation  is  thereby  encouraged,  is  utterly  with- 
out foundation.  An  action  by  the  vendee  would  do  no  more  harm 
than  an  action  by  the  vendor. 

Conveyance  Pending  Stat  —  Lis  Pendens,  (a)  Wherever  there 
is  a  statute  existing  against  champerty,  or  where  champerty  is  an 
offence  at  common  law,  a  conveyance  of  land  during  the  pendency 
of  a  suit  concerning  it,  is  an  act  of  champerty.  As  we  recognize 
no  such  misdemeanor,  the  only  effect  of  the  pendency  of  a  suit  is 
to  make  the  conveyance  void ;  and  this  effect  always  follows, 
though  the  purchaser  knew  nothing  of  the  existence  of  the  suit, 
and  paid  a  full  price  for  the  land.  The  pendency  of  a  suit,  for  rea- 
sons of  public  policy,  is  held  to  be  constructive  notice  to  all  the 
world,  not  to  purchase  the  subject  in  litigation ;  and  as  against  the 
plaintiff,  such  purchase,  however  honestly  made,  is  totally  void ; 
though  as  against  the  defendant,  if  he  should  finally  prevail  in  the 
suit,  the  conveyance  would  be  good,  because  he  would  not  be 
allowed  t^Miisaffirm  his  own  deed.     This  may  be  often  a  very 

(a)  Pending  Suit  —  Lis  Pendern.  Upon  the  general  subject  of  Ui  pendens,  see  4 
Kent,  Com.  449 ;  6  Dane's  Abr.  741 ;  Jackson  v.  Ketchum.  8  Johns.  479.  The  doc- 
trine of  lis  pendens  does  not  apply  to  the  party  in  interest  who  is  not  a  party  to  the 
suit.  Irvin  v.  Smith,  17  Ohio,  226  Where  a  trustee  before  suit  by  him  who  has  tlie 
equity,  contracts  to  sell  to  one  ignorant  of  the  equity,  and  conveys  to  him  after  suit 
is  brought,  the  doctrine  does  not  apply.  Trimble  v.  Doothby,  14  Ohio,  109  ;  Gibler 
V,  Trimble,  id.  323.  After  a  final  decree  there  is  no  lis  pendens.  Turner  v.  Cinebill,  1 
Ohio,  372 ;  Taylor  v.  Boyd.  8  id.  337.  Nor  does  the  doctrine  apply  where  the  plain- 
tiff in  ejectment  conveys  during  suit.  Dawson  v.  Porter,  2  Ohio,  304.  Nor  where 
the  conveyance  was  made  between  final  decree  and  reversal  on  bill  of  review.  Lud- 
low V.  Kidd,  3  Ohio,  541.  A  chancery  suit  is  considered  as  pending  from  the  time  of 
publication  of  notice.  Bennett  v.  Williams,  5  Ohio,  401.  A  bill  of  divorce  praying 
for  alimony,  but  not  referring  to  any  particular  property,  is  not  sl  lis  pendens  as  to  that 
property.  Hamlin  v.  Bevans,  7  Ohio,  pt.  1,  161.  Where  a  bill  was  filed  to  subject 
land  to  a  judgment,  which  was  afterwards  reversed,  and  remanded,  and  another 
judgment  obtained,  a  conveyance  between  the  two  judgments  was  held  to  he  pendente 
lite.  Stoddard  v,  Myers,  8  Ohio,  203.  A  grant  of  letters  of  administration  is  not  a 
lis  pendens.  Davis  v.  Livingston,  6  Ohio,  ^6.  Where  a  creditor's  bill  does  not  allege 
that  there  are  no  leviable  means,  a  conveyance  by  the  judgment  debtor  is  good. 
Clark  V.  Strong,  16  Ohio,  317.  After  final  judgment  against  A.,  and  proceedings  to 
subject  a  debt  due  firom  W.  to  A.  to  the  judgment,  and  notice  to  W.  of  such  proceed- 
ing's, the  fact  that  such  judgment  is  set  aside,  and  a  new  judgment  entered,  will  not 
authorize  W.  to  pay  A.  Such  a  payment  is  m&de  lite  pendente.  Gibbon  v.  Dougher^, 
10  Ohio  State,  365. 
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hard  doctrine,  but  without  it  there  would  be  no  end  to  litigation  ; 
for  before  the  plaintiff  had  got  through  his  suit,  the  defendant 
would  convey  to  some  one  else,  and  thus  make  another  suit  neces- 
sary, and  so  on  without  end. 

Conveyance  of  more  than  one  has.  (a)  At  common  law,  as  we 
have  seen,  the  attempt  to  convey  a  greater  estate  than  the  grantor 
had,  was  not  only  void  as  to  the  gi-antee,  but  worked  a  forfeiture 
as  to  the  grantor.  For  example,  if  a  lessee  for  years  undertook  to 
convey  a  freehold,  his  term  was  thereby  forfeited  to  the  next  owner 
in  reversion  or  remainder.  This  depended  upon  technical  reasons 
arising  from  the  feudal  relation  of  lord  and  vassal.  And  accord- 
ingly, after  the  statute  of  uses,  when  the  courts  adopted  many  of 
the  equitable  doctrines  already  established  in  chancery,  this  doc^ 
trine  of  forfeiture  was  given  up,  and  it  was  held  that  when  a  per- 
son attempted  to  convey  a  greater  estate  than  he  possessed,  the 
conveyance  should  be  good  for  his  vbole  interest  This  is  the 
doctrine  here,  and  it  seems  to  be  the  only  rational  doctrine  that 
could  be  adopted.  In  like  manner  the  conveyance  of  more  land 
than  one  has,  is  good  for  whatever  he  has.  Thus,  if  I  undertake 
to  convey,  as  sole  owner  of  a  tract  of  land,  when  in  fact  I  only 
own  an  undivided  share,  this  will  be  good  for  such  undivided  share. 
Indeed,  our  court  has  gone  so  far  as  to  hold,  that  if  I  own  an 
undivided  fourth,  for  example,  of  a  given  tract,  and  I  undertake  to 
convey  a  specific  portion  thereof,  by  metes  and  bounds,  the  con- 
veyance will  be  good  for  an  undivided  fourth  of  the  portion 
attempted  to  be  conveyed.  (6)  This  is  a  novel  doctrine,  but  it 
must  stand  as  law  till  overruled. 

§  171.  Formalities  of  a  Deed,  (o)  I  now  come  to  the  particular 
consideration  of  deeds.  '  According  to  Blackstone,  "  a  deed  is  a 
writing  sealed  and  delivered  by  the  parties."  It  is  said  to  be  called 
a  deed^  by  way  of  eminence,  "  because  it  is  the  most  solemn  and 
authentic  act  that  a  man  can  possibly  perform  in  relation  to  the 
disposal  of  his  property.'*  The  above  definition  does  not  describe 
a  deed  of  the  present  day,  because  by  our  law  signing  is  essential. 
With  us,  any  instrument  is  a  deed,  which  is  written^  signed^  sealed^ 
and  delivered.  But,  in  common  language,  we  confine  the  term 
deed  to  an  instrument  for  the  conveyance  of  real  estate.  I  proceed, 
therefoi-e,  to  describe  the  properties  of  such  a  deed.  The  formali- 
ties of  a  deed  are  provided  for  by  statute.  But  from  the  ordinance 
of  1787  to  the  present  time,  there  has  been  a  great  deal  of  fluctu- 
ating legislation  on  the  subject. 

(a)  See  4  Kent,  Com.  106;  White  v.  Sayre,  2  Ohio,  113. 

(6)  White  V.  Sayre.  2  Ohio,  103. 

(c)  See  4  Kent,  Com.  460 ;  2  Black.  Com.  296.  A  deed  most  conform  to  the  law 
in  force  at  the  time  of  its  execution,  to  be  valid.  Though  the  law  be  altered  to  re- 
quire less  formality  before  it  is  recorded,  still  it  will  be  void.  Boyle  v.  Chambers,  82 
Missouri,  46 ;  Switeer  v.  Knapps,  10  Iowa,  72.  Since  the  internal  revenue  law,  it 
must  be  stamped  fifty  cents  for  every  five  hundred  dollars,  or  fractional  part  thereof, 
in  the  value  of  the  property  conveyed.  The  act  of  June  6,  1872,  taking  effect  Oct.  1, 
1872,  statutes  at  large,  session  of  1871, 1872,  p.  230,  256,  §  86,  repealed  stamp  duties 
on  aU  instruments  except  bank  checks,  to  take  effect,  Oct.  1, 1872. 
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A  deed  mu%t  he  in  writing:  or  it  may  be  printed^  all  but  the  sig- 
nature. The  common  custom  is  to  liave  blank  forms  printed,  to 
be  filled  up  with  writing ;  but  the  deed  must  be  filled  up  before 
the  execution.  A  writing  not  under  seal  may  be  made  over  a  sig- 
nature in  blank ;  but  for  technical  reasons,  no  sealed  instrument 
can  be  thus  made,  (a) 

It  must  be  signed:  or  if  the  grantor  cannot  write,  some  one  else 
must  write  his  name,  and  he  must  ratify  it.  In  early  times,  when 
seals  had  a  distinctive  character,  signing  was  not  necessary,  but  it 
became  so  under  the  English  statute  of  frauds.  Even  without  the 
statute,  however,  signing  has  always  been  necessary  in  this  State. 
But  I  presume  it  would  be  sufficient  for  the  grantor's  name  to 
appear  in  any  part  of  the  deed. 

It  must  be  sealed.  (J)  And  it  is  provided  by  statute,  that  when- 
ever a  specific  seal  is  not  expressly  required, "  a  seal  either  of  wax, 
wafer,  or  of  ink,  commonly  called  a  scrawl  seal,  shall  be  alike  valid, 
and  deemed  sufficient."  In  consequence  of  this  provision,  it  is 
very  rare  to  see  any  other  seal  to  a  deed  than  a  mere  flourish  of  a 
pen  opposite  to  the  signature,  with  the  word  "  seal,"  or  the  initials 
"  L.  S.,"  to  show  that  it  is  meant  for  a  seal ;  and  this  flourish  is 
hardly  ever  made  by  the  grantor  himself,  but  usually  by  the  scrive- 
ner, so  that  it  becomes  his  only  by  adoption.  More  need  not  be 
said  to  demonstrate  the  utter  insignificance  of  the  formality  of 
sealing ;  yet  the  conveyance  would  be  good  for  nothing  without  it. 
The  use  of  seals  originated  in  the  inability  of  men  to  write  their 
names  ;  and  then  they  had  a  distinctive  character,  which  identified 
the  grantor  as  well  as  his  signature.  But  ever  since  men  have 
been  able  to  write,  and  their  signature  has  been  required,  and 
especially  since  a  mere  scrawl  has  been  made  sufficient,  the  requi- 
sition of  a  seal  has  been  purely  arbitrary.  The  theory  is,  that  the 
affixing  of  a  seal  evinces  solemnity  and  deliberation  ;  but  as  seals 
are  usually  affixed,  this  is,  of  course,  mere  theory ;  and  even  were 
it  fact,  still  the  formalities  which  remain  to  be  mentioned,  are 
aqiply  sufficient  for  every  useful  purpose.  But  such  is  the  law, 
and  I  shall  consider  the  policy  of  seals  in  another  place. 

It  must  be  attested.  ((?)     The  words  of  the  statute  are :  "  Such 

{a)  Ayres  v.  Harness,  1  Ohio,  S68 ;  Bay  v.  Brown,  2  id.  345.  Blanks  cannot  be 
filled  in  a  deed  after  execution.  Drury  v.  Foster,  2  Wallace,  24 ;  Burns  v.  Lynde,  6 
Allen,  806.  But  in  Iowa  it  has  been  held  that  an  agent  may  be  authorized  to  fill 
blanks  as  to  third  persons.  Owen  v.  Perry,  25  Iowa,  412;  Durie  v.  Himer,  29  Iowa, 
297.  As  to  the  question  of  presumption  as  to  the  time  of  alterations  appearing  on 
the  face  of  a  deed,  the  decisions  are  conflicting.  On  the  one  hand,  it  is  said  that  in 
tlie  absence  of  any  proof  on  the  subject  the  alteration  must  be  presumed  to  hare 
been  made  before  delivery.  Little  i;.  Herndon,  10  Wall.  26.  On  the  other,  that 
when  the  alteration  is  beneficial  to  the  grantee  he  must  explain  and  justify  it.  Robin- 
son V.  Myers,  67  Penn.  St.  9.  Where  a  deed  has  once  been  executed  and  delivered, 
parol  evidence  is  not  admissible  to  show  that  at  the  time  the  grantor  reserved  a  right 
to  cut  timber  on  it.    Jones  v.  Timmons,  21  Ohio  St  596. 

(b)  2  Black.  Com.  295 ;  Erwin  v.  Shuey,  8  Ohio  State,  509 ;  Richardson  v.  Bates, 
8  id.  257. 

(c)  AttesUxtion.  The  ordinance  required  two  witnesses.  This  was  changed  by  the 
law  of  1795,  and  until  1805  no  witnesses  were  required.  Since  then  there  must  be 
two  witnesses,  or  no  leg^  title  passes,  but  only  an  equitable  title.    Moore  &.  Vance,  1 
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deed  shall  be  signed  and  sealed  by  the  grantor,  or  such  signing 
or  sealing  shall  be  acknowledged  by  the  grantor  in  the  presence 
of  two  witnesses,  who  shall  attest  such  signing  and  sealing,  and 
subscribe  their  names  to  such  attestation."  The  witnesses,  then, 
must  either  see  the  grantor  sign  and  seal,  or  hear  him  acknowledge 
the  same,  before  they  subscribe  their  names.  But  this  need  not 
be  done  in  the  presence  of  each  other.  It  has  been  decided  by  our 
court,  that  a  deed  without  subscribing  witnesses,  though  not  oper- 
ative as  a  conveyance,  is  nevertheless  a  good  license  to  enter  and 
occupy  for  the  purposes  specified.  Because  if  a  license  to  enter 
be  in  writing,  so  as  to  comply  with  the  statute  of  frauds,  it  is  suffi- 
cient ;  and  if  possession  be  taken  under  it,  it  will  be  a  good  defence 
to  an  action  of  trespass  or  ejectment  by  the  grantor.  But  in  gen- 
eral, where  a  deed  is  thus  defective,  it  is  not  constructive  notice 
when  recorded,  and  cannot  operate  as  any  thing  more  than  a  con- 
tract to  convey,  which  a  court  of  equity  will  enforce,  unless  there 
has  intervened  an  innocent  purchaser  without  notice  ;  though 
when  there  are  two  subscribing  witnesses,  the  fact  that  one  is  in- 
competent on  the  ground  of  interest,  will  not  invalidate  the  deed. 
It  must  be  aeknoxoledged.  (a)  The  words  are,  "  such  signing  and 
sealing  shall  be  acknowledged ; "  but  it  is  sufficient  if  the  grantor 
says,  *'  I  acknowledge  this  to  be  my  deed,"  for  it  could  not  be  his 
deed  without  signing  and  sealing.  The  officers  before  whom  the 
acknowledgment  may  now  be  taken  are,  a  judge  of  either  court, 
a  justice  of  the  peace,  a  notary  public,  and  a  mayor,  or  other  pre- 
siding officer  of  an  incorporated  town  or  city.  The  officer  is  re- 
quired ^^  to  certify  such  acknowledgment  on  the  same  sheets  and 

Ohio,  1 ;  Coarcier  v.  Graham,  1  id.  330.  Nor  is  there  even  an  estoppel,  though  there 
be  a  covenant  of  warranty.  Patterson  v.  Pease,  6  Ohio,  190.  But  such  a  deed  is  a 
good  license  to  enter.  SuUivant  v,  Franklin  County,  8  Ohio,  89.  When  there  are 
two  witnesses  the  deed  will  be  yalid,  though  one  was  incompetent  on  the  score  of 
interest.  Johnson  v.  Turner,  7  Ohio,  pt.  2,  216.  The  want  of  an  attestation  and 
acknowledgment  of  a  lease  is  not  cured  by  the  fourth  section  of  the  statute  of 
frauds.    Richardson  v.  Bates,  8  Ohio  State,  257. 

(a)  Acknowledgment.  No  acknowledgment  will  be  presumed  from  lapse  of  time. 
Roads  V.  Symmes,  1  Ohio,  281.  The  officer  must  state  his  official  character.  John- 
ston V.  Haines,  2  Ohio,  55 ;  Beckel  v,  Pettigrew,  6  Ohio  State,  247.  But  he  need 
not  state  that  the  law  authorizes  him.  lavingston  v,  McDonald,  9  Oliio,  168.  Prior 
to  1818,  the  officer's  seal  was  not  required,  except  in  the  case  of  a  married  woman. 
Paine  v.  French,  4  Ohio,  320.  l*rom  that  time  until  1831,  it  was  necessary  in  all 
cases.  Since  then,  it  is  not  required  in  any  case.  Fund  Commissioners  v.  Glass,  17 
Ohio,  542.  Where  a  deed  of  land  in  Ohio  is  acknowledged  in  another  State  before 
an  Oliio  officer,  who  happens  to  be  there,  it  is  sufficient.  Kinsman  v.  Loomis,  11 
Oiiio,  475.  So  where  it  is  acknowledged  before  a  justice  out  of  his  county.  Crum- 
baugti  9.  Kugler,  2  Ohio  State,  873,  379.  Learned  v.  Riley,  14  Allen.  109.  Or 
by  a  mayor  without  the  limits  of  his  city.  Moore  v.  Moore,  3  id.  154;  Ordiorne  v. 
Mason,  9  N.  H.  24 ;  ron/ro,  Share  v.  Anderson,  7  Serg.  ft  R.  43.  In  some  of  the 
States,  deeds  are  held  valid  as  between  parties  without  acknowledgment.  Pierce  r. 
Sampson,  5  Allen,  60 ;  Merrill  v.  Gould,  16  N.  H.  347  ;  Haynes  v.  Sechrest,  13  Iowa, 
455.  As  to  what  ia  a  sufficient  acknowledgment  of  the  deed  of  a  corporation  in 
Ohio,  see  Shehan  v.  Davis,  17  Ohio  State,  571.  As  to  the  presumptions  governing 
the  certificate,  see  Carpenter  v.  Dexter,  8  Wall.  613.  Where  the  officer  does  not 
sign  the  certificate,  the  deed  is  invalid.  Hout  t^.  Hout,  20  Ohio  State,  119.  As  to 
the  effect  of  an  unacknowledged  deed  between  the  parties,  see  Hout  v.  Hout/  20  Ohio 
State,  119;  McMahou  v.  McGraw,  26  Wis.  614. 
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subscribe  his  name  to  such  certificate."  (a)  It  has  been  held  that 
the  acknowledgment  cannot  be  presumed  from  lapse  of  time.  In 
fact,  this  follows  necessarily  from  the  provision,  requiring  the  cer- 
tificate to  be  on  the  same  sheet.  The  presence  of  the  certificate 
is  the  only  evidence,  unless  when  the  existence  of  the  deed  is 
presumed ;  and  then  all  the  required  formalities  are  presumed. 
It  has  also  been  held  that  the  official  character  of  the  officer  must 
appear  on  the  face  of  the  certificate,  either  in  the  body  of  it,  or  at 
the  end  with  the  subscription.  The  case  before  the  court  was  a 
certified  copy  of  a  deed,  in  which  the  official  character  of  the  jus- 
tice was  not  stated,  though  it  could  have  been  proved  by  parol. 
And  the  court  said,  however  it  might  be  with  an  original  deed 
having  this  omission,  it  was  fatal  to  the  copy.  And  I  can  see  no 
good  reason  why  a  difference  should  be  made  in  this  respect  be- 
tween a  certified  copy  and  the  original.  As  to  the  expression  "  on 
the  same  sheety'*  I  presume  it  is  not  intended  thereby  to  require  a 
deed  to  be  upon  one  sheet  only :  the  meaning  is,  that  the  certifi- 
cate of  acknowledgment  shall  not  be  on  a  separate  piece  of  paper. 
The  foregoing  remarks  embrace  all  acknowledgments  by  all  de- 
scriptions of  persons,  with  the  single  exception  of  the  case  where 
husband  and  wife  join  in  a  deed,  either  to  convey  the  wife's  land 
or  to  relinquish  her  right  of  dower.  (J)  In  this  case  the  officer  is 
required  to  examine  the  wife  apart  from  her  husband,  and  make 
known  to  her  the  contents  of  the  deed ;  and  if  she  then  declares 
that  she  did  voluntarily  sign,  seal,  and  acknowledge  the  deed,  and 
that  she  is  still  satisfied  therewith,  her  conveyance  will  be  good. 
And  all  these  facts  must  appear  in  the  certificate  ;  namely,  the  sep- 
arate examination,  the  explanation,  the  voluntariness  of  the  act, 
and  the  present  satisfaction  therewith.  But  our  court  has  decided 
that  it  is  sufficient  if  the  certificate  contains  the  substance  of  these 
facts,  without  following  the  express  words  of  the  act.  The  reason 
of  this  formality  is,  that  in  law,  unless  the  contrary  appear,  the  wife 
is  presumed  to  act  under  the  restraint  and  fear  of  her  husband.  In 
fact  this  presumption  is  carried  so  far  that  in  every  other  case  her 
deed  is  void.  In  other  words,  but  for  this  provision  of  the  statute, 
she  could  not  make  a  deed  at  all.  In  1835,  a  healing  act  was 
passed,  making  good  all  prior  deeds  by  husband  and  wife,  though 
it  should  not  appear  in  the  certificate  that  the  contents  of  the  deed 
were  explained  to  the  wife ;  but  this  was  only  retrospective. 

(a)  A  certificate  of  a  commissioner  for  Ohio  in  another  State  upon  a  separate 
strip  of  paper  attached  to  the  deed  by  a  wafer,  with  tlie  officer's  seal  upon  the  same, 
does  not  comply  with  the  requirements  of  the  act  of  Jan.  26,  1844.  Winkler  v. 
Higgins,  9  Ohio  State,  699.  Where  a  conveyance,  defective  because  the  instrument 
is  written  on  difierent  sheets,  or  the  instrument  and  acknowledgment  are  on  different 
sheets,  is  corrected,  the  act  of  Feb.  10, 1860,  makes  the  correction  relate  back  to  the 
time  of  filing  the  original  conveyance  in  the  recorder's  ofilce. 

(6)  As  to  acknowledgments  where  the  wife  joins  lier  husband,  see  Brown  v. 
Farran,  8  Ohio,  140;  Connell  v.  Connell,  6  id.  853;  Good  v.  Zercher,  12  id.  864; 
Ruffner  v.  McLenan,  16  id.  689 ;  Chestnut  i;.  Shane,  16  id.  599 ;  Bocock  v.  Pavey. 
8  Ohio  State,  270;  Williams  v.  Kobson,  6  id.  510;  Newell  v.  Anderson,  7  id.  12; 
Card  V.  Patterson,  5  id.  819.  Ward  v.  MackmtOBb,  12  Ohio  State,  231 ;  Browdcr 
V.  Browder,  14  Ohio  State,  589. 
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It  muBt  he  delivered,  (a)  If  all  the  preceding  formalities  have 
been  complied  with,  the  deed  is  executed  and  ready  for  delivery. 
The  attesting  words  commonly  used,  namely,  ^*  signed,  sealed,  and 
delivered  in  the  presence  of,"  imply  that  the  delivery  is  made  in 
the  presence  of  the  subscribing  witnesses ;  but  this  is  hardly  ever 
the  fact,  and  it  is  not  required  by  the  statute.  The  delivery,  how- 
ever, is  an  essential  part  of  the  conveyance ;  for  as  a  general  prin- 
ciple, so  long  as  the  deed  remains  in  the  hands  of  the  grantor  it  is 
inoperative  ;  and  it  would  be  in  like  manner  inoperative  if  taken 
from  the  possession  of  the  grantor  without  his  consent.  In  a  word, 
until  he  performs  some  act  equivalent  to  a  delivery,  he  retains  the 
power  to  change  his  mind.  It  has  been  decided,  however,  that  if 
a  deed  has  been  once  delivered,  it  will  be  effectual,  though  it  af  ter- 

(a)  Delioery.  Where  a  deed  has  been  once  delivered,  no  return  or  redelivery  of 
it  will  reconvey  the  title.  Starr  v.  Starr,  1  Ohio,  821.  Jones  v.  Neale,  2  P.  &  H. 
(Va.)  339;  Strawn  v.  Norris,  21  Ark.  80 ;  Gimon  v.  Davis,  36  Ala,  689.  The  cancel- 
lation of  a  deed  does  not  revest  the  title  in  the  grantor,  though  it  is  done  with  tliat 
intention.  Steel  v.  Steel,  4  Allen,  417 ;  Wilson  o.  Hill,  2  Beasley.  143 ;  SchaefiEer  v. 
Fidiian.  17  Ind.  463;  Parshall  v.  Shirts,  54  Barb.  99;  Killey  v.  Wilson,  33  C  al.  690; 
Lawton  v.  Gordon,  34  Cal.  36.  But  see  Sawyer  v.  Peters,  60  N.  H.  143.  Nor  will 
any  parol  agreement  retransfer  the  title.  Washington  v,  Ogden,  1  BUck,  450. 
Where  the  grantor  first  records  and  then  delivers,  the  deed  need  nut  be  again  recorded. 
Kemp  V,  Walker,  16  Ohio,  118.  Where  the  grantor  orders  the  deed  to  be  recorded 
and  then  delivered,  this  is  equivalent  to  a  delivery.  Steele  v.  Lowry,  4  Ohio,  72. 
Boody  P.  Davis,  20  N.  H.  140;  Thompson  p.  Jones,  1  Head  (Tenn.),  674.  The 
delivery  of  the  deed  to  the  recorder  to  be  recorded,  is  prima  facie  evidence  of  deliv- 
ery, which  may  be  rebutted  by  clear  evidence  to  the  contrary.  Mitchell  v,  Uyan,  3 
Ohio  State,  877  ;  Hoffman  v.  Mackall,  6  id.  130 ;  Boardman  t;.  Dean,  84  Penn.  State, 
262.  Masterson  r.  Cheek,  23  111.  72.  But  where  it  was  delivered  to  the  recorder 
without  the  knowledge  of  the  grantee,  and  taken  from  the  recorder  by  the  grantor, 
and  kept  until  his  death,  this  will  not  be  presumed  to  be  a  delivery,  without  proof 
that  the  grantor  intended  it  to  be.  Hayes  v.  Davis,  18  N.  H.  600;  Baker  v.  Haskell, 
47  N.  H.  479.  Where  the  grantor,  after  handing  the  deed  to  the  recorder,  returns  it  to 
him,  and  instructs  him  not  to  let  the  grantees  have  it  without  his  orders,  and  one  of 
them  obtains  possession  of  it  by  misrepresentations,  a  court  of  equity  will  set  it  aside. 
Armstrong  v.  Armstrong,  4  Green,  867.  In  the  absence  of  proof,  delivery  at  the  date 
of  the  deed  will  be  presumed.  Elsworth  v.  Central  R.  R.  Co.,  34  N.  J.  L.  93 ;  Lyon 
r.  Mcllvaine,  24  Iowa,  9;  Jayne  r.  Gregg,  42  111.  413;  Blake  v.  Fash,  44  111.  302.  A 
deed  delivered  as  an  escrow,  and  so  remaining,  cannot  be  used  to  show  an  outstand- 
ing title.  Lloyd  v.  Giddings,  7  Ohio,  pt  2,  60.  But  where  the  escrow  has  been  per- 
formed, the  delivery  takes  effect,  whether  it  come  to  the  grantee  or  not  Shirley  v, 
Ayres,  14  Ohio,  807.  And  see  on  the  general  subject,  4  Kent,  Com.  464 ;  Souverbye 
tf.  Arden,  1  Johns.  Ch.  240 ;  Greenleaf 's  Cruise,  tit.  xxxil.  §  68-77 ;  4  Kent,  Com. 
454-  A  deed  placed  in  the  hands  of  a  third  person,  to  be  by  him  delivered  to  the 
grantee  on  the  happening  of  some  future  event,  without  such  delivery  being  dependent 
on  any  conditions,  is  a  valid  deed,  binding  the  grantor— but  otherwise,  if  the  grantor 
retains  the  right  to  recall  the  deed.  Cook  v.  Brown,  34  N.  H.  400.  Where  the  deed 
IS  deposited  with  a  third  person,  to  be  delivered  upon  the  performance  of  a  condition, 
no  title  passes  by  the  grantee's  obtaining  possession  of  it  improperly  without  the  per- 
formance of  such  condition.  Ogden  v,  Ogden.  4  Ohio  State.  182.  Smith  v.  South 
Royalton  Bank,  32  Vt.  341;  Cincinnati,  &c.  R.  R.  Co.  v.  Ilif,  13  Ohio  State,  236; 
Black  p.  Shreeve,  2  Beasley,  426;  Abbott  ».  Alsdorf,  19  Mich.  167.  The  agent 
of  the  grantee  may  hold  an  escrow,  where  it  does  not  involve  a  violation  of  duty. 
Uncmnati,  &c.  R.  R.  Co.  v.  Bif,  tupra.  One  who  delivers  a  deed  to  the  grantee  as 
an  escrow  18  estopped  from  denying  its  valid  delivery  as  against  a  honafide  purchaser, 
^ezor  I?.  Ohio  &  M.  R.  R.  Co.,  17  Ohio  State,  189.  Delivery  to  a  third  person  for 
the  benefit  of  the  grantee,  is  a  good  delivery,  when  assented  to  by  the  grantee ;  and 
after  the  grantee's  death,  parol  declarations  of  his  are  competent  evidence  to  show 
■nch  acceptance.  Alteration  of  a  deed  by  a  grantor,  st  the  request  of  the  grantee, 
and  redeliveiy  of  the  deed.  is.  in  legal  effect,  a  re-execution  of  the  deed.  Malarin  w. 
United  States,  1  Wallace,  282. 
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wards  remain  in  the  custody  of  the  grantor.  And  our  court  has 
said  what  comes  to  nearly  the  same  thing :  namely,  that  the  rede- 
livery of.  a  deed  once  delivered,  does  not  operate  as  a  reconvey- 
ance of  the  title ;  also,  that  where  a  man  makes  a  deed  of  trust, 
and  directs  it  to  be  delivered  and  recorded,  the  acceptance  of  the 
trust  by  the  grantee,  and  the  recording  of  the  deed,  amount  to  a 
delivery,  though  there  was  no  delivery  in  fact ;  also,  that  where  a 
father  conveys  to  an  infant  son,  and  puts  the  deed  on  record,  this 
is  a  delivery  to  the  son,  though  the  father,  as  natural  guardian, 
retains  the  custody  of  the  deed.  The  delivery  need  not  be  an 
actual  handing  of  the  deed  by  the  grantor  to  the  grantee  ;  any 
words  or  actions  signifying  the  intention  to  deliver  are  sufficient. 
In  fact,  whenever  the  deed  is  not  found  in  the  possession  of  the 
grantor,  a  proper  delivery  will  be  presumed,  and  it  will  fall  upon 
the  party  impeaching  the  deed  to  prove  a  non-delivery,  A  deed  is 
often  delivered  to  third  persons  to  hold  for  the  parties  until  the 
happening  of  a  given  event.  During  this  interval  it  is  called  an 
escrow^  and  until  the  event  happens  no  estate  passes.  Its  effect  as 
a  deed  commences  from  the  second  delivery,  except  in  certain 
cases,  when,  to  prevent  injustice,  it  is  allowed  to  relate  back  and 
take  effect  from  the  firat  delivery.  Where  a  deed  has  no  date,  its 
operation  commences  from  the  date  of  delivery  ;  and  even  where 
it  has  a  date,  if  it  were  not  delivered  until  after  that  date,  it  can 
only  operate  from  the  day  of  delivery,  so  as  to  affect  the  rights 
of  third  persons.  Our  court  has  said  that  the  decti'ine  of  relation 
back  to  the  date,  applies  only  to  the  immediate  parties.  The 
delivery  of  the  deed  completes  the  conveyance,  without  livery  of 
seisin  or  entry,  and  is  effectual  to  pass  the  title  of  the  grantor, 
although  the  land  be  in  the  adverse  possession  of  another. 
It  must  be  recorded,  (a)    When  a  deed  has  been  duly  executed 

(a)  Record,  The  act  of  1795,  establishing  a  recorder's  office,  required  all  deeds  to 
be  recorded  within  one  year.  The  act  of  lb02  reduced  the  time  to  six  months,  as  it 
still  continues.  In  these  provisions,  the  intention  was  to  make  the  penalty  of  not 
recording  a  loss  of  the  title  as  against  a  subsequent  bona  Jide  purchaser ;  but  as  to 
the  grantor  and  his  heirs,  the  deed  is  valid  without  recording.  Allen  v.  Parish,  3 
Ohio,  107.  Where  neither  of  two  deeds  is  recorded  within  six  months,  and  the  second 
is  recorded  first,  it  will  prevail  in  the  absence  of  notice.  Northrup  v.  Brehmer,  8 
Ohio,  802.  Recording  after  six  months  is  constructive  notice  from  the  time  of  record- 
ing. Irvin  V.  Smith,  17  Ohio,  226.  The  record  or  registry  of  a  deed  is  constructive 
notice  only  to  those  who  claim  through  or  under  the  grantor  by  whom  it  was  executed. 
Blake  v.  Graham,  6  Ohio  State,  680.  The  law  of  notice  does  not  apply  to  mort- 
gages under  the  statute  of  Ohio,  —  mortgages  having  no  effect  against  third  parties 
until  recorded.  Bloom  t;.  Noggle,  4  Ohio  State,  46 ;  ante,  §  146,  note.  The  Ohio 
act  applies  only  to  legal  titles.  As  between  equitable  titles  it  makes  no  difference 
whether  they  be  recorded  or  not.  Churchill  v.  Little,  23  Ohio  Sute,  301.  Though 
the  statute  does  not  mention  deed  of  corporations,  they  are  within  its  policy,  and  must 
be  recorded.  Sheehan  v.  Davis,  17  Ohio  State,  671.  Error  of  the  recorder  in  record- 
ing will  not  invalidate.  Conklin  v.  Hinds,  16  Minn.  467.  Contrat  Terrell  v.  Andrew 
Co.,  44  Mo.  300.  But  it  is  also  held  that  if  the  instrument  be  properly  recorded,  an 
error  in  indexing  will  not  affect  it  Bishop  v.  Schmidt,  46  Mo.  472.  Actual  or 
presumptive  notice  will  avoid  the  effect  of  omission  to  record.  Cunningham  v. 
Buckingham,  I  Ohio,  264.  Open  and  visible  occupation  of  land  is  notice  to  put  a 
party  on  inquiry.  Morrison  v,  Kelly,  22  111.  610 ;  Williams  v.  Sprigg,  6  Ohio  State, 
686;  Woodworth  v,  Paige,  6  id.  70.  It  must  l)e  open,  notorious,  and  exclusive 
possession.    Holmes  v,  Siojxi,  2  Stockton,  410 ;  Vaughn  r.  Tracy,  28  Mo.  318.    A 
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and  delivered,  the  grantor  has  nothing  more  to  do  concerning  it. 
The  putting  it  upon  record,  which  must  be  done  within  six  months, 
is  the  business  of  the  grantee.  The  reason  of  the  law  requiring 
it  to  be  recorded,  is  to  protect  the  grantee  and  the  public  against 
secret  conveyances.  The  notoriety  thereby  given  to  the  transfer 
is  superior  to  that  resulting  from  livery  of  seisin,  and  equal  to 
that  of  enrolment  in  England.  Any  person  who  has  an  interest  in 
knowing  in  whom  the  legal  title  to  land  rests,  can  always  ascer- 
tain it  by  going  to  the  records.  If  he  find  no  incumbrance  there, 
and  no  lien  for  taxes,  or  by  judgment  or  decree,  and  have  no  no- 
tice of  any  equitable  claim,  he  is  safe  in  purchasing.  For  as  an 
equitable  title  is  not  required  to  be  on  record,  it  is  postponed  to  a 
legal  title  acquired  without  actual  notice  of  the  equity  ;  whereas 
the  existence  of  a  deed  on  record  is  constructive  notice  to  all  the 
world,  and  no  one  can  plead  the  want  of  actual  notice.  By  express 
provision  of  the  statute,  mortgages  are  now  required  to  be  record- 
ed forthwith.  In  other  words,  they  take  effect  from  the  time  of 
recording,  or  rather  from  the  time  of  presentation  ;  for  from  the 
moment  they  are  left  in  the  office,  their  operation  commences. 
But  until  1831,  mortgages  were  placed  on  the  same  footing  as  other 
deeds  still  are  ;  that  is,  they  might  be  recorded  at  any  time  within 
six  months  from  date,  and  then  related  back  and  took  effect  from 
date ;  this  opened  a  wide  avenue  to  fraud :  a  dishonest  man  might 
raise  five  times  the  value  of  his  land  by  successive  mortgages  to 
different  persons,  when  each  supposed  he  was  the  first  mortgagee  ; 
and  the  present  law  in  regard  to  other  deeds  seems  to  be  almost 
equally  objectionable.  Why  should  not  a  purchaser  be  required 
to  put  his  deed  on  record  immediately,  so  that  no  subsequent  in- 
cumbrancer could  be  defrauded  by  a  dishonest  grantor  ?  It  is  true 
we  have  the  threat  of  imprisonment  in  the  penitentiary,  to  protect 
us  against  such  acts ;  but  this  punishment  is  no  compensation  to 
the  man  who  has  paid  his  money  for  a  title  already  passed  to  an- 
other. The  statute  provides  that  if  a  deed  be  not  recorded  within 
six  months,  it  shall  be  deemed  fraudulent  as  against  any  subse- 
quent boTUifide  purchaser,  having  no  knowledge  of  its  existence ; 
but  that  it  may  be  put  on  record  after  the  six  months,  and  from  the 
date  of  recording,  shall  be  notice  to  any  subsequent  purchaser.  It 
must  be  borne  in  mind,  then,  that,  as  between  the  parties  to  the 
deed,  the  fact  of  recording  is  of  no  consequence ;  since  the  deed  is 
not  void  by  omitting  to  record  it.  The  sole  object  of  recording  it 
is  to  give  notice  to  subsequent  purchasers  and  incumbrancers ; 
and  even  as  to  them,  our  court  has  decided  that  if  they  can  be 

purchaser  at  a  sheriff's  sale  may  arail  himself  of  the  registry  act  to  protect  his 
title.  Scribner  v,  Lockwood,  9  Ohio,  184.  A  marginal  note  by  the  recorder  that  a 
deed  was  erroneously  placed  on  record,  cannot  affect  the  yalidit}*  of  the  deed.  Foster 
V.  Dugan,  8  Ohio,  87.  Recording  an  instrument  not  authorized  or  required  to  be 
recorded,  is  not  notice.  Graves  v.  Graves,  6  Gray,  891 ;  Burnham  v.  Chandler,  15 
Texas,  441;  Bossard  v.  White,  9  Rich.  £q.  483;  Galpin  v.  Abbott,  6  Mich.  17. 
For  directions  as  to  searching  records,  particularly  in  Ohio,  see  Curwen  on  Abstracts 
of  Title. 
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affected  with  positive  or  even  strong  presumptive  notice,  in  any 
other  way,  they  cannot  impeach  the  unrecorded  deed ;  and  the 
fact  of  such  notice  may  be  established  by  parol  evidence.  This 
doctrine  can  never  produce  hardship  ;  for  the  burden  of  proving 
the  actual  notice  will  fall  upon  him  who  has  neglected  to  record 
his  deed ;  and  if  the  subsequent  purchaser  knew  of  the  former 
deed,  it  was  folly  to  purchase,  and  he  deserves  to  suffer.  But  if 
there  be  two  deeds,  and  neither  recorded  within  six  months,  the 
second  deed,  if  executed  before  the  first  is  recorded,  will  prevail 
in  the  absence  of  notice ;  and  this  doctrine  has  been  extended  to 
the  case  of  a  sale  on  execution,  where  the  sale  was  confirmed  be- 
fore the  prior  deed  was  recorded,  the  six  months  having  elapsed. 
The  constructive  notice  resulting  from  recording,  applies  only  to 
deeds,  mortgages,  and  leases,  duly  executed  ;  and  if  there  be  any 
defect  in  the  execution,  or  if  the  instrument  be  not  a  deed,  mort- 
gage, or  lease,  the  recording  will  have  no  effect,  because  the  stat- 
ute does  not  apply  to  such.  But  when  the  recorded  instrument 
is  within  the  statute,  it  is  declared  that  a  certified  copy  thereof 
shall  he  primd  facie  evidence  of  the  existence  of  the  instrument, 
and  conclusive  evidence  of  the  existence  of  the  i^ecord  ;  and  it 
has  been  held  that  even  the  immediate  grantee  may  give  such 
certified  copy  in  evidence,  without  accounting  for  the  original. 

Exceptions,  (a)  The  seven  requisites  of  a  deed  now  enumerat- 
ed, namely,  that  it  must  be  in  writing^  signed^  sealed^  attested^  ac- 
knowledged^ delivered^  and  recorded^  are  expressly  extended  by  the 
statute  to  every  "instrument  of  writing,  by  which  any  land,  tene- 
ment, or  hereditament,  shall  be  conveyed,  or  otherwise  affected  or 
incumbered  in  law,"  with  the  exception  of  ^^easesof  school  or  min- 
isterial lands,  for  any  term  not  exceeding  ten  years ;  and  of  any 
other  lands  for  any  term  not  exceeding  three  years."  But  there  is 
some  ambiguity  in  the  phi-aseology  of  the  statute,  which  it  may  be 
well  to  notice.  The  words  are,  "  that  nothing  in  this  act  contained 
shall  be  construed  to  affect  the  vitality  of  any  excepted  lease,  or 
to  require  such  lease  to  be  attested,  acknowledged,  or  recorded." 
Now  the  question  is,  whether  it  was  intended  to  except  such  leases 
altogether  from  the  operation  of  the  act,  as  the  first  of  the  clause 
implies ;  or  only  as  to  the  requisites  of  attestation,  acknowledgment, 
and  recording,  as  enumerated  in  the  last  part  of  the  clause.  If 
the  former  be  the  intention,  then  these  leases  are  left  to  the  oper- 
ation of  the  statute  of  frauds,  which  simply  requires  them  to  be  in 
writing,  without  a  seal ;  if  the  latter,  then  such  leases  are  still  re- 
quired to  be  under  seal.  I  should  have  little  hesitation  in  sa3'ing 
that  the  former  was  the  intention,  and  that  these  excepted  leases 
would  be  good  if  made  in  writing  without  a  seal ;  but  I  do  not 
know  that  the  question  has  been  raised.  It  will  be  observed  that 
these  requisites  are  expressly  limited  to  estates  "  in  law^'^  and  hence 
it  is  that  any  written  agreement  to  convey  will  be  good  in  equity. 

(a)  8ee  Bentley  v.  Deforest,  2  Ohio,  221 ;  Barr  o.  Hatch,  8  id.  527;  Paiae  v. 
French,  4  id.  818;  Reed  v,  McGrew,  5  id.  386;  Atkinson  v.  Bailey,  2  id.  212. 
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Moreover,  where  a  legal  conveyance  was  intended,  but  has  been 
frustrated  by  the  want  of  any  one  of  these  formalities,  a  court  of 
equity  will  still  consider  it  a  valid  contract  to  convey,  as  between 
the  parties,  and  will  enforce  a  specific  performance ;  but  a  legal 
title  cannot  be  conveyed,  if  any  one  of  these  formalities  be  want- 
ing. There  is  a  case,  where  the  grantee  in  a  deed  by  an  indorsement 
on  the  back  assigned  "  all  his  right  and  title  in  the  deed  "  to  an- 
other ;  and  the  court  held  that  there  never  was  a  time  in  this  State 
when  such  an  assignment  would  be  of  any  avail  in  law ;  but  that 
equity  might  hold  it  to  be  a  valid  contract  to  convey.  The  words 
"  conveyed^  or  otherwise  affected  or  incumbered^'^  are  as  comprehen- 
sive as  could  have  been  selected ;  and,  but  for  the  exception  in 
regard  to  leases,  would  include  the  transfer  of  the  smallest  degree 
of  interest.  It  has  been  held,  however,  that  a  certificate  of  entry 
or  a  mortgage  may  be  assigned  by  mere  deliveiy ;  thus  taking  the 
case  both  out  of  the  statute  of  frauds  and  of  deeds :  and  the  rea- 
son is,  I  presume,  because,  by  the  assignment,  the  land  is  not 
affected  by  any  new  incumbrance  ;  but  the  ownership  remains 
precisely  as  it  was  before  the  assignment. 

The  Consideration,  (a)  Of  the  consideration  of  contracts  I  shall 
speak  more  at  large  hereafter.  The  general  principle  of  law  is, 
that  a  consideration  is  essential  to  a  contract,  and  where  the  con- 
tract is  in  writing,  must  be  stated  therein :  but  instruments  under 
seal  form  an  exception  to  the  necessity  of  stating  the  considera- 
tion ;  because,  in  the  eye  of  the  law,  the  solemnity  of  aflBxing  a 
seal  is  itself  evidence  of  a  consideration.  As,  therefore,  a  sealed 
instrument  generally  imports  a  consideration,  none  need  be  stated  ; 

(a)  See,  in  general,  4  Kent,  Com.  461 ;  Sheppard  v.  Little.  14  Johns.  210.  Where 
a  deed  purport*  to  be  executed  for  a  valuable  consideration,  and  none  such  existed,  it 
cannot  be  supported  bj  natural  affection.  Burrage  v,  Beardsley,  16  Ohio,  438.  But 
a  different  consideration  from  that  expressed  may  be  set  up,  if  not  inconsistent.  Steele 
V.  Worthington,  2  Ohio,  182;  Vail  v.  McMillan,  17  Ohio  State.  617;  Hannan  v.  Oxley, 
23  Wis.  519;  Bryant  v.  Hunter,  6  Bush,  76.  See  on  the  proof  of  another  or  different 
consideration,  McCrea  r.  Purmount,  16  Wendell,  460 ;  Frink  v.  Green,  6  Barb.  465 ; 
1  Parsons  on  Cont  355.  Where  a  husband  has  received  property  with  his  wife,  this 
Is  a  good  consideration  for  a  conveyance  of  a  property  to  her  use.  Hill  v.  West,  8 
Ohio,  222.  Wliere  the  consideration  was  the  compromising  of  a  suit,  or  forbearance 
to  prosecute,  a  court  of  equity  will  not  set  the  conveyance  aside,  on  showing  that  there 
was  no  real  foundation  for  such  suit  or  prosecution.  Moore  v.  Adams,  8  Ohio.  872. 
A  court  of  chancery  will  not  set  aside  a  deed  executed  upon  the  consideration  of  a  bet 
on  an  election,  but  will  leave  the  parties  as  it  finds  them.  Thomas  v.  Cronise.  16 
Ohio,  54.  And  see  as  to  gaming  consideration,  Bond  v,  Swearingen,  1  Ohio,  396. 
Mere  inadequacy  of  price,  though  it  may  prevent  a  decree  for  specific  performance, 
will  not  be  sufficient  to  set  aside  a  conveyance,  unless  it  be  so  gross  as  to  suggest 
actual  fraud.  Smith  v.  T^oring,  2  Ohio,  440;  Steele  v.  Worthington,  2  id.  182 ;  Knobb 
V.  Lindsay,  5  id.  468;  Watkins  v,  Collins,  11  id.  81 ;  Galloway  v.  Barr.  12  id.  854; 
Osgood  p.  Franklin,  2  Johns.  Ch.  1 ;  Hyer  v.  Little,  20  N.  J.  Eq.  443 ;  Holmes  v. 
Holmes,  1  Abb.  U.  S.  526.  The  doctrine  in  the  text,  that  the  recital  of  a  vnbiable 
consideration  in  a  deed  is  essential  to  its  validity  in  Ohio,  is  overruled  in  Thompson 
V.  Thompson,  17  Ohio  State,  650.  The  judges  were  unanimous'  that  it  is  sufficient 
if  the  deed  recites  a  good  consideration,  as  natural  affection  for  a  child.  Two  out  of 
the  five  judges  declared  their  opinion  that  a  deed  was  valid,  although  no  consideration 
whatever  was  named  in  it.  Where  a  deed  purports  to  be  made  for  a  valuable  consid- 
eration, it  cannot,  when  impeached,  be  sustained  by  proof  of  a  good  consideration. 
Barrage  v.  Beardsley,  16  Ohio,  488;  MiUer  v.  Stokely,  6  Oliio  State,  194. 
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and  this  was  the  doctrine  in  regard  to  the  common-law  convey- 
ances ;  but  conveyances  under  the  statute  of  uses  form  an  excep- 
tion to  this  exception  ;  that  is,  they  fall  under  the  general  prin- 
ciple,  which  requires  a  consideration  to  be  stated  in  the  contract; 
and  the  reason  is  this:  before  the  statute  of  uses,  some  consider- 
ation was  held  necessary,  as  we  have  seen,  in  order  to  raise  a  use ; 
and  as  the  statute  merely  annexed  the  legal  estate  to  the  use,  with- 
out varying  the  evidence  necessary  to  create  the  use,  the  courts  of 
law  still  retained  the  doctrine  established  in  equity  ;  indeed,  it  may 
be  added,  that  the  very  idea  of  a  bargain  and  sale,  which  in  theo- 
ry is  something  different  from  a  gift,  supposes  a  valuable  consid- 
eration ;  accordingly,  it  is  a  settled  doctrine  that  a  valuable  con- 
sideration must  be  stated    in  the  deed  ;  but  the  amount  is  of  no 
consequence ;  it  being  only  necessary  to  comply  with  the  technical 
requisition;  and  where  one  consideration  is  stated,  so  as  to  make 
the  deed  prima  fade  sufficient,  a  different  one  may  be  proved,  so 
that  it  be  not  repugnant  to  the  first     How,  then,  it  may  be  asked, 
is  a  father  to  convey  to  his  child,  in  consideration  of  natural  affec- 
tion, where  no  money  passes  ?   I  answer,  that  he  must  resort  to  a 
fiction.     There  was  a  conveyance  under  the  statute  of  uses,  adapt- 
ed to  this  very  case ;    namely,  by  a  covenant  to  stand  seised  to  the 
use  of  the  child;     for  which  the   consideration  of  blood  was  suffi- 
cient :    but  as  this  conveyance,  not  being  mentioned  in  the  ordi- 
nance of  1787,  has  never  been  adopted  here  ;  a  conveyance  to  a 
child,  in    consideration   of  blood,  being  in  the  form  of  a  bargain 
and  sale    to  the  child,  must  purport  to  be  upon  some  valuable 
consideration    for  the  sake  of  form ;  as  one  dollar,  for  example. 
This  doctrine,    respecting  the  consideration  of  a  conveyance  is 
sufficiently  absurd,  at  best  ;  but  perhaps  its  absurdity  will  not  be 
quite  so  striking  if  the   reason  be  stated  thus.     There  is  a  mani- 
lest  difference  between  a  bargain  for  the  sale  of  land  and  a  legal 
conveyance  of  that  land  ;  the  former  being  a  contract  to  be  exe- 
cuted, and  the  latter  the  execution  of  that  contract;  now,  at  com- 
mon law,  a  contract  for  the  sale  of  lands  would  not  have  been 
binding  without  a  consideration  ;   but  when  a  subsequent  legal 
conveyance  was  made  in  execution  of  the  prior  contract  of  sale, 
this  consideration  was  presumed,  and  was  not,  therefore,  required 
to  be  stated.    Under  the  statute  of  uses,  however,  the  contract  of 
sale  and  the  conveyance  became  one  act,  and  were  effected  by  one 
instrument ;  and  accordingly  before  this  instrument  could  operate 
as  a  good  conveyance,  it  must  contain  enough  to  make  a  good 
prima  facie  contract  of  sale ;  that  is,  a  valuable  consideration. 
The  result,  then,  of  the  doctrine  of  a  consideration  is,  that  the 
deed  must  appear  on  its  face  to  have  been  made  upon  a  sufficient 
one :  and  then,  as  between  parties,  a  court  of  law  will  not  inquire 
into  the  fact.     A  deed  without  any  consideration  in  fact,  or  with 
only  a  very  inadequate  one,  would  be  perfectly  binding  in  a  court 
of  law,  except  as  to  creditors  and  purchasers,  under  the  statute 
of  frauds ;  and  even  in  equity,  mere  inadequacy  of  consideration 
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would  not  vitiate  a  deed,  unless  there  had  been  gross  deception 
and  misrepresentation. 

Foreign  Deeds,  (a)  Our  statute  provides  that  all  deeds  out 
of  this  State,  execated,  and  acknowledged  or  proved,  pursuant 
to  the  law  of  the  place,  or  pursuant  to  the  law  of  this  State,  shall 
be  as  valid  as  if  executed  here.  But  the  time  for  recording  is 
Ihe  same  as  for  deeds  executed  within  the  State,  The  words  of 
the  statute  are,  "in  any  other  State,  territory,  or  country,"  thus 
including  all  deeds  wherever  made. 

§  172.  Parties  to  a  Deed.  (6)  With  respect  to  the  grantees  in 
a  deed,  there  is  little  to  be  said.  Every  natural  person  is  ca- 
pable of  receiving  a  conveyance,  and  tliere  is  no  general  law  dis- 
abling corporations.  As  before  observed,  their  ability  to  take  and 
hold  real  estate  depends  entirely  upon  their  charters.  The  only 
question  as  to  grantees  arises  when  there  is  no  person  in  exist- 
ence competent  to  take ;  and  in  such  case,  the  grant  is  necessa- 
rily held  to  be  void,  except  it  be  to  charitable  uses ;  in  which 
case,  the  legislature  may  appoint  a  trustee  of  the  legal  title,  and 
until  such  appointment  the  fee  remains  in  the  donor,  subject  to 
the  trust.  But  with  respect  to  the  gitintors,  there  are  various 
restrictions  and  qualifications,  both  as  to  the  ability  to  convey 
and  the  mode  of  conveying.  I  shall  consider  these  in  connection 
with  the  different  classes  of  persons  to  whom  they  apply :  namely, 
infantSj  idiots^  and  lunatics^  married  women,  partners,  corpora- 
tions, attorneys  in  fact,  sheriffs,  commissioners  of  insolvent,  audi- 
tors, and  exeaittors  or  administrators. 

Infants  and  Q-uardians.  (e)  As  a  general  principle,  we  have 
seen  that  an  infant  can  make  no  binding  obligation.  The  deed 
of  an  infant,  however,  is  not  absolutely  void,  but  only  voidable. 
When  he  becomes  of  age,  he  may  either  confirm  or  annul  it.  If 
he  confirm  the  deed,  it  becomes  good  ah  initio  ;  if  not,  it  is  void  ah 
initio.  It  follows,  then,  that  an  infant  can  only  make  a  valid  con- 
veyance, through  his  guardian,  who  is  expressly  empowered  '*  on 
good  cause  shown,  to  sell  all  or  any  part  of  the  property,  whether 
real  or  personal,  of  his  ward."  This  caTise  must  be  shown  to  the 
court  of  common  pleas,  without  whose  sanction  a  conveyance  by 
guardian  would  be  utterly  void.  And  it  will  not  be  a  good 
cause,  unless,  in  pursuance  of  another  provision  of  the  statute, 
*'  the  court  shall  be  satisfied  that  the  sale  will  be  for  the  advan- 
tage of  the  ward,  or  is  necessary  for  his  maintenance."  The 
statute  makes  no  difference   between  testamentary  and    other 

(a)  Allen  v.  Parish,  3  Ohio,  107 ;  Foster  v.  Dennison,  9  id.  121 ;  M'Calloiigh  v. 
Roderick,  2  id.  284;  Rogers  v.  Allen,  8  id.  488 ;  Sortweil  v,  Jewett,  9  id.  180 ;  Nowler 
».  Coit,  1  id.  519 ;  Willis  v.  Cooper,  2  id.  124 ;  Henry  v.  Doctor,  9  id.  49. 

(6)  4  Kent,  Com.  462  ;  Sloane  v.  McConahy,  4  Ohio,  157 ;  Bryant  r.  McCandless, 
7  id.  135;  Helfenstine  v.  Garrard,  7  id.  275 ;  Sergeant  v.  Steinberger,  2  id.  807  ;  Green 
r.  Graham,  5  id.  264  ;  Fleming  v,  Donohoe,  5  id.  255 ;  Trastees  of  Mclntire  School 
V.  ZanesTille  Co.  9  id.  208. 

(c)  Drake's  Lessee  v,  Ramsay,  5  Ohio,  261;  Massie's  Lessee  v.  Long,  2  id.  293; 
Tucker  v.  Moreiand,  10  Peters,  68 ;  CreBinger  v.  Welch,  15  Ohio,  166. 
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guardians ;  but  it  is  manifest,  that  if  a  will,  appointing  a  guardian, 
expressly  authorize  him  to  sell  the  property  of  his  ward,  he  may 
do  it  without  leave  of  court ;  otherwise,  not.  In  case  the  court 
authorizes  a  sale  by  the  guardian,  he  is  to  be  governed  by  the 
same  regvlations  in  every  respect  as  an  executor  or  administra- 
tor.    What  these  regulations  are,  I  shall  state  under  that  head. 

Idiots  and  Lunatics,  (a)  Idiots,  as  we  have  seen,  are  utterly 
incapable  of  making  a  valid  conveyance ;  and  lunatics  can  only 
convey  during  their  lucid  intervals.  But  their  guardians  have 
the  same  power  to  sell  the  real  estate  of  their  wards,  as  guardi- 
ans of  minors ;  and  are  under  the  same  regulations.  The  stat- 
ute, however,  mentions  the  payment  of  the  debts  of  an  idiot  or 
lunatic,  as  a  sufficient  cause  for  selling  real  estate,  which  is  not 
the  case  with  regard  to  minors ;  also,  where  an  idiot  or  lunatic, 
when  sane,  had  contracted  to  convey,  the  guardian  is  specially 
empowered  to  execute  the  conveyance  ;  and  all  these  provisions 
apply  to  deaf  and  dumb  persons^  if  they  are  incapable  of  man- 
aging their  estates.  As  to  persons  intoxicated,  it  has  been  held 
that  if  the  grantor  was  so  much  intoxicated  as  not  to  know  what 
he  was  doing,  his  deed  will  be  set  aside  in  chancery,  although 
the  grantee  had  no  agency  in  procuring  the  intoxication. 

Married  Women.  (Jb)     On  account  of  the  legal  presumption 

(a)  Lacy  r.  Garrard,  2  Ohio,  7 ;  French  r.  French,  8  id.  214.  As  to  the  duty 
of  the  insane  person  or  his  guardian  to  restore  the  consideration  when  tlie  deed  is 
avoided,  see  Arnold  v.  Riclimond  Iron  Works,  1  Gray,  4J$4 ;  Gibson  v.  Soper,  6  id. 
279. 

(6)  There  has  been  so  much  controrersy  as  to  how  fkr  contracts  to  conrey  may  be 
enforced,  or  mistakes  in  conveyances  corrected,  as  against  married  women,  tliat  we 
have  recently  had  legislation  tending,  at  least  as  to  mistakes,  to  place  them  on  the 
same  footing  as  single  persons.  I  shall  in  this  note  refer  to  a  number  of  cases.  Where 
a  married  woman  agreed  to  surrender  or  levy  a  fine,  and  the  husband  died,  she  was 
compelled  to  perform.  Baker  v.  Child,  2  Vernon,  61.  Where  a  married  woman  with 
others  had  been  ordered  to  execute  a  conveyance,  the  order  was  enforced.  Jordan 
V.  Jones,  16  Law  Jour.  R.  Oh.  93.  An  imperfect  conveyance,  which,  if  valid,  would 
have  barred  dower,  was  validated  in  equity,  and  had  that  effect.  McCall  v.  McCall, 
8  Day,  402.  A  mere  signing  and  sealing  with  the  husband  will  not  be  sufficient. 
There  must  be  words  in  the  body  of  the  deed  showing  the  intent  to  be  bound.  Con- 
stantino V.  Van  Winkle,  6  Hill,  177 ;  Catlin  o.  Ware,  9  Mass.  218  ;  Luf  kin  r.  Curtis, 
13  id.  223 ;  Powell  ».  Monson  M.  Co.,  8  Mason,  847 ;  Cox  v.  Wells,  7  Blackford,  410. 
A  wife  may  act  as  the  attorney  of  her  husband,  but  only  to  convey  his  interest. 
Fowler  v.  Shearer,  7  Mass.  14.  Where  the  wife  joined  in  all  but  the  acknowledgment, 
which  she  refused,  her  interest  was  not  affected.  Martin  v.  D welly,  6  Wendell,  9. 
Where  a  wife  only  united  in  a  deed  because  she  was  advised  it  was  so  defectively 
drawn  as  not  to  barber  dower,  she  knowing  that  the  purchaser  was  not  aware  of  this, 
it  was  held  that  fraud  could  not  be  imputed  to  her,  being  a  married  woman.  McFar- 
land  V,  Febiger,  7  Ohio,  pt.  1,  im.  This  was  going  to  the  extreme  verge,  and  there 
appeared  to  be  a  disposition  to  recede  somewhat  Chestnut  v.  Shane,  16  Ohio,  699 ; 
Smith  V.  Handy,  id.  191.  But  in  Purcell  v.  Goshon,  17  Ohio,  106,  where  the  fee  was 
in  the  wife,  and  she  joined,  with  the  intention  of  conveying  it  for  a  cemetery,  but  by 
a  blunder  of  the  scrivener,  only  relinquished  dower,  it  was  held  the  mistake  could 
not  be  corrected.  By  statute  in  Ohio,  courts  are  now  authorized  to  correct  and 
relieve  against  any  errors,  mistakes,  and  defects  occurring  in  a  conveyance  of  land, 
by  a  husband  and  wife.  64  Ohio  Laws,  199.  Under  this  statute,  the  case  of  Purcell 
V.  Goshom  came  up  again,  and  the  deed  was  corrected.  11  Ohio  State,  641.  But 
this  is  limited  by  the  courts  strictly  to  cases  of  omissions,  defects,  or  errors.  Miller 
V,  Hine.  13  Ohio  State,  666  ;  Carney  v.  Hopple's  Heirs,  17  Ohio  State.  39.  This  8ta^ 
ute  is  only  permissive,  not  mandatory.     It  still  remains  for  the  courts  to  detennioe 
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that  a  married  woman  is  under  the  power  and  control  of  her 
husband;  to  such  a  degree  that  she  cannot  act  freely,  it  is  a  gen- 
eral principle,  as  we  have  seen,  that  her  deed  is  absolutely  void. 
But  as  it  is  often  desirable  that  she  should  be  able  to  part  with 
her  own  real  estate,  or  relinquish  her  dower  in  that  of  her  hus- 
band, it  is  provided  by  statute  that  if  she  be  eighteen  years  of 
age  she  meiyjoin  toith  her  husband  in  the  deed,  and  thus  make  a 
valid  conveyance.  The  precautions  taken  to  ascertain  that  the 
whole  has  been  done  by  her  free  assent,  have  been  already 
stated.  Unless,  however,  she  thus  join  with  her  husband,  her 
conveyance  is  utterly  void ;  and  his  power  to  incumber  her  es- 
tate, without  her  joining,  is  expressly  limited  by  another  statute 
to  the  duration  of  the  marriage.  Accordingly,  any  separate 
contract  made  by  the  husband  touching  the  wife^s  land  would 
instantly  cease  on  the  termination  of  the  marriage,  either  by  the 
death  of  one  of  the  parties  or  by  divorce.  But  to  this  inability 
of  the  wife  to  make  a  separate  conveyance  of  her  estate,  there  is 
one  exception ;  and  that  is,  where  she  acts  in  pursuance  of  a 
power  legally  conferred.  If  in  the  deed  or  will  conveying  to  her 
the  estate,  she  be  expressly  authorized  to  dispose  of  it  in  a  cer- 
tain manner,  she  can  execute  that  power  without  the  co-opera- 
tion of  her  husband.  With  respect  to  conveyances  to  each 
other,  the  legal  doctrine,  that  the  husband  and  wife  cannot  con- 
tract with  one  another,  makes  it  necessary  to  resort  to  a  circuity, 
when  either  wishes  to  convey  to  the  other.  The  conveyance  is 
first  made,  with  specific  directions,  to  a  trustee,  who  by  another 
conveyance,  in  execution  of  the  trust,  vests  the  title  in  the  party 
intended.  But  since  the  law  allows  this  to  be  thus  done  indi- 
rectly, what  evil  could  result  from  allowing  it  to  be  done  directly? 
Surely  the  trouble  thereby  saved  would  be  a  suflScient  reason  for 
making  this  case  an  exception  to  the  general  rule ;  and  in  equity 
this  is  done.' 

Partners,  (a)  If  partners  own  real  estate,  as  partnership  prop- 
erty, although  in  equity  such  property,  as  we  have  seen,  is  bound 
for  the  joint  debts,  yet  in  law,  partners  stand  on  the  same  footing 
as  an}'  other  tenants  in  common  ;  and,  accordingly,  if  a  convey- 
ance is  to  be  made  even  for  partnership  purposes,  all  the  partners 
must  join  in  the  deed,  with  their  separate  signatures  and  seals.  A 
conveyance  in  the  name  of  the  firm,  with  one  seal  for  all,  would 
not  be  sufficient,  for  two  reasons.  In  the  first  place,  partners  are 
not  like  corporations,  authorized  to  use  a  common  seal ;  and,  in 
the  next  place,  one  partner  is  not,  as  such,  authorized  to  sign  and 
seal  for  another.     He  must  have  a  regular  power  of  attorney  for 

under  what  circmnstances,  and  on  what  principles,  thej  will  grant  relief.  Hont  v. 
Hont,  20  Ohio  St.  119.  Where  a  deed  was  intended  by  husband  and  wife  to  convey 
the  entire  interest  in  land  of  which  they  were  tenants  in  common,  but  by  mistake 
his  interest  only  was  conveyed,  and  she  released  dower,  the  court  corrected  the  mis- 
take. Parol  evidence  was  admitted.  Smith  v,  Tuipin,  20  Ohio  St  478,  402. 
(a)  See  Greene  v.  Greene,  1  Ohio,  642 ;  cmU,  p.  239. 
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that  purpose,  as  much  as  if  acting  for  a  stranger.  It  has  indeed 
been  held,  that  if  all  the  partners  be  present  and  consent,  a  sign- 
ing and  sealing  by  one  will  make  the  instrument  the  deed  of  the 
whole.  But  I  presume  this  decision  would  not  embrace  convey- 
ances under  our  statute.  At  all  events,  the  safer  course  would 
be  for  all  the  partners  to  execute  the  deed,  either  personally  or 
by  attorney. 

Corporations,  (a)  Whether  corporations  can  hold  real  estate 
or  not,  depends,  as  we  have  seen,  upon  their  charter.  But,  having 
this  power,  their  conveyances  are  made  under  the  corporate  seal, 
which  is  affixed  by  the  proper  officer.  The  corporation  itself  is 
named  as  grantor,  its  corporate  name  is  subscribed,  and  the  ac- 
knowledgment is  made  by  the  same  officer.  There  is  a  case  in 
our  reports,  where  the  president  of  a  bank  executed  a  deed  in  his 
own  name,  and  under  his  own  private  seal ;  and,  although  the 
corporation  was  properly  named  as  grantor,  yet  this  defect  in  the 
execution  was  held  fatal  to  the  deed  as  a  legal  conveyance.  A 
court  of  equity,  however,  afterwards  held  the  deed  to  be  good  as 
a  contract  to  convey,  and  enforced  a  specific  perfoimance. 

Attorney  %  in  Fact,  (6)  The  parties  hitherto  spoken  of  have 
been  owners  of  the  land  to  be  conveyed.  Those  hereafter  to  be 
mentioned  are  the  agents  of  the  owners,  authorized  to  make  the 

(a)  Hatch  v.  Barr,  1  Ohio,  390;  Barr  r.  Hatch,  8  id.  527;  Webb  v.  Motor,  8  id. 
648.  Where  the  deed  of  a  corporation  is  signed  by  the  cashier  with  his  own  name, 
describing  himself  as  such  officer,  and  the  corporate  seal  is  affixed,  this  is  sufficient 
Sheehan  v.  Davis,  17  Ohio  St.  671.     Contra,  ZoUer  v.  Ide,  1  Neb.  439. 

(6)  Where  the  power  was  defective,  bat  the  principal  recognized  the  act,  it  was  held 
to  cure  the  defect.  Buchanan  v.  Upshaw,  1  How.  6o.  A  power  given  by  an  infant  is 
absolutely  void.  Lawrence  v.  McArter,  10  Ohio,  87.  A  power  given  by  a  married 
woman  must  be  acknowledged  by  her  in  order  to  bind  her.  Bocock  v.  Pavey,  8  Ohio 
State,  270.  Where  the  terms  of  the  power  are  departed  from  by  the  parol  assent  of 
the  principal,  equity  will  sustain  the  act.  Webster  v.  Harris,  16  Ohio.  490.  Where 
the  wife  does  not  join  in  the  power,  but  joins  with  the  attorney  in  the  conveyance, 
her  title  passes.  Glenn  v.  Bank  U.  S.  8  Oliio,  72.  A  recorder's  copy  of  a  defective 
power  is  not  evidence  to  prove  execution  of  the  lost  original,  but  only  its  contents. 
Webster  v.  Harris,  16  Ohio,  490.  Where  the  power  to  sell  land  has  become  coupled 
with  an  interest  before  revocation,  the  revocation  is  null.  Wheeler  v.  Knaggs,  8  Ohio, 
169. 

Form  of  a  Power  of  Attorney  to   Convey  Land.    Be  it  known  that ,  and 

,  his  wife,  do,  by  these  presents,  constitute  and  appoint their  attorney 

in  fact,  with  full  authority  to  sell  and  convey,  without  reservation  of  dower,  or  any 
other  right  whatsoever,  the  following  real  estate  in  fee-simple,  viz.  Idescribe  the  prop- 
ertyl,  and  to  execute  a  warranty  deed  therefor  to  the  purchaser;  and  generally,  to  do 
all  acts  necessary  for  conveying  as  complete  a  title  thereto  as  the  said  constituents 
could  themselves  convey ;  hereby  covenanting  with  all  whom  it  may  concern  to  ratify 
and  confirm  all  lawful  acts  done  in  pursuance  of  this  power.     Witness  the  hands  and 

seals  of  the  said  constituents,  this .     [Signatures  and  seals  of  the  constituents, 

and  attestation  by  two  subscribing  witnesses.] 

The  State  of ,  county  of .    Before  me, ,  a ,  personally 

appeared and his  wife,  the  above  named  constituents,  and  acknowledged 

the  signing  and  sealing  of  the  above  power  of  attorney  to  be  their  voluntary  act  and 

deed  for  the  uses  and  purposes  therein  expressed.    And  the  said ,  wife  of  the 

said ,  being  examined  by  me  separate  and  apart  from  her  said  husband,  and 

the  contents  of  the  above  power  of  attorney  being  explained  to  her,  declared  that 
she  did  voluntarily  sign  and  seal,  and  does  now  acknowledge  the  same,  and  that  she 

is  still  satisfied  therewith.    Witness  my  signature,  this w    [Signature  without 

seal] 
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conveyance  either  by  the  act  of  the  owner  or  by  the  operation  of 
law.  As  to  attorneys  in  fact,  we  have  seen  the  general  principle 
of  law  to  be,  that  they  must  derive  their  authority  to  act  from  an 
instrument  of  as  high  a  nature  as  that  which  they  are  required  to 
execute;  for  example,  to  execute  an  instrument  under  seal,  they 
must  be  authorized  by  a  writing  under  seal.  But  the  statute  of 
deeds  goes  much  further.  It  provides  that  all  powers  of  attorney, 
authorizing  the  conveyance  or  incumbrance  of  real  estate,  shall 
be  signed,  sealed,  attested,  acknowledged,  and  certified  in  the 
same  manner  as  deeds ;  and  also  that  such  powers  shall  be  re- 
corded in  the  proper  county,  before  the  conveyance  or  incum- 
brance is  made.  If  husband  and  wife  join  in  a  power  of  attorney, 
to  convey  her  estate  or  relinquish  her  dower,  the  statute  provides 
that  the  wife  may  revoke  such  power  at  any  time  before  the  sale 
or  conveyance,  provided  her  revocation  be  recorded  in  the  county ; 
but  if  not  so  revoked,  and  her  name  be  inserted  in  the  deed  made 
by  the  attorney,  her  rights  will  be  thereby  concluded.  A  con- 
veyance by  attorney  is  made  in  the  name  of  the  principal.  The 
attorney  does  not  affix  his  own  signature  and  seal,  but  those  of 
his  principal.  It  is  always  well  to  recite  the  substance  of  the 
power,  and  refer  to  the  book  and  page  of  the  record ;  though  a 
convej^ance  would  be  good  without.  An  executor,  authorized  by 
the  will,  or  a  trustee  by  deed  or  will,  is  to  all  intents  and  pur- 
poses an  attorney  in  fact.  But  where  the  power  is  conferred  by 
will,  there  is  an  exception  to  the  general  principle  above  stated, 
that  the  power  to  sign  and  seal  must  be  given  under  seal ;  since, 
as  we  have  already  seen,  a  will  is  not  required  to  be  under 
seal. 

Sheriffs,  (a)     The  parties  which  remain  to  be  described  are 

(a)  On  the  general  subject  of  sales  on  execution,  see  2  Black.  Com.  486;  4  Kent, 
Com.  428;  Wheaton  v.  Sexton,  4  Wheaton,  503  ;  Voorhees  v.  Bank,  U.  S.,  10  Peters, 
449.  In  this  note  I  shall  refer  to  local  decisions,  under  the  head  of  judgment  liens, 
and  proceedings  on  execution,  levy,  sale,  &c. 

Judgment  Liens.  The  first  requisite  for  a  good  title  under  a  judgment  is,  that  such 
judgment  should  have  been  a  lien  on  the  land  in  question.  In  Koads  v.  Symmes,  1 
Ohio,  281,  which  referred  back  to  1800,  there  was  no  statute  making  it  a  lien,  but  it 
was  held  to  be  such  at  common  law.  And  see  M'Cormick  v,  Alexander,  2  Ohio,  65, 
where  the  history  of  judgment  liens  is  fully  considered ;  also  Way  mire  v,  Staley,  8 
Ohio,  866.  It  was  early  decided  that  the  validity  of  the  original  judgment  cannot  be 
questioned  collaterally.  Starr  v.  Starr,  1  Ohio,  821.  But,  on  this  subject,  in  Paine  v, 
Moreland,  15  Ohio,  445,  the  court  say,  "  The  distinction  is  between  the  lack  of  power, 
or  want  of  jurisdiction  in  the  court,  and  a  wrongful  or  defective  execution  of  power. 
In  the  first  instance,  all  acts  of  the  court  not  having  jurisdiction  or  power  are  void  ; 
in  the  latter  voidable  only.  A  court  then  may  act,  first,  without  power  or  jnrisdic- 
tion ;  second,  having  power  of  jurisdiction,  may  exercise  it  wrongfully ;  or  third, 
irregnUrly.  In  the  first  instance,  the  act  or  judgment  of  the  court  is  wholly  void,  and 
is  as  though  it  had  not  been  done.  The  second  is  wrong,  and  must  be  reversed  upon 
error.  The  third  is  irregular,  and  mast  be  corrected  by  motion."  And  see,  to  the 
same  effect,  Cochran  v.  Ix>ring,  17  Ohio,  423  ;  bat  where  it  is  held  that  a  title 
acquired  while  a  judgment  is  in  force,  is  not  affected  by  a  subsequent  reversal.  Also, 
Hunt  V.  Yeatman,  8  Ohio,  15.  A  judgment  is  not  a  lien  upon  after-acquired  land 
aliened  before  levy..  Miller  v.  Murphy,  4  Ohio,  92 ;  Phelps  v.  Butler,  2  id.  224.  A  levy 
on  part  releases  the  rest,  as  to  younger  judgments.  Walpole  v.  Ink,  9  Ohio,  142.  A 
justice's  judgment  is  not  a  lien  until  made  so  by  proceedings  in  a  court  of  record.  Jack- 
man  r.  Uallock,  1  Ohio,  818 ;  Hill  v,  Kling,  4  id.  135;  Edmiston  v.  Edmiston,  2  id.  251. 
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agents  appointed  by  the  law  to  make  conveyances  for  the  pay- 
ment of  debts.     They  do  not,  like  attorneys,  act  in  the  name  of 

Land  bondjide  sold,  but  not  conrejed,  is  not  subject  to  a  subsequent  judgment  lien. 
Manlej  v.  Hunt,  1  Ohio,  257.  But  a  mortgagor's  equity  of  redemption  is.  Plielps  v. 
Butler,  2  Ohio,  224.  So  are  permanent  leaseholds.  Northern  Bank  v.  Rossa,  18  Ohio, 
884.  The  equitable  estate  of  a  vendee  under  a  contract  for  the  sale  of  lands,  who  is 
not  in  possession  thereof,  cannot  be  levied  upon  and  sold  to  satisfy  a  judgment  against 
Inm.  Haynes  v.  Baker,  6  Ohio  State,  253.  A  decree  for  money  is  a  general  lien,  but 
a  decree  of  foreclosure  is  not  a  lien  upon  other  lands.  Myers  v.  Hewitt,  16  Ohio,  449. 
Chancery  will  not  aid  in  enforcing  a  judgment  lien,  because  there  is  a  remedy  at 
law.  Miami  v.  Turpin,  8  Ohio,  514 ;  Douglass  v.  Houston,  6  id.  156.  A  judgment 
in  the  United  States  circuit  court  is  a  lien  from  the  first  day  of  the  term  on  all  lands 
in  the  State.  Sellers  v.  Corwin,  5  Ohio,  308.  When  a  judgment  becomes  dormant 
tlie  lien  ceases,  and  a  revival  does  not  relate  back.  Ly tie  v.  Cincinnati,  4  Ohio,  459. 
Norton  v.  Beaver,  5  id.  178 ;  Hutchinson  v.  Hutchinson,  15  id.  800.  A  recognizance, 
notwithstanding  its  terms,  is  not  a  lien  until  judgment.  Dewitt  v.  Osbom,  6  Ohio, 
480.  A  supersedeas  in  error  only  suspends  the  lien.  Conn  v,  Doyle,  2  Ohio,  318. 
Where  defendant  on  ca.  sa.  turns  out  land,  the  residue  is  not  discharged.  Douglas  v. 
Wallace,  11  Ohio,  42.  By  the  Code,  a  confessed  judgment  only  binds  land  from  its 
date.  §  421 ;  and  see  Urbana  v.  Baldwin,  3  Ohio,  65  ;  Kiddle  v,  Bryan,  5  id.  48.  Since 
1824,  to  save  priority,  execution  must  be  levied  within  the  year.  Norton  v.  Beaver,  5 
Ohio,  178.  If  there  be  several  judgments,  and  none  levied  within  the  year,  they  are 
all  equal,  and  the  first  levy  will  be  preferred.  But  a  junior  judgment  levied  within 
the  year  prevails  over  a  senior  judgment  not  so  levied,  though  levied  first.  Patton  v. 
Sheriff,  2  Ohio,  895 ;  Shuee  v.  i  ergusun,  8  id.  186 ;  Earnfit  v.  Winans,  id.  135 ;  Sellers 
V.  Corwin,  5  id.  808 ;  Scoggins  v.  Atherton,  0  id.  30.  As  to  priorities  between  mort- 
gages and  judgment  liens,  see  Brazee  v.  Lancaster,  14  Ohio,  319;  Holliday  v.  Frank- 
lin, 16  id.  588;  Myers  v,  Hewitt,  16  id.  499;  Fitch  v,  Mendenhall,  17  id.  578;  Tous- 
ley  V.  Tousley,  5  Ohio  State,  78.  The  lien  of  a  levy  under  an  execution  is  not 
vacated  by  a  subsequent  appeal  of  the  case  to  the  supreme  court  by  the  judgment 
debtor.  When  a  court  of  equity  is  called  upon  in  the  enforcement  of  legal  liens,  the 
legal  priorities  of  such  liens  will  control  their  rights  in  equity.  Moore  v.  Ritteuhouse, 
15  Ohio  State,  810. 

Execution,  Levy,  Sale,  ^.  Execution  may  issue  upon  an  order  of  maintenance  under 
the  bastardy  act.  Darby  v.  Carson,  9  Ohio,  149.  Where  the  plaintiff  purchases  on 
his  own  execution  and  the  title  fails,  he  cannot  have  a  new  execution.  Vattier  r.  Lytle, 
6  Ohio,  477.  There  must  be  good  cause  to  justify  the  relinquishment  of  a  levy  to  the 
prejudice  of  subsequent  lien-holders.  Com.  Bank  r.  Western,  11  Ohio,  444;  Ford  v. 
Skinner,  4  id.  378.  The  return  of  a  levy  cannot  be  amended  so  as  to  affect  liens 
acquired  between  the  levy  and  amendment  Ohio  Trust  Co.  i;.  Urbana  Ins.  Co.  18  Ohio, 
220.  A  second  levy  before  the  first  is  disposed  of  is  void ;  but  a  levy  is  not  vacated  by 
supersedeas  in  error,  nor  by  quashing  a  vendi.  Arnold  t^.  Fuller,  1  Ohio,  458.  Tak- 
ing out  a  fi.  fa,  instead  of  a  vend.  ex.  does  not  avoid  a  previous  levy.  Burton 
t;.  Lord,  10  Ohio  State.  453.  The  levy  operates  as  a  satisfaction  while  undis- 
posed of.  Cass  r.  Adams,  3  Ohio,  223 ;  but  see  Reynolds  v.  Rogers,  5  id.  169 ; 
Walsh  V.  Kinger,  2  id.  827.  When  set  aside,  the  parties  stand,  with  respect  to 
liens,  as  if  no  lerv  had  been  made.  Patton  v.  Sheriff,  2  Ohio,  895.  Where  the 
execution  is  issued  and  levied  after  the  death  of  the  defendant,  it  is  null.  Massie 
V.  Long,  2  Ohio,  287;  McCartney  v.  Reed,  5  id.  221.  A  levy  upon  suflScient 
goods,  afterwards  discharged,  discharges  lien  upon  land,  as  against  a  purchaser. 
Ford  P.  Skinner,  7  Ohio,  pt.  2, 148.  Where  the  writ  has  no  seal,  the  levy  is  void. 
Boal  V.  King,  6  Ohio,  11.  Where  there  are  several  levies  only  one  sale  is  necessary. 
Douglas  V.  M'Coy,  5  Ohio,  522.  An  ambiguous  description  in  a  levy  may  be  explained 
by  parol.  Matthews  v.  Thompson,  8  Ohio,  272.  Morgan  ».  Spangler,  14  Ohio 
State,  102.  Prior  to  1824,  a  sheriff,  after  office  expired,  might  complete  proceed- 
ings commenced  by  him.  Fowble  i*.  Rayberg,  4  Ohio,  45.  As  to  appraisemeni  and 
advertisement,  see  Allen  v.  Parish,  3  Ohio.  187 ;  Fitch  v.  Dunlap,  2  id.  78 ;  Patrick  v. 
Oosterout,  1  id.  27 ;  1  id.  235 ;  Roads  ».  Symmes,  1  id.  281 ;  Wiles  v.  Baylor,  1  id.  609. 
Where  lands  subject  to  lien  have  been  sold  by  the  debtor,  the  sheriff  must  sell  in  the 
inverse  order.  Commercial  Bank  v.  Western,  11  Ohio,  444.  If  the  plaintiff  purchases, 
he  is  affected  by  error  in  the  judgment,  though  a  stranger  would  not  be.  Walpole 
17.  Ink,  9  Ohio,  142.  A  purchase  by  one  of  the  appraisers  is  not  strictly  Toid,  and 
will  be  set  aside  only  on  a  direct  proceeding  by  a  party  in  interest.  Terrill  v.  Auchauer. 
14  Ohio  State,  80.  The  purchaser  is  subrogated  to  all  the  rights  of  the  plaintiff, 
as  against  the  defendant.    Barr  v.  Hatch^  8  Ohio.  527;  Riddle  v.  Bryan,  5  id.  48. 
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the  owners ;  bnt  simpl j  describe  themselves  as  officers  of  the  law. 
They  are  sheriffs^  insolvent  commissionersy  avditors^  and  execiUors 
or  administrators.  I  shall  begin  with  the  sheriffs  who  acts  in  all 
cases  where  property  is  sold  to  satisfy  a  judgment  or  decree,  ex- 
cept where  the  court  of  chancery  appoints  a  master  for  this  pur- 
pose ;  and  the  proceedings  are  the  same  on  a  judgment  as  on  a 
decree.  There  was  a  time  when  realty  could  not  be  sold  for  debt ; 
and  even  now,  in  some  places,  the  rents  and  profits  only  can  be 
appropriated  to  this  object.  But  here  the  only  distinction  be- 
tween realty  and  personalty  is,  that  the  latter  must  be  sold  fii*st. 
The  execution  commands  the  officer  to  make  the  money  out  of 
the  personalty ;  and  for  want  thereof,  out  of  the  realty. 

1.  Levy.  The  first  step  in  executing  the  writ  is  to  levy  it  upon 
the  property.  If  it  be  personalty,  the  sheriff  takes  actual  posses- 
sion, and  returns  an  inventory,  (a)  If  it  be  realty,  the  levy  is 
made,  without  taking  possession,  by  returning  a  description  of 
the  property. 

2.  Appraisement.  The  next  step  with  respect  to  realty,  is  the 
appraisement.  This  is  made  upon  actual  view  of  the  premises, 
by  three  freeholders  of  the  county,  selected  and  sworn  by  the 
sheriff;  and  a  copy  is  deposited  in  the  clerk's  office.  The  object 
of  the  appraisement  is  to  prevent  the  land  from  being  sacrificed ; 
for  it  cannot  be  sold  for  less  than  two-thirds  of  its  appraised 
value ;  unless  it  be  for  a  debt  or  tax  due  the  State,  or  to  make  up 
the  default  of  a  public  officer.  -  But,  though  a  contrary  opinion 
was  once  held,  it  is  now  settled  upon  the  fullest  argument,  that 
this  provision  requiring  an  appraisement,  is  merely  directory  to 
the  sheriff;  if  he  omits  to  have  it  made,  he  is  liable  to  a  penalty, 
and  either  of  the  parties  to  the  judgment  may  have  the  proceed- 
ings stayed  or  set  aside,  at  any  time  before  the  execution  of  the 
deed ;  but  afterwards,  the  fact  that  there  was  no  appraisement, 
will  not  affect  the  title  of  the  purchaser.  With  respect  to  per- 
sonalty, there  was  no  appraisement  until  the  act  of  1843  put  it  in 

Where  the  return  is  not  sold  because  the  purchaser  refused  to  pay,  and  there  was  a 
sale  upon  a  vendi,  without  objection  at  the  time,  it  cannot  be  questioned  afterwards. 
Bisbee  v.  Hall,  3  Ohio,  449.  And  see  further  as  to  title  of  purchaser,  Beggs  u.  Thomp- 
son, 2  Ohio,  96  ;  Phelps  v.  Butler,  2  id.  224.  A  deed  is  valid  if  executed  by  the  deputy 
sheriff.  Haines  v.  Lindsey,  4  Ohio,  88 ;  Anderson  v.  Brown,  9  id.  151 ;  and  evidence 
may  be  received  to  show  that  a  sheriff's  deed  does  not  cover  all  the  land  included  in 
the  description.  Longworth  v.  Bank  D.  S.,  6  Ohio,  636.  The  order  of  confirmation 
is  indispensable  to  support  the  sheriff's  deed.  Curtis  v.  Norton,  1  Ohio,  278 ;  Bucking- 
ham V.  Granville,  2  id.  360.  A  sheriff's  deed  takes  effect  from  the  day  of  sale.  Boyd 
V.  Longworth,  11  Ohio,  235.  Thomas  v,  Crofut,  14  N.  Y.  474.  And  see  further, 
Armstrong  u,  McCoy,  8  Ohio,  128 ;  Scribner  v.  Lockwood,9  id.  184 ;  Goudy  v.  Shank, 
8  id.  415;  Foster  v.  Dugan,  8  id.  87;  Rhonemus  v.  Corwin,  9  Ohio  State,  366. 
Where  the  order  of  confirmation  of  a  sale  is  set  aside  on  error,  after  the  execution 
of  the  sheriff's  deed,  but  before  any  legal  conveyance  by  the  purchaser,  the  title 
acquired  by  the  deed  is  divested  by  the  order  setting  aside  the  order  of  confirmation. 
McBain  v.  McBain,  15  Ohio  State,  373. 

(a)  A  levy  must  be  public,  open,  and  unequivocal.  When  personal  property  is  so 
cumbrous  that  the  sheriff  cannot  take  it  into  his  manual  possession,  he  must  use  proper 
diligence  to  notify  the  owners  or  their  agents,  or  the  levy  will  be  postponed  to  junior 
liens  without  notice.    Minor  v.  Smith,  13  Ohio  State,  79. 
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the  power  of  the  judgment  debtor  to  claim  an  appraisement  if  he 
saw  proper, 

8.  Advertisement,  The  next  step  is  to  advertise  the  property. 
The  notice  for  realty  must  be  given  thirty  days^  and  for  personalty, 
ten  days  before  the  sale ;  either  by  advertisement  in  some  news- 
paper printed  in  the  county,  or,  if  there  be  none,  then  in  some 
newspaper  circulating  therein ;  and  by  posting  up  a  notice  at  the 
court-house  door,  and  in  five  other  public  places.  The  statute 
expressly  provides,  that  if  a  sale  be  made  without  such  advertise- 
ment, it  may  be  set  aside  on  motion.  But  this  provision  like  that 
requiring  an  appraisement,  is  merely  directory  to  the  sheriff,  and 
if  a  sale  be  completed  without  it,  the  title  of  the  purchaser  is  not 
thereby  affected. 

4.  Scde.  The  next  step  is  the  sale.  Realty  is  sold  at  auction, 
at  the  court-house  door ;  and  personalty  is  sold  where  it  happens 
to  be.  Neither  the  sheriff  nor  appraisers  can  purchase  directly  or 
indirectly.  A  private  sale  is  never  permitted  ;  the  property  is 
sold  at  public  auction  because  the  law  presumes  that  in  this  way 
it  will  be  most  likely  to  bring  its  fair  value. 

5.  Return.  The  next  step  is  to  returfi  the  writ  with  the  pro- 
ceedings thereon  to  the  court  at  its  next  terra,  pursuant  to  the 
command  thereof.  But  provision  is  made,  that  when  land  has 
been  twice  offered,  and  remains  unsold  for  want  of  bidders,  the 
court,  on  motion  of  the  plaintiff,  may,  if  they  see  proper,  order  a 
new  appraisement,  or  a  new  levy  and  appraisement,  as  the  case 
may  require. 

6.  Confirmation.  Upon  the  return  of  a  sale  of  realty,  the  court 
examine  the  proceedings  of  the  sheriff,  and  hear  objections,  if  any 
are  offered.  If  the  proceedings  are  found  to  be  correct,  an  order 
is  entered  on  the  journal,  that  the  sheriff  make  a  deed  to  the  pur- 
chaser. Until  this  order  is  made,  he  may  retain  the  purchase- 
money  in  his  hands.  And  it  has  been  decided  that  this  order  of 
court  is  absolutely  necessary  to  the  validity  of  the  deed  ;  and  if 
not  made  and  entered  on  the  journal,  the  deed  is  good  for  noth- 
ing. On  a  motion  for  this  order,  it  has  been  held,  that  the  court 
will  only  look  to  the  execution,  and  the  proceedings  of  the  sheriff, 
and  not  to  any  defects  prior  to  the  execution ;  though  on  a  motion 
to  set  aside  the  execution  and  proceedings,  every  thing  after  the 
judgment  is  examinable. 

7.  Deed.  All  is  now  ready  for  the  execution  of  the  deed.  This 
is  done  by  the  sheriff,  who  signs,  seals,  and  acknowledges  the  deed 
in  his  official  capacity.  The  statute  expressly  provides  what  the 
deed  shall  recite ;  namely,  the  parties  to  the  judgment,  the  kind  of 
action,  the  amount  of  the  judgment,  the  term  when  it  was  ren- 
dered, and  the  substance  of  the  several  executions.  The  inten- 
tion is,  that  the  deed  shall  show  upon  its  face  whatever  is  material 
to  the  title  of  the  purchaser ;  and  accordingly,  the  appraisement 
and  advertisement  are  not  required  to  be  recited,  because  they 
are  not  essential  to  the  validity  of  the  deed.    But  at  the  same 
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time  the  statute  omits  to  mention  the  order  of  court,  which,  as  we 
have  seen,  is  material,  though  it  need  not  be  recited.  The  deed 
thus  made,  is  declared  to  be  prima  facie  evidence  of  the  legality 
of  the  sale  and  the  proceedings  therein,  until  the  contrary  be 
proved  ;  that  is,  the  burden  of  impeaching  the  deed,  for  want  of 
correctness  in  the  proceedings,  falls  upon  the  other  party  ;  while 
the  purchaser  is  required  in  the  first  instance  merely  to  produce 
his  deed,  without  proving  any  of  the  preliminaries.  And  the 
statute  further  declares  that  such  deed  shall  vest  in  the  purchaser 
as  good  a  title  as  was  vested  in  the  party,  at,  or  after,  the  time 
when  his  land  became  liable  to  the  satisfaction  of  the  judgment. 

Commissioners  of  Insolvents,  (a)  We  have  seen  that  by  the  act 
for  the  relief  of  insolvent  debtors,  a  commissioner  of  insolvents  is 
appointed  in  each  county,  to  receive  and  dispose  of  their  property 
for  the  benefit  of  their  creditors.  Every  peraon  appljang  for  the 
benefit  of  this  act,  is  required  to  deliver  to  the  commissioner  a 
written  inventory  of  all  his  property,  both  real  and  personal, 
together  with  a  written  assignment  thereof.  And  this  assignment 
operates  as  a  conveyance  to  the  commissioner  of  all  the  interest  of 
the  applicant,  though  it  is  expressly  provided  that  no  particular 
form  of  assignment  shall  be  required.  Here,  then,  is  a  case  where 
real  estate  may  be  conveyed  by  the  act  of  the  owner,  without  the 
formalities  of  a  deed.  It  is  sufficient  if  it  be  in  writing,  and 
the  property  will  pass,  though  not  particularly  specified,  either  in 
the  inventory  or  schedule;  such  being  the  express  provision. 
But  as  this  is  in  derogation  of  the  general  law,  our  court  has  de- 
cided that  an  assignment  by  an  insolvent  debtor  in  Pennsylvania, 
does  not  pass  his  real  estate  in  Ohio,  for  this  can  only  be  trans- 
ferred in  pursuance  of  our  own  laws.  As  this  point  has  been  twice 
decided,  we  must  consider  it  the  law ;  but  I  cannot  perceive  its 
propriety,  for  in  the  statute  of  deeds  it  is  expressly  provided,  that 
conveyances  made  pursuant  to  the  laws  of  other  States  shall  be 
good  here.  The  commissioner,  being  thus  made  the  trustee  of 
the  legal  title,  is  directed  to  have  the  property  appraised,  and  sell 
the  same  at  public  auction,  after  giving  at  least  thirty  days' 
notice.  This  is  all  that  the  statute  says  on  the  subject.  It  is 
entirely  silent  with  respect  to  the  deed  to  be  made  by  the  com- 
missioner. But  it  is  manifest  that  such  deed  will  convey  all  the 
title  which  the  insolvent  had  at  the  time  of  application,  and  must 
be  executed  with  all  the  formalities  of  any  other  deed.  As  to 
the  recitals,  it  would  be  proper  after  the  analogy  of  a  sheriff's 
deed,  to  recite  the  application^  assignment^  and  sale  ;  though,  as 
these  are  not  expressly  made  necessary,  the  deed  would  be  valid 
without  them. 

(a)  See  2  Black.  Com.  2S5;  2  Kent,  Com.  389.  The  two  cases  alluded  to  in  the 
text,  M'Cullough  v.  Koderick.  2  Ohio,  234,  and  Rogers  v.  Allen,  3  id.  488,  appear  to 
be  overruled  by  Sortwell  v.  Jewett,  9  Ohio,  180,  where  it  was  held  that  an  assign- 
ment elsewhere  of  land  *in  Ohio,  which  would  be  good  if  made  In  Ohio,  will  prevail 
over  a  subsequent  attachment  made  in  Ohio. 
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Auditorn  —  Tax  TMen.  (a)  By  the  present  law,  the  auditor  is 
the  person  appointed  to  make  conveyance  of  land  sold  for  taxes. 
In  discussing  this  topic,  therefore,  the  whole  subject  of  tax  title$ 
comes  under  consideration ;  and  our  court  has  laid  down,  and 
reiterated,  the  doctrine,  that  much  greater  strictness  is  to  be 
observed  with  respect  to  these  titles,  than  with  respect  to  titles 
acquired  under  execution.    The  purchaser  is  bound  to  inquire 

(a)  See  Black  well  on  Tax  Titles.  With  regard  to  tax  titles,  our  court  has  said, 
in  Holt  L*.  Hemphill,  3  Ohio,  232 :  "  In  deciding  upon  tax  titles,  great  strictness  has 
always  been  obseryed,  and  less  latitude  given  than  in  proceedings  on  judgment  and 
execution.  A  collector  who  sells  land  for  taxes  must  act  in  conformity  with  the  law 
from  which  he  derives  his  power ;  and  the  purchaser  is  bound  to  inquire  whether  he 
has  done  so  or  not.  He  acts  at  his  peril,  and  cannot  sustain  his  title  without  showing 
the  authority  of  the  collector,  and  the  regularity  of  the  proceeding.  In  these  cases, 
the  maxim  caveat  emj^or  applies."  Taxes  are  both  a  personal  debt  of  him  in  whose 
name  the  lands  are  listed,  as  also  a  lien  upon  them,  —  and  where  the  lands  have  been 
sold  on  execution  after  the  taxes  had  been  assessed,  proceedings  for  the  collection  of 
the  taxes  may  be  had  either  against  (he  land  or  agaiusc  the  party  in  whose  name  they 
were  listed,  — and  in  either  case  such  party  or  tlie  purchaser  of  the  land,  when  com- 
pelled to  pay  the  taxes,  has  no  right  of  action  against  the  other  to  recover  the  amount. 
Creps  r.  Baird,  8  Ohio  State,  277.  Where  town  lots  were  separately  listed,  adver- 
tised, and  sold,  but  assessed  in  gross,  the  sale  is  invalid.  Willey  v.  Scoville,  9  Ohio, 
43.  Where  the  listing  was  so  many  acres,  in  a  named  subdivision,  which  contained 
more,  the  sale  was  invalid.  Burchard  v.  Hubbard,  11  Ohio,  316 ;  Turney  v.  Yeoman, 
16  id.  24 ;  Lafferty  v.  Byers,  5  id.  4&S.  A  description  upon  a  duplicate  and  a  sale  for 
taxes  of  a  tract  of  land,  as  one  hundred  and  fifty  acres,  part  of  section  30,  N.  W.  cor- 
ner, is  defective,  unless  the  160  acres  were  situate  on  the  N.  W.  corner  of  the  section 
and  in  a  square  form.  Stewart  v.  Aten,  6  Ohio  State,  257.  See  Winkler  i;.  Higgins, 
9  id.  699.  The  recital  in  the  deed  that  all  the  preliminary  steps  have  been  taken, 
does  not  obviate  the  necessity  of  proving  tlie  facts.  Thompson  v.  Gotham,  9  Ohio, 
170.  Unless  the  auditor's  book  show  a  legal  advertisement,  the  sale  is  void.  Kellogg 
V.  McLaughlin,  8  Ohio,  114.  The  assessment  upon  part  of  a  lot,  without  specifying 
what  part,  is  too  vague.  Massie  v.  Long.  2  Ohio,  287.  After  the  survey  of  an  entry 
has  been  recorded,  the  withdrawal  of  the  entry  will  not  avoid  the  tax  lien  of  the  State. 
Holt  V.  Hemphill,  8  Ohio,  232.  When  land  is  regularly  sold  for  taxes,  it  is  not  merely 
the  interest  of  him  in  whose  name  it  is  listed,  but  the  land  itself  which  passes  in  fee- 
simple.  M'Millan  v.  Bobbins,  6  Ohio,  28.  Even  where  the  tax  sale  is  invalid,  a  lien- 
holder  cannot  have  it  set  aside  without  tendering  the  tax,  penalty,  and  interest.  Gillett 
V.  Webster,  16  Ohio,  623.  Every  thing  required  to  be  done  in  the  auditor's  office  must 
be  proved  by  transcripts  therefrom.  Carlisle  t\  Longworth,  6  Ohio,  868.  And  see  ss 
to  the  strictness  required,  Lafferty  v,  Byers,  6  Ohio,  468 ;  Treon  o.  Emerick,  6  id.  391*; 
Winder  v.  Sterling,  7  id.  pt.  2, 190 ;  Buckley  v.  Osbom,  8  id.  180 ;  Wilkins  v.  Huse,  9  id. 
154 ;  Barger  v.  Jackson,  9  id.  163 ;  HoUister  r.  Bennet,  9  id.  83 ;  Harmon  v.  Stockwell, 
9  id.  93 ;  Jones  v.  Devore,  8  Ohio  State,  430.  Skinner  v.  Brown,  17  Ohio  State,  88. 
As  to  injunctions  to  restrain  tlie  collection  of  an  illegal  tax,  see  Burnet  v.  CiDcinnati,3 
Ohio,  73;  M'Coy  v.  Chillicothe.  8  id.  .370;  Osborn  v.  Bank  U.S.  9  Wheaton,  751  j  Cin. 
Gas  Co.  v.  Bowman,  Handy's  S.  C.  Rep.  289 ;  Christopher  v.  Mayor,  13  Barbour,  667 ; 
De  Baum  v.  Mayor,  16  id.  392.  The  certificate  of  purchase  at  tax  sale  passes  to  the 
heirs  of  the  purchaser.  Rice  o.  White,  8  Ohio,  216.  For  proceedings  in  redemption  of 
land  sold  for  taxes,  see  Street  v.  Francis,  3  Ohio,  277 ;  Masterson  v.  Beasely,  3  id.  301 ; 
Rawson  v.  Boughton,  5  id.  828;  Reynolds  v.  Leiper,  7  id.  pt.  1, 17.  The  provision 
for  forfeiture  of  a  life-estate  for  non-payment  of  taxes  is  constitutional.  M'MiUan  r. 
Bobbins,  5  Ohio,  28.  The  forfeiture  only  operates  against  those  claiming  under  the 
State.  Thevenin  v.  Slocum,  16  Ohio,  619.  Where  a  forfeiture  is  claimed,  the  law 
must  be  strictly  complied  with.  Uannel  v.  Smith,  16  Ohio,  134 ;  Vanzant  v.  Da  vies, 
6  Ohio  State,  62.  The  statute  of  limitations  does  not  run  against  the  tax  lien  of  the 
State.  Monroe  v.  Morris,  7  Ohio,  pt.  1,  262.  As  to  the  title  acquired  by  the  pur- 
chaser, see  Stewart  v.  Parish,  6  Ohio,  476;  Wallace  v.  Seymour.  7  id.  pt.  1, 166 ;  Ren- 
nick  V,  Wallace,  8  id.  689 ;  Douglass  v.  Dangerfield,  14  id.  622 ;  Turney  v.  Yeoman,  14 
id.  207  ;  Gwyniie  t^.  Neiswanger,  16  id.  367 ;  Milliken  v.  Starling,  16  id.  61.  A  valid 
sale  for  non-payment  of  taxes  bars  all  rights  of  dower.  Jones  v.  Devore,  8  Ohio 
State.  430.  A  county  auditor's  deed,  duly  executed,  is  primd  fade  evidenoe  of  tide 
in  the  purchaser.    Stanbery  v.  SiUon,  13  Ohio  State,  671. 


XmJB  BY  FUBCHASB.  425 

whether  all  the  preliminaiy  requisitions  of  the  law  have  been 
complied  with ;  and  it  therefore  becomes  important  to  know 
what  these  are. 

1.  The  land  must  have  been  regularly  lUted  by  the  assessor  for 
taxation. 

2.  The  land  must  be  €ts8e$$ed  and  returned  by  the  assessor. 

8.  There  must  be  a  duplicate  of  assessments^  made  by  the  audi- 
tor, and  a  copy  handed  to  the  treasurer  for  collection. 

4.  There  must  be  a  notice  of  the  aggregate  amount  of  taxes  for 
each  hundred  dollars  in  value.  This  must  be  given  by  the  treas- 
urer, immediately  after  receiving  the  duplicate,  by  advertising  six 
weeks  in  the  newspaper,  and  posting  in  three  places  in  each  town- 
ship. 

5.  A  delinquency  does  not  exist  until  the  twentieth  day  of  De- 
cember. After  which  the  treasurer  may  distrain  personal  prop- 
erty. But  payment  may  be  made  at  any  time  before  distress,  by 
paying  five  per  cent  penalty. 

6.  On  the  first  Monday  of  January,  the  treasurer  must  settle 
with  the  auditor,  and  make  return  of  the  delinquent  taxes  under 
oath. 

7.  By  the  first  day  of  October,  in  each  year,  the  auditor  must 
make  out  a  list  of  all  land  returned  delinquent  for  the  preceding 
year,  charging  the  delinquent  tax  with  a  penalty  of  twenty-five 
per  cent  and  interest,  and  the  current  tax.  This  list,  certified 
and  signed,  must  be  published  for  four  weeks,  together  with  a 
notice  that  such  land  will  be  sold  to  pay  the  taxes  and  charges, 
on  the  sesond  Monday  in  January,  unless  payment  be  previously 
made.  This  list  and  notice,  with  the  name  of  the  paper  in  which 
it  was  published,  must  be  recorded  by  the  auditor,  in  a  book  to 
be  kept  for  the  purpose. 

8.  On  the  second  Monday  of  January,  the  treasurer  must  sell 
the  land  at  the  court-house,  for  cash  only ;  that  is,  the  person 
offering  to  pay  the  taxes  and  charges  due  on  a  given  tract  for  the 
least  quantity  thereof,  upon  immediate  payment,  becomes  the  pur- 
chaser of  such  quantity,  of  all  which  the  auditor,  who  is  required 
to  be  in  attendance,  must  make  a  record.  The  auditor  must  also 
give  the  purchaser  a  certificate  of  purchase,  specifying  the  price 
and  quantity,  which  certificate  is  assignable. 

9.  At  any  time  within  two  years  from  the  sale,  or  in  case  of 
disability,  two  years  from  the  removal  thereof,  the  owner  may 
redeem  the  land  sold,  by  application  to  the  court  of  common  pleas. 
But  he  must  give  six  weeks'  notice  of  his  intention,  in  some  news- 
paper ;  and  must  deposit  in  court  the  amount  for  which  the  land 
was  sold,  all  taxes  subsequently  paid  and  interest,  together  with 
fifty  per  cent  on  that  amount,  as  redemption  money.  If,  on  hear- 
ing, the  court  allow  him  to  redeem,  he  must  also  pay  the  costs  of 
the  application,  and  compensate  the  purchaser  for  all  valuable 
improvements  made  on  the  land  since  the  sale.  And  he  must, 
within  thirty  days,  cause  a  certified  copy  of  the  order  of  redemp* 
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tion  to  be  recorded  in  the  recorder*s  office.    This  order  vests  in 
the  applicant  all  the  title  which  passed  by  the  sale. 

10.  After  the  lapse  of  two  years,  the  holder  of  the  certificate  of 
purchase,  if  the  land  has  not  been  redeemed,  may  produce  the 
same  to  the  auditor  and  require  a  deed;  and  the  auditor  is  then 
bound  to  make  the  deed.  Nothing  is  said  about  recitals,  but  it 
would  seem  from  analogy  to  a  sheriffs  deed  that  the  auditor's 
deed  should  recite  all  the  essential  preliminaries  before  enumer- 
ated ;  though  probably  a  deed  would  not  be  void  for  want  of 
these  recitals. 

11.  The  statute  then  provides  as  follows :  *^  that  the  deed  go 
made  by  the  auditor  shall  vest  in  the  grantee  a  good  and  valid 
title  both  in  law  and  equity,  and  shall  be  received  in  all  courts 
as  prima  fade  evidence  of  a  good  and  valid  title."  And  upon 
this  provision,  our  court  has  decided,  that  before  an  auditor's 
deed  can  be  offered  in  evidence  to  prove  the  title  of  the  purchaser, 
proof  must  be  given  of  the  legality  of  the  sale,  by  transcripts  from 
the  various  records  of  the  proceedings  on  which  the  sale  is  found- 
ed ;  and  then  the  deed  will  be  prima  facie  evidence  of  title  ;  that 
is,  it  will  not  be  necessary  to  go  back  beyond  these  proceeding's, 
unless  it  be  to  answer  objections  raised  on  the  other  side.  As  the 
right  owner  may  not  always  be  known,  it  is  provided  that  the  fact 
of  the  land  being  listed  in  any  other  name,  shall  not  invalidate  the 
sale,  provided  the  land  were  in  other  respects  sufficiently  de- 
scribed. And  to  prevent  any  transfer  from  affecting  the  claim  of 
the  State,  it  is  provided  that  the  lien  of  the  State  for  taxes  bliall 
attach  on  all  real  estate,  on  the  first  day  of  March  annually,  (a) 
and  shall  be  perpetual  for  all  taxes  due  or  to  become  due.  Ako, 
that  when  sold  for  delinquency,  this  lien  shall  be  transferred  to 
the  purchaser  ;  so  that  if  his  title  should  fail,  he  should  still  have 
a  valid  claim  upon  him  for  the  amount  by  him  paid. 

12.  If  land  offered  for  sale  be  not  sold  for  want  of  bidders,  the 
land  is  ihenc(^{oith  forfeited  to  the  State  ;  but  may  be  redeemed 
at  any  time  before  being  sold  by  the  Stivte,  by  payment  of  all 
taxes  and  charges,  and  those  which  would  have  accrued,  in  case 
the  land  had  continued  on  the  tax  duplicate.  Sales  of  forfeited 
lands  are  made  biennially,  on  the  second  Monday  in  December, 
from  1831  onward,  pursuant  to  advertisement,  continued  four 
weeks  from  the  15lh  of  October. 

13.  On  the  subject  of  tax  titles,  the  following  additional  points 
have  been  decided :  Upon  a  sale  of  land  for  taxes,  an  agreement 
among  several  that  they  will  advance  funds  and  one  shall  buy,  so 
as  to  prevent  competition,  and  afterwards  to  divide  the  land 
among  them,  is  illegal,  and  equity  will  set  aside  the  sale,  on  pay- 
ment of  the  purchase-money  and  interest,  with  fifty  per  cent  pen- 
alty and  costs.  On  an  application  to  redeem  land  sold  for  taxes, 
the  validity  of  the  title  of  the  applicant  cannot  be  called  in  ques- 

{(i)  The  lien  attaches  now  on  the  day  preceding  the  second  Monday  of  April 
annually. 
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tion.  All  he  has  to  show  is  a  right  to  redeem  ;  and  for  this  pur- 
p^Me  it  is  sufficient  that  he,  or  those  whom  he  represents,  are  in 
some  way  connected  with  the  title,  as  by  deed,  descent,  contract, 
or  possession  under  claim  of  title.  When  lands  are  advertised  to 
be  sold  for  taxes,  they  must  be  described  with  such  certainty  that 
the  real  owner,  though  his  name  were  not  given,  may  know  the 
land  ;  and  that  persons  intending  to  purchase  may  also  know  it. 
On  the  whole,  then,  it  will  be  perceived  from  this  outline,  that 
tax  titles  must  always  be  liable  to  great  uncertainty.  Indeed,  as 
our  court  has  observed,  the  general  impression  is,  that  they  are 
good  for  nothing ;  and  for  this  reason,  land  sold  for  taxes  is  almost 
always  sacrificed  for  a  small  part  of  its  value. 

Exeeutor9^  Administrators^  and  Guardians,  (a)  In  this  connec- 
tion, I  am  only  to  consider  the  proceedings  of  executors  and  ad- 
ministrators, so  far  as  connected  with  the  sale  of  property  ;  their 
general  powers  and  duties  have  been  before  described.  Where 
an  executor  is  expressly  empowered  by  the  will  to  sell  the  laud 
for  any  purpose,  he  may  act  without  any  order  of  court.  The  will 
is  his  letter  of  instructions,  and  this  he  must  obey,  unless  it  be 
contrary  to  law.    But  where  no  such  power  is  given  by  the  will, 

(a)  For  the  construction  of  a  power  to  sell  contained  in  a  will,  see  Taylor  v.  Gal- 
\owny,  1  Ohio,  232;  Wills  r.  Gowper,  '2  id.  124;  Steel  v,  Worthington,  2  id.  182; 
Dabney  i;.  Manning,  3  id.  321.  Prior  to  1795,  our  couru  had  no  power  to  order  a  sale 
of  decedent's  property,  nor  between  the  years  1805  and  1808.  At  all  other  times  there 
has  been  such  a  power.  Ludlow  v,  Johnston,  3  Ohio,  552 ;  Ludlow  v.  M'Bride,  8  id. 
210;  Paine  v.  Skinner,  8  id.  159.  An  order  of  sale  is  indispensable,  and  the  record 
muat  show  it.  Goforth  r.  Longworth,  4  Ohio,  123  ;  Ludlow  v.  Wade,  5  id.  494 ;  Lud- 
low r.  Park,  4  id.  1 ;  Newcomb  v.  Smith,  5  id.  447.  The  power  is  statutory,  and  must 
be  strictly  pursued.  Tiely  v.  Parks,  4  Ohio,  409;  Ludlow  v.  Wade,  6  id.  494;  Avery 
V.  Pugh.  9  id.  67.  Since  1824,  the  heirs  must  be  parties.  Kwing  r.  Hollister,  7  Ohio, 
pt.  2, 136 ;  Adams  v.  Jeffries,  12  id.  253.  As  to  the  jurisdiction  of  the  court  appear- 
ing upon  the  records,  see  Sheldon  v.  Newton,  3  Ohio  State,  494.  If  infants,  they  may 
answer  by  general  guardian,  or  guardian  cut  litem,  but  the  guardian  cannot  purchase. 
Massie  v.  Matthews.  12  Ohio^  861 ;  Robb  v,  Irwin,  15  id.  689.  Sheldon  r.  Newton, 
8  Ohio  State,  494 ;  Merritt  v.  Hone,  5  id.  807.  Actual  notice  to  the  infant  heirs  is  not 
essential  to  the  jurisdiction  of  the  court.  Benson  v.  Cilley,  8  Ohio  State,  604.  The 
gnanlian  is  not  to  unite  in  the  petition  of  the  administrator,  since  he  only  sells  for 
the  benefit  of  the  wards.  Newcomb  v.  Smith,  5  Ohio,  447 ;  Maxsom  v.  Sawyer,  12  id. 
19a.  On  motion  to  confirm,  the  court  may  exercise  some  discretion,  even  where  the 
letter  of  the  law  has  been  complied  with.  Craig  i;.  Fox,  16  Ohio,  568.  The  reversal 
of  an  order  of  a  sale  after  its  confirmation,  does  not  divest  the  title  of  the  purchaser. 
Irwin  IT.  Jeffers,8  Ohio  State,  889.  A  guardian  appointed  for  a  female  before  twelve, 
cannot,  by  petition  after,  sell  land  without  a  re-appointment.  Perry  v.  Brainard,  11 
Olio,  442.  But  in  favor  of  a  purchaser,  many  irregularities  will  be  overlooked.  Stall 
r.  Macaiester,  9  Ohio,  19.  An  appraiser  cannot  be  the  purchaser,  nor  an  administrator. 
Glass  V.  Greathouse.  20  Ohio,  503.  Armstrong  v.  Huston,  8  Ohio.  552.  But  see  Bo- 
liart  e.  Atkinson,  14  id.  228.  When  the  law  is  repealed  under  which  an  order  of  sale 
was  made,  and  the  sale  was  made  afterwards,  it  was  void.  Perry  v.  Clarkson,  16  Ohio, 
571.  A  purchaser  takes  the  title  free  from  incnmbrance  of  debts.  Stiver  v.  Stiver, 
8  Ohio,  217 ;  Bark  v.  Carpenter,  7  Ohio,  pt  1, 21.  But  if  his  title  fail,  he  has  no  equity 
against  the  decedent's  estate.  Salmond  r.  Price,  18  Ohio,  868.  The  sale  may  be  of 
a  part,  although  the  petition  and  order  name  the  whole  of  a  tract.  Ewing  v.  Higbee, 
7  Ohio,  pt  I,  198.  So  an  equitable  title  may  be  sold.  Ibid.  Where  the  sale  proves 
void,  the  heir  who  seeks  to  annul  it  must  pay  past  taxes,  but  not  the  purchase-money. 
Nowler  V.  Coit,  1  Ohio,  510.  There  is  no  power,  under  an  order  of  sale,  to  create  a 
trust  Piatt  u.  St  Clair.  6  Ohio,  227 ;  but  see  7  Ohio,  pt  2.  165.  The  conveyance 
nmy  be  made  to  the  assignee  of  the  purchaser.  Ewing  v,  Higbee,  7  Ohio,  pt.  1, 198. 
A  petition  may  be  granted  to  sell  for  payment  of  taxes.  Welsh  v.  Perkins,  8  Ohio,  52. 
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the  executor,  like  the  administrator,  acts  simply  as  an  officer  of 
the  law  and  must  resort  to  the  court  for  instructions.  In  speak- 
ing, therefore,  of  their  proceedings  in  the  sale  of  real  estate,  it 
will  be  unnecessary  to  name  both.  If  there  be  any  provision  which 
does  not  apply  to  both,  it  will  be  pointed  out.  By  our  law,  all 
the  property,  real  and  personal,  of  a  deceased  person,  is  liable  for 
the  payment  of  his  debts ;  the  personalty  first,  and  then  the  realty. 
But  though  the  personalty  has  been  exhausted  in  the  manner  point- 
ed out  by  the  act,  without  paying  all  the  debts,  the  realty  cannot 
be  touched  without  an  order  of  court ;  to  obtain  which,  appli- 
cation must  be  made  by  petition  to  the  court  of  common  pleas,  to 
which  all  persons  interested  must  be  made  defendants,  and  notified 
thereof  by  subpcena  or  otherwise.  And  if  the  court  ai^e  satisfied 
that  a  sale  is  necessaTy,  three  appraisers  are  appointed  to  assign 
dower,  if  there  be  a  widow,  and  then  to  return  an  appraisement  of 
the  value  of  the  estate.  Upon  this  return,  the  court  order  a  sale 
of  the  whole  or  pai*t,  as  the  case  may  require.  If  there  be  no 
dower  to  assign,  the  order  of  appraisement  and  sale  may  be  made 
at  the  same  time  ;  and  if  an  appraisement  of  the  realty  was  re- 
turned by  the  executor  or  administrator  originally,  a  new  appraise- 
ment is  not  required.  The  notice  of  sale  must  be  given  by  adver- 
tisement for  four  weeks  after  which  the  sale  is  made  at  auction  at 
the  door  of  the  court-hous^;  and  if  the  land  be  improved,  it  must 
sell  for  two'thirds  of  the  appraised  value ;  if  not,  for  one-half.  But 
after  being  twice  offered  and  not  sold,  the  court  may  either  direct 
the  amount  for  which  it  shall  be  sold,  or  order  a  new  appraise- 
ment. Our  statute  declares  that  the  sale  shall  be  upon  deferred 
payments,  not  exceeding  two  years  with  interest.  But  persons 
interested  in  the  land  may  prevent  a  sale  by  giving  security  for 
the  payment  of  the  debts  mentioned  in  the  petition.  If  a  sale 
of  so  much  as  would  pay  the  debts  would  injure  the  value  of  the 
residue  the  whole  may  be  sold,  and  the  surplus  distributed  under 
the  order  of  the  court ;  but  in  all  cases  of  surplus  from  the  sale  of 
realty,  such  surplus  goes  to  those  who  would  have  had  the  realty. 
After  the  sale,  a  return  must  be  made  of  the  proceedings  to  the 
next  term  of  court ;  and  if  the  court  are  satisfied  that  the  sale  has 
in  all  respects  been  legally  made,  they  order  the  sale  to  be  con- 
firmed, and  that  a  deed  be  made  to  the  purchaser.  The  statute  then 
declares  that  such  deed  shall  be  received  in  all  courts  as  jorm<f  facie 
evidence  that  the  executor  or  administrator  has  in  all  respects 
observed  the  directions  and  complied  with  the  requisitions  of  the 
law,  and  shall  vest  the  title  in  the  purchaser,  in  lixe  manner  as  if 
conveyed  by  the  deceased  in  his  lifetime.  Nothing  is  said  concern- 
ing the  recitals  in  the  deed  ;  but  from  the  strong  analogy  between 
this  and  a  sheriff's  deed,  it  would  certainly  be  proper  to  recite  all 
the  essential  preliminaries,  though  perhaps  not  absolutely  neces- 
sary. The  power  to  sell  is  expressly  extended  to  equitable  as  well 
as  legal  estates.  It  has  been  decided  that  an  order  of  court  is 
absolutely  necessary  to  sustain  the  sale ;  and  where  the  records  do 
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not  show  such  order,  it  cannot  be  presumed,  or  proved  by  parol. 
Where  the  court  making  the  order  has  jurisdiction  of  the  case,  the 
question  whether  it  was  made  on  a  proper  state  of  facts  cannot  be 
collaterally  examined.  So  far  as  the  rights  of  purchasers  are  con- 
cerned, such  orders  are  as  available  as  judgments.  This  power  to 
sell  land  under  an  order  of  court  is  strictly  a  legal  power,  and 
cannot  be  aided  in  equity.  The  order  must  precede  the  sale.  A 
subsequent  order  cannot  be  given  in  evidence  to  sustain  the  sale. 
§  173.  Form  of  a  Deed,  (a)  No  particular  form  of  words  is  re- 
fa)  Fc(rm  of  a  Quitdaim  Deed.    Be  it  known  that ,  and  — ,  his  wife,  fn 

consideTation  of  S  ^-—  to  them  paid  by ,  do  hereby  bargain,  sell,  and  quitclaim 

to  the  said  ,  his  heirs  and  assigns  for  ever,  the  following  real  estate,  viz. 

fdescribe  the  property],  together  with  all  the  privileges  and  appartenances  to  the  same 

belonging ;  to  have  and  to  hold  the  same,  to  the  said ,  his  heirs  and  assigns 

for  ever ;  hereby  covenanting  that  the  title  so  conveyed,  is  clear,  free,  and  anincum- 

bered  by  any  act  of  the  grantors  herein.    In  witness  whereof,  the  said ,  together 

with ,  his  wife,  who  hereby  releases  all  claim  of  dower,  hereunto  set  their  hands 

and  seals,  this .    [Signatures  and  seals  of  the  grantors,  and  attestation  by  two 

subscribing  witnesses.] 

State  of ^  county  of .    Before  me  ,  a  ,  personally  ap- 
peared   ,  and  ,  his  wife,  the  grantors  in  the  above  conveyance,  and 

acknowledged  the  same  to  be  their  voluntary  act  and  deed.    And  the  said  , 

wife  of  the  said  — — ,  being  examined  by  me  separate  and  apart  from  her  said  hus- 
band, and  the  contents  of  the  above  deed  being  made  known  and  explained  to  her, 
declared  that  she  did  voluntarily  sign  and  seal,  and  does  now  acknowledge  the 

same,  and  that  she  is  still  satisfied  therewith.    Witness  my  signature,  this . 

[Signature  of  the  ofScer.] 

Form  of  a  Wcaranty  Deed.    Be  it  known  that  ,  and  ,  his  wife,  in  con- 
sideration of  f to  them  paid  by ,  do  hereby  bargain,  sell,  and  convey  to  the 

said ,  his  heirs  and  assigns  for  ever,  the  following  real  estate,  viz.  [describe  the 

property],  together  with  all  the  privileges  and  appurtenances  to  the  same  belonging; 
to  have  and  to  hold  the  same  to  the  said  — — ,  his  heirs  and  assigns  for  ever; 
hereby  covenanting  that  they  own  the  property  so  conveyed  in  fee-simple  and  without 
incumbrance,  and  that  they  will  warrant  and  defend  the  same  against  all  claims  what- 
soever.   In  witness  whereof  the  said ,  together  with ,  his  wife,  who 

hereby  releases  all  claim  of  dower,  hereunto  set  their  hands  and  seals,  this . 

[Signatures  and  seals  of  the  grantors,  attestation  by  two  subscribing  witnesses,  and 
certificate  of  acknowledgment,  as  before.] 

Form  of  a  Morigage  with  Power  to  Seil.    Be  it  known  that  ,  and ,  his 

wife,  in  consideration  of  $ to  them  paid  by ,  do  hereby  bargain,  sell,  and 

convey  to  the  said ,  his  heirs  and  assigns  for  ever,  the  following  real  estate,  viz. 

[deflcribe  the  property],  together  with  all  the  privileges  and  appurtenances  to  the  same 

belonging ;  to  have  and  to  hold  the  same  to  the  said ,  his  heirs  and  assigns  for 

ever;  hereby  covenanting  that  they  own  the  property  so  conveyed  in  fee-simple  and 
without  incumbrance,  and  that  they  will  warrant  and  defend  the  same  against  all 
claims  whatsoever. 

Provided,  however,  that  if  the  said  ,  or  any  other  person  for  him,  shall  pay 

to  the  said  ,  or  those  claiming  under  him,  the  sum  of  $  — ,  in months 

after  this  date,  according  to  the  tenor  and  effect  of  a  promissory  note  of  this  date, 
then  this  conveyance  shall  be  void. 

And  for  the  better  securing  the  aforesaid  payment,  as  well  as  to  save  the  expense 

and  delay  of  legal  proceedings,  the  said ,  and ,  his  wife,  hereby  appoint 

,  his  heirs,  executors,  administrators,  and  assigns,  his  attorneys  in  fact,  with 

power  to  keep  the  buildings  on  the  said  premises  fully  insured  and  in  repair,  at  the 
expense  of  the  said ,  until  payment ;  and  in  case  of  default  of  payment  at  ma- 
turity, to  lease  the  said  premises  and  receive  the  rents,  and  apply  them  towards  such 
payment,  or  to  sell  the  said  premises  at  public  auction,  giving  such  notice  thereof  as 
is  required  in  sales  on  execution,  and  execute  a  warranty  deed  to  the  purchaser ;  and 
out  of  the  proceeds  of  sale,  to  pay  the  said  debt,  together  with  interest,  costs,  charges, 
and  assessments,  and  the  Imlance,  if  any,  to  pay  over  to  the  said  — ^— ;  hereby  cove- 
nanting with  all  concerned  to  ratify  and  confirm  all  acts  lawfully  done  in  pursuance 
of  this  power.  In  witness  whereof,  the  said ,  together  with  ,  his  wife,  who 
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quired  by  law  to  make  a  deed  valid.  The  following  words  would 
be  amply  sufficient  to  convey  a  fee-simple  with  warranty:  **I,  A. 
B.,  in  consideration  of dollars  to  me  paid  by  C.  D.,  do  here- 
by bargain  and  sell  to  C.  D.  and  his  heirs  the  following  tract  of 

land,  viz., and  do  hereby  warrant  the  title.     Witness  my 

hand  and  seal  this ."  But  the  universal  practice  is,  to  ex- 
tend a  deed,  by  means  of  repetition,  tautology,  and  circumlocu- 
tion, over  many  times  the  above  space.  The  origin  of  this  abuse 
is  to  be  traced  to  the  cupidity  of  conveyancers.  In  England,  as 
before  observed,  conveyancing  forms  a  profession  by  itself,  to  a 
much  greater  degree  than  it  does  here,  on  account  of  the  ad- 
mirable simplicity  of  our  land  laws ;  and  the  charges  being  in 
proportion  to  the  labor,  it  becomes  the  interest  of  this  branch  of 
the  profession  to  make  the  forms  as  prolix  as  possible.  Accord- 
ingly, wherever  a  word  could  be  inserted  to  increase  the  length 
of  a  deed,  it  has  been  done  ;  and  this  abuse,  though  considerably 
diminished,  is  by  no  means  entirely  corrected  in  this  country.  In 
proof  of  which,  as  well  as  for  the  purpose  of  explaining  the 
nature  of  a  deed,  I  shall  carefully  analyze  one  of  our  common 
forms,  consisting  of  the  following  parts,  namely,  the  introdtictian^ 
granting  clause^  description^  hahendum  clausey  covenants^  eonclusian^ 
and  certificate  of  acknowledgment. 


hereby  relinqolBhes  all  claim  of  dower,  hereunto  set  their  hands  and  seals  this . 

[Signatures  and  seals  of  the  mortgagors,  attestation  by  two  subscribing  witnesses,  and 
certificate  of  acknowledgment,  as  before.] 

Form  of  a  Lease.   This  indenture  of  lease,  made  this .  between ,  of  the 

first  part,  and ,  of  the  second  part,  witnesses ;  that  the  party  of  the  first  part,  in 

consideration  of  the  rents  and  covenants  hereafter  mentionea,  does  demise  and  lease 
to  the  party  of  the  second  part,  his  representatives  and  assigns,  the  following  resd 
estate,  viz.  [describe  the  premises],  together  with  all  the  privileges  and  appurte* 

nances  to  the  same  belonging;  to  have  and  to  hold  the  same  for  the  term  of 

years  from  the  date  hereof,  at  the  annual  rent  of  8 ,  payable  [state  the  terms  of 

payment] ;  and  it  is  hereby  covenanted  between  the  said  parties,  that  the  said  partv 
of  the  second  part,  his  representatives  and  assigns,  shall  pay  the  rents  above  reserved, 
at  the  times  above  specified,  unless  the  premises  shall  be  destroyed  by  inevitable  acci- 
dent; but  shall  not  be  liable  for  ordinary  wear  and  tear,  nor  for  any  ii\jury  which  can 
be  insured  against,  nor  for  any  taxes,  charges,  or  assessments,  nor  for  repairs,  except 
voluntary  waste ;  and  that  in  case  of  default  of  payment  at  any  time,  for  the  space  of 

days  after  rent  becomes  due,  the  party  of  the  first  part,  his  heirs  and  assigns, 

may  reenter  upon  the  leased  premises,  and  have  and  hold  the  same,  as  if  this  lease 
had  not  been  made ;  but,  otherwise,  shall  keep  the  premises  in  good  repair,  and  not 
molest  the  party  of  the  second  part;  who,  performing  his  covenants,  shall  quietly 
hold  and  et^oy  the'Ieased  premises  during  the  term  aforesaid,  and  peaceably  surrender 
possession  thereof  at  the  expiration  of  said  term.  In  witness  whereof,  the  said  parties 
hereunto,  and  to  a  duplicate  hereof,  set  their  hands  and  seals,  the  day  and  year  afore- 
said. [Signatures  and  seals  of  lessor  and  lessee,  attestation  by  two  subscribing  wit- 
nesses, and  certificate  of  acknowledgment,  as  before.j 

Form  of  a  Bill  of  Sale  of  a  Ship  or  StMimboat.  Be  it  known  that ,  in  consid- 
eration of  9 to  him  paid  by ,  does  hereby  bargain  and  sell  to  said , 

his  representatives  and  assigns,  the  body  of  the  steamboat  called  the ,  with  her 

apparel,  tackle,  and  furniture,  now  lying  at  the  port  of ,  the  certificate  of  whose 

enrolment  [or  registry]  is  as  follows,  viz.  [copy  it  in  full] ;  and  the  said does 

avow  himself  to  be  the  lawful  owner  of  the  same,  and  does  hereby  warrant  the  title 

thereto.    Witness  the  signature  [and  seal,  though  not  essential]  of  the  said , 

this  .    [Signature  and  attestation  by  one  or  more  witnesses,  the  latter  not 

essential.] 

To  make  this  a  mortgage,  add  a  proviso  as  in  a  mortgage  of  realty. 
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Introdttetion.     "  This  indenture  made  this day  of  - 


in  the  year  of  our  Lord ,  between  the  ffrantor  [naming  him], 

of  the  city  of ,  county  of ,  and  State  of ,  of  the 

first  part,  and  the  grantee  [naming  him],  of  the  same  city,  county, 
and  State,  of  the  second  part,  witnesseth."  Here  the  deed  is  de- 
scribed as  an  *'  indenture.^^  The  meaning  of  an  indenture  origi- 
nally was,  that  the  deed  was  executed  by  two  or  more  parties, 
each  of  whom  took  copies  or  counterparts ;  and  these  copies  or 
counterparts  were  so  indented  as  exactly  to  fit  each  other.  This 
formality  of  ^indenting  is  of  no  use  whatever,  and  is  now  seldom 
practised  ;  but  the  instrument  is  still  called  an  indenture,  because 
made  or  purporting  to  be  made  between  two  or  more  parties. 
But  no  person  is  strictly  a  party  who  does  not  execute  the  deed ; 
and  in  a  simple  conveyance  in  fee,  it  is  only  the  grantor  who  exe- 
cutes ;  though  in  a  lease,  where  there  are  mutual  covenants,  both 
lessor  and  lessee  execute ;  in  strict  accuracy,  therefore,  an  indent- 
ure is  not  the  proper  form  of  conveying  in  fee.  It  is  in  common 
use,  however,  and  has  this  advantage,  that  if  there  be  several 
grantors  or  several  grantees,  having  been  once  named  at  length 
in  the  introduction^  they  may,  through  the  rest  of  the  deed,  be 
indicated  as  "  parties  to  the  first  part "  or  "  parties  to  the  second 
part,"  and  thus  shorten  the  deed.  In  the  above  introduction, 
the  date  is  contained  ;  and  it  is  usually  expressed  in  words  and 
not  figures,  because  figures  are  so  easily  altered ;  but  the  deed 
would  undoubtedly  be  good,  if  all  the  numerals  were  in  figures, 
or  even  if  there  were  no  date.  The  residence  also  of  the  parties 
is  expressed  by  city,  county,  and  State  ;  but  this  is  not  essential ; 
for  if  the  question  becomes  necessary,  it  can  be  proved  by  parol. 
Formerly,  the  office  or  occupation  of  the  parties  was  also  stated, 
or  in  law  phrase,  their  "  additionj'*  but  this  is  useless.  When  a 
deed  is  not  an  indenture,  it  is  called  a  deed  pollj  or  single  deed ; 
and  then  the  introduction  is  as  follows :  "  Know  all  men  by  these 
presents,  that  I,"  &c.  In  this  form,  the  date  does  not  appear 
until  the  end  of  the  deed,  and  the  grantor  speaks  in  the  first 
person.  The  phrase  "  these  presents  "  has  this  apology,  that  it 
is  a  literal  translation  of  the  Latin  words,  hcec  presentia.  I 
hardly  need  add  that  the  appeal  "  to  all  men  "  is  without  use  or 
meaning. 

Granting  Clause,  (a)  After  the  introduction,  the  only  difference 
between  the  indenture  and  deed  poll  is  that  above  indicated ;  and 
therefore  I  shall  confine  myself  to  the  indenture.  After  the  word 
"  witnesseth,"  the  granting  clause  is  as  follows :   "  That  the  said 

ffrantor^  for  and  in  consideration  of  the  sum  of dollars,  in 

lawful  money  of  the  United  States,  to  him  in  hand  paid  by  the 
said  grantee,  the  receipt  whereof  is  hereby  acknowledged,  has 
given,  granted,  bargained,  sold,  aliened,  released,  conveyed,  and 

(a)  Ewing  r.  Higby,  7  Ohio,  pt.  1, 198 ;  Hart  v,  Johnson,  6  id.  87 ;  Hall  v.  Athby, 
9  Ohio,  96;  Foster  v.  Dennison,  9  Ohio,  121 ;  Piatt  v.  St.  Clair,  7  Ohio,  pt.  2,  166; 
M'Farland  v.  Febiger,  7  Ohio,  194;  Foster  v.  Dennison,  9  id.  121. 
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confirmed,  and  does  by  these  presents  give,  grant,  bargain,  sell, 
aliene,  release,  convey,  and  confirm,  unto  the  said  grantee,  his 
heirs  and  assigns  for  ever,  all,"  &c.  Here  you  have  an  insight 
into  the  art  of  amplification.  I  shall  first  indicate  the  words 
which  may  be  left  out,  and  then  comment  upon  what  is  essential. 
The  expressions  "  for  "  and  "  in  consideration  of,"  need  not  both 
be  used.  The  money  need  not  be  stated  to  be  "  in  lawful  money 
of  the  United  States."  The  expressions  "  to  him  in  hand  paid  " 
and  "  the  receipt  whereof  is  hereby  acknowledged,"  need  not 
both  be  used.  The  statement  of  the  conveyance  in  the  past  and 
present  tenses,  "  has  given,"  &c.,  and  "  does  give,"  &c.,  is  an  in- 
sult to  common  sense ;  either  tense  is  sufficient ;  and  the  use  of 
eight  different  words,  "  give,  grant,  bargain,  sell,  aliene,  release, 
convey,  and  confirm,"  to  express  the  act  of  conveying,  is  without 
apology.  The  proper  words  in  this  State  are  *'  bargain  and  sell." 
But  any  other  words  which  indicate  the  intention,  as  ^' grant,"  or 
"convey,"  would  do  equally  well.  The  word  "sell,"  would 
alone  be  sufficient.  The  word  "  heirs,"  we  have  seen,  is  neces- 
sary ;  but  the  "  assigns  "is  not ;  for  the  right  of  alienation  is  in- 
separable from  a  fee,  without  being  expressed.  In  fact,  any 
words  inserted  in  restraint  thereof,  would  be  rejected  as  repug- 
nant to  the  estate  granted.  The  word  *'  forever  "  is  not  neces- 
sary, for  perpetuity  is  implied  in  the  word  "  heirs."  When  the 
granting  clause  has  been  thus  pruned  of  about  three-fourths  of  its 
verbiage,  it  will  contain  simply  a  statement  of  the  receipt  (a)  of 
the  consideration,  and  the  conveyance  of  the  estate.  The  nature 
of  the  consideration  has  been  already  described.  As  to  the  re- 
ceipt  expressed  in  the  deed,  it  is  not  conclusive,  and  parol  evi- 
dence will  be  admitted  to  show  that  the  money  was  not  in  fact 
paid.  But  it  is  prima  facte  evidence  of  payment,  and  throws  the 
burden  of  proving  a  non-payment  on  the  grantor.  In  a  lease,  the 
granting  clause  varies  considerably  from  the  above.  The  consid- 
eration usually  stated  is,  "the  rents  and  covenants  hereinafter 
mentioned."  The  operative  words  are  "  lease,"  or  "  demise." 
The  word  "  heirs,"  is  not  used ;  and  the  word  "  assigns,"  is  not 
necessary,  because  the  power  of  assigning  or  underletting  is  im- 
plied, where  the  contrary  is  not  stated.  It  has  been  decided  (6) 
that  where  a  wife  signs  and  acknowledges  the  deed,  but  is  not 
named  in  the  granting  clause  nor  elsewhere,  as  conveying  any  in- 
terest, her  dower  is  not  barred.  Also,  that  if  she  only  be  named 
in  the  conclusion  as  relinquishing  dower,  the  deed  will  not  con- 
vey a  fee  held  in  her  own  right.  If  there  be  any  recitals  (<?)  in  a 
deed,  their  proper  place  is  between  their  introduction  and  the 

(a)  See  Shepard  v.  Little,  14  Johns.  210. 

(6)  M'Farland  v.  Febiger,  7  Ohio,  194 ;  Foster  v.  Dennison,  9  id.  121 ;  Parcell  v. 
Gosliorn,  17  id.  105 ;  Cincinnati  v.  Newell,  7  Ohio  State.  87  ante,  p.  360,  note. 

(c)  Douglas  V.  Scott,  5  Ohio,  194 ;  Wallace  v.  Miner,  6  Ohio,  866 ;  Reeder  v,  Barr, 
4  Ohio,  446;  Matoon  r.  Clapp,  8  Ohio,  248;  M'Chesney  v.  Wainwright,  5  Ohio,  462; 
Scott  V,  Douglas,  7  Ohio,  227;  Olorer  v.  Ruffin,  6  Ohio,  266;  Ludlow  v.  Park,  4 
Ohio,  6. 
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granting  clause,  but  they  may  occur  elsewhere.  Their  effect  is 
to  preclude  those  who  trace  title  through  deeds  containing  them, 
from  denying  their  truth  or  notice  of  what  they  contain.  But  if 
such  recitals  contain  errors  in  fact,  they  may  be  corrected  by 
parol,  when  they  are  not  the  essential  part  of  the  conveyance. 

Description  and  Boundary,  (a)  The  description  of  the  premises 
is  an  essential  part  of  the  deed ;  and  the  general  principle  is,  that 
it  should  contain  particulars  enough  to  enable  a  man  to  ascertain 
with  certainty  the  land  conveyed  from  the  deed  itself.  This 
results  from  a  rule  of  evidence,  that  parol  testimony  cannot  be 
introduced  to  modify  a  written  contract.  In  regard  to  deeds,  the 
rule  is  thus  stated  :  Parol  evidence  is  not  admissible  to  contradict, 
vary,  or  add  to,  the  terms  of  a  deed.  Of  the  various  exceptions 
and  modifications  of  this  rule,  I  cannot  here  speak.  As  applied 
to  the  description  of  the  premises  in  a  deed,  the  result  is  this :  If 
there  be  a  patent  ambiguity^  that  is,  an  ambiguity  apparent  on  the 
face  of  the  deed,  such  that  the  mere  reading  of  the  description 
will  show  that  it  does  not  identify  the  land,  the  deed  is  void  for 
uncertainty.  But  if  the  ambiguity  be  latent^  that  is,  discoverable, 
not  from  the  words  employed,  but  only  from  a  reference  to  ex- 
trinsic facts  and  circumstances,  then  the  description  may  be  aided 
by  parol  evidence.  (&)  But  what  is  necessary  to  make  a  good 
description,  will  be  best  understood  from  a  statement  of  particu- 
lars. The  means  made  use  of  to  describe  land  are  chiefly  three  : 
first,  specific  boundaries^  commonly  called  fixed  monuments^  or 
metes  and  bounds  ;  secondly,  courses  'and  distances^  as  determined 
by  the  compass  and  chain ;  and  thirdly,  quantity^  as  determined 
by  computation  of  the  number  of  acres.  With  regard  to  these, 
the  established  principle  is  this :  specific  boundaries  control 
courses,  distances,  and  quantity ;  that  is,  if  a  description  contain 

(a)  See  4  Kent,  Com.  456 ;  1  Phillips  on  Evidence,  473-480 ;  4  Comjn's  Dig.  287 ; 
Worthington  v.  Hylyer,  4  Mass.  196 ;  Blake  v.  Dolierty.  6  Wheaton,  359;  Reisch  v. 
Dickson,  1  Mason,  10 ;  Jackson  r.  Clark,  7  Johns.  217  ;  Revere  v.  Leonard,  1  Mass. 
91;  Powell  v.  Clark,  5  id.  365.  Howes  v.  Barker,  3  Johns.  506;  Stebbins  v.  Eddy,  4 
Mason,  414;  M'Chesney  v.  Wainwright,  6  Oliio,  452;  McCullough  v.  Aten,  2  Ohio, 
307  ;  Douglas  v.  M'Coy,  6  Ohio,  524 ;  Walsh  v.  Hinger,  2  Otiio,  327  ;  Alshire  v.  Hulse, 
6  Ohio,  584 ;  M'Coy  v.  Galloway,  8  Ohio,  282 ;  Benner  v.  Platter,  6  Ohio,  504 ;  Garit 
r.  Chambers,  8  Ohio,  495 ;  Hopkins  v.  Kent,  9  Ohio,  18 ;  Throckmorton  v.  Moore,  10 
Ohio,  42;  HolHster  r.  Hunt,  9  Ohio,  8;  Galloway  v.  Brown,  16  Ohio,  428;  Reed  v. 
Marsh,  8  Ohio,  147;  Marsh  v.  Stephenson,  7  Ohio  State,  264.  Richardson  v. 
Chickering,  41  N.  H.  380;  Opdyke  r.  Stephens,  4  Dutcher,  88 ;  Robinson  v.  White,  42 
Biaine,  209.  In  M'Coy  v,  Galloway,  8  Ohio,  282,  the  coort  say,  "  It  is  admitted  that 
course  and  distance  must  give  way  to  natural  objects ;  but  this  rule  has  its  limits,  and 
must  be  used  with  sound  discretion.  Where  a  natural  object  is  distinctly  called  for 
and  satisfactorily  proved,  it  becomes  a  landmark,  not  to  be  rejected,  because  the  cer- 
tainty which  it  affords  excludes  the  probability  of  mistake ;  while  course  and  distance, 
depending  for  their  correctness  on  a  great  variety  of  circumstances,  are  liable  to  be 
incorrect  Difference  in  the  instruments  used,  and  in  the  case  of  surveyors  and  their 
assistants,  must  lead  to  different  results.  Hence  it  is  that  this  rule  has  been  estab- 
lished/' And  see  Harris  v.  Harris,  14  Ohio,  629.  But  parol  evidence  may  show  that 
a  reference  to  a  monument,  in  a  sheriff's  deed,  which  would  greatly  enlarge  the  quan- 
tity, was  a  mere  mistake.  Spiller  v.  Nye,  16  Ohio,  16.  Where  the  monument  referred 
to  is  notorious,  a  mistake  in  stating  its  distance  is  not  material  Buckley  v.  Gilmore, 
12  Ohio,  68. 

(6)  Dougherty  v.  Pnrdy,  18  lU.  206;  McAfferty  v.  Conover,  7  Ohio  State,  99. 
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specific  boundaries  alone,  without  course  and  distance  or  quantity, 
it  will  be  sufficient ;  if  it  contain  all  three,  and  the  course  and 
distance  or  quantity  be  incompaiiible  with  the  specific  boundaries, 
the  latter  prevail ;  if  it  contain  only  course  and  distance  and 
quantity,  and  the  quantity  disagree  with  the  course  and  distance, 
the  latter  prevail ;  and  if  it  contain  course  and  distance  only,  it 
will  be  sufficient ;  but  quantity  only  is  never  sufficient.  When 
all  the  particulars  mentioned  are  necessary  to  ascertain  the  prop- 
erty conveyed,  they  must  all  agree ;  but  when  there  are  particu- 
lars sufficiently  certain  to  designate  the  property,  the  addition  of 
circumstances,  false  or  mistaken,  will  not  frustrate  the  convey- 
ance. Where  land  is  described  as  *'  between  "  certain  limits,  the 
limits  themselves  are  excluded.  If  the  description  name  a  monu- 
ment not  existing  at  the  execution  of  the  deed,  and  the  parties 
afterwards  agree  to  fix  one,  such  agreed  monument  prevails, 
though  not  exactly  coincident  with  the  line  described  in  the 
deed.  The  mention  of  the  quantity  of  acres,  after  a  specific  de- 
scription, does  not  amount  to  a  covenant  as  to  that  of  quantity ; 
but  if  the  land  has  been  paid  for  according  to  the  quantity  stated, 
and  the  quantity  turns  out  to  be  less,  the  grantee  may  resort  to 
chancery.  When  the  quantity  is  qualified  by  the  words  *'  more 
or  less,"  or  similar  words,  the  buyer  takes  the  risk,  and  cannot 
be  relieved  even  in  equity,  unless  there  be  actual  fraud,  (a) 
When  land  is  sold  at  so  much  for  the  entire  parcel,  as  for  a  field  en- 
closed, or  an  island  in  a  river,  any  surplus  over  the  stated  quantity 
belongs  to  the  grantee.  Where  the  description  is  **  part  of  a  lot," 
or  "  one  acre  of  a  lot,"  it  is  too  vague  to  sustain  a  sale.  Where  a 
deed  refers  to  another  deed  for  the  description,  and  the  land  can 
be  ascertained  by  such  reference,  the  description  is  good.  Neither 
the  town  nor  county  need  be  stated  in  the  description,  if  the  land 
can  be  otherwise  identified.  Where  the  description  is  "  so  many 
acres  in  the  south-west  corner  of  a  given  section,"  it  is  good,  and 
the  land  must  be  laid  out  in  a  square,  (i)  But  if  it  be  ^^  so  many 
acres  on  the  south  side,"  the  whole  south  line  must  be  the  base 
of  a  rectangle.  Where  the  description  specifies  "  a  tree  on  the 
bank  of  a  creek,  thence  down  the  creek  with  the  meanders 
thereof,"  low-water  mark  is  the  boundary,  even  though  the  tree 
be  at  some  distance  from  the  bank  ;  for  neither  corner  trees  nor 
line  trees  are  required  to  be  in  the  actual  line  ;  the  nearest  and 
most  permanent  objects  may  be  selected.  We  have  seen  that 
where  land  is  advertised  to  be  sold  for  taxes,  the  description 
must  be  as  certain  as  in  a  deed ;  but  our  court  has  decided  that 

(a)  Eetclmm  v.  Stout,  20  Ohio,  463.  Words  expressing  quantity  yield  to  mono- 
roents,  courses,  and  distances ;  and  where  these  are  sufficient  to  determine  the  boun- 
daries of  the  land  conveyed,  there  is  no  covenant  that  the  land  described  contains  that 
quantity.  Mann  v.  Pearson,  2  Johns.  37 ;  Perkins  v.  Webster,  2  N.  H.  287  ;  Powell  v, 
Clark,  6  Mass.  855 ;  Davis  v.  Hainsford,  17  id.  207  ;  Flagg  o.  Thurston,  13  Pick.  145; 
Newhall  v.  Ireson,  8  Cush.  595 ;  Pierce  v,  Faunce,  87  Maine,  03 ;  Emery  &.  Fowler, 
38  id.  99 ;  Chandler  v.  McCard,  38  id.  564. 

(6)  See  Stewart  v.  Aten,  5  Ohio  State,  257 ;  Winkler  v.  Higgins,  9  id.  599. 
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a  defective  description  in  a  levy  upon  land,  may  be  supplied  by 
parol.  When  the  description  has  been  given  according  to  the 
foregoing  principles,  it  is  usual  to  find  the  following  addition : 
^^and  all  the  estate,  right,  title,  interest,  claim,  and  demand  of 
the  said  grantor,  of,  in,  and  to  the  said  premises  and  every  part 
thereof;  together  with  all  and  singular  the  privileges  and  ap- 
purtenances to  the  same  belonging ;  and  the  rents,  issues,  and 
profits  thereof."  But  this  can  have  no  other  effect  than  to 
lengthen  the  deed ;  for  it  is  a  general  principle,  that  when  land 
passes,  all  that  is  appurtenant  thereto  passes  with  it,  whether 
mentioned  or  not.  We  have  seen  that  when  a  man  grants  "  all  his 
estate"  in  a  certain  piece  of  land,  all  his  interest  thereby  passes; 
and  even  if  it  were  not  so,  the  brief  expression,  "t^t^A  the  appur- 
tenances^^^  would  express  as  much  as  all  the  above  verbiage. 

Habendum  Clause,  {a)  Immediately  after  the  description,  it 
is  usual  to  insert  the  following  words :  "  To  have  and  to  hold  the 
premises  hereby  bargained  and  sold,  or  meant,  or  intended  so  to 
be,  with  the  appurtenances,  to  the  only  proper  use  and  behoof  of 
the  said  grantee,  his  heirs  and  assigns  for  ever."  The  original 
purpose  of  this  clause,  which  is  a  literal  translation  from  the 
Latin  form,  was,  to  explain  the  nature  of  the  grant,  and  specify 
the  tenure  by  which  the  land  was  to  be  held  ;  but  as  we  have  no 
peculiarity  of  tenure,  and  as  the  nature  of  the  estate  conveyed 
has  been  already  specified  in  the  granting  clause,  this  clause  is 
utterly  useless  in  common  deeds.  In  deeds  of  trust,  however,  it 
is  convenient  to  insert  the  hahendum  clause,  for  the  purpose  of 
specifying  therein  the  trust  created  ;  though  it  is  not  necessary 
even  there.  In  leases,  also,  it  is  usual  to  state  the  duration  of 
the  lease  and  the  terms  of  rent  in  this  clause,  in  the  following 
language :  "  To  have  and  to  hold  the  said  demised  premises  with 
the  appurtenances  to  the  said  lessee  and  his  assigns,  from  the 

said day  of for  and  during,  and  to  the  full  end 

and  term  of years  from  thence  next  ensuing,  and  fully  to 

be  complete  and  ended  :  "  but  of  this  it  is  suflScient  to  say,  that 
the  whole  might  be  expressed  with  equal  force,  by  inserting 
immediately  after  the  description  the  following  words:  **for  the 

term  of years  from  the  said day  of :  "  and 

in  common  deeds,  where  there  is  no  trust  to  be  expressed,  the 
clause  had  better  be  omitted  altogether.  I  will  only  add,  that 
where  it  is  inserted,  it  becomes  void,  if  it  be  repugnant  to  the 
estate  created  by  the  granting  clause. 

Covenants,  (i)     We  have  before  observed  that,  by  our  criminal 

(a)  4  Kent,  Com.  468. 

(6)  4  Kent,  Cora.  467 ;  Patterson's  Lessee  v.  Pease,  5  Ohio,  190 ;  Kinprdom  v,  Not- 
tle,  1  Maole  &  Selwyn,  865,  and  2  id.  68 ;  Greenby  v.  Wilcox,  2  Johns.  1 ;  Hamilton 
p.  Wilson,  4  id.  72;  Bickford  v.  Page,  2  Mass.  465;  Wyman  v.  Ballad,  12  id.  804; 
Backns  v.  McCoy,  3  Ohio,  211 ;  Sprague  v.  Baker,  17  Mass.  666 ;  King  v.  Kerr,  6 
Ohio,  154;  Foote  v.  Burnet,  10  id.  817,  where  the  whole  law  of  covenants  real  is  fully 
detailed  in  the  note.  This  subject  is  well  treated  in  Rawle  on  Covenants  for  Title. 
Bee  also  2  Parsons  on  Contracts,  494-608 ;  Sedgwick  on  Damages,  ch.  vi. 

The  Covenant  of  Warranty,    The  rule  of  damages  is  the  purchase-money  and  inter- 
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law,  if  a  man  conveys  land  to  which  he  knows  he  has  no  title, 
with  intent  to  defi*aud,  it  is  a  penitentiary  o£Fence ;  but  where 
there  is  no  intention  to  defraud,  the  mere  fact  of  conveying  does 
not  amount  to  a  waixanty  of  title.     The  liability  of  the  grantor 

est.  Clark  v.  Parr,  14  Ohio,  118 ;  King  r.  Kerr,  5  id.  154 ;  Lloyd  v,  Qaimby,  6  Ohio 
State,  262.  In  the  case  of  King  v.  Kerr  it  is  also  held,  that  notice  to  the  warrantor 
of  being  sued  in  ejectment  is  not  required  to  hold  him ;  and  where  there  are  several 
successive  warrantors,  though  each  may  be  sued  separately,  there  can  be  but  one  sat- 
isfaction. Also  that  where  the  benefit  of  the  occupying  claimant  law  is  demanded, 
and  results  in  the  defendant's  retaining  the  land  by  paying  its  value,  this  is  an  evic- 
tion. Wilson  V.  Taylor,  9  Ohio  State,  696.  In  the  New  England  States  generally, 
the  measure  of  damages  for  the  breach  of  this  covenant  is  the  value  of  the  land  at  the 
time  of  eviction.  2  Parsons  on  Contracts,  600.  A  mortgagee,  even  after  a  decree  of 
foreclosure,  may  maintain  an  action  against  the  mortgagor  for  breach  of  the  covenant 
of  warranty  in  the  mortgage ;  and  the  measure  of  damages  is  the  debt  due  to  him, 
with  interest,  notwithstanding  the  incumbrance  which  constitutes  the  breach  is  a  lesa 
amount.  Lloyd  v.  Quimby,  6  Ohio  State,  262 ;  Elder  t;.  True,  82  Maine,  104.  A 
widow  evicted  from  her  dower,  after  assignment,  by  title  paramount  to  that  of  her  hua- 
band,  cannot  sue  on  the  warranty  to  him.  St.  Clair  v.  Williams,  7  Ohio,  pt.  2,  110. 
But  dower  assigned  by  metes  and  bounds,  is  an  eviction  under  this  covenant.  John- 
son v.  Nyce,  17  Ohio,  66;  Nyce  ?;.  Obertz,  17  id.  71.  And  so  is  dower  assigned  in 
rents  and  profits.  Mc Alpine  r.  Woodruff,  11  Ohio  State,  120.  Though  a  married 
woman,  uniting  with  her  husband,  cannot  be  sued  upon  this  covenant,  she  is  estopped 
by  it.  Hill  v.  West,  8  Ohio,  222.  Where  land  in  a  deed  is  declared  to  be  con- 
veyed subject  to  a  certain  incumbrance,  this  is  an  exception  of  such  incumbrance 
from  the  subsequent  covenant  of  warranty,  although  the  warranty  is  general  in  its 
terms.  Bricker  v.  Bricker,  11  Ohio  State,  240.  Contra,  Estabrook  v.  Smith,  6  Gray, 
672. 

7i^  Covenant  of  Seisin.  This  covenant  is  broken  as  soon  as  made  if  the  grantor 
has  no  title,  without  waiting  for  eviction,  and  the  rule  of  damages  is,  the  purchase- 
money  and  interest,  the  same  as  in  warranty.  Innes  v.  Agnew,  1  Ohio,  886 ;  Backus 
V.  M'Coy,  3  id.  211 ;  Spurk  v.  Vangundy,  3  id.  807 ;  Robinson  v.  Neil,  8  id.  625 ;  Kin- 
caid  V.  Brittain,  6  Sneed,  119.  But  these  cases  also  decide  that  where  the  grantor,  at 
the  time  of  making  this  covenant,  was  in  actual  possession,  claiming  title,  the  cove- 
nant is  then  a  real  one,  and  runs  with  the  land.  The  covenants  of  seisin  and  of  power 
to  convey  are  not  identical.  The  former  is  more  comprehensive.  But  they  agree  in 
this,  that  if  the  grantor  was  in  possession,  they  run  with  the  land.  Devore  c.  Sun- 
derland, 17  Ohio,  62;  Raymond  v.  Raymond,  10  Cush.  184.  But  in  several  of  the 
States  the  covenant  of  seisin  is  not  satisfied  by  an  actual  seisin,  and  it  is  regarded  as 
a  covenant  for  title.  See  Lock  wood  v.  Sturdevant,  6  Conn.  886 ;  Comstock  v.  Corn- 
stock,  23  id.  349 ;  Parker  v.  Brown,  15  N.  H.  186 ;  Rawle  on  Covenants  for  Title, 
p.  48. 

Covenants  in  General,  A  covenant  to  warrant  and  defend,  **  as  executors  are  bound 
by  law  to  do,"  is  not  binding.  Day  v.  Brown,  2  Ohio,  345.  The  same  case  decides 
that  where  the  name  of  the  covenantor  is  left  blank,  it  cannot  be  filled  by  implication. 
But  fiduciary  vendors  may,  by  apt  words,  bind  themselves  by  personal  covenants. 
Bawle  on  Covenants  for  Title,  pp.  671-3.  Lockwood  v.  Gibson,  12  Ohio  State, 
626.  It  is  erroneous  to  decree  that  infants  shall  convey  with  covenants,  since  tliej 
cannot  so  bind  themselves.  St,  Clair  v.  Smith,  3  Ohio,  366.  A  covenant  with  county 
commissioners  thereafter  to  be  elected  is  void.  Sloane  t\  M'Conahy,  4  Ohio,  157.  A 
covenant  for  conveyance  may  be  discharged  by  a  parol  contract  upon  a  sufficient 
consideration.  Reed  v.  M'Grew,  5  Ohio,  875.  A  contract  to  convey  so  soon  as  the 
purchase-money  shall  be  paid,  requires  simultaneous  performance  or  tender  of  per- 
lormance.  Webb  v.  Stevenson,  6  Ohio,  282.  Where  the  covenant  is  "  to  convey  land 
in  fee-simple,  clear  of  all  incumbrance,  the  title  to  be  indisputable,"  there  must  be 
a  clear,  connected  paper-title.  Courcier  v.  Graham,  1  Ohio,  330.  Where  the  covenant 
is  to  convey  without  naming  the  day,  and  on  the  other  side,  to  pay  part  on  demand, 
and  the  rest  on  a  day  named,  the  covenants  are  mutual  as  to  time,  and  the  purchaser 
cannot  sue  without  payment  or  tender  of  the  whole  purchase-money.  M*Coy  v.  Bix- 
bee,  6  Ohio,  310.  The  covenant  against  incumbrances  covers  taxes  which  are  a 
lien  upon  the  land  when  the  deed  is  made,  though  not  yet  due,  and  also  all  other 
incumbrances,  though  known  to  the  parties,  unless  excepted  in  the  deed ;  and  parol 
evidence  is  not  admissible  to  show  that  the  parties  intended  them  to  be  excepted. 
Long  V.  Moler,  6  Ohio  State,  271. 
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for  the  goodness  of  the  title,  in  conveyances  in  fee,  depends  upon 
the  express  covenants  inserted  in  the  deed.  I  think  it  may  be 
safely  laid  down,  that,  unless  otherwise  provided  by  statute, 
there  is  no  such  thing  as  an  implied  warranty  (a)  of  a  title  in  fee 
to  real  property,  unless,  perhaps,  by  using  the  word  give.  Hence 
the  grantee  always  requires  an  express  covenant,  when  he  means 
to  hold  the  grantor ;  and  the  grantor  always  gives  a  quitclaim 
deed,  when-  he  intends  to  exempt  himself  from  liability.  But  in 
leases  for  years,  the  word  ^^  grant  and  demise  "  are  held  to  imply 
a  covenant  of  title  and  for  quiet  enjoyment;  and  perhaps  any 
other  words  creating  the  contract  of  lease  would  have  the  same 
effect.  It  follows,  then,  that  the  man  who  purchases  land  must 
observe  the  maxim,  caveat  emptor ;  and  if  he  means  to  hold  the 
grantor  liable,  he  must  require  express  covenants.  It  has  been 
specially  provided  in  several  of  the  States,  that  the  words  ^^  grant, 
bargain,  and  sell,"  shall  amount  to  a  covenant  against  the  acts 
and  incumbrances  of  the  grantor :  but  we  have  no  such  provi- 
sion ;  and  therefore,  however  excellent  the  principle,  I  presume 
that  even  this  covenant  would  not  be  implied.  The  ancient 
warranty  was  a  covenant  real,  whereby  the  grantor  warranted 
the  title,  and  bound  himself,  in  case  of  eviction,  to  furnish  other 
land  of  equal  value.  But  in  this  country,  the  ancient  warranty 
has  been  entirely  superseded  by  specific  covenants,  of  which 
there  are  five.  1.  That  the  grantor  is  lawfully  seised :  *^  And 
the  said [grantor],  for  himself,  his  executors,  and  admin- 
istrators, does  hereby  covenant,  promise,  and  agree  to  and  with 

the  said [grantee],  his  heirs,  executors,  administrators, 

and  assigns,  that  he  is  lawfully  seised  as  owner  of  the  premises 
hereby  bargained  and  sold,  or  meant  and  intended  so  to  be.'' 
2.  That  the  grantor  has  good  right  to  convey :  *^  And  that  he  has 
good  right,  full  power,  and  lawful  authority  to  sell  and  convey 
the  same  in  manner  and  form  aforesaid."  8.  That  the  land  is  free 
from  incumbrances :  "  And  that  the  said  premises  are  now  free, 
clear,  discharged,  and  unincumbered  of  and  from  all  former  and 
other  grants,  titles,  leases,  incumbrances,  charges,  estates,  judg- 
ments, liens,  mortgages,  taxes,  and  assessments,  of  what  kind  or 
nature  soever."  4.  That  the  grantee  shall  quietly  enjoy :  "  And 
that  the  said  -^—  [grantee],  his  heirs  and  assigns,  shall  and 
may,  at  all  times  hereafter,  peaceably  and  quietly  have,  hold,  use, 
occupy,  possess,  and  enjoy  the  above-granted  premises,  and  every 
part  and  parcel  thereof,  with  the  appurtenances,  without  any  let, 
suit,  trouble,  molestation,  eviction,  or  disturbance  of  any  person  or 
persons  lawfully  claiming  or  to  claim  the  same."  5.  That  the 
grantor  will  warrant  and  defend :  "  And  further,  that  the  said 
[grantor],  his  heirs,  executors,  and  administrators  will 

(a)  Grannis  o.  Clark,  8  Cowen,  86 ;  Barney  v.  Keith,  4  Wend.  502 ;  Tonng  v.  Har- 
grage,  7  Ohio,  pt.  2, 68.  Statutes  exist  in  severaL  of  the  western  States,  by  which 
tlie  words  "  grant,"  &c.,  imply  a  warranty.  King  v.  Gilson's  Adm'z,  32  Ul.  848 ;  Blo«- 
son  V.  Van  Court,  34  Missouri,  890. 
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warrant  and  for  ever  defend  the  aforesaid  premises,  with  their 
appurtenances,  and  every  part  and  parcel  thereof,  unto  the  said 
[grantee],  his  heira  and  assigns,  against  all  persons  claim- 
ing, or  to  claim,  "by,  from,  or  under  him,  them,  or  any  of  them,  or 
by,  from,  or  under  any  other  person  or  persons  whomsoever." 
Tlie  first  three  of  these  covenants  have  usually  been  considered 
as  personal  covenants,  operating  presently ;  and  the  two  last,  as 
real  covenants,  operating  prospectively.  In  fact,  a  strict  analy- 
sis would  reduce  these  five  covenants  to  two ;  one  importing  a 
clear  title  now,  and  giving  an  immediate  right  of  action  if  this  be 
not  true  ;  the  other  looking  to  the  ultimate  security  of  title,  and 
giving  a  future  right  of  action  whenever  such  title  should  be 
actually  defeated.  Accordingly,  the  covenant  of  seisin^  which  is 
a  present  covenant,  and  the  covenant  of  warra^ity^  which  is  a 
future  covenant,  are  the  two  most  commonly  used  in  our  deeds. 
Very  rare  is  any  other  covenant  inserted,  unless  it  be  in  the  cov- 
enant against  incumbrance^  which  is  also  a  present  covenant. 
But  the  tendency  of  recent  decisions  is  to  remove  all  distinction 
between  present  and  future  covenants,  by  making  them  all  run 
with  the  land,  and  operate  prospectively.  The  only  exception  is 
where  the  covenantor,  at  the  time  of  the  conveyance,  was  not  in 
possession  claiming  title ;  in  which  case,  the  covenant  of  seisin 
is  held  to  be  a  present  personal  covenant,  not  running  with  the 
land,  but  broken,  if  at  all,  as  soon  as  made,  and  giving  an  imme- 
diate right  of  action  before  eviction.  With  this  exception,  the 
three  covenants,  of  seisin,  of  warranty,  and  against  incumbrances, 
are  real  covenants,  running  with  the  land.  Those  of  seisin  and 
warranty  give  no  right  of  action  until  eviction,  (a)  That  against 
incumbrance  gives  no  right  of  action  until  the  incumbrance  has 
been  paid  off.  In  all  three  the  measure  of  damages  is  the  same ; 
namely,  the  purchase-money,  with  interest  and  charges  of  liti- 
gation. And  this  is  the  case  even  when  the  removing  of  the 
incumbrance  has  cost  more  than  the  above  amount.  But  the 
covenants  of  seisin  and  warranty  being  of  such  universal  impor- 
tance, I  will  be  a  little  more  explicit  respecting  them. 

The  covenant  of  seisin^  stripped  of  its  surplusage,  amounts  to 
this:  that  the  grantor  is  the  lawful  owner  in  fee-simple.  As 
this  covenant  is  in  the  present  tense,  if  the  grantor  has  not  the 
title  at  the  date  of  the  deed,  there  is  a  breach  of  the  covenant 
instantly ;  whence  it  has  been  sometimes  held,  that  the  covenant 
of  seisin  is  merely  a  personal  covenant,  and  not  a  real  cove- 
nant running  with  the  land  ;  and  accordingly  that  the  "  assigns" 
of  the  grantee,  though  expressly  named,  cannot  avail  themselves 
of  it,  because  a  personal  contract  cannot  be  assigned.     This  is 

(a)  Gilman  v.  Haven,  U  Cush.  380 ;  Lothrop  v.  Snell,  11  id.  458 ;  Picket  v.  Picket, 
6  Ohio  State,  625 ;  Hannah  v.  Henderson,  4  Ind.  174 ;  Norton  v.  Jackson,  6  Cal  202  ; 
Stipe  t;.  Stipe,  2  Head,  169 ;  Brady  r.  Spurck.  27  SI.  478.  The  purchaser  cannot 
plead  defect  of  title  in  bar  to  an  action  on  the  note  for  the  purchase-money,  unless  be 
has  been  evicted  by  tiUe  paramount.    Id. 
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the  doctrine  of  several  of  the  States.  Bat  in  this  State,  the 
established  doctrine  with  regard  to  the  covenant  of  seisin  is  this  : 
if,  at  the  time  of  executing  the  deed,  the  grantor  was  not  seised 
either  in  fact  or  in  law  ;  that  is,  if  the  grantor,  or  some  person 
claiming  under  him,  was  not  in  actual  possession  claiming  title, 
the  covenant  of  seisin  is  broken  instantly,  and  does  not  pass  with 
the  land  to  the  heirs  or  assigns  of  the  grantee  :  but  on  the  other 
hand,  if  the  grantor  was  in  possession  with  claim  of  title,  then 
this  covenant  runs  with  the  land,  and  is  not  broken  until  actual 
eviction  by  a  paramount  title  ;  in  a  word,  it  has  in  the  latter  case 
the  same  operation  as  a  covenant  of  warranty ;  and  this  is  now 
the  English  doctrine,  (a)  The  covenant  of  warranty  (6)  is  an 
undertaking  to  indemnify  against  all  existing  claims  which  may 
in  future  be  presented.  It  is  in  express  terms  made  prospective ; 
it  runs  with  the  land  into  whosesoever  hands  it  passes,  and  is  not 
broken  until  there  has  been  an  actual  eviction  by  a  paramount 
title.  Where  the  land  has  passed  through  several  hands,  with 
covenants  of  warranty,  the  last  holder  may,  upon  eviction,  main- 
tain a  separate  action  against  every  prior  warrantor,  or  may 
single  out  either  at  his  pleasure ;  but  he  can  obtain  only  one 
satisfaction,  and  the  person  who  makes  that  can  immediately  sue 
either  or  all  of  those  who  precede  him.  (^) 

Such  being  the  legal  effect  of  these  covenants,  we  can  now 
ascertain  how  much  of  surplusage  there  is  in  the  forms  above 
given.  The  grantor  expressly  names  "  his  heirs,  executors,  and 
administrators.*'  Is  this  necessary  in  order  to  bind  them  ?  One 
would  suppose  so,  from  the  care  taken  to  insert  them ;  but  the 
fact  is,  that  as  a  general  rule  heirs,  devisees,  executors,  and  ad- 
ministrators are  liable  for  the  debts  and  undertakings  of  the  de- 
ceased, so  far  as  they  have  assets^  whether  mentioned  or  not  at 
the  contracting  of  the  debt ;  and  there  is  nothing  in  the  nature 
of  these  covenants  to  distinguish  them  from  other  pecuniary  obli- 
gations ;  it  cannot  therefore  be  necessary  in  any  case  to  specify 
them,  in  order  to  bind  them.  Whenever  the  cause  of  action  by 
law  survives,  they  ai-e  liable  without  being  mentioned,  if  they 
have  assets  ;  and  when  it  does  not  by  law  survive,  no  words  of 
the  deceased  could  bind  them.  Again,  the  grantor  covenants 
**  with  the  grantee,  his  heirs,  executors,  administrators,  and  as- 
signs : "  is  this  necessary  in  order  to  extend  the  benefit  of 
the  covenant  to  them?  If  the  covenant  runs  with  the  land, 
the    ^^ heirs  and  assigns''    may  take   advantage   of   it  without 

(a)  Backus  v,  McCoy,  3  Ohio,  211 ;  Devon  v,  Sunderland,  17  Ohio,  52. 

(6)  Innes  i;.  Agnew,  1  Ohio,  386;  King  v.  Kerr,  6  id.  154 ;  St.  Clair  v,  Williams, 
7  id.  pt.  2, 110;  Day  o.  Brown,  2  id.  345;  Bond  v.  Swearingen,  1  id.  395;  Douglass 
V.  McCoy,  5  id.  522 ;  Allen  i;.  Parish,  3  id.  107 ;  But  even  a  covenant  of  warranty 
does  not  ran  with  the  land,  if  the  grantor  was  not  in  possession  when  he  conveyea. 
Moore  v.  Merrill,  17  N.  H.  75.  Nor  does  it  ran  with  the  land  after  it  has  once  been 
substantially  broken.  Hall  v.  Piaine,  14  Ohio  State,  417.  A  covenant  to  keep  up 
fences  runs  with  the  land  to  a  certain  extent  at  least.  Easter  v.  Little  Miami  R.  B. 
Co.,  14  Ohio  Sute,  417. 

(c)  Wilson  V.  Taylor,  0  Ohio  State,  595. 
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being  named,  as  our  court  has  declared  ;  and  if  it  does  not  ran 
with  the  land,  they  cannot,  although  named,  avail  themselves  of 
it ;  as  has  been  also  declared :  therefore  it  can  be  in  no  case 
necessary  to  mention  them :  and  as  to  ^^  executors  and  administra* 
tors,"  if  the  covenant  runs  with  the  land,  tliey  cannot  sue  al« 
though  mentioned,  and  if  it  does  not  run  with  the  land,  they  can 
sue,  though  not  mentioned,  as  in  cai^e  of  any  other  debt  or  lia- 
bility due  to  the  deceased.  The  conclusion  then  is,  that  in  any 
of  the  covenants  in  a  deed,  it  is  sufficient  to  name  the  grantor  and 
grantee,  without  their  representatives  or  assigns.  As  to  the 
tautology  of  the  words,  "  promise,  covenant,  and  agree  to  and 
with,"  it  is  hardly  necessary  to  say  that  the  words,  "  covenant 
with,"  have  the  same  force.  So  of  the  expressions,  ^^  good  right, 
full  power,  and  lawful  authority  "  —  either  is  as  good  as  all.  So 
the  phrase,  "every  part  and  parcel  thereof,"  after  "appurte- 
nances," is  superfluous,  because  the  whole  includes  every  part. 
And  the  whole  expression,  "  against  all  persons  claiming  or  to 
claim  by,  from,  or  under  him,  them,  or  any  of  them,  or  any  other 
person  or  persons  whomsoever,"  means  no  more  than  "  i^ainst 
all  claims  whatsoever."  Accordingly,  if  all  surplusage  be  left 
out,  these  two  covenants  will  run  as  follows:  "and  the  said 
grantor  does  hereby  covenant  with  the  said  grantee,  that  he  is 
the  lawful  owner  of  the  said  premises,  in  fee-simple ;  and  that  he 
will  warrant  and  defend  the  title  against  all  future  claims." 

A  deed  containing  the  above  covenants  is  usually  called  a 
^^  warranty  deed^'^  to  distinguish  it  from  a  ^^  quitclaim  deed^^'  which 
either  contains  no  covenant  at  all,  or  only  a  covenant  against  the 
acts  of  the  grantor.  This  covenant  is  usually  in  the  following 
form  :  *^  That  the  said  grantor  has  not  done  or  suffered  any  thing 
whereby  the  title  of  the  said  premises  to  the  said  grantee  can  be 
frustrated  or  annulled."  To  which  is  sometimes  added  another, 
which  when  abbreviated  is  as  follows :  "  And  further,  that  he 
will  warrant  and  for  ever  defend  the  said  premises  against  all  per- 
sons claiming  under  him,  his  heirs,  or  assigns."  The  only  other 
difference  of  form  between  a  quitclaim  and  a  warranty  deed,  is  in 
the  granting  clause,  where  in  the  former,  the  word  "  quitclaim," 
or  "  release,"  is  usually  inserted. 

In  a  lease  there  are  usually  covenants  by  the  lessor  and  lessee,  (a) 
Those  by  the  lessor  are:  1.  A  covenant  to  renew  the  lease 
at  the  expiration  of  the  term.  Without  this  covenant,  the  lessor 
is  not  bound  to  renew ;  and  when  inserted,  it  runs  with  the  land, 
and  binds  any  one  who  obtains  the  reversion.  2.  A  covenant  to 
repair.     Without  this,  the  lessor  is  not  bound  to  repair  or  allow 

(a)  A  covenant  in  a  lease  to  insure,  when  the  money  realized  in  case  of  loss  is 
to  be  expended  in  rebuilding  or  repair,  is  such  a  covenant  as  may  run  with  the  land. 
Masury  t;.  Southworth,  9  Ohio  State,  340.  The  covenant  of  the  lessee  to  pay 
rent,  fixes  his  liability  for  the  rent  for  the  whole  terra  of  the  lease ;  and  he  will  con- 
tinue to  be  liable  for  it,  although  he  has  assigned  the  lease  with  the  consent  of  the 
lessor,  and  the  lessor  has  accepted  rent  from  the  assignee.  Sutliff  v.  Atwood,  15 
Ohio  State,  194. 
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for  repairs*  But  the  lessee  would  be  compelled  to  repair  at  his 
own  expense,  or  incur  a  liability  for  permissive  waste.  8.  A  cov- 
enant for  quiet  enjoyment.  Witliout  this,  the  lessee  who  should 
be  disturbed  during  his  term,  could  have  no  remedy.  Those  by 
the  lessee  are :  1.  A  covenant  to  pay  the  rent.  Unless  there  be 
such  a  covenant,  the  lessor  can  only  recover  his  rent  by  an  action 
for  use  and  occupation.  But  where  there  is  an  express  covenant 
to  pay,  the  lessee  will  be  liable,  although  the  premises  should  be 
destroyed  by  fire,  or  other  inevitable  accident,  (a)  2.  A  covenant 
not  to  assign  or  underlet.  Without  such  a  covenant  the  lessee 
may  do  either,  this  power  being  implied  where  it  is  not  denied, 
as  we  have  already  seen.  8.  A  covenant  to  yield  possession  to 
the  lessor  at  the  expiration  of  the  lease.  The  only  effect  of  this 
covenant  is  to  make  the  lessee  answerable  in  damages  for  any 
detention.  For  the  lessor  can  recover  possession  as  speedily  with- 
out this  covenant  as  with  it ;  but  he  cannot  recover  damages. 
There  is  also  a  clause  of  re-entry  or  forfeiture  for  non-payment  of 
rent,  which  is  peculiarly  necessary  in  this  State,  because  there  is 
no  remedy  by  distress;  but  there  is  this  nice  distinction  to  be  ob- 
served: if  the  proviso  be  that  upon  non-payment  by  a  given 
day,  the  lease  shall  be  void^  no  after-acceptance  of  rent  will 
operate  as  a  confirmation.  But  where  the  proviso  is  only  for  re- 
entryy  and  the  lessor  afterwards  accepts  rent,  the  breach  is  cured. 
And  the  tenant  is  not  bound  to  seek  the  landlord  off  of  the  land. 
The  rent  must  be  demanded  on  the  premises ;  though  a  personal 
tender  off  of  the  land  will  be  good.  I  have  mentioned  that  an 
actual  eviction  is  necessary  before  proceeding  on  the  covenant. 
But  our  court  has  decided  that  where  the  defendant  in  eject- 
ment, after  judgment  against  him,  claims  the  benefit  of  the  oc- 
cupying claimant  law,  and  so  is  not  actually  evicted,  he  may 
nevertheless,  in  this  case,  proceed  upon  his  covenants. 

All  that  has  been  said  on  the  subject  of  covenants,  applies 
chiefly  to  those  cases  where  the  owner  of  the  land  conveys  in 
propria  persona.  An  attorney  in  fact  may  bind  his  principal  by 
covenants,  if  expressly  authorized  so  to  do  by  the  power.  But 
those  agents  who  derive  their  authority  from  the  law,  as  guar- 
dians, executors,  administrators,  insolvent  commissioners,  sheriffs, 
and  auditors,  have  no  authority  to  bind  those  whom  they  repre- 
sent, and  therefore  their  covenants,  if  binding  at  all,  would  only 
bind  themselves.  In  such  deeds,  therefore,  covenants  are  seldom 
inserted.  There  is,  however,  a  case  in  which  executors  cove- 
nanted "  to  warrant  and  defend,  as  executors  are  bound  by  law  to 
do ; "  and  the  court  held  this  to  be  no  covenant  by  them,  because 
they  are  not  bound  by  law  to  warrant  at  all.  (6)  In  the  same 
case,  the  covenant  of  seisin  contained  a  blanks  instead  of  the  name 
of  the  party  seised,  and  the  court  held  this  covenant  void  ou  that 
account. 

(a)  Fowler  v.  Bott,  6  Mam.  63. 
(6)  Day  v.  Brown,  2  Ohio,  345. 
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Estoppel,  (a)  In  this  coDnection,  it  is  proper  to  say  a  word  on 
the  subject  of  estoppel.  By  estoppel  is  meant  that  a  party  is  not 
allowed  to  contradict  what  he  has  agreed  to  under  seal.  The 
doctrine  of  estoppel  is  confined  to  instruments  under  seal,  on  ac- 
count of  the  theoretical  solemnity  attending  their  execution.  By 
the  effect  of  estoppel,  if  a  man  who  has  no  interest  at  the  time, 
or  only  an  equitable  interest,  makes  a  conveyance,  and  afterwards 
obtains  the  legal  title,  this  relates  back  to  supply  the  prior  con- 
veyance, and  enures  to  the  benefit  of  the  grantor  or  his  assigns. 
For  though  the  original  deed  conveyed  nothing  at  the  time,  the 
grantor  is  estopped  from  averring  that  fact ;  and  so  are  his  heirs 
and  all  persons  claiming  under  him.  The  case  would  be  the 
same,  if  the  legal  title  had  been  acquired  after  the  death  of  the 
grantor.  But  the  estoppel  of  the  heirs,  and  other  representatives 
of  the  grantor,  depends  upon  the  fact  whether  the  deed  contains 
covenants  of  title.     If  the  heirs  should  recover  against  their  ances- 

(a)  On  the  general  subject  of  estoppel,  see  2  Black.  Com.  295;  4  Kent,  Com.  07, 
264,440;  2  Parsons,  Cont.  340;  Merritt  v.  Home,  5  Oliio  State,  307;  Buckingham 
V.  Hanna,  2  id.  651 ;  Coakley  v.  Perry,  8  id.  844 ;  Hamilton  v.  Zimmerman,  6  Sneed, 
89.  Estoppels  are  not  favored  by  courts  of  law,  and  stiU  less  by  courts  of  chancery. 
Leiby  v.  Parks,  4  Ohio,  469.  A  deed  not  legally  attested  does  uot  work  an  estoppel. 
Wallace  v.  Miner,  6  Ohio,  366 ;  Patterson  v.  Pease,  6  id.  190.  But  see  Doug^las  v. 
Scott,  5  Ohio,  194.  Where  a  patent  issues  to  the  heir,  on  the  entry  and  surrey  of 
his  ancestor,  he  is  estopped  from  denying  his  ancestor's  title.  Bond  v.  Swearingen,  1 
Ohio,  895 ;  Douglass  v,  McCoy,  5  id.  622 ;  Jackson  v.  Williams,  10  id.  69.  Where  the 
grantor  had  only  an  equitable  title,  and  afterwards  obtains  the  legal  title,  if  there 
was  a  warranty,  his  heirs  are  estopped.  Allen  v.  Parish,  8  Ohio,  107;  Moore  v. 
Rake,  2  Dutcher,  674;  Lindsey  v.  Ramsey.  22  Ga.  627;  RoberUon  v.  Wilson, 
38  N.  H.  48;  Hayes  i;.  Tabor,  41  N.  H.  621 ;  Philly  v,  Sanders,  11  Ohio  State,  490; 
Carbrey  v.  Willis,  7  Allen,  864;  Ross  v.  Adams,  4  Dutcher,  160;  Goodman  p. 
Beacham,  24  Ga.  160.  He  is  estopped  also,  if  there  was  a  covenant,  for  further  assur- 
ance. Bennett  t7.  Waller,  23  111.  97.  Where  a  deed  is  in  the  ordinary  form  of  a 
release,  purporting  only  to  convey  all  the  right,  title,  and  interest  of  the  grantors,  it 
conveys  only  the  vested  interest  of  the  grantors  in  the  premises  at  the  time,  and  the 
covenant  of  warranty  is  only  coextensive  with  the  grant,  ^nd  does  not  therefore 
estop  from  the  assertion  of  an  after-acquired  title.  White  v.  Brocaw,  14  Ohio  State, 
889 ;  Ballard  v.  Child,  46  Maine,  162 ;  Lownsdale  v,  Portland,  1  Oregon,  881.  In 
ejectment,  where  both  parties  claim  under  the  same  chain  of  title,  the  defendant  is 
estopped  from  denying  its  validity.  Hart  v.  Johnson,  6  Ohio,  87.  Recitals  work  an 
estoppel,  even  in  the  deed  of  a  remote  grantor.  Kinsman  v.  Loomis,  11  Ohio,  475. 
A  recital  in  a  deed,  that  the  grantor  has  a  certain  interest  in  the  land,  which  interest 
the  deed  purports  to  convey,  estops  the  grantor,  and  all  persons  in  privity  with  him, 
to  deny  that  fact,  and  therefore  prevents  them  from  asserting  any  subsequently 
acquired  title  inconsistent  therewith.  French  v.  Spencer,  21  How.  228.  But  redtals 
can  only  affect  parties  and  privies.  Miller  v.  Holman,  1  Grant's  Cases,  243 ;  Moore 
V.  Littel,  40  Barb.  488.  Those  covenants  only  work  an  estoppel  which  run  with  the 
land  and  contain  an  express  warranty.  Boyd  v.  Longworth,  11  Ohio,  235.  Such 
covenants  will  estop  a  wife  who  unites  with  her  husband.  Hill  v.  West,  8  Ohio,  222. 
For  something  like  an  equitable  estoppel,  see  Reily  r.  Miami,  6  Ohio,  883.  If  a  man 
stands  by  and  suffers  another  to  purchase  land  to  which  he  lias  a  title,  without  mak- 
ing it  known  to  the  purchaser,  he  will  be  estopped  in  equity  from  exercising  his  legal 
right.  Cochran  v.  Harrow,  22  111.  346 ;  Mc Afferty  v.  Conover,  7  Ohio  State,  99. 
But  a  mortgagee,  under  a  duly  recorded  mortgage,  is  not  estopped  from  asserting 
his  claim  under  the  mortgage  by  the  fact  that  he  was  present  at  a  sheriff's  sale  of  the 
land  under  a  judgment  against  the  mortgagor,  and  did  not  mention  his  mortgage,  in 
the  absence  of  evidence  of  actual  fraud  on  his  part.  Fisher  v.  Mossman,  11  Ohio 
State,  42.  To  create  an  estoppel,  in  pais,  the  acts  relied  upon  must  have  been  done 
with  a  design  to  induce  the  party  setting  up  the  estoppel  to  act  upon  them.  Andrews 
V.  Lyons,  11  Allen,  349;  Morgan  i;.  Spangler,  14  Ohio  Stftt«,  Wi  Beardaley  o.  Foot, 
14  Ohio  State,  414. 
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tor*s  grantee,  on  the  gi*ound  that  the  ancestor  had  no  title  at  the 
time  of  conveying,  and  that  the  deed  contained  a  warranty,  the 
grantee  might  immediately  turn  round  and  sue  the  heirs  on  the 
covenant ;  and  it  is  to  avoid  this  circuity  of  action,  that  the  heirs 
of  the  ancestor  are  estopped  whenever  the  deed  contains  a  cove- 
nant of  warranty.  But  no  deed  will  operate  by  estoppel,  unless 
it  be  executed  with  all  the  legal  formalities;  and  accordingly 
where  an  instrument,  intended  for  a  deed,  and  containing  a  cove- 
nant of  title,  had  but  one  subscribing  witness,  it  was  held  not  to 
estop  the  heirs  of  the  grantor  under  the  laws  of  this  State. 

Conclusion  and  Attestation,  (a)  The  conclusion  of  the  deed  is 
in  these  words  :  "  In  witness  whereof  the  said  grantor  has  here- 
unto set  his  hand  and  seal,  this day  of in  the  year 

."  But  I  presume  the  signature  and  seal  would  be  suffi- 
cient without  any  concluding  words  averring  the  fact.  Their 
presence  would  speak  for  themselves.  Whether  the  signatures  of 
the  two  witnesses  alone  would  be  sufficient  without  any  attesting 
words^  is  doubtful,  for  the  statute  requires  the  signing  and  seal- 
ing to  be  done  or  acknowledged  *'  in  the  presence  of  two  wit- 
nesses who  shall  attest  such  signing  and  sealing,  and  subscribe 
their  names  to  such  attestation.  But  the  fact  of  delivery  need 
not  appear  in  the  attestation,  because  the  statute  does  not  re- 
quire it.  If  there  be  any  erasures,  alterations,  or  interlineations, 
a  memorandum  should  be  made  of  them  in  the  attesting  clause,  to 
show  that  they  were  done  with  the  consent  of  parties ;  for  any 
material  alteration  of  a  deed  by  one  party,  after  the  execution, 
and  without  the  consent  of  the  other,  destroys  it.  And  the  most 
convenient  proof  of  the  time  and  manner  of  making  the  altera^ 
tions,  is  by  this  memorandum,  though  undoubtedly  other  proof 
would  be  admitted. 

A  mortgage  follows  in  every  respect  the  common  form  of  a  deed, 
with  the  addition  of  a  clause  of  defeasance^  immediately  before 
the  conclusion.  This  clause,  when  abbreviated  according  to  the 
foregoing  principles,  may  be  in  the  following  words :  "  Provided, 
nevertheless,  that  if  the  said  mortgagor  shall  pay  to  the  said  mort- 

gagee^  the  sum  of dollars,  on  the day  of , 

in  the  year ,  according  to  a  promissory  note  of  this  date, 

then,  this  mortgage  is  to  be  void."  If  there  be  a  power  of  attor- 
ney to  sell,  it  is  inserted  immediately  after  this  clause  of  defea- 
sance. We  have  already  seen  that  the  construction  put  upon  a 
mortgage  is  far  different  from  what  its  language  imports ;  and 
for  this  reason,  its  form  ought  to  be  so  altered  as  to  contain  the 
precise  stipulations  which  the  law  implies ;  but  a  still  greater 
improvement  would  be  to  provide  by  law,  that  an  instrument  of 
the  following  form,  duly  executed  and  recorded,  should  have  the 
force  and  effect  of  a  mortgage :  *^  I,  A.  B.,  do  hereby  mortgage 

(a)  Smith  v.  Crooker,  6  Mass.  538;  Hnrst  v.  Adams,  6  id.  619;  Hatch  v.  Hatch,  9 
id.  307;  Courcier  t;.  Graham,  1  id.  880;  Patterson  v.  Pease,  6  id.  190. 
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to  C.  D.  the  following  real  estate,  to  which  I  warrant  the  title ; 

viz.,  -r ,  to  secure  the  payment  of dollars,  due  on  the 

,  according  to  my  note  of  the  same  tenor  and  date.  Wit- 
ness my  hand  and  seal,''  &c.  Why  would  this  not  answer  every 
purpose  ? 

Certificate  of  Acknowledgment.  The  nature  of  an  acknowledg- 
ment having  been  before  considered,  it  only  remains  to  consider 
the  form  of  the  certificate  ;  which  is  usually  as  follows :  "  The 

State  of ,  county  of .     Befoi'e  me ,  a 

of  said J  personally   appeared ,   the   above-named 

grantor,  and  acknowledged  the  signing  and  sealing  of  the  above 
deed,  as  his  voluntary  act.  Witness  my  hand,"  &c.  But  where 
the  wife  joins  her  husband,  the  following  addition  must  be  made : 

"  And  the  said ,  wife  of  the  said ,  being  examined 

by  me  separate  and  apart  from  her  husband,  and  the  contents  of 
the  above  deed  being  explained  to  her,  declared  that  she  did  vol- 
untarily sign,  seal,  and  acknowledge  the  same,  and  is  still  satis- 
fied therewith.     Witness  my  hand,"  &c. 

In  concluding  my  remar]^  on  the  form  of  deeds,  I  will  merely 
observe  that  there  are  three  arguments  in  favor  of  observing  set 
forms.  Firsts  the  legal  effect  of  words  is  thereby  settled ;  sec- 
ondly,  the  instrument  is  more  readily  drawn,  and  with  less  liabil- 
ity to  mistake  ;  and  thirdly^  we  can  more  readily  refer  to  any 
particular  part.  For  these  reasons,  I  am  in  favor  of  established 
forms ;  but  every  consideration  shows  that  these  forms  ought  to 
be  as  concise  as  possible  ;  and  I  hope  that  the  somewhat  minute 
examination  I  have  given  establishes  the  fact  that  the  customary 
prolixity  which  I  have  exposed,  in  the  common  form  of  deeds,  is 
an  abuse  worth  reforming.  And  when  we  consider  the  whole 
number  of  deeds  made  annually  in  the  United  States,  and  all 
required  to  be  recorded,  it  will  be  conceded  that  this  single 
reform  would  produce  in  the  aggregate  an  immense  saving  of 
time,  material,  and  expense.  What,  then,  would  be  the  result, 
if  a  similar  reform  were  effected  in  regard  to  all  legal  forms  and 
instruments  ?  But  it  is  time  to  leave  the  subject  of  title  by  pur- 
chase. I  have  made  the  lecture  a  very  long  one,  on  account  of 
its  great  practical  importance.  I  trust  I  have  sufficiently  proved 
the  truth  of  the  remark  made  in  the  beginning,  that  much  im- 
provement has  been  made  in  this  branch  of  law,  and  that  there 
is  room  for  much  more.  In  a  matter  of  such  universal  interest  as 
the  transfer  of  property,  whether  real  or  personal,  there  is  pecu- 
liar reason  for  endeavoring  to  attain  the  utmost  degree  of  sim- 
plicity and  brevity.  We  have  improved  our  law  in  both  these 
respects;  but  wise  legislation  might  go  much  further.  With 
regard  to  transfers  of  realty,  the  two  great  points  to  be  regrarded 
are  certainty  and  notoriety.  Whatever  forms  and  ceremonies 
conduce  to  these  ends  are  salutary,  and  ought  to  be  retained ; 
all  beyond  are  worse  than  useless,  and  ought  to  be  abolished. 
On  the  subject  of  personalty  there  is  less  fault  to  find.     This 
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part  of  the  law  is  simple  enough.  If  it  be  defective  in  any  re- 
spect, it  is  in  the  want  of  certainty,  with  the  single  exception  of 
a  ship  or  steamboat ;  but  I  reserve  remarks  on  this  subject  till 
we  come  to  the  contract  of  sale. 


LECTUEE  XXXn. 

CONTRACTS   IN   GENERAL. (a) 

§  174.  What  constitutes  a  Contract  To  complete  our  view  of 
the  law  of  property,  it  only  remains  that  we  examine  the  la^^  of 
contracts.  I  have  already  spoken  of  the  constitutional  guaranty 
which  secures  existing  contracts  against  being  impaired  by  legis- 
lation ;  and  on  this  important  provision,  I  have  nothing  now  to 
add  to  the  views  then  presented,  though  hardly  any  language 
would  be  too  strong  in  commendation  of  its  utility.  In  this  lec- 
ture, I  am  to  consider  the  general  law  of  contracts ;  and  in  the 
next,  the  law  regulating  particular  classes  of  contracts ;  and  I 
desire,  at  the  outset,  to  impress  you  strongly  with  a  feeling  of 
the  practical  importance  of  this  division  of  law,  not  merely  to  the 
professional  man,  but  to  every  citizen.  Nearly  all  the  business 
transactions  of  life  have  some  connection  with  contracts.  Even 
our  currency  is  chiefly  made '  up  of  contracts  in  the  shape  of 
bank-notes.  A  large  proportion  of  the  wealth  of  every  man  con- 
sists of  contracts.  In  short,  few  of  us  pass  a  single  day  without 
having  something  to  do  with  contracts.  The  outline,  therefore, 
of  the  law  of  contracts  should  be  in  the  mind  of  every  peraon 
pretending  to  business  qualifications ;  and  this  is  all  I  shall  un- 
dertake to  exhibit  Writers  have  given  various  definitions  of  a 
contract,  of  which  I  shall  quote  but  three.  Blackstone  says  it  is 
**  an  agreement,  upon  sufficient  consideration,  to  do  or  not  to  do 
a  particular  thing."  (6)  Powell  says  it  is  "a  transaction  in 
which  each  party  comes  under  an  obligation  to  the  other,  and 
each  reciprocally  acquires  a  right  to  what  is  promised  by  the 
other."  ((?)     The  French  definition,  taken  from  the  civil  law  is, 

(a)  See  2  Black.  Com.  ch.  80;  2  Kent,  Com.  lee.  38,  39,  40;  1  Dane's  Abr.  ch.  1 ; 
the  treatises  of  W.  W.  Story,  Addison,  Smith,  Comyn,  Powell,  Chitty,  Pothier,  and 
Newland,  the  latter  on  Contracts  as  regarded  in  equity.  See  also,  title  Contracts,  in 
any  of  the  Digests  or  Abridgments.  Very  recently  has  appeared  the  very  learned 
work  of  Parsons,  in  two  volmnes.  Metcalf  on  Contracts.  All  kinds  of  written 
contracts  now  require  a  stamp ;  contracts  not  otherwise  specified  requiring  a  stamp 
of  five  cents  on  each  sheet  of  paper  on  which  it  is  written.  Under  the  act  of  1864, 
an  unstamped  instrument  was  not  invalid  unless  the  stamp  was  omitted  with  intent 
to  evade  the  provisions  of  the  act.  Harper  i*.  Clark,  17  Ohio  State,  191.  The  act  of 
June  6, 1872,  statutes  at  large,  session  of  1871-2,  p.  230,  266,  §  36,  repealed  the  stamp 
duties  on  all  instruments  except  bank  checks,  to  take  effect  Oct.  1, 1872. 

(6)  2  Black.  Com.  442. 

(c)  1  Powell  on  Contracts,  p.  6. 
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**  a  convention  by  which  one  or  more  persons  obligate  themselves 
to  one  or  more  other  persons,  to  give,  or  to  do,  or  not  to  do 
something."  (a)  It  makes  little  difference  which  of  these  defi- 
nitions we  adopt.  The  effect  of  every  valid  contract  is  to  create 
reciprocal  rights  and  obligations.  A  distinction  is,  however, 
made  between  executed  and  executory  contracts.  Thus  if  I  agree 
to  deliver  property  to  you,  and  forthwith  deliver  it,  this  is  an 
executed  contract  on  my  part ;  and  the  effect  is  to  convey  to  you 
something  in  possession.  But  if  you  do  not,  at  the  time,  pay  the 
price  agreed,  the  contract  so  to  do  is  executory  on  your  part ;  and 
as  I  may  be  compelled  to  resort  to  an  action  against  you  to  en- 
force payment,  the  effect  is  to  give  me  a  right  of  action.  Hence, 
the  interest  of  a  party  in  an  executory  contract  is  technically 
called  a  thing  or  chose  in  action.  (6)  The  remedy  which  a  party 
has,  in  case  of  non-performance  by  the  other  party,  is  twofold. 
By  a  suit  at  law,  he  may  in  all  cases  recover  damages ;  and  by  a  ^ 
suit  in  chancery,  he  may  in  many  cases  compel  specific  perform- 
ance. But  these  points  are  explained  elsewhere.  In  thus  de- 
scribing the  effect  of  a  contract,  I  have  presupposed  its  legal 
sufficiency  or  validity ;  but  according  to  the  foregoing  definitions, 
this  must  depend  upon  three  things ;  namely,  the  consideration^ 
the  parties^  and  the  subject-matter,  I  shall  speak  of  these  in  their 
order. 

§  175.  Consideration,  We  have  seen  that  Blackstone  makes  a 
"  sufficient  consideration  "  part  of  the  definition  of  a  contract,  (c) 
In  ]^ct,  this  is  what  distinguishes  a  contract  in  legal  contem- 
plation from  a  mere  promise.  An  agreement  without  any  con- 
sideration is  called,  in  law  language,  a  nudum  pactum^  or  naked 
promise,  which  the  law  will  not  recognize,  (d)  But  what  is 
meant  by  a  consideration,  in  this  technical  sense,  will  be  best  un- 
derstood by  an  illustration.  Thus,  if  I  promise  to  do  something 
for  you,  without  your  having  done  or  promising  to  do  anything 
for  me  in  return,  there  is  no  motive  or  consideration  for  my 
promise.  The  benefit  is  all  on  your  side,  and  the  burden  all  on 
mine,  without  any  mutuality  or  reciprocity.     If  I  fail  to  perform, 

(a)  "A  contract  is  an  agreement  in  which  a  party  undertakes  to  do,  or  not  to  do, 
a  particular  thing."  Marstiall,  C.  J.,  SturgeB  v,  Crowninshield,  4  Wheat.  197.  Thia 
definition,  omitting  the  element  of  consideration,  is  preferred  hy  Metcalf,  J.,  tlie 
learned  contributor  to  the  American  Jurist  on  the  subject  of  Contracts,  vol.  20,  p.  1. 
Whether  the  term  *'  agreement,"  as  used  in  the  statute  of  frauds,  includes  the  coa- 
sideration,  has  been  a  disputed  point.  Wain  v,  Walters,  6  East,  16 ';  Saunders  v, 
Wakefield,  4  B.  &  Aid.  695 ;  Packard  v.  Richardson,  17  Mass.  122. 

(h)  2  Black.  Com.  443.  A  grant  is  an  executed  contract.  Fletcher  v.  Peck,  6 
Cranch,  186. 

(c)  2  Kent,  Com.  463 ;  2  BUck.  Com.  448.  For  an  admirable  essay  on  this  sub- 
ject, see  Am.  Law  Reg.  for  March,  May,  and  June,  1864,  by  Mr.  E.  L.  Pierce. 

(d)  2  Black.  Com.  445.  The  nudum  pactum  of  the  ciiril  law  and  the  gratuitous 
promise  of  the  common  law  are  now  distinguished  A*om  each  other.  1  Fonb.  £q.  bk.  1, 
ch.  5,  §  1,  Art.  Nudum  pactum^  English  Law  Review,  May,  1849.  The  policy  of  the 
rule,  requiring  a  consiaeration  to  uphold  a  contract,  has  been  maintained  by  some 
jurists,  and  assailed  by  others.  Eastwood  v.  Kenyon,  11  Ad.  &  El.  438;  s.  c.  2  P.  & 
D.  276;  Story  on  Baihn.  §  169;  1  Fonb.  Eq.  337,  note;  Fitch  v.  Redding,  4  Saodf. 
180,  per  Duer,  J 
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yoa  suffer  no  damage^  but  remain  in  the  same  condition  as  before 
the  promise  was  made.  Hence,  though  I  may  be  morally  bound 
to  perform,  yet  the  law  will  neither  enforce  performance,  nor 
give  damages  for  non-performance.  But  if,  on  the  other  hand,  my 
promise  to  you  is  based  upon  something  done  or  to  be  done  by 
you  for  me,  which  will  either  benefit  me  or  incommode  you,  there 
is  then  a  consideration  for  my  promise,  which  converts  it  into  a 
contract,  and  makes  it  binding  in  law.  There  is  now  a  mutual- 
ity, and  each  party  may  call  upon  the  other  to  perform  his  part, 
or  pay  damages  for  non-performance.  But  we  must  take  care 
not  to  confound  a  consideration  with  an  equivalent^  as  we  are  at 
first  apt  to  do.  The  law  does  not  require  that  what  you  do  or 
agree  to  do  for  me  shall  be  the  same  in  kind  or  equal  in  value, 
with  what  I  agree  to  do  for  you,  (a)  It  merely  requires  that 
something  be  done  or  suffered  on  your  part,  as  an  inducement 
to  my  undertaking,  and  a  foundation  for  damages  in  case  of  my 
failure,  which  something  we  call  a  consideration  ;  and  it  makes 
no  difference  whether  it  be  beneficial  to  me  or  some  other  person 
not  a  party,  or  merely  prejudicial  to  you ;  for  in  either  case  it 
will  be  a  sufficient  consideration.  (K)  The  general  idea  is,  that 
a  consideration  must  be  something  by  which  one  party  is  to  gain, 
or  the  other  to  lose,  in  a  pecuniary  sense ;  as  the  payment  of 
money,  performance  of  work,  delivery  of  property,  forbearance 
to  sue,  and  the  like.  But  this  is  not  always  the  case ;  for  a 
moral  obligation  alone  is  held  sufficient  to  support  an  express 
promise,  though  not  to  raise  an  implied  promise.  Thus,  if  an 
adult  person  promise  to  pay  a  debt  contracted  during  infancy ;  (c) 
or  if  any  person  promise  to  pay  a  debt  barred  by  the  statute 
of  limitations,  ((2)  or  bankruptcy ;  such  promise  will  bind  him, 

(a)  This  rule  is  sometimes  expressed  in  strong  language,  as  "  The  law  does  not 
weigh  the  quantum  of  the  consideration."  "  The  least  spark  of  a  consideration  will 
be  sufficient."  Pillans  o.  Mierop,  8  Burr.  1663,  1666 ;  Whitney  v.  Stearns,  16  Maine, 
397  ;  Sanborn  v.  French,  2  Foster  (N.  H.),  246 ;  Train  v.  Gold,  5 Pick.  884 ;  Hubbard 
V.  Coolidge,  1  Met.  93 ;  Austyn  v.  M'Lure,  4  Dall.  226.  In  the  absence  of  fraud  or 
warranty,  the  sale  of  a  chattel  which  proves  to  be  utterly  worthless  is  a  sufficient 
consideration.  Johnson  v.  Titus,  2  Hill,  606;  Brown  v.  Budd,  2  Carter  (Ind.),  442; 
Ea^^n  V.  Call,  84  Penn.  State,  236.  But  gross  inadequacy  of  consideration  is  often 
an  important  fact  in  connection  with  circumstances  of  distress,  improvidence,  or 
mental  incompetency,  or  where  peculiar  confidential  relations  exist  between  the  par- 
ties from  which  the  presumption  of  fraud  may  be  raised,  so  as  to  avoid  the  contract 
or  prevent  a  decree  of  specific  performance.  Griffith  v.  Spratley,  1  Cox,  883  ;  Preble 
V,  Boghurst,  I  Swanst.  829;  Moth  v.  Atwood,  6  Ves.  Jr.  (Sumner's  ed.)  845,  and 
notes ;  Crowe  v.  Ballard,  1  id.  215 ;  Mortlock  v,  BuUer,  10  id.  291 ;  Osgood  v.  Frank- 
lin, 2  Johns.  Ch.  1,  23 ;  Knobb  v.  Lindsay,  5  Ohio,  468 ;  Watkins  v.  Collins,  11  id.  81 ; 
Tracy  v.  Sackett,  21  id.  54;  FoUett  v.  Hose,  3  McLean,  332;  Davidson  v.  Little,  22 
Penn.  State,  245  ;  Robinson  v.  Schly,  6  Geo.  515 ;  1  Story,  Eq.  Juris.  §  246.  A  prom- 
ise to  pay  one  cent  is  not  a  consideration  for  a  promise  to  pay  six  hundred  dollars. 
Schonell  v.  Nell,  17  Ind.  29. 

{b)  Com.  Dig.  art.  B.  1;  Pillans  t;.  Mierop,  3  Burr.  1673;  Bunn  v.  Guy,  4  East, 
194 ;  Morley  v,  Boothby,  3  Bing.  113;  Violet  v,  Patton,  5  Cranch,  150.  Benefit  to  a 
third  )>er8on  is  the  ordinary  consideration  of  guaranties.  Stadt  v.  Lill,  9  East,  848 ; 
Leonard  v,  Vredenberg,  8  Johns.  29;  Bailey  i;.  Freeman,  11  id.  221.  A  mutual  con- 
current promise  may  be  a  consideration.  Nott  v.  Johnson,  7  Ohio  State,  270.  Forney 
V,  Ship,  4  Jones,  Law.  527  ;  Funk  r.  Hough,  29  Til  145. 

(c)  2  Kent,  Com.  234-239. 

(d)  Lonsdale  9.  Brown,  3  Wash.  C.  C.  90. 


448  OONTBACTS  IK  OENEBAL. 

though  there  was  no  existing  legal  obligation.  The  rule  then  is, 
that  a  moral  obligation,  founded  on  a  onco  existing  legal  obliga- 
tion, will  support  an  express  promise,  (a)  Marriage  also  is  a 
sufficient  consideration  to  support  a  promise  predicated  upon  it, 
though  not  necessarily  a  valuable  one.  (6)  But  natural  ejection 
among  kindred  is  not.  (<?)  A  consideration  which  is  impoMMible^ 
will  not  support  a  contract,  (c2)  nor  will  the  law  uphold  one 
which  is  illegal  or  immoral,  (e)  as  will  be  seen  hereafter.  Con- 
siderations are  of  three  kinds ;  namely,  executed^  executory^  and 
concurrent.  An  executed  consideration  is  something  done  before 
making  the  promise  ;  and  the  rule  is,  that  such  consideration  will 
not  be  sufficient,  unless  induced  by  the  previous  request  of  the 
other  party,  or  there  be  a  subsequent  new  consideration.  (/) 
Thus,  if  I  promise  you  to  pay  a  debt  already  due  by  another,  this 
promise  is  not  binding,  because  the  consideration  is  past ;  but  if 
I  first  request  you  to  trust  him,  promising  to  see  the  debt  paid, 
the  promise  is  binding ;  and  so  it  is,  if,  upon  the  strength  of  it, 
you  agree  not  to  sue  him ;  for  this  forbearance  is  a  new  consid- 
eration. (,$r)     An  executory  consideration  is  something  to  be  per- 

(a)  That  a  moral  obligation  is  a  sufficient  consideration  to  sustain  an  express  promise 
is  supported  by  numerous  dicta,  Atkins  v.  Hill,  Cowper,  284 ;  Hawkes  r.  Saunders, 
1  id.  290 ;  Traeman  v.  Fenton,  id.  &44 ;  Lee  v,  Mnggeridge,  6  Taunt  36 ;  Seago  v. 
Deane,  4  Bing.  459;  Wells  v.  Hortnn,  2  C.  &  P.  383 ;  Gleason  v.  Dyke,  22  Pick.  300 ; 
Doty  V,  Wilson,  14  Johns.  881 ;  Com'rs  Canal  Fund  p.  Perry,  6  Ohio,  66.  Montgomery 
V.  Lampton,  8  Met.  (Ky.)  619;  Musser  v.  Ferguson,  55  Fenn.  St  475.  Stated  in 
this  general  form,  it  has  been  of  late  discountenanced  by  tlie  courts.  Wen  nail  o. 
Abney,  8  B.  &  P.  249,  note;  Littlefield  v.  Shee,  2  B.  &  Ad.  811,  per  Lord  Tenterden ; 
Jennings  v.  Brown,  9  M.  &  W.  601,  per  Parke,  B. ;  Kaye  v.  Dutton,  7  Man.  &  Grang. 
807,  per  Tindal,  C.  J. ;  Hamor  v,  Moore,  8  Ohio  State,  289.  Shepard  p.  Rhodes,  4  R.  L 
470.  The  cases,  to  explain  which  it  has  been  employed,  are  now  based  on  a  less 
sweeping  rule,  which  allows  a  party  to  waive  some  special  privilege  or  exception  in 
his  favor,  but  for  which  there  would  have  been  a  valid  contract  enforceable  against 
him.  For  statement  of  ti)e  rule,  see  American  Law  Register,  June  1854.  art  Con- 
sideration of  a  contract ;  Parsons  on  Contracts,  vol.  1,  p.  3o();  Selwvn,  N.  P.  56  (11th 
ed.) ;  Gee  v.  Archer,  2  Barb.  420;  Nash  v.  Russell,  5  id.  566;  Valentine  r.  Foster, 
1  Met.  520 ;  Beaumont  v.  Reeve,  8  Q.  B.  488 ;  and  an  elaborate  opinion  of  the  late 
Lord  Denman  in  Eastwood  v.  Kenyon,  11  Ad.  &  £1.  438;  a.  c.  2  P.  &  D.  276. 

(6)  2  Black.  Com.  297,  444 ;  Story  v.  Arden,  1  Johns.  Ch.  261 ;  Bradish  t*.  Gibbs,  8 
id.  523 ;  Newburyport  Bank  o.  Stone,  18  Pick.  420. 

(c)  Pennington  v.  Gittings,  2  Gill  &  Johns.  208;  Duvoll  r.  Wilson,  9  Barb.  487; 
Mills  o.  Wyman,  8  Pick.  807 ;  Cook  c.  Bradley,  7  Conn.  57. 

(rf)  Co.  Litt.  206a;  Nerot  v.  Walhice,  3  T.  R.  17  ;  Powell  on  Contracts,  161,  164. 
But  this  impossibility  must  lie  natural  or  physical,  not  merely  personal  to  the  prom- 
isor ;  and  difficulty  or  improbability  is  no  excuse.  Hulinff  t\  Craig,  Addison,  343; 
Gilpin  V.  Consequa,  1  Peters,  C.  C.  86;  Yonqua  v.  Nixon,  id.  224;  Tufnel  v.  Consta- 
ble, 7  A.  &  E.  798. 

(e)  Collins  v.  Blantern,  2  Wils.  847 ;  Toler  v.  Armstrong,  11  Wheaton,  258. 

(  f)  Lampleigh  v.  Braithwaite,  Hob.  106;  22  American  Jurist,  2-16;  Dodge  v, 
Adams,  19  Pick.  429 ;  Dearborne  v.  Bowman,  3  Met  158;  Chilcott  t;.  Trimble,  13 
Barb.  502;  Webb  v.  Cole,  20  N.  H.  490;  KeUey  v,  Lindsey,  7  Gray,  287.  But  an 
entire  promise,  founded  pnrtly  on  an  executed  and  partly  on  an  executory  considera- 
tion, will  be  sustained.  Bret  v,  J.  S.  et  ux.  Cro.  Eliz.  756 ;  Loomis  v.  Newhall,  15 
Hck.  159.  A  previous  request  may  be  implied  from  tacit  acquiescence  in  the  ser- 
vice or  an  acceptance  of  the  benefit  conferred.  Livingston  v,  Rogers,  1  Caines,  583; 
Oatfleld  V.  Waring,  14  .Johns.  188;  Law  v,  Wilkin,  6  Ad.  &  El.  718;  Wilson  ». 
Edmonds,  4  Foster  (N.  H.),  617.  It  is  held  that  if  after  the  payment  of  my  debt  by 
a  third  person  I  make  an  express  promise  to  pay  him  the  amount,  tliis  last  promise 
is  binding.    Gleason  v.  Dyke,  22  Pick.  890 ;  Paynter  v.  Williams,  I  Cr.  &  Meeson,  819. 

ig)  Leonard  v.  Yredenberg,  8  Johns.  29 ;  2  Kent,  Com.  122, 123. 
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formed  before  the  other  party  can  be  required  to  perform.  This 
is  called  a  condition  precedent^  and  performance  must  be  done  or 
tendered  to  make  the  contract  bindiDg  on  the  other  party.  Thus, 
if  I  agree  to  do  so  much  work  for  so  much  money,  I  must  per- 
form the  work,  or  offer  to  perform  it,  before  I  can  claim  the  com- 
pensation. A  concurrent  consideration  is  where  there  are  mutual 
engagements  to  he  performed  at  the  same  time^  as  in  the  case  of 
marriage ;  and  here,  as  neither  party  can  perform  without  the 
other,  a  tender  of  performance  is  sufficient.  The  principal  ex- 
ceptions to  the  necessity  of  a  consideration  were  formerl}'^  two ; 
namely,  contracts  under  seal,  and  negotiable  contracts  after  being 
negotiated.  I  shall  speak  of  these  hereafter.  For  the  present  it 
is  sufficient  to  say,  that  we  have  a  statutory  provision  authoriz- 
ing a  total  or  partial  failure  of  consideration  to  be  set  up  in 
defence  to  all  written  contracts,  whether  under  seal  or  not,  ex- 
cept negotiable  contracts  after  being  negotiated,  (a) 

(a)  Where  a  iwrt  of  the  consideration  is  merely  roid,  the  note  will  be  good  in 
part  and  bad  in  part  Wilson  v.  Foster,  20  Ohio  State,  89.  But  where  a  portion  is 
illegal,  then  the  whole  is  void.  Widoe  v.  Webb,  20  Ohio  State,  481.  Forbearance 
of  legal  proceedings  either  against  the  promisor  or  a  third  party,  is  a  frequent  con- 
sideration, and  it  is  not  necessary  that  the  promisor  should  be  at  all  interested  in  the 
suit.  Smith  o.  Algar,  1  B.  &  Ad.  608 ;  King  v.  Upton,  4  Greenl.  S87 ;  Silvis  v.  Ely, 
3  W.  ft  S.  420;  Jennison  v,  Stafford,  1  Cash.  168;  Call  u.  Calef,  4  id.  888;  Rood  o, 
Jones,  1  Doug.  (Mich.)  188;  Ford  v.  Hehman,  Wright  (Ohio),  434;  Boyd  v.  Freize. 
6  Gray,  553.  Vinal  v.  Richardson,  13  Allen,  521.  But  the  forbearance  is  not  a 
Talid  consideration,  if  the  proceedings  are  entirely  unfounded.  Jones  v.  Ashbum- 
ham,  4  East,  466;  Newell  v.  Fisher,  11  Sm.  &  Marsh.  481 ;  Wade  u.  Simeon,  2  M. 
6.  ft  S.  548.  But  if  the  result  is  a  matter  of  reasonable  doubt,  it  is  sufficient. 
Gonld  V.  Armstrong,  2  Hall  (N.  Y.),  266;  Longridge  v.  Dorville.  5  B.  ft  Aid.  117. 
A  promise  in  consideration  of  forbearance  is  not  binding  unless  accepted  by  the 
other  party.  Shupe  v.  Galbraith,  82  P6nn.  Stat«,  10.  An  agreement  to  give 
time  is  a  sufficient  consideration  for  a  note  of  a  third  party.  Mechanics'  Bank  v. 
WixBon.  42  N.  Y.  438. 

Compromise  of  a  right  of  action  or  waiver  of  legal  rights  is  a  valid  consideration, 
whatever  might  have  been  the  result  of  a  suit.  Penn  v.  Lord  Baltimore,  1  Ves.  Sen. 
450;  Union  Bank  v.  Geary,  5  Peters,  114;  Barlow  v.  Ocean  Insurance  Co.  4  Met. 
270;  McKinley  v,  Watkins,  18  III.  140;  Pierce  v.  Pierce,  25  Barb.  243 ;  Bumham  v. 
Dunn,  36  N.  H.  566;  Mayo  v.  Gardner,  4  Jones  (N.  C),  859;  Gates  v.  Shutts,  7  Mich. 
127.  Burnham  r.  Dunn,  35  N.  H.  556;  Mayo  v.  Gardner,  4  Jones,  Law,  869: 
Cook  V.  Wright,  1  Ellis,  B.  &  S.  559;  Scott  ».  Warner,  2  Lans.  49.  The  claim 
compromised  must  not  be  unfounded,  or  else  it  will  not  support  a  compromise ;  but 
an  honest  difference  of  opinion  is  sufficient  Edwards  v.  Baugh,  11  M.  &  W.  641; 
Longridge  v.  Dorville,  5  B.  &  Aid.  117 ;  Jarvis  v.  Sutton,  8  Ind.  289.  Palfrey  p. 
PorUand,  &c.  R.  R.  Co.  4  Allen,  56.  But  the  compromise  will  not  be  sustained  if 
the  public  have  an  interest  in  the  prosecntion  of  the  legal  proceedings.  Coppock  v. 
Bower,  4  M.  ft  W.  860;  Gardner  v.  Maxey,  9  B.  Monr.  90;  Clark  v.  Ricker.  14  N.  H. 
44 ;  Walbridge  v.  Arnold,  21  Conn.  424. 

The  acceptance  of  part  payment  of  a  debt  by  a  creditor  has  been  held  from  an 
early  period  of  the  common  law,  to  be  no  bar  to  an  action  for  the  sum  unpaid,  there 
being  no  consideration  for  the  discharge  of  the  residue  which  the  law  would  recognize. 
The  conduct  of  a  creditor  in  prosecuting  a  claim  for  the  part  thus  discharged,  in  vio- 
lation of  his  promise,  has  been  thought  so  unfair  and  unconscionable  by  the  courts,  that 
they  have  materially  impaired  the  original  force  of  the  rule,  excluding  from  its  opera- 
tion cases  where  any  other  property  but  money  was  received  in  satisfaction,  or  any 
collateral  benefit  could  be  fixed  upon  as  a  consideration,  or  where  third  parties  would 
be  defrauded  if  the  creditor  was  allowed  to  recover  the  residue.  Howe  v.  M'Kay,  6 
Pick.  44;  Brooks  v.  White,  2  Met.  288;  Smith  ».  Bartholomew,  1  id.  276 ;  Kellogg  v. 
Richards,  14  Wendell,  116;  Goodwin  v,  Follett,  26  Vt.  886;  Harper  v.  Graham,  20 
Ohio,  105;  Lee  v.  Oppenheimer,  82  Maine,  253  ;  Silvers  v.  Reynolds,  2  Harrison,  275; 
Browne  v,  Stackpole,  9  N.  H.  478 ;  Warren  r.  Skinner,  20  Conn.  569 ;  Sibree  v.  Tripp, 


460  GONTBACTS  IN  GENBBAIi. 

OifU.  In  this  connection,  I  will  say  a  word  respecting  gifts. 
Every  competent  person  has  an  undoubted  right  to  give  his  prop- 

16  M.  &  W.  28 ;  Hose  v.  Hall,  26  Conn.  892 ;  Bowker  v.  Harris,  80  Vt.  424.  Lien- 
ing  V.  Gould,  13  Cal.  698 ;  State  v.  Davenport,  12  Iowa,  366 ;  Pemberton  v.  Hoozier, 

1  Kansas,  108.  Payment  of  a  portion  of  the  money  before  it  is  due  is  a  {rood  consid- 
eration. Newsam  v.  Finch,  26  Barb.  176;  Wright  t;.  Bartlett,  48  N.  H.  648;  Warner 
V.  Campbell,  26  111.  282.  A  composition  agreement  between  a  debtor  and  his  creditors, 
by  which  they  agree  to  receive  a  certain  sum  in  hand,  and  a  note  for  a  portion  of  the 
remainder,  as  a  satisfaction  of  tlieir  claims,  is  valid  and  binding  at  law.  Way  v,  Lang- 
ley,  16  Ohio  State,  892;  Pierson  v.  McCahill,  21  Cal.  122.  In  this  latter  case,  the 
consideration  for  the  promise  of  one  creditor  is  found  in  the  promise  of  the  other 
creditors,  and  it  is  said  that  such  an  agreement  with  a  single  creditor  would  not  be 
binding.  In  Massachusetts,  it  is  still  held  that  payment  of  a  portion  of  a  debt  is  no 
consideration  for  a  satisfaction  of  the  whole.  12  Gray,  841 ;  Watts  r.  Frenche,  4 
Green,  407.  But  see  20  Ohio,  106.  The  mere  performance  of  that  which  one  ia 
legally  bound  to  do  is  no  consideration.  Tilden  o.  New  York,  60  Barb.  340 ;  Parme- 
lee  i;.  Thompson,  46  N.  Y.  68. 

It  is  an  interesting  question  now  constantly  calling  for  the  adjudication  of  the  courts, 
in  what  cases  voluntary  subscriptions  to  public  institutions,  or  private  enterprises  of 
benevolence,  are  supported  by  a  valid  consideration.  The  law  on  this  point  is  as  yet 
unsettled.  There  are  opinions  and  dicta  which  seem  to  make  all  such  subscriptions 
binding,  on  the  ground  that  the  promise  of  each  is  a  good  consideration  for  the  prom- 
ise of  all.  George  v.  Harris,  4  N.  H.  683 ;  Cong.  Soc.  in  Troy  p.  Perry,  6  id.  164; 
Hanson  r.  Stetson,  6  Pick.  606;  Fisher  v.  Ellis,  3  id.  822 ;  Watkins  v.  Eames,  9  Cush. 
637.  Trustees  Baptist  Society  v.  Robinson,  21  N.  Y.  234.  On  the  other  hand, 
some  actual  benefit  to  the  subscriber,  or  some  actual  expenditure  on  faith  of  his  sub- 
scription, or  some  agreement  on  the  part  of  the  party  to  whom  the  promise  of  the 
subscription  runs,  has  been  required  to  sustain  it ;  and  such  is  the  prevailing  current 
of  authorities.  Boutell  r.  Cowden,  9  Mass.  264;  Phillips  Academy  v,  Davis,  11  id. 
113;  Bridgewater  Academy  v.  Gilbert,  2  Pick.  679;  Thompson  r.  Paige,  1  Met.  666; 
Ives  V.  Sterling,  6  id.  810;  Common  School  Fund  r.  Perry,  6  Ohio,  68;  Stewart  r. 
Trustees  of  Hamilton  College,  1  Comst.  681 ;  s.  c.  2  Denio,  408 ;  Barnes  v,  Perine,  9 
Barb.  202;  16  id.  249;  2  Kernnn,  18;  Wilson  r.  Baptist  Education  Society,  10  id. 
308;  Phippa  v.  Jones,  20  Penn.  State,  260;  Ryerss  r.  Congregation  of  Blossburg,  33 
Penn.  State,  114 ;  Norton  v.  Janvier,  6  Harring.  846.  Reformed,  &c.  Church  o. 
Brown,  29  Barb.  836;  Dovle  r.  Glasscock,  24  Tex.  200;  Pryor  v.  Cain,  26  111,  292; 
Eydesheimer  v.  Van  Antwerp,  18  Wis.  646;  McDonald  v.  Gray,  11  Iowa,  608;  Rich- 
mondville  Seminary  v.  Brownell,  87  Barb.  686 ;  Ohio  W.  T.  College  r.  Love,  16  Ohio 
State,  20.  But  the  expenditures  need  not  be  by  the  parties  to  whom  the  subscriptions 
are  payable,  if  others  have  acted  on  the  faith  of  them.  Miller  v.  Bollard,  46  III.  877. 
There  is  an  elaborate  discussion  of  the  rules  governing  such  subscriptions  in  Lathrop 
V.  Knapp,  27  Wis.  214.  The  obligation  assumed  by  the  party  to  whom  Die  sub- 
scription runs,  to  see  and  to  make  the  application  of  the  money,  was  held  sufficient  in 
Troy  Academy  v.  Nelson,  24  Vt.  189.  But  see  Dayton,  &c.  Turnpike  Co.  v.  McCoy. 
13  Ohio  State,  84.  A  subscription  to  secure  the  rebuilding  of  a  woollen  mill  belong;- 
ing  to  private  persons  will  be  valid ;  the  public  interest  in  such  an  enterprise  is  suffi- 
cient.   Pitt  V.  Gentle,  49  Mo.  74. 

Where  A.  promises  B.,  from  whom  the  consideration  moves,  to  confer  a  benefit  on 
C,  it  is  a  controverted  question  whether  C.  has  a  right  of  action  in  his  own  name  to 
enforce  the  promise.  The  American  authorities  generally  allow  C.  this  right  of  action. 
Hall  V.  Maraton,  17  Maes.  575;  Arnold  v.  Lyman,  17  Mass.  400;  Carnegie  v.  Morrison, 

2  Met.  404 ;  Berly  v,  Taylor,  6  Hill,  677 ;  Delaware  &  H.  Canal  Co.  v.  Westchester 
County  Bank,  4  Denio,  97 ;  Bigelow  v,  Davis,  16  Barb.  661 ;  Thompson  v.  Thomp- 
son, 4  Ohio  State,  383 ;  Crumbaugh  v.  Kugler,  3  Ohio  State,  644 ;  Bagaley  v.  Waters,  7 
Ohio  State,  366.  Beals  v.  Beals,  20  Ind.  168;  Allen  v.  Thomas,  3  Met  (Ky.)  108. 
A  recent  opinion  of  a  learned  jurist,  Metcalf ,  J.,  essentially  limits  the  rule,  as  stated 
in  the  earlier  decisions  in  Massachusetts,  and  requires  some  privity  on  the  part  of  the 
third  party  to  entitle  him  to  sue.  Mellen  v.  Whipple,  1  Gray  (Mass.),  317;  Dow  r. 
Clark,  7  id.  198.  Page  v.  Becker,  81  Mo.  466.  The  consideration  of  a  written 
contract  may  be  proved  by  extrinsic  evidence.  M'Crea  v.  Purmort,  16  Wendell,  460 ; 
Frink  v.  Green,  6  Barb,  466 ;  Willson  v.  Betts,  4  Denio,  201 ;  Arms  v,  Ashley,  4  Pick. 
71 ;  Livennore  v.  Aldrich,  6  Cush.  431.  If  it  belongs  to  the  class  required  by  the 
statnte  of  frauds  to  be  in  writing,  the  consideration  must  appear  in  writing  in  England. 
Wain  V.  Walters,  6  East,  10.  The  English  rule  has  been  followed  in  New  York  and 
some  other  States.    Sears  v.  Brink,  8  Johns.  210 ;  Rogers  v,  Eneeland,  10  WendeU, 
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erty  to  whom  he  pleases,  provided  he  do  not  thereby  injure  his 
creditors.  And  although  a  promise  to  give  is  not  binding,  for 
want  of  a  consideration,  yet  a  gift  perfected  is  irrevocable  by  the 
giver ;  and  to  perfect  a  gift,  there  must  in  all  cases  be  an  actual 
delivery  of  the  thing  given,  if  it  be  such  as  to  admit  of  actual 
delivery,  (a)  This  is  equally  true  of  gifts  inter  vivo%^  between  the 
living,  and  gifts  cau%a  mortis^  in  anticipation  of  death.  But  the 
latter  differ  from  the  former  in  this,  that  being  made  in  anticipa- 
tion of  death,  if  the  giver  recover,  the  condition  of  the  gift  fails, 
and  he  may  reclaim  the  thing  given.  This  species  of  gift  differs 
from  a  nuncupative  will  in  two  respects :  The  forms  are  dispensed 
with,  and  there  is  an  actual  delivery.  But  courts  are  inclined  to 
watch  such  gifts  with  great  caution,  and  require  very  clear  evi- 
dence to  support  them.  (6) 

§  176.  Parties.  The  general  rule  is,  that  all  persons  are  capa- 
ble of  contracting.  But  there  are  several  exceptions,  all  but  one 
of  which  are  founded  on  the  actual  or  presumed  want  of  mental 
capacity.  The  very  idea  of  a  contract  supposes  the  assent  of  mind 
on  each  side.  The  term  agreement^  which  is  nearly  synonymous 
with  contract,  has  been  supposed  to  be  formed  by  two  words, 
aggregatio  mentium^  which  expresses  this  idea,  (c)     The  parties, 

218 ;  Edelen  v.  Gough,  5  Gill,  103;  Henderaon  v.  Johnson,  6  Geo.  890;  but  the  current 
of  judicial  opinion  in  this  country  is  in  favor  of  dispensing  with  its  expression. 
Packard  v.  Richardson,  17  Mass.  122;  Cummings  v.  Dermitt,  26  Maine,  897  ;  Gilli- 
ghan  V.  Boardman,  29  id.  79 ;  Reed  i;.  Evans,  17  Ohio,  128;  How  v.  Kimball,  2  M'Lean, 
laS;  Sage  v.  Wilcox,  6  Conn.  81.  Steadman  v,  Guthrie,  4  Met.  (Ky.)  147 j  Shirley 
p.  Black,  46  Penn.  State,  846. 

(a)  Noble  v.  Smith,  2  Johns.  62;  Pearson  v.  Pearson,  7  id.  26.  Phipps  v.  Hope, 
16  Ohio  Sute,  686;  Woodruff  v.  Cook,  26  Barb.  605;  Mechling's  Appeal,  2  Grant's 
Cases,  157 ;  Reid  v,  Spalding,  42  N.  H.  114;  Marsh  v.  Fuller,  18  N.  H.  360.  Delivery 
need  not  be  simultaneous  with  the  words  of  donation.  Gillespie  v.  Burleson,  28  Ala. 
651.  Nor  will  a  written  instrument,  purporting  to  be  a  gift  of  personalty,  be  sufficient 
without  delivery.  Payne  v.  Powell,  5  Bush,  248.  The  delivery  must  be  proven ;  it 
cannot  be  inferred  from  the  mere  possession  of  the  article  by  the  donee  where  that 
might  have  been  otherwise  accounted  for.  Grey  v.  Grey,  47  N.  Y.  652.  A  mere 
parol  declaration  cannot  cancel  a  debt,  or  transform  it  into  a  gift;  but  where  the 
intent  of  the  original  transaction  is  doubtful,  subsequent  declarations  of  the  donor  as 
to  the  intention  are  admissible.  Doty  v.  Wilson,  47  N.  Y.  680.  Choses  in  action  not 
negotiable,  and  negotiable  paper  not  endorsed,  may  be  the  subjects  of  a  gift ;  and 
delivery  sufficient  to  vest  an  equitable  title  in  the  donee,  thougli  not  the  legal  one, 
*  Is  sufficient  The  delivery  of  a  savings  bank  book  was  held  to  pass  the  deposits. 
Camp's  Appeal,  36  Conn.  88. 

{b)  Parish  w.  Stone,  14  Pick.  198;  Carpenter  v.  Dodge,  20  Vt  696;  Withers 
V.  Weaver,  10  Barr,  391 ;  2  Kent,  Com.  487-48,  ch.  88 ;  Hamor  v.  Moore,  8  Ohio  State, 
239 ;  Starr  v.  Starr,  9  id.  74 ;  Singleton  v.  Cotton,  23  Geo.  260 ;  Jones  v.  Brown,  34 
N.  H.  439;  Kenney  r.  Public  Administrator,  2  Bradf.  Sur.  R.  319;  Merchant  v.  Mer- 
chant, 3  id.  432 ;  Bates  v.  Kempton,  7  Gray,  382.  Choses  in  action,  such  as  bonds, 
mortgages,  and  promissory  notes  not  endorsed,  may  be  transferred  by  delivery  only 
as  a  valid  donatio  causa  mortis.  Westerlo  v.  De  Witt,  38  N.  Y.  340 ;  House  v.  Grant, 
4  Lans.  296;  Southerland  v.  Southerland,  6  Bush  (Ky.),  691.  So  the  delivery  of  a 
savings  bank  book  in  extremis,  will  pass  the  deposits.  Tillinghast  v.  Wheaton,  8  R.  I. 
586.  Contra,  Ashbrook  v.  Ryan,  2  Bush  (Ky.J,  228.  The  donee's  own  note  cannot 
be  the  subject  of  such  a  gift.  Brown  i;.  Moore,  3  Head,  671.  But  a  receipt  for  money 
may  be  so  given  to  the  debtor.  Champney  i;.  Blanchard,  39  N.  Y.  HI.  Where  a 
soldier  deposited  money,  taking  a  written  agreement  to  return  it  if  he  came  back 
alive,  if  not,  to  pay  it  to  an  infant  sister,  it  was  held  valid.  Baker  v.  Williams,  84 
Ind.  547.  Delivery  cannot  be  proved  by  subsequent  declaration  of  the  donor  to 
persons  not  connected  with  the  gift    Rockwood  v.  Wiggins,  16  Gray,  402. 

(c)  The  mutual  assent  of  the  parties  to  the  terms  of  a  contract  is  essential  to  its 
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then,  must  be  capable  of  giving  an  intelligent  consent.  But  a  want 
of  capacity  may  arise  either  from  actual  destitution  of  reason,  or 
from  such  constraint  as  prevents  its  free  action ;  and  hence,  insane 
persons^  drunkards^  infants^  married  women^  and  persons  under 
duress^  are  placed  under  a  total  or  partial  disability.  Alien  ene- 
mies are  likewise  disabled,  on  the  ground  of  public  policy.  I  shall 
speak  of  these  six  classes  in  their  order. 

Insane  persons^  (a)  whether  idiots  or  lunatics^  as  we  have  seen, 
are  incapable  of  contracting  during  the  disability.  On  this 
ground,  guardians  are  appointed  to  manage  their  concerns.     But 

yaliditj.  But  the  assent  must  be  evinced  by  some  speech  or  act ;  a  mere  mental 
determination  to  accept  is  not  sufficient.  Nor  does  an  act  not  in  itself  an  accept- 
ance, become  such  in  consequence  of  such  a  detennination.  White  v.  Corliss,  46  N.  i . 
467.  If  the  acceptance  by  the  one  party  raries  from  the  proposition  made  by  the 
other,  no  contract  subsists  between  them.  Bruce  v.  Pearson,  8  Johns.  684 ;  Haxard 
V.  Marine  Ins.  Co.  1  Sumner,  218;  Hutchinson  v.  Bowker,  6  M.  &  W.  686;  Peltier 
V.  Collins,  8  Weudell,  459;  Suydam  v.  Clark,  2  Sandf.  188.  Esmay  v.  Groton,  18  III. 
483.  Jenners  r.  Mt.  Hope  Co.  68  Maine,  20;  Myers  v.  Smith,  48  Barb.  614; 
CornweU  v.  Kreugel,  41  111.  394;  Northwestern  Iron  Co.  v.  Mead,  21  Wis.  474;  Van 
Valkenburg  i;.  Rogers,  18  Mich.  180.  An  offer  not  yet  accepted  by  the  party  to 
whom  it  is  made,  may  be  withdrawn  by  the  party  making  it,  as  in  the  case  of  a  bid 
at  auction,  which  is  not  binding  until  the  hammer  falls.  Page  v.  Cave,  8  T.  R.  148. 
Sometimes  the  party  making  an  offer  promises  to  give  the  other  a  certain  period  of 
time  within  which  he  may  accept  it,  or,  in  common  parlance,  gives  him  the  refusal  of 
it.  Such  an  offer,  unless  a  consideration  for  its  being  kept  open  has  been  agreed  upon, 
may  be  withdrawn  at  any  time  previous  to  its  acceptance,  during  the  period  it  was 
promised  to  be  kept  standing.  Boston  &  Maine  R.  R.  v.  Bartlett,  3  Cush.  224;  Ersk- 
ridge  V.  Glover,  5  Stew.  &  Port.  264 ;  Clievey  v.  Cook,  7  Wis.  412.  An  acceptanoe 
may  be  implied.  Sanford  v.  Howard,  29  Ala.  684.  See  Cooke  v.  Oxley,  8  T.  R. 
653.  Contracts  are  now  constantly  being  made  by  correspondence  through  the  mails. 
It  has  become  well  settled  that  if  A.  receives  a  letter  tlirough  the  mail  from  B.,  con- 
taining an  offer,  and  with  due  despatch  deposits  a  letter  in  the  mails,  accepting  it 
before  receiving  any  notice  of  revocation,  a  bargain  is  concluded,  notwithstanding  B. 
had,  before  the  acceptance,  deposited  another  letter  revoking  the  offer,  which  had  not 
reached  A.  at  the  time  of  the  acceptance.  But  no  contract  would  subsist,  if  A.  had 
received  the  second  letter  before  he  had  deposited  his  own  letter  of  acceptance  in  the 
mails.  Adams  v.  Lindsell,  1  B.  &  Aid.  681 ;  Potter  v.  Saunders,  6  Hare,  1 ;  Gibbins 
V.  The  Northeastern,  &c.,  11  Beavan,  1 ;  Dunlop  v.  Higgins,  1  House  of  Lords  Cases, 
381 ;  Duncan  v.  Topham,  8  M.  G.  &  S.  225;  Eliason  t;.  Henshaw,  4  Wheaton,  328; 
Tayloe  /;.  Merchants'  Fire  Ins.  Ca  9  How.  890;  Mactier  v.  Frith,  6  Wendell,  108; 
Brisban  v,  Boyd,  4  Paine,  17;  Averill  v.  Hedge,  12  Conn.  436;  Levy  v.  Cohen, 4  Geo. 
1 ;  Chiles  v.  Nelson,  7  Dana,  281 ;  Halls  v.  Gaither,  9  Porter,  006 ;  Hamilton  v. 
Lycoming  Mutual  Ins.  Co.  6  Barr,  839 ;  Palo  Alto,  Daveis,  344,  367 ;  Vassar  i;.  Camp, 
14  Barb.  341  ;  Martin  v.  Black,  12  Ala.  721 ;  Moore  v.  Pierson.  6  Clarke  (Iowa), 
279 ;  Hallock  v.  Insurance  Co.  2  Dutcher,  268 ;  Hong  v.  Brown,  19  N.  Y.  Ill ; 
Abbott  V,  Shepard,  48  N.  H.  14 ;  Stockham  v.  Stockham,  32  Md.  196 ;  Brown  v.  N.  T. 
&c-  R.  R.  Co.,  44  N.  Y.  79.  In  British  and  Am.  Telegraph  Co.  v.  Colson,  L.  R. 
6  Ex.  108,  the  Court  of  Exchequer  expressed  an  opinion  that  this  rule  of  the  com- 
pletion of  a  contract  by  letter  on  the  mailing  of  the  acceptance  was  subject  to  the 
condition  that  if  the  letter  of  acceptance  does  not  arrive  in  due  course  of  post,  the 
parties  may  act  on  the  assumption  that  the  offer  has  not  been  accepted.  This  was 
doubted  by  the  Lords  Justices  in  Harris'  Case,  L.  R.  7  Ch.  587,  In  re  Imperial  Ltind  Co, 
ofMarseilUs,  who  both  expressed  the'opinion  that  tlie  contract  was  actually  and  finally 
made  wlien  the  letter  was  posted.  But  the  question  did  not  actually  come  up  in  tliat 
case.  Id. ;  Townsend's  case,  18  Eq.  148.  1  have  not  found  this  aistinction  noticed 
in  any  American  case,  though  the  language  and  reasoning  used  would  seem  to  exclude 
it.  The  same  principles  apply  to  contracts  by  telegraph.  Trevor  v.  Wood,  36  N.  Y. 
307.  Where  an  agreement  not  within  the  statute  of  frauds  is  complete,  and  there 
is  no  understanding  that  it  is  not  to  be  binding  on  the  parties  until  reduced  to  writing, 
it  will  bind  them  at  once,  although  there  was  an  understanding  that  it  should  sub- 
sequently be  reduced  to  writing,  and  executed.  Blaney  v.  Hoke,  14  Ohio  State,  292. 
(a)  AnU,  §  112. 


CONTRACTS  IN  GENSBAL.  458 

sanity  is  always  presumed  until  insanity  has  once  been  estab- 
lished ;  after  which,  the  continuance  of  insanity  is  presumed  until 
the  contrary  has  been  proved,  (a)  And  the  decision  of  an  inquest, 
under  our  statute,  is  not  conclusive  when  a  contract  is  in  ques- 
tion. The  fact  still  remains  open  to  contest.  (6)  The  old  doc- 
trine, that  a  man  cannot  be  permitted  to  stultify  himself,  that  is, 
to  set  up  the  defence  of  insanity,  is  now  exploded.  As  to  idiots, 
the  test  is  incapacity  of  understanding  and  acting  in  the  ordinary 
affairs  of  life.  Mere  mental  imbecility,  not  reaching  this  point, 
will  not  invalidate  a  contract  fairly  made,  (f) 

Drunkards^  though  formerly  held  liable,  both  in  law  and  equity, 
to  perform  their  contracts,  unless  the  intoxication  were  procured 
by  the  other  party,  are  now  regarded  with  more  favor.  Courts 
have  lately  inclined  to  consider  a  contract,  made  by  a  person  so 
drunk  as  not  to  have  the  use  of  his  reason,  as  void,  though  the  in- 
toxication was  voluntary,  and  there  was  no  actual  fraud  on  the 
other  side,  (d) 

If^antSy  (e)  as  we  have  seen,  are  only  partially  disqualified 
from  contracting.  They  are  held  bound  by  contracts  made  for 
necessaries^  suited  to  their  age  and  condition ;  and  their  other 
contracts  are  voidable  only,  and  not  absolutely  void.  They  may 
be  ratified  by  assent  after  becoming  of  age.  But  infancy  is  a  per- 
sonal privilege  of  the  infant,  and  the  other  party  cannot  take 
advantage  of  it.  (/)  If  beneficial  to  the  infant,  the  contract  will 
be  enforced  against  the  adult ;  and  this  is  perhaps  the  only  case  in 
which  the  obligation  is  not  mutual.  Prudence,  therefore,  dictates 
that  dealings  where  infants  are  concerned,  should  be  conducted 
with  their  guardians.  As  to  real  property,  this  is  indispensable  ; 
for  infants  cannot  convey  at  all ;  and  guardians,  as  we  have  seen, 
can  only  convey  with  leave  of  court.  Q^ 

(a)  White  v.  Wilson,  18  Yes.  88 ;  Jackson  v.  Vandusen,  6  Johns.  144 ;  Hiz  v. 
Whittemore,  4  Met.  645.  But  the  contracts  of  an  insane  person  are  only  ▼oidable, 
and  may  be  ratified  after  the  insanity  has  ceased.  AUis  v.  Billings,  6  Met.  415; 
Arnold  v.  Kiuhmond  Iron  Works,  1  Gray  (Mass.),  434.  Chew  v.  Bank  of  Balti- 
more, 14  Md.  209.  His  deed,  made  while  insane,  may  be  avoided  by  his  guardian 
or  himself,  without  first  restoring  the  consideration  to  the  grantee.  Gibson  v.  Soper, 
6  id.  279. 

(6)  Sergeson  v.  Sealey,  2  Atk.  412;  Faulder  v.  Silk,  3  Camp.  126.  But  see  Leon- 
ard V,  Leonard,  14  Pick.  280. 

(c)  2  Kent,  Com.  452.  Dennett  v.  Dennett,  44  N.  H.  581 ;  Bond  v.  Bond,  7 
Allen,  1. 

{d)  Barrett  v.  Buxton,  2  Aiken  (Vt.),  167  ;  Gore  v.  Gibson,  13  M.  &  W.  628 ;  1 
Parsons  on  Contracts,  310,  311 ;  2  Kent,  Com.  451,*452  ;  French  v.  French,  8  Ohio, 
214.  Menkins  v.  Lightner,  18  111.  282.  Where  the  intoxication  is  only  partial,  and 
not  induced  by  the  other  party,  it  does  not  avoid  the  contract  Caulkins  v.  Fry,  35 
Conn.  170 ;  Henry  t».  Ritenour,  81  Ind.  136.  But  where  the  contract  mipht  be  re- 
scinded, it  will  be  afiirmed  by  the  subsequent  receipt  of  benefits  under  it  Willoughby 
V.  Moulton,  47  N.  H.  205. 

(«)  Ante,  §  111. 

(/)  Thus  an  infant  is  not  liable  to  an  action  for  breach  of  promise  of  marriage, 
but  may  bring  an  action  against  an  adult  Hunt  v.  Peake,  6  Cowen,  475 ;  Willard 
V.  Stone,  7  id.  22. 

(g)  But  an  infant  is  liable  for  his  torts,  and  even  it  has  been  held  for  a  fraudulent 
representation  that  he  was  of  age,  whereby  he  obtained  goods.  Fitts  v.  Hall,. 9  N.  EL 
441 ;  Wallace  v.  Morss,  5  Hill,  891.   For  a  full  classification  of  the  cases  on  the  rights 
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Married  women^  (a)  as  a  general  rule,  are  utterly  disqualified 
for  making  any  contract  whatsoever.  Their  contracts  as  we  have 
seen,  are  held  tojbe  absolutely  void,  to  all  intents  and  purposes. 
Even  when  living  separately  from  their  husbands,  they  cannot 
bind  themselves  for  necessaries;  and  for  this  reason  their  hus- 
bands are  made  liable.  The  only  exception  is,  where  the  statute 
allows  married  women  to  join  with  their  husbands  in  conveyances 
of  land.  (6) 

Persons  under  duress^  whether  from  actual  violence,  or  the 
threat  thereof,  are  not  bound  by  contracts  made  during  such 
duress,  (c)  There  have  been  many  nice  distinctions  as  to  what 
constitutes  duress ;  but  they  result  in  this  geneml  principle,  that 
if  the  contract  be  made  from  a  reasonable  apprehension  of  vio- 
lence or  constraint,  it  will  not  be  binding,  because  the  mind  does 
not  act  freely,  (d) 

Aliens^  while  their  country  is  at  war  with  ours,  are  prohibited, 
as  we  have  seen,  from  contracting  with  our  citizens,  on  grounds 
of  public  policy,  unless  by  special  license  from  government.  The 
theory  is,  that  when  two  nations  are  at  war,  all  the  individuals 
are  at  war  with  each  other.  The  fact  we  know  to  be  different ; 
but  the  rule  still  continues,  (e) 

and  liabilities  of  infants,  see  1  Am.  Leading  Cases,  2S0-67.  Also,  1  Parsons  on  Con- 
tracts, 242-82;  2  Kent.  Com.  233-45. 

(a)  Ante,  pp.  257,  266,  note. 

(  b )  Ante,  pp.  408,  416 ;  1  Parsons  on  Contracts,  288-307.  Unlike  the  infant,  the 
married  woman's  promise  to  pay  for  money  expended  during  coverture  after  the 
disability  is  removed,  is  not  binding.  Watkins  v.  Halstead,  2  Sandf.  311 ;  Goulding 
V,  Davidson,  28  Barb.  488.  Story,  Prom.  Notes,  §  185;  Meyer  v.  Haworth,  8  Ad.  & 
El.  467.  But  contra,  Lee  v.  Muggeridge,  5  Taunt.  147.  Perhaps  she  would  be  bound 
by  the  ratification  where  the  original  promise  was  made  on  faith  of  her  separare 
estate.  Vance  v.  Wells.  8  Ala.  399  ;  Kennerly  v.  Martin,  8  Mo.  698.  The  wife,  as 
agent  of  the  husband,  may  have  an  implied  authority  to  order  goods  necessary  for 
family  use,  and  otherwise  manage  household  affairs.  Kenaux  v.  Teakle,  20  £ng. 
Law  &  Eq.  345 ;  Shelton  v.  Pendleton,  18  Conn.  417.  Infants  may  be  agents.  Story 
on  Agency,  §  7.  Slaves  may  be  agents.  Chastain  v.  Bowman,  1  Hill  (So.  Car.), 
270 ;  Gore  t;.  Buzzard,  4  Leigh,  231.  But  slaves  cannot  enter  into  contracts  for  them- 
selves under  the  legislation  of  the  Slave  States,  and  a  marriage  between  them  pro- 
duces no  civil  effect.  Girod  v.  Lewis,  6  Mart.  559 ;  State  v.  Samuel,  2  l>ey.  &  Batt. 
177.  Seamen  receive  the  peculiar  protection  of  courts  of  admiralty,  so  that  stipula- 
tions in  the  shipping  articles  in  derogation  of  their  general  rights  and  privileges  are 
void.    Brown  v.  Lull,  2  Sumner,  444. 

(c)  Doolittle  V.  McCullough,  7  Ohio  State,  299 ;  Mays  v.  Cincinnati.  1  id.  278 ; 
Knox  Co.  Bank  v.  I>oty,  9  id.  609.    Baker  v.  Cincinnati,  11  Ohio  State,  534. 

(d)  Duress,  such  as  will  avoid  a  contract,  may  arise  in  the  case  of  an  arrest  for 
improper  purposes  without  just  cause,  or  an  arrest  for  just  cause  but  without  lawful 
authority,  or  an  arrest  for  a  just  cause  and  under  lawful  authority  for  an  improper 
purpose.  Richardson  v.  Duncan,*8  N.  H.  608 ;  Watkins  ».  Baird,  6  Mass.  606 ;  Sev- 
erance V.  Kimball,  8  N.  H.  886.  In  England,  duress  of  goods  does  not  avoid  a  con- 
tract, although  money  paid  under  such  duress  may  be  recovered  back.  Atlee  v. 
Backhouse.  3  Meeson  &  Welsby.  642;  Skeate  r.  Beale.  1  Ad.  &  £1.983;  Gates  p. 
Hudson,  6  Eng.  Law  &  Eq.  469.  But  in  this  country  duress  of  goods  as  well  as  of 
person  avoids  a  contract.  Collins  v.  Westbury.  2  Bay,  211 ;  Foshay  v.  Ferguson,  6 
Hill.  154.  Where  a  son  forged  tlie  father's  name,  and  the  bankers,  though  without 
threatening  a  prosecution,  insisted  on  the  father's  assuming  the  indebtedness,  which 
he  agreed  to  do,  and  gave  them  an  agreement  to  make  a  mortgage,  it  was  held  that 
a  father  under  such  circumstances  was  not  a  free  agent,  and  the  agreement  was  set 
aside.     Williams  w.  Bayley,  L.  R.  1  H.  L.  200. 

(e)  But  an  alien  enemy  resident  in  this  country,  and  not  ordered  away  by  the 
proper  authority,  may  sue  and  be  sued  as  in  times  of  peace.    Clark  v,  Morey,  10 
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§  177.  Subject-matter.  The  general  rule  is,  that  parties  may 
contract  about  whatsoever  they  choose ;  but  there  are  several 
exceptions  founded  on  reasons  of  public  policy.  The  law  will  not 
uphold  a  contract,  when  the  subject-matter  is  prejudicial  to  the 
general  welfare.  On  this  ground  four  classes  of  contracts  are 
held  to  be  invalid  ;  namely,  contracts  which  are  immoral,  impoli- 
tie,  fraudulent,  and  UlegaL     I  shall  consider  these  in  their  order. 

Immoral  Contracts.  Where  the  undertaking  on  either  side  is  to 
do  or  peimit  something  decidedly  immoral,  as  prostitution,  mak- 
ing indecent  books  or  pictures,  and  the  like,  the  law  will  not  aid 
either  party  in  enforcing  performance.  The  immorality,  however, 
must  be  of  a  marked  character ;  for  the  law  does  not  observe  a 
fastidious  delicacy.  On  nice  points  parties  are  left  to  their  own 
moral  sense.  This  is  merely  an  application  of  the  principle  of 
non-interference,  and  does  not  militate  against  the  doctrine  before 
advanced,  that  questions  of  abstract  morality  are  beyond  the  scope 
of  human  laws.  The  law  simply  refuses  its  aid  in  the  enforce- 
ment of  immoral  contracts.  But  the  question  of  morality  is  not 
always  open  to  discussion'.  In  general,  only  those  contracts  are 
held  void  for  immorality  which  the  precedents  have  settled  to  be 
immoral,  (a) 

Contracts  against  Public  Policy.  Where  the  subject-matter  of  a 
contract  is  in  opposition  to  public  policy,  this  is  a  sufficient  reason 
for  refusing  to  enforce  it.  On  this  ground,  a  contract  in  restraint 
of  trade  or  marriage,  or  tending  to  stifle  or  prevent  a  criminal 
prosecution,  or  to  induce  an  officer  to  swerve  from  his  duty,  will 
not  be  enforced.  These  examples  sufficiently  illustrate  the  idea. 
But  you  are  not  to  suppose  that  the  question,  what  is  public  pol- 
icy, is  always  open  for  discussion  whenever  a  contract  is  sought 
to  be  enforced.  This  would  be  to  convert  the  court  into  an  arena 
for  party  politics.  It  is  only  in  those  cases  which  the  consent  of 
ages  has  settled  to  be  against  public  policy,  that  the  defence  is 
now  admitted.  What  is  public  policy,  has  thus  become  a  ques- 
tion of  precedent,  not  depending  upon  the  varying  opinions  of 
different  judges.  (6) 

Johns.  09 ;  Bassell  v.  Skipwith,  6  Binnej,  241.  During  war,  a  person  cannot  appoint 
an  agent  in  an  enemy's  country,  though  if  appointed  before  he  may  still  act.  So  if 
a  creditor  direct  a  debtor  if  )ie  cannot  remit  to  purchase  cotton  and  hold  it,<this  is 
illegal,  for  it  is  tlie  creation  of  an  agency,  and  the  creditor  gets  no  title.  United 
States  V.  Grossmeyer.  9  Wall.  72. 

{a)  Chitty  on  Contracts,  577-9. 

(6)  See  2  Parsons  on  Contracts,  268-9,  where  the  numerous  recent  cases  in  which 
contracts  have  been  held  to  be  in  restraint  of  trade  are  collected.  Alger  v.  Thacher, 
19Pick.  61,  is  a  leading  American  authority.  Lange  v.  Werk,  2  Ohio  State,  619; 
Thomas  v.  Miles,  8  id.  274.  Grasselli  v.  Lowden,  11  Ohio  State,  349.  An  agree- 
ment to  procure  a  person  a  contract  to  furnish  supplies  to  the  government  is  void  as 
against  public  policy.  Tool  Co.  v.  Norris,  2  Wallace,  46 ;  Frost  v.  Inhabitants  of 
Belmont,  tf  Allen,  152;  Harris  r.  Roof,  10  Barb.  489;  Sedgwick  i;.Stonton,4  Kernan, 
289 ;  Powers  p.  Skinner,  84  Vt.  274.  But  the  employment  of  an  agent  regularly  to 
put  in  a  bid  and  make  a  contract,  is  not  Winpenny  v.  French,  18  Ohio  State,  469. 
A  omtract  to  advocate  a  claim  before  a  legislature  in  session,  or  its  committees,  is 
legal,  but  not  a  contract  to  advocate  a  claim  with  individual  members  of  such  legis- 
lature.   Sedgwick  v.  Stanton,  Bupra ;  Bryan  v.  Beynolds,  5  Wis.  200.    An  agreement 
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Fraudulent  Contracts,  (a)  It  is  a  general  rule,  both  in  law  and 
equity,  that  fraud  vitiates  every  contract  into  which  it  enters. 
Fi-aud  signifies  any  kind  of  artifice,  surprise,  trick,  dissembling, 
misrepresentation,  concealment,  or  deceit,  by  which  the  parties  or 
third  persons  are  cheated  or  deceived.  The  varieties  of  fraud 
are  so  great  that  it  is  difficult  to  lay  down  any  specific  rules  con- 
cerning it,  without  occupying  too  much  space.  I  shall  briefly 
consider  the  subject  in  two  points  of  view :  first,  with  reference 
to  the  parties  ;  and  secondly,  with  reference  to  third  persons^  par- 
ticularly as  provided  against  in  the  statute  of  frauds. 

Fraud  between  the  Parties.  The  law  requires  that  when  parties 
are  about  to  enter  into  a  contract,  neither  shall  misrepresent  or 
conceal  any  material  fact  upon  which  it  is  predicated.  It  is  as 
clearly  fraudulent  to  suppress  truth,  as  to  assert  falsehood,  because 
deception  is  equally  the  result.  But  here  a  distinction  is  to  be 
noted.  Intentional  misrepresentation  is  always  fraudulent.  But 
there  may  be  intentional  concealment  which  is  not  fraudulent 
The  point  is  to  determine  what  kind  of  knowledge  a  contracting 
party  may  lawfully  keep  to  himself.  And  the  best  rule  I  can  lay 
down  is  this :  If  you  have  any  peculiar  or  extraordinary  informa- 
tion, which  the  other  party,  exercising  ordinary  knowledge  and 
diligence,  cannot  be  presumed  to  have,  you  are  bound  to  disclose 
it ;  and  the  concealment  of  it  will  be  a  fraud.  Thus,  while  the  law 
requires  a  full  and  fair  disclosure  of  all  the  facts  necessary  to  ena- 
ble each  party  to  make  up  his  mind,  the  rule  has  a  reasonable  con- 
struction. The  law  will  not  relieve  against  the  common  inequal* 
ities  of  knowledge,  judgment,  skill,  and  experience.  It  does  not 
discountenance  speculation  and  enterprise,  by  requiring  bargains 
to  be  perfectly  equal.    It  allows  one  party  to  obtain  the  ^vantage, 

for  a  consideration  to  withdraw  opposition  to  a  divorce  is  void  as  against  public  policy. 
Stontenburg  v,  Lybrand,  18  Ohio  State,  228.  So  is  an  agreement  by  a  public  officer 
to  share  fees.  Martin  r.  Wade,  37  Cal.  168.  So  are  all  agreements  entered  into  to 
aid  a  rebellion.  Hanauer  v.  Doane,  12  Wall  824.  As  to  contracts  in  restraint  of 
trade,  see  Crawford     Wick,  18  Ohio  State,  190. 

(a)  See  Roberts  on  Frauds;  Roberts  on  Fraudulent  Conveyance;  Hovenden  on 
Frauds ;  Broom's  Legal  Maxims,  571-^,  605-88;  1  Story,  £q.  Juris,  ch.  vi. ;  2  Kent, 
Com.  482-92;  2  Parsons  on  Contracts.  264-84;  Tracy  v,  Sackett.  1  Ohio  Sute,  64. 
Where  a  grantor  was  so  drunk  as  not  to  iiave  the  exercise  of  his  judgment,  his  deed 
will  be  held  null,  though  the  grantee  had  no  agency  in  making  him  drunk.  French 
V.  French,  8  Ohio,  214.  Where  one  has  dealt  with  parties  to  a  conveyance  treating 
it  as  valid,  he  cannot  afterwards  impeach  it  as  fraud.  Rennick  v.  Bank,  8  Ohio,  629. 
The  merely  making  a  good  bargain,  by  purchase  at  a  small  price,  or  otherwise,  will 
not  be  ground  for  setting  aside  a  contract,  unless  there  has  been  actual  imposition. 
Steele  r.  Worthington,  2  Ohio,  182;  Knobb  v.  Lindsay,  6  id.  468 ;  Hough  i;.  Hunt.  2 
id.  495 ;  Douglas  u.  Houston,  6  id.  156 ;  Hunter  v.  Goudy,  1  id.  449.  Where  a  widow 
stands  by  and  allows  the  auctioneer  to  sell  the  land  as  free  from  dower,  and  so  increase 
the  bid,  she  cannot  afterwards  claim  dower.  Smiley  v,  Wright,  2  Ohio,  506.  It  is  not 
fraud  in  an  attorney  who  holds  a  recorded  mortgage,  to  prepare  a  stibsequent  one  for 
his  client  without  mentioning  his  own.  Paine  v,  French,  4  Ohio,  820.  A  fraudulent 
grantee  may  convey  a  good  title  to  an  honest  purchaser  for  a  fair  price,  thouffh  the 
latter  knew  of  the  fraud.  Piatt  i^.  St.  Clair,  7  Ohio,  pt  2,  165.  It  is  fraud  in  a 
mortgagee  to  stand  by  and  see  an  ignorant  purchaser  making  valuable  improve- 
ments, without  disclosing  his  lien.  Carter  v.  Longworth,  4  Ohio,  384.  As  to  false 
statements  of  quantity  in  the  sale  of  real  estate,  see  Eetchum  v.  Stout,  20  Ohio,  453; 
an4e,  p.  434. 
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when  there  is  no  positive  unfairness.  Accordingly,  slight  inade- 
quacy of  consideration,  or  ignorance  of  the  subject-matter,  or 
mental  imbecility  not  amounting  to  idiocy  or  insanity,  will  not  of 
themselves  avoid  a  contract.  So  in  regard  to  the  quality  and  value 
of  articles  contracted  for,  the  rule  is,  that  if  a  defect  be  open  and 
obvious  to  common  inspection,  there  can  be  no  ground  to  com- 
plain of  fraud.  But  when  the  defect  is  latent  and  not  readily  per- 
ceived, the  party  knowing  it  is  bound  to  make  disclosure.  When  a 
contract  has  been  absolutely  concluded,  neither  party  can  alter  it, 
without  the  consent  of  the  other,  in  any  essential  part,  without 
avoiding  it  altogether.  As  a  general  rule,  if  any  part  of  one  entire 
contract  is  fraudulent,  it  is  void  throughout.  Courts  of  law  will  not 
undertake  to  apportion  fraud.  This  can  only  be  done  by  courts 
of  equity,  whose  jurisdiction  of  fraud  will  be  considered  hereafter. 
The  Statute  of  Frauds,  (a)   Fraud  with  respect  to  third  persons, 

(a)  Browne  on  the  Statute  of  Frauds.  Fint  Section,  By  a  statute  of  1846,  pro- 
Tision  is  made  for  depoeitiog  a  mortgage  of  chattels,  or  a  copy,  with  the  township 
derk  or  recorder,  and  renewing  the  same  thirty  days  before  the  end  of  each  year. 
And  unless  this  be  done,  the  retaining  of  possession  by  the  mortgagor  is  declared  to 
render  the  mortgage  absolutely  Toid,  as  against  creditors  and  subsequent  purchasers 
in  good  faith.  Prior  to  this  act  the  rule  was,  that  the  retaining  of  possession,  after 
bill  of  sale  or  mortgage,  was  prima  facie  fraudulent,  but  might  be  explained.  Horn* 
beck  V.  Vanmetre,  9  Ohio,  ld3 ;  Collins  v.  Myers,  16  id.  q47  ;  Stanley  v.  Brannon,  6 
Blaekf.  196 ;  Read  v.  Wilson,  22  lU.  877 ;  Constant  v.  Matteson,  22  id.  646.  See 
Gay  V.  BidweU,  7  Mich.  519. 

Second  Section.  The  expression  "  utterly  void  "  applies  only  to  creditors  and  pur- 
chasers, not  to  the  parties.  Burgett  v.  Bnrgett,  1  Ohio,  469 ;  Douglas  v.  Dunlap.  10 
id.  162 ;  Barton  r.  Morris,  1 5  id.  408 ;  Brown  v.  Webb,  20  id.  389  ;  3  Ohio  State,  246 ; 
Crumbaugh  v.  Kugler,  2  Ohio  State.  873;  3  id.  544;  Webb  v.  Roft,  9  id.  430 ;  Scott 
0.  Purcell,  7  Blaekf.  66 ;  Randall  o,  FhiUips,  8  Mason,  878.  There  must  be  a  fraudu- 
lent intent  in  both  parties  in  order  to  render  the  conveyance  or  sale  void.  Ewing  v. 
Runkle,  20  111.  448 ;  Brown  v,  Riley,  22  id.  45.  And  the  retaining  of  possession  by 
the  mortgagor  does  not  necessarily  make  it  fraudulent  Id. ;  Oliver  v.  Eaton,  7  Mich. 
108 ;  Gay  v.  Bidwell,  7  id.  519.  See  Hudnns  v.  Kemp.  20  How.  46.  Where  a  debtor, 
while  a  suit  is  pending,  conveys  his  whole  estate,  with  a  stipulation  for  repurchase, 
and  retains  possession  under  an  agreement  to  pay  rent,  this  is  prima  facie  fraudulent, 
but  may  be  explained.  Barr  v.  Hatch,  3  Ohio,  527  ;  Hood  v.  Brown,  2  id.  267 ;  Starr 
9.  Starr,  1  id.  821 ;  Minns  v.  Morse,  15  id.  668.  Where  a  father  who  is  embarrassed 
conveys  property  to  his  wife  or  children,  the  question  of  fact  is,  whether  his  circum* 
stances  were  such  that  a  prudent  man  should  have  appreliended  insolvency.  If  so, 
the  honesty  of  his  intention  will  not  support  the  conveyance.  Brice  v.  Myers,  5 
Ohio,  121 ;  Miller  v,  Wilson,  15  id.  108 ;  Reade  i;.  Livingston,  8  Johns.  Ch.  481 ;  Rob- 
inson 9.  Bates,  8  Met,  40 ;  Crumbaugh  v.  Kugler,  2  Ohio  State,  373.  A  conveyance 
made  without  consideration  by  one  indebted  at  the  time,  cannot  be  avoided  by  sub- 
sequent creditors  without  showing  actual  fraud,  or  a  secret  trust  for  the  benefit  of  the 
grantor.  Webb  v.  Roff,  9  Ohio  State,  480.  Before  our  statute  abolishing  preferences, 
made  by  assignments  in  contemplation  of  insolvency,  such  preferences  were  not  of 
themselves  held  to  be  fraudulent.  Atkinson  v.  Jordan,  5  Ohio,  298 ;  Hull  v.  Jeffrey,  8 
id.  390;  Harshman  v.  Lowe,  9  id.  92;  Mitchell  v.  Qaxzam.  12  id.  816;  Hatch  o. 
Smith,  5  Mass.  42 ;  Bradshaw  v.  West,  7  Peters,  616 ;  Cumber  v.  Wayne,  1  Smith, 
L.  C.  258,  note ;  Bancroft  v.  Blizzard.  18  Ohio,  30 ;  Doremus  t;.  O'Harra,  21  id.  46 ; 
Arnold  v,  Maynard,  2  Story,  849 ;  Freeman  v.  Demlng,  2  Sandf.  Ch.  R.  332.  As  to 
the  consideration  of  a  purchase  being  an  antecedent  debt,  see  Lupin  v.  Marie,  2 
Paige,  215 ;  Riley  r.  Johnson,  8  Ohio,  626 ;  Swift  u.  Tyson.  16  Peters,  1 ;  Bank  of 
Sandusky  ».  Scoville,  24  Wendell,  116;  Riley  v.  Johnson,  8  Ohio,  526,  holding  that 
the  payment  of  an  antecedent  debt  was  not  a  consideration,  was  overruled  by 
Carlisle  v.  Wisheart.  11  Ohio,  172,  holding  that  it  was,  and  following  Swift  v.  Tyson. 
In  Roxborrough  v.  Messick,  6  Ohio  State,  448,  the  doctrine  was  established  to  be, 
that  taking  the  note  merely  as  collateral  for  an  antecedent  debt,  without  any  change 
in  the  relation  of  the  parties,  waa  not  a  valuable  consideratton ;  but  if  there  were 
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is  chiefly  provided  against  by  the  "  act  for  the  prevention  offravdt 
and  perjurie%y^  commonly  called  the  statute  of  frauds.     Our  pres- 

Bucli  change,  or  if  at  the  time  of  the  creation  of  the  debt  there  were  an  agreement 
for  further  security,  it  would  be  valid. 

Tliird  Section.    This  has  been  proved  to  be  of  no  practical  importance. 

Fourth  Section.  Prior  to  our  first  statute  of  frauds,  which  was  passed  in  1810, 
though  a  legal  title  could  not  be  conveyed  by  parol,  yet  an  express  trust  might  be 
both  created  and  proved  by  parol.  Fleming  v.  Donahoe,  6  Ohio,  255.  When  a 
parol  contract  for  the  sale  of  lands  is  admitted  by  the  defendant  in  his  answer  with- 
out relying  upon  the  statute  of  frauds,  the  contract  will  be  enforced.    Woods  r.  Dilie, 

11  Ohio.  465 ;  2  Story,  £q.  Jur.  §  755.  Where  a  purchaser  by  parol  is  put  in  possession, 
the  vendor  cannot  set  up  the  statute,  nor  even  a  parol  agreement  to  rescind.  Kelly 
V.  Stanberry,  13  Ohio,  408.    A  parol  contract  for  a  new  lease,  when  the  tenant  is  in 

S>S8e8sion  under  a  former  lease,  is  within  the  statute  of  frauds.  Armstrong  v. 
attenhorn,  11  Ohio,  265;  Crawford  v.  Wick,  18  Ohio  State,  190.  But  where 
possession  is  given  under  it,  it  is  withdrawn  from  the  operation  of  the  statute. 
Grant  v.  Ramsey,  7  Ohio  State,  157.  The  owner  gave  a  parol  license  to  erect 
abutments  of  a  mill-dam,  and  afterwards  entered  and  destroyed  them  ;  held,  that  the 
license,  being  executed,  was  not  within  the  statute,  and  the  owner  was  a  trespasser. 
Wilson  V.  Chalfant,  15  Ohio,  248.  A  parol  contract  for  the  purchase  of  a  land-office 
certificate,  with  part  performance,  will  take  the  case  out  of  the  statute.  Kay  v. 
Watson,  17  Ohio,  27.  A  parol  contract  to  dear  and  fence,  and  raise  a  crop  of  corn 
as  a  compensation,  if  part  performed  by  clearing  and  fencing,  entitles  the  party  to 
the  crop  of  corn.  Wilber  v.  Paine,  1  Ohio,  251.  Mere  payment  of  tlie  purchase- 
money,  under  a  parol  contract,  without  possession,  does  not  take  the  case  out  of  the 
statute.  Sites  v.  Keller,  6  Ohio,  488 ;  Pollard  v.  Kinner,  0  id.  528 ;  Sanborn  v. 
Sanborn,  7  Gray,  142;  Campbell  v,  Campbell,  3  Stockton,  268.  But  in  Indiana, 
it  is  held  that  it  may  do  so.  Single  v,  Clemens,  17  Ind.  124.  But  it  is  otherwise 
where  possession  is  delivered.  Waggoner  v.  Speck,  8  Ohio,  292  ;  Moore  t*.  Beaseley, 
3  id.  294 ;  Randall  t;.  Turner,  17  Ohio  State,  262.  For  other  constructions  of  this 
section,  see  Town  v,  Needham,  8  Paige,  546 ;  Woods  v.  Farmare,  10  Watts,  ld5 ; 
Sage  V.  M'Guire,  4  Watts  &  Serg.  228 ;  Wood  v.  Leadbetter,  18  Mees.  &  W.  840; 
Stevens  v.  Stevens,  11  Met.  251 ;  Mumford  u.  Whitney,  15  Wendell,  881 ;  WiUe  v. 
Wible,  1  Grant's  Cases,  406 ;  Chadwick  v.  Felt,  85  Penn.  State,  805 ;  McGregor  v. 
Brown,  10  N.  Y.  114;  Harrell  v.  Miller,  85  Miss.  700.  An  agreement  relating  to 
land  entered  of  record  in  a  proceeding  to  appropriate  land  by  a  railroad  company  is 
a  contract  of  record,  and  binding  under  the  statute.  Huston  v.  Cincinnati,  &c.  R.  R. 
Co.,  21  Ohio  State,  286.  The  memorandum  need  not  be  made  at  the  time  of  the 
contract.  It  is  sufficient  if  it  be  made  any  time  before  trial.  Webster  v.  ZuUy,  53 
Barb.  482.  None  but  the  parties  can  take  advantage  of  the  statute.  Creditors 
cannot  insist  upon  their  debtors  setting  it  up.  Lefferson  v.  Dallas,  20  Ohio  Sute, 
68 ;  Crawford  v.  Woods,  6  Bush  (Ky.),  200 ;  Chicago  Dock  Co.  v.  Kinzie,  49  111.  287 ; 
Patterson  v.  Underwood,  22  Ind.  607.  The  memorandum  must  contain  a  sufficient 
description  of  the  property  sold  to  enable  it  to  be  located.  White  v.  Herman,  51  111. 
248 ;  Whelan  v.  Sullivan,  102  Mass.  204.  A  contract  to  make  a  will  of  all  the  teetar 
tor's  property  real  and  personal,  in  favor  of  a  third  person,  in  consideration  of  that 
person's  making  a  similar  will  in  favor  of  bim,  is  a  contract  for  the  sale  of  lands. 
Gould  V.  Mansfield,  108  Mass.  408.  A  contract  for  standing  timber  to  be  taken  off 
at  the  vendee's  discretion  is  for  an  interest  in  land.  Pattison^  Appeal,  61  Penn.  Sute, 
294.  But  a  contract  by  the  contractor  to  cut  wood  on  his  own  land  and  deliver  it  at 
so  much  a  cord,  is  not    Kilmore  v.  Howlett,  48  N.  Y.  569. 

Fifth  Section.  This  is  the  fourth  section  in  the  English  statute,  20  Charles  IL 
Upoii  the  general  subject  of  this  section,  see  Chitty  on  Cont.  211 ;  Story  on  Cont 
§  561,  6C0 ;  2  Parsons  on  Cont.  284-841 ;  Wain  v.  Walters,  5  East,  10 ;  Saunders  v. 
Wakefield,  4  Bam.  &  Aid.  596 ;  Violet  v.  Patten,  6  Cranch,  142 ;  Packard  v.  Rich- 
ardson, 17  Mass.  122  ;  Gage  v.  Wilcox,  6  Conn.  81 ;  Hoover  v.  Morris,  8  Ohio,  56; 
Anderson  v.  Harold,  10  id.  899 ;  Sears  v.  Brink,  3  Johns.  210 ;  Griffith  v.  Young, 

12  East,  513 ;  Philbrook  r.  Belknap,  6  Vermont,  383.  The  statute  may  be  com- 
plied with  by  letters  passing  between  the  parties  where  the  terms  of  the  contract 
can  be  collected  with  certainty  from  them.  Jackson  v.  Lowe,  1  Bing.  9 ;  Macrory 
V.  Scott,  6  Wels.  Hurls.  &  Gordon,  907;  Archer  v.  Baynes,  id.  625;  Dobell  u. 
Hutchinson,  8  Ad.  &  El.  355.  The  contract  may  be  on  diflerent  pieces  of  paper. 
Esmay  n.  Groton,  18  111.  488 ;  Lee  v.  Mahoney,  9  Iowa,  344.  But  if  some  only 
of  the  pieces  of  paper  are  signed,  reference  must  be  specifically  made  in  those 
which  are  signed  to  those  which  are  not.    If  all  are  signed,  then  tach  reference 
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ent  act  was  passed  in  1810,  prior  to  which  we  had  no  provision  on 
the  subject.     It  is  copied  with  some  variations  from  the  English 

is  not  necessary,  if  by  inspection  and  compaiison,  it  appear  that  they  severally 
relate  to,  or  form  part  of,  the  same  transaction.  Thayer  v.  Luce,  22  Ohio  St.  61. 
An  entire  contract  must  comply  with  the  statute  throughout  or  it  will  be  entirely 
Toid,  but  a  severable  contract  may  be  sustained  so  far  as  it  complies  with  the 
statute.  Thayer  v.  Rock,  13  Wendell,  58;  Loomis  i;.  Newhall,  15  Pick.  159;  Irvine 
V.  Stone,  6  Cush.  508;  Hand  v,  Marther,  11  id.  1;  Paige  v.  Monks,  5  Gray,  492; 
McMuUen  i;.  Riley,  6  id.  500;  Noyes  v.  Humphreys,  11  Grattan,  636;  Collins  v. 
Merrill,  2  Met.  (Ky.)  163;  Mayfield  v.  Wadsley.  8  B.  &  Cr.  356;  Wood  r.  Benson, 
2  Cr.  &  Jerv.  94.  As  to  the  words,  "  debt,  default,  or  miscarriaqe"  see  Birkmyr  v. 
Darnell.  1  Smith,  L.  C.  184;  Green  v.  Creswell.  1  Perry  &*Dav.  480;  Doyle  v. 
White,  26  Maine,  841 ;  Beninan  v.  Russell,  20  Vt.  205 ;  Wilson  v.  Coupland,  5 
B.  &  Aid.  228 ;  Johnson  v.  Gilbert,  4  Hill,  178 ;  Murphy  w.  Merry,  8  Blackf.  295 ; 
Barker  v.  Bucklin,  2  Denio,  45 ;  Sanford  u.  Howard,  29  Ala.  684.  A  promise  to 
answer  for  another's  tort  is  within  the  statute.  Kirkham  v.  Marter,  2  B.  &  Aid. 
613.  Although  the  effect  of  the  promise  is  to  pay  the  debt  of  anotlier,  yet  if  the 
leading  object  of  the  undertaker  is  to  subserve  some  interest  of  his  own,  it  is  not 
within  the  statute.  Nelson  v,  Boynton,  8  Met.  396 ;  Allen  v.  Thompson,  10  N.  H.  32 ; 
Fish  V.  Thomas,  5  Gray,  45 ;  Emerson  v.  Slater,  *2Sl  How.  43 ;  Cross  i;.  Richardson, 
30  Vt.  641 ;  Kuizmeyer  v.  Ennis,  3  Dutcher,  371 ;  Mason  v.  Hall,  50  Ala.  509.  A  vei^ 
bal  promise  by  A.  to  B.  to  indemnify  him  against  loss  and  damage,  in  becoming  surety 
for  C,  is  within  this  section.    Easter  v.  White,  12  Ohio  State,  219;  Kelsey  v.  Hibbs, 

13  Ohio  Sute,  840;  contra.  Mills  v.  Brown,  11  Iowa,  314.  The  guaranty  of  a  d!e/ 
cred&e  factor  is  not  within  the  statute.  Swan  v.  Nesmith,  7  Pick.  220 ;  Wolff  v.  Kop- 
pell,5  Hill,  458;  8.  c.  2  Denio,  368;  Bradley  v.  Richardson,  23  Vt.  731,  782;  Coutu- 
rier V.  Hastie,  16  fing.  Law  &  Eq.  562 ;  8.  c.  8  Exch.  40 ;  Sherwood  v.  Stone,  14 
N.  Y.  267.  So  the  promise  of  a  party,  which  has  the  effect  of  discharging  the  origi- 
nal debtor,  as  where  he  is  accepted  by  the  creditor  in  place  of  the  origiusU  debtor,  is 
not* within  the  statute.  Bird  v.  Gammon,  8  Bing.  N.  C.  888 ;  Curtis  v.  Brown.  5  Cush. 
488;  Sunly  r.  Hendricks,  18  Iredell,  86;  WaUon  v.  Jacobs,  8  Wms.  (29  Vt.)  169; 
Woods  V.  Corcoran,  1  Allen,  405 ;  Warren  ».  Smith,  24  Texas,  484 ;  Andre  v.  Bod- 
man.  18  Md.  281 ;  Meriden  Brit.  Co.  v,  Zingsen,  48  N.  T.  247 ;  Yale  v.  Egertbn^ 

14  Minn.  194.  The  promise  must  be  made  to  the  party  to  whom  the  party  under- 
taken for  is  under  a  liability.  Thus  where  A.  is  indebted  to  B.,  and  C.  promises  A.  to 
pay  his  debt  to  B.,  this  last  promise  of  C.  is  not  within  the  statute.  Eastwood  v.  Keu- 
yon,  11  Ad.  &  El.  538 ;  Hargreaves  v.  Parsons,  18  M.  &  W.  561 ;  Barker  n,  Bucklin,  2 
Denio,  45;  Westfall  v.  Parsons,  16  Barb.  645;  Pratt  v.  Humphrey,  22  Conn.  817 ;  Preble 
p.  Baldwin,  8  Cush.  549;  Tibbetts  v,  FUnders,  18  N.  H.  284  ;  Day  v.  Cloe,  4  Bush, 
563.  If  there  is  no  consideration  whatever  moving  between  the  creditor  and  the 
new  promisor,  the  only  one  being  a  conveyance  of  property  to  tlie  new  promisor  by 
the  original  debtor,  it  is  within  the  statute.  Furbish  v.  Goodenow,  98  Mass.  296.  As 
to  the  words,  "m  consideration  of  marriage"  they  do  not  refer  to  the  marriage  contract 
itself,  which  is  seldom  in  writing.  Smith  on  (Jont.  by  Rawle,  58 ;  1  Parsons  on  Con- 
tracts, 546.  But  it  has  been  held  that  a  promise  to  marry  after  a  period  longer  than  a 
year  is  within  the  statute.  Derby  v.  Phelps,  2  N.  H.  515.  A  verbal  antenuptial  con- 
tract is  an  agreement  made  in  consideration  of  marriage,  and  unless  there  has  been  a 
part  performance,  is  within  the  statute.  Finch  v.  Finch,  10  Ohio  State,  501.  As  to 
the  words,  **  contract  or  tale  of  lands,"  see  1  Greenl.  Ev.  §  271 ;  Sug.  Vend.  99 ;  Reed  v, 
M'Orew,  5  Ohio,  375;  M'Clintock  v.  Inskip,  13  id.  21;  Wisely  ».  Barclew,  4  West, 
L.  L281;  Bridgman  v.  Wells,  18  Ohio,  48;  Vaughan  v.  Hancock,  3  Man.  Gr.  & 
Scott,  766;  Green  v.  Armstrong,  1  Denio,  550;  Warren  u.  Leland.  2  Barb.  613; 
Whitmarsh  v.  Walker,  1  Met.  318;  Nettleton  v.  Sikes,  8  id.  34.  It  will  be  seen,  by 
reference  to  the  latter  decisions,  that  the  sale  of  growing  trees  or  crops  is  not  within 
this  clause,  where  no  interest  in  the  realty  is  contemplated.  As  to  the  words,  "  one 
year  from  the  making"  they  do  not  mean  contracts  which  may  or  may  not,  but  which 
must,  outrun  the  year.  Peter  v.  Compton.  1  Smith's  L.  C.  143 ;  Lanch  v.  Strawbrirlge, 
2  Man.  Gr.  &  Scott,  814;  Morse  t;.  Fox,  10  Johns.  244;  Kent  v,  Kent,  18  Pick.  5G9; 
Roberts  v.  Rockbottom,  7  Met.  47 ;  Lyon  v.  King.  11  id.  411 ;  Hill  v.  Hooper.  1  Gray, 
181.  Randall  v.  Turner,  17  Ohio  State.  269;  Hutchinson  v,  Hutchinson,  46  Maine, 
154 ;  Dresser  v.  Dresser,  35  Barb.  573 ;  Houghton  v.  Houghton,  14  Ind.  505 ;  Rogers  v. 
Brightroan,  10  Wis.  55 ;  Blanchard  v.  Weeks.  34  Vt.  589 ;  Sherman  v.  Champlain  Trans. 
Co.  31  Vt.  162;  Jilson  v.  Gilbert,  26  Wis.  637.  If  the  contract  is  not  wholly  to  be 
performed  within  a  year,  it  is  void.  Broadwell  v.  Getman,  2  Denio,  87 ;  Herrin  v.  But- 
ters, 20  Maine,  119.    If  the  understanding  of  the  parties  Is  that  the  contract  is  not  to 
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^  -  ir^e*.  tiiouph  not  subscribed,  is  held  sulfieient. 

-  -  7--r  manipulations  of  a  telegraph  operator  in 
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T— --J  ::.e  better  opinion  is  in  favor  of  its  vai- 
^.  ■  \:.:::cnt,  5  Bam.  &  Ad.  68;  Stead  v.  l>awber, 
---LT  ir-Tv.  13  Ohio,  409.     A  verbal  agreement,  to 

».  f^i".  n  of  the  express  terms  of  a  prior  wriltta 

L--  :^  «ipported  by  a  new  and  valid  consideration, 
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J^ir$t  Section.  **  That  all  deeds  of  gifts,  and  conveyances  of 
goods  and  chattels,  made  in  trust,  for  the  use  of  the  person  mak- 
ing the  same,  shall  be  void  and  of  no  effect."  This  section  it  will 
be  observed  is  confined  to  personal  property  only.  As  a  general 
rule,  the  possession  of  personal  property  is  regarded  as  evidence 
of  ownership.  Among  business  men,  credit  is  ordinarily  given 
upon  the  mere  fact  of  such  possession,  without  further  inquiry ; 
and  hence  this  provision  of  the  statute.  It  prohibits  persons  from 
putting  such  property  out  of  their  hands,  while  they  still  retain 
the  beneficial  interest,  by  having  it  held  for  their  own  use.  It  is 
obvious  that  there  can  seldom  be  any  other  motive  than  fraud 
u|K>n  third  persons,  for  such  a  nominal  transfer.  Why  should  I 
suffer  you  to  hold  my  property  for  my  use,  if  it  be  not  either  to 
defraud  my  creditors,  or  to  enable  you  to  defraud  yours  ?  But 
a*  this  section  is  probably  included  in  the  next,  I  will  not  make 
further  comment  upon  it. 

Second  Section.  **  That  every  gift,  grant,  or  conveyance  of 
lands,  tenements,  hereditaments,  rents,  goods,  or  chattels,  and 
every  bond,  judgment,  or  execution  made  or  obtained  with  intent 
to  defraud  creditors  of  their  just  and  lawful  debts  or  damages,  or 
to  defraud  or  deceive  the  person,  or  persons  who  shall  purchase 
such  lands,  tenements,  hereditaments,  rents,  goods,  or  chattels, 
shall  be  deemed  utterly  void,  and  of  no  effect."  The  substance 
of  this  provision  is,  that  every  conveyance  or  incumbrance  of  real 
or  personal  property  made  with  intent  to  defraud  creditors  or 
purchasers  is  void.  Its  design  is  twofold :  first,  to  give  legal  effi- 
cacy to  the  grand  principle,  that  all  the  property  which  a  debtor 
has  shall  be  responsible  for  his  debts  ;  and,  secondly,  to  promote 
honesty  and  fair  dealing  between  vendors  and  purchasers.  I 
shall  make  some  general  remarks  upon  both  of  these  heads. 

As  to  Creditors,  (a)  The  words  are,  "  with  intent  to  defraud." 
It  is  seldom  possible  to  prove  such  intent  by  positive  testimony, 
because  no  man  can  look  into  the  heart  of  another ;  and  hence 
the  law  resorts  to  presumption.  If,  for  example,  a  fraud  has  been 
actually  committed,  the  intent  will  always  be  presumed.  And  in 
relation  to  creditors,  one  of  the  strongest  grounds  for  presuming 
fraud,  is  the  want  of  consideration.  It  is  fair  to  conclude  that 
when  a  man  who  is  in  debt  disposes  of  his  property  for  much  less 
than  it  is  worth,  there  is  a  secret  understanding  between  him  and 
the  purchaser,  by  which  creditors  are  to  be  defrauded.  Indeed, 
this  collusion  may  take  place  when  the  full  value  is  paid  ;  for  if 
the  object  be  to  convert  property  into  money  for  the  purpose  of 
secreting  it,  and  this  be  known  to  the  purchaser,  he  becomes  a 
party  to  the  fraud,  and  must  suffer  the  consequences.  But  in  the 
absence  of  collusion,  if  a  debtor  receives  the  fair  value  of  his  prop- 

(a)  The  act  of  April  6, 1S69,  regulates  the  mode  of  administering  assignments  in 
trnst  for  the  benefit  of  creditors.  See  also  act  of  March  16, 1860»  and  March  26. 1860. 
See  Barriil  on  Assignments ;  Meeker  v.  Sanders,  6  Clarke  (Iowa),  61 ;  Hoffman  v. 
MackaU,  6  Ohio  State,  12i\  Conklln  v.  Cooniod,  6  id.  611. 
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Statutes  of  the  13th  and  27th  of  Elizabeth,  and  the  29th  of  Charles 
the  Second.     It  consists  of  five  sections,  and  in  this  connection 

1  shall  remark  upon  them  all,  though  the  last  three  might  be  re- 
served until  I  come  to  speak  of  written  contracts. 

be  performed  within  a  year,  it  is  Toid.  Peters  v.  Westboroagh,  10  Pick.  864.  An 
agreement  to  renew  a  fire  policy  from  year  to  year,  terminable  at  the  will  of  either 
party,  is  not  within  the  statute.  Trustees  First  Baptist  Church  v.  Brooklyn  Fire  Ins. 
Co.  19  N.  Y.  306 ;  Sheehy  v.  Adarene,  41  Vt.  64 1 ;  Updike  v.  Ten  Broeck,  3  Vroom,  106 ; 
McCiellau  v.  Sanford,  26  Wis.  606.  If  tlie  contract  has  been  entirely  executed  on  one 
side,  and  nothing  remains  to  be  done  but  the  payment  of  the  consideration,  it  may  be 
recovered.  Donellan  v.  Bead,  3  B.  &  Ad.  899 ;  Cherry  r.  Heming,  4  Wels.  Hurls.  &  Goi^ 
don,  6:31 ;  Brackett  v.  Evans,  1  Cush.  79;  Thomas  v.  Dickinson,  14  Barb.  90.  Where 
all  the  plaintiff's  part  of  the  contract  should  be  completed  within  a  year,  and  it  was  not 
intended  by  the  parties  that  an^  part  of  his  portion  should  not  be  completed  within 
that  time,  the  contract  is  not  within  the  statute,  although  the  performance  on  the  part 
of  the  defendant  may  be  extended  beyond  that  period.  Smith  v.  Neale,  2  C.  B. 
(n.  s.)  67.  An  agreement  within  the  clause  to  work  for  a  specified  time,  cannot 
be  set  up  in  defence  to  an  action  on  a  quantum  meruit  for  services  performed  under  it 
King  V.  Welcome,  6  Gray  41.  But  see  Swanzey  v.  Moore,  22  UI.  63.  As  to  the 
consideration  being  expressed^  see  Wain  v.  Walters,  6  East,  10 ;  Sears  v.  Brink,  8  Johns. 
210;  Packard  o.  Richardson,  17  Mass.  122;  Keed  v.  Evans,  17  Ohio,  128;  1  Green- 
leaf,  £v.  §  268;  Boydell  v,  Drummond,  11  East,  142;  Sivewright  v.  Archibald, 
6  Eng.  L.  &  Eq.  Rep.  286 ;  ante  "  Consideration,"  note  d.  As  to  the  words,  "  signed 
by  the  party  to  be  charged"  they  mean  that  the  name,  initials  or  mark  must  appear 
somewhere  on  the  paper,  written  with  pen  or  pencil,  for  the  purpose  of  authentication. 
Penniman  v.  Hartshorn,  13  Mass.  87 ;  Clason  v.  Bailey,  14  Johns.  484 ;  Anderson 
V.  Harold,  10  Ohio,  482;  2  Kent,  Com.  611 ;  Phillimore  v.  Barry,  1  Comp.  Cases, 
618;  Lobb  v.  SUnley,  6  Ad.  &  Ellis  (n.  b.),  674;  Sweet  v.  Lee,  3  Man.  &  Gr.  462. 
But  both  names  are  not  required.  Smith  v.  Smith,  8  Blackford  208;  Lathrop  p. 
Bryant,  2  Bing.  N.  C.  786.  The  party  signing  the  instrument  will  be  bound, 
although  the  other  party  has  not  signed  it,  provided  he  has  manifested  his  assent  in 
some  other  way.  Old  Colony  R.  K.  Co.  t*.  Evans,  6  Gray,  25.  Smith  v.  Neale, 
2C.  B.  {n.  8.)  67;  Justice  v.  Lang,  42  N.  Y.  493;  Thayer  v.  Luce,  22  Ohio  St. 
61.  It  is  immaterial  in  what  part  of  the  instrument  the  name  is  put,  provided  it 
appears  to  have  been  written  there  to  give  e£Eect  to  the  instrument  and  complete  the 
contract.  Messitt  r.  Clason,  12  Johns.  102 ;  Clason  v.  Bailey,  14  id.  484 ;  Jolmson  v. 
Dodgson,  2  M.  &  W.  668  ;  Profert  v.  Parker,  1  Rus.  &  My.  626 ;  Stokes  v.  Moore,  1 
Cox,  219;  M'Crea  v.  Purmort,  16  Wendell,  469;  Fenly  v.  Stewart,  6  Ssndf,  101; 
Penniman  v.  Hartshorn,  18  Mass.  87 ;  Barstow  r.  Gray,  8  Greenl.  409 ;  Shirley  v, 
Shirley,  7  Blackf .  462.  The  contract  may  be  signed  by  an  agent  so  as  to  satisfy  the 
statute.  Hawkins  r.  Chace,  19  Pick.  602.  Where  the  written  authority  of  an  agent 
fully  sets  out  the  contract  he  is  authorized  to  make  with  a  third  person,  and  he  delivers 
this  as  the  proposition  of  his  principal,  tliis  is  a  sufficient  memorandum.  Himrod 
Furnace  Co,  v.  Cleveland  &  M.  R.  R.  Co.  22  Ohio  St.  451.  And  his  authority  may 
be  proved  by  parol  evidence.  Truman  v.  Loder,  11  Ad.  &  El.  689.  An  auctioneer 
may  sign  for  both  parties.  Cleaves  v.  Fobs,  4  Greenl.  1 ;  Morton  v.  Deane.  13  Met 
886 ;  M'Comb  v.  Wright,  4  Johns.  Ch.  669.  And  a  broker  may  sign  for  both  parties, 
if  he  acts  as  agent  for  both.  Hinckley  v.  Arey,  27  Maine.  862 ;  Shaw  v.  Phinney,  18  Met 
453.  In  Massachusetts  a  full  entry  by  a  broker  on  his  books  in  the  regular  course  of 
business,  containing  the  names  of  the  parties,  tliough  not  subscribed,  is  held  sufficient 
Coddington  v.  Goddard,  82  Mass.  436.  The  manipulations  of  a  telegraph  operator  in 
sending  the  name  of  the  party  amount  to  a  signature  within  the  statute.  Dunning 
V.  Roberts,  86  Barb.  463;  Trevor  v.  Wood,  86  N.  Y.  807.  As  to  a  parol  discharge 
of  a  contract  required  to  be  in  writing,  the  better  opinion  is  in  favor  of  its  val- 
idity.   Greenleaf  Ev.  §  302 ;  Goss  v.  Nugent,  6  Bam.  &  Ad.  68 ;  Stead  v.  Dawber, 

2  Perry  &  Da  v.  457;  Kelley  v.  Stanberry,  18  Ohio,  409.  A  yerbal  agreement,  to 
be  effectual  and  binding  as  an  alteration  of  the  express  terms  of  a  prior  written 
contract  between  the  parties,  must  be  supported  by  a  new  and  valid  consideration, 
and  a  mere  executory  contract  of  the  kind  to  constitute  an  exception  to  this  rule, 
must  have  been  so  far  acted  upon,  that  a  refusal  to  carry  it  out  would  work  a  fraud 
on  one  of  the  parties.  Thurston  v.  Ludwig,  6  Ohio  State,  1 ;  Willey  r.  Hall,  8 
Clarke  (Iowa),  62;  Emerson  v.  Slater,  22  How.  41.  See  Low  v.  Forbes,  18  HI. 
668;  McGrann  v.  North  Lebanon  B.  R.  Co.  29  Penn.  State,  83.  McDonald  r. 
Mountain  Lake  Water  Co.  4  Cal.  836 ;  Cox  v.  Carroll,  6  Clarke,  360 ;  Jones  v.  AUey, 
4  Greene,  181. 
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First  Section.  **  That  all  deeds  of  gifts,  and  conveyances  of 
goods  and  chattels,  made  in  trust,  for  the  use  of  the  person  mak- 
ing the  same,  shall  be  void  and  of  no  effect."  This  section  it  will 
be  observed  is  confined  to  personal  property  only.  As  a  general 
rule,  the  possession  of  personal  property  is  regarded  as  evidence 
of  ownership.  Among  business  men,  credit  is  ordinarily  given 
upon  the  mere  fact  of  such  possession,  without  further  inquir}'' ; 
and  hence  this  provision  of  the  statute.  It  prohibits  persons  from 
putting  such  property  out  of  their  hands,  while  they  still  retain 
the  beneficial  interest,  by  having  it  held  for  their  own  use.  It  is 
obvious  that  there  can  seldom  be  any  other  motive  than  fraud 
upon  third  persons,  for  such  a  nominal  transfer.  Why  should  I 
suffer  you  to  hold  my  property  for  my  use,  if  it  be  not  either  to 
defraud  my  creditors,  or  to  enable  you  to  defraud  yours  ?  But 
as  this  section  is  probably  included  in  the  next,  I  will  not  make 
further  comment  upon  it. 

Second  Section.  ^  That  every  gift,  grant,  or  conveyance  of 
lands,  tenements,  hereditaments,  rents,  goods,  or  chattels,  and 
every  bond,  judgment,  or  execution  made  or  obtained  with  intent 
to  defraud  creditors  of  their  just  and  lawful  debts  or  damages,  or 
to  defraud  or  deceive  the  person,  or  persons  who  shall  purchase 
such  lands,  tenements,  hereditaments,  rents,  goods,  or  chattels, 
shall  be  deemed  utterly  void,  and  of  no  effect."  The  substance 
of  this  provision  is,  that  every  conveyance  or  incumbrance  of  real 
or  personal  proprty  made  with  intent  to  defraud  creditors  or 
purchasers  is  void.  Its  design  is  twofold  :  first,  to  give  legal  effi- 
cacy to  the  grand  principle,  that  all  the  property  which  a  debtor 
has  shall  be  responsible  for  his  debts  ;  and,  secondly,  to  promote 
honesty  and  fair  dealing  between  vendors  and  purchasers.  I 
shall  make  some  general  remarks  upon  both  of  these  heads. 

As  to  Creditors,  (a)  The  words  are,  "  with  intent  to  defraud." 
It  is  seldom  possible  to  prove  such  intent  bv  positive  testimony, 
because  no  man  can  look  into  the  heart  of  another;  and  hence 
the  law  resorts  to  presumption.  If,  for  example,  a  fraud  has  been 
actually  committed,  the  intent  will  always  be  presumed.  And  in 
relation  to  creditors,  one  of  the  strongest  grounds  for  presuming 
fraud,  is  the  want  of  consideration.  It  is  fair  to  conclude  that 
when  a  man  who  is  in  debt  disposes  of  his  property  for  much  less 
than  it  is  worth,  there  is  a  secret  understanding  between  him  and 
the  purchaser,  by  which  creditors  are  to  be  defrauded.  Indeed, 
this  collusion  may  take  place  when  the  full  value  is  paid  ;  for  if 
the  object  be  to  convert  property  into  money  for  the  purpose  of 
secreting  it,  and  this  be  known  to  the  purchaser,  he  becomes  a 
party  to  the  fraud,  and  must  suffer  the  consequences.  But  in  the 
absence  of  collusion,  if  a  debtor  receives  the  fair  value  of  hisprop- 

(a)  The  act  of  April  6, 1860,  regulates  the  mode  of  administering  aflsignments  in 
trust  for  the  benefit  of  creditors.  See  also  act  of  March  16, 1860,  and  March  26, 1860. 
See  Burrill  on  Assignments ;  Meeker  v.  Sanders,  6  Clarke  (Iowa),  61 ;  Hoffman  v, 
MackaU,  6  Ohio  State,  124;  Conklin  o,  Cooniod,  6  id.  61L 
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erty,  the  conveyance  will  be  good  ;  for  it  does  not  render  him  the 
less  able  to  pay  his  debts.  The  corresponding  section  of  the 
English  statute  expressly  excepts  conveyances  made  in  good  faith, 
and  for  a  valuable  consideration ;  and  though  there  is  no  such 
exception  in  ours,  yet  there  is  no  doubt  our  courts  would  make  it, 
for  the  plain  reason  that  the  presumption  of  a  fraudulent  intent 
is  thereby  rebutted.  But  questions  of  this  kind  most  frequently 
arise  upon  conveyances  made  in  consideration  of  natural  affection^ 
which  is  never  deemed  a  valuable  consideration,  though  good  as 
between  the  parties.  On  this  subject,  our  courts  lay  down  the 
reasonable  doctrine,  that  a  conveyance  to  a  child,  by  a  parent 
who  was  indebted  at  the  time,  is  presumptive  evidence  of  fraud ; 
but  this  presumption  may  be  rebutted,  by  showing  that  the  parent 
was  in  prosperous  circumstances,  and  not  embarrassed ;  that  his 
debts  were  small,  and  sufficient  property  was  retained  to  pay 
them  ;  and  that  the  gift  was  no  more  than  a  reasonable  provision 
for  the  child.  Other  circumstances  which  create  presumptions  of 
fraud  as  to  creditors,  are,  that  the  conveyance  was  made  when  a 
judgment  was  expected  against  the  debtor ;  that  he  remained  in 
possession  after  the  conveyance  ;  that  there  was  an  agreement  to 
recouvey  at  a  future  time,  if  the  grantee  should  so  wish  ;  and  the 
like.  But  all  these  presumptions  may  be  rebutted  by  proving  the 
actual  honesty  of  the  transaction.  There  has  been  much  contro- 
versy upon  the  question,  how  far  an  insolvent  debtor  can  give  one 
creditor  a  preference  over  another,  (a)  Our  court  has  held  that 
an  actual  conveyance  or  tramfer^  for  a  fair  value,  in  payment  of  a 
preferred  debt,  is  not  within  the  statute,  being  no  fraud  upon 
other  creditors  ;  but  that  a  general  assignment  to  trustees  for  the 
purpose  of  preferring  creditors  is  to  be  watched  with  great  jeal- 
ousy. In  fact,  the  opinion  has  been  rapidly  gaining  ground  that 
an  equal  distribution  ought  to  be  made  among  all  the  creditors  of 
a  living,  as  much  as  of  a  deceased,  insolvent  debtor.  Preferences 
are  certainly  inequitable,  if  not  actually  fraudulent.  But  in  this 
State,  all  doubt  is  now  removed  by  our  statute,  which  declares 
"  that  all  assignments  of  property  in  trust,  which  shall  be  made 
by  debtors  to  trustees  in  contemplation  of  insolvency,  with  the 
design  to  prefer  one  or  more  creditors,  to  the  exclusion  of  others, 
shall  be  held  to  inure  to  the  benefit  of  all  the  creditors,  in  pro- 
portion to  their  respective  demands ;  and  such  trusts  shall  be 
subject  to  the  control  of  the  courts."  (6)  Henceforward,  there- 
fore, if  an  insolvent  debtor  desires  to  prefer  a  creditor,  he  must 
do  it  by  an  actual  payment  to  him  in  money  or  other  property. 

As  to  purchasers.  The  purchasers  who  are  protected  by  the 
statute  are  those  who  have  purchased  in  good  faith.  Thus,  if  I 
have  purchased  property  of  you,  and  before  delivery  of  possession 
you  convey  it  to  some  one  else  who  knew  of  my  purchase,  this 

(a)  Livermore  v.  Jenckes,  21  How.  126. 

(6)  Bloom  V.  Noggte,  4  Ohio  Sute,  66;  Harkrader  v.  Leiby,  4  id.  602;  DickBon 
V.  Rawson,  6  id.  21b;  Bagaley  v.  Waters,  7  id.  369;  Floyd  v.  Smith,  9  id.  646. 
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conveyance  will  be  fraudulent  as  to  me :  but  if  he  knew  nothing 
of  my  right,  and  purchased  in  good  faith,  and  for  an  actual  con- 
sideration, he  will  be  protected  as  an  innocent  purchaser  without 
notice.  But  in  such  case,  there  are  conflicting  opinions  as  to 
whether  the  payment  of  an  antecedent  debt  is  such  a  considera- 
tion as  will  protect  the  subsequent  purchaser,  because  he  parts 
with  nothing  new.  Again,  if  you  convey  land  by  deed  to  me, 
and  I  omit  to  record  the  deed  for  the  purpose  of  enabling  you  to 
make  a  sale  to  some  one  else,  my  collusion  with  you  makes  the 
conveyance  to  me  void  ;  but  if  I  merely  retain  the  deed  for  the 
six  months  allowed  before  recording,  without  any  knowledge  of 
your  subsequent  sale,  my  title  will  be  good :  from  which  it  fol- 
lows that,  in  order  to  invalidate  a  conveyance  on  the  ground  of 
fraud  as  to  another  purchaser,  there  must  be  collusion  between 
the  grantor  and  that  purchaser  whose  conveyance  is  to  be  set 
aside.  The  fraudulent  conveyance  described  in  the  statute  is 
said  to  be  "  utterly  void  and  of  no  effect."  In  the  correspond- 
ing section  of  the  English  statute,  such  conveyance  is  declared 
void  only  as  to  the  persons  intended  to  be  defrauded ;  namely, 
creditors  and  purchasers.  As  to  the  fraudulent  grantor  himself, 
and  all  strangers  to  the  transaction,  the  conveyance  is  binding  ; 
and  our  court  has  decided  that  this  is  the  true  construction  of 
our  statute,  and  that  none  but  creditors  and  purchasers  can  im- 
peach the  conveyance.  To  allow  the  grantor  to  take  advantage 
of  his  own  wrong  would  promote  fraud  instead  of  preventing  it ; 
and  to  allow  strangers  not  affected  by  the  transaction  to  take  ad- 
vantage of  it,  would  encourage  an  officious  intermeddling  with 
what  does  not  concern  them. 

Third  Section.  "  That  where  anv  loan  of  goods  and  chattels 
shall  be  pretended  to  have  been  made  to  any  person  with  whom, 
or  those  claiming  under  him,  possession  shall  have  remained  for 
the  space  of  five  years,  such  goods  and  chattels  shall  be  deemed 
the  property  of  the  person  having  had  such  possession,  unless  a 
reservation  of  the  right  to  such  goods  and  chattels  shall  have  been 
made  to  the  lender  in  writing,  and  such  writing  shall  have  been 
recorded  within  six  months  from  the  time  of  making  such  loan,  in 
the  recorder's  office  of  the  county  where  one  or  both  of  the  par- 
ties shall  then  have  resided.'*  The  substance  of  this  provision  is, 
that  where  personal  property  under  color  of  loan  has  been  suffered 
to  remain  in  the  possession  of  another  for  five  years,  the  lender 
shall  lose  his  title  thereto,  unless  a  written  reservation  of  his  right 
was  made  and  recorded  within  six  months  after  the  lending. 
There  is  no  such  provision  in  the  English  statute,  and  we  have 
no  decision  upon  it.  The  intention,  probably,  is  not  to  interfere 
between  the  lender  and  borrower,  but  to  protect  the  interests  of 
creditors  against  the  concealment  of  propertv  by  the  real  owner, 
under  pretence  of  loan.  To  prevent  such  deception,  the  owner 
who  is  not  in  possession  is  required  to  place  the  evidence  of  own- 
ership on  record  as  notice  to  the  world ;  but  the  time  is  made  so 
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long  as  to  defeat  the  object  in  a  great  measure ;  the  tendency  is 
rather  to  promote  than  prevent  fraud.  We  are  accustomed  to 
regard  the  person  whom  we  find  in  the  possession  of  personalty 
as  the  owner,  and  to  credit  him  as  such.  But  this  provision  would 
seem  by  implication  to  allow  a  man  at  any  time  within  five  years 
after  parting  with  possession,  without  any  record,  to  assert  his 
ownersliip,  to  the  injury  of  those  who  had  been  induced  to  treat 
the  borrower  as  owner.  Perhaps  the  best  provision  on  this  sub- 
ject would  be  to  require  that  he  who  would  claim,  as  against 
third  persons,  the  ownership  of  personalty,  which  he  had  suf- 
fered to  remain  for  six  months  in  the  possession  of  another, 
should  produce  recorded  evidence  of  his  ownership,  made  within 
that  length  of  time,  after  the  possession  and  ownership  were 
severed. 

Fourth  Section.  "  That  no  leases,  estates,  or  interests,  either 
of  freeholds  or  terms  for  yeai^  or  any  uncertain  interests,  of,  in, 
or  out  of  lands,  tenements,  or  hereditaments,  shall  at  any  time 
hereafter  be  assigned  or  granted,  unless  it  be  by  deed  or  note,  in 
writing,  signed  by  the  party  so  assigning  or  granting  the  same,  or 
their  agents  thereunto  lawfully  authorized,  by  writing  or  by  act 
and  operation  of  law."  The  substance  of  this  provision  is,  that 
no  interest  whatsoever  in  real  property  shall  be  conveyed  by  one 
person  to  another  without  a  written  instrument  of  conveyance  ; 
and  where  the  conveyance  is  made  by  the  agent  of  the  owner,  the 
authority  to  convey  must  also  be  in  writing.  The  design  is  to 
prevent  perjury  and  fraud  in  proving  title  to  realty.  As  to  per- 
sonalty, it  can  be  transferred  from  hand  to  hand  by  mere  delivery. 
This  was  expressly  declared  in  the  ordinance  of  1787,  and  is  a 
part  of  the  common  law  of  the  world.  But  realty  cannot  change 
its  place  like  personalty  ;  and  something  else  is  required  to  mark 
a  change  of  ownership.  The  statute  declares  that  this  shall  be 
written  evidence.  In  speaking  of  deeds  and  wills,  we  have  al- 
ready seen  that  these  instruments  of  conveyance  must  not  only 
be  in  writing,  but  must  also  be  executed  with  many  formalities. 
This  provision,  however,  is  silent  as  to  the  form  of  the  instrument ; 
it  only  requires  that  it  be  in  writing ;  and  even  to  this  requisition 
there  are  some  apparent  exceptions.  Implied  or  resulting  trtist^ 
in  real  estate,  as  we  have  seen,  are  not  within  it ;  their  very 
nature  requires  them  to  be  excepted ;  since  to  require  them  to  be 
in  writing  would  be  to  annihilate  them.  It  has  also  been  held 
that  a  certificate  of  entry  under  the  land  laws  of  the  United  States 
may  be  transferred  by  parol ;  because  this  is  not  an  assignment 
of  the  interest  in  the  land,  but  merely  of  a  prior  right  to  acquire 
an  interest.  Again,  it  has  been  held  that  a  mortgage  may  be 
transferred  by  mere  delivery,  if  the  debt  secured  by  it  is  at  the 
same  time  duly  assigned ;  because  the  interest  of  a  mortgagee  is 
but  a  chattel  interest. 

Fifth  Section.  "  That  no  action  shall  be  brought  whereby  to 
charge  the  defendant,  upon  any  special  promise,  to  answer  for  the 
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debt,  default,  or  miscarriage  of  another  person  ;  or  to  charge  any 
executor  or  administrator  upon  any  special  promise  to  answer 
damages  out  of  his  own  estate ;  or  to  charge  any  person  upon  any 
agreement  made  in  consideration  of  marriage ;  or  upon  any  con- 
tract or  sale  of  lands,  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them  ;  or  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof ; 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  there- 
unto by  him  or  her  lawfully  authorized."  The  substance  of  this 
provision  is,  that  upon  the  five  classes  of  contracts  enumerated,  no 
action  shall  be  brought  unless  they  have  been  reduced  to  writing 
and  signed  by  the  party  or  his  authorized  agent.  It  will  be  ob- 
served that,  under  this  section,  the  authority  of  the  agent  is  not, 
as  under  the  preceding,  required  to  be  in  writing ;  but  only  the 
contract  itself.  The  agent  must  be  lawfully  authorized ;  and  what 
will  constitute  a  lawful  authority  is  to  be  gathered  from  the  law  of 
principal  and  agent.  It  is  settled,  however,  that  one  party  to  the 
contract  cannot  sign  as  agent  for  the  other ;  but  that  an  auc- 
tioneer is  an  agent  for  both  parties.  As  to  the  signature^  it  is 
suflBcient  if  the  name  be  written  with  ink  or  pencil  by  the  party 
himself  in  any  part  of  the  contract ;  and  if  he  be  in  the  habit  of 
printing  it,  this  will  be  sufficient.  But  the  question  of  greatest 
difficulty  has  been,  whether  the  consideration  of  the  contract  must 
be  stated  in  writing.  It  is  admitted  that  the  statute  does  not 
require  a  formal  agreement  drawn  up  with  technical  precision  ; 
but  in  England  and  in  New  York,  it  has  been  held  that  the  con- 
sideration must  be  expressed.  In  Massachusetts  and  Ohio,  the 
contrary  has  been  held,  (a)  The  phrase  '^  some  memorandum 
or  note  thereof  "  would  seem  to  indicate  that  the  consideration 
may  be  omitted ;  and  the  reason  of  the  law  would  lead  to  the 
same  conclusion ;  for  perjury  would  be  as  effectually  prevented 
in  one  way  as  in  the  other.  With  these  general  explanations,  I 
shall  take  up  each  of  the  five  classes  of  contracts  above  enumer- 
ated, and  make  such  remarks  as  may  seem  necessary ;  first  ob- 
serving that  the  phraseology  is  the  same,  word  for  word,  as  in 
the  English  statute. 

1.  '*  Any  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  pei-son."  This  language  describes  what  is 
technically  called  a  guaranty ;  which  is,  where  one  person  be- 
comes responsible  for  the  debt  of  another,  without  making  it  his 
own.  The  criterion  is,  that  the  undertaking  is  for  the  debt  of 
another ;  it  is  collateral,  and  not  original.  Hence,  if  you  come 
with  your  friend  to  buy  goods  of  me,  saying  you  will  be  responsi- 
ble, and  I  deliver  the  goods  to  him,  giving  the  credit  to  you,  your 
verbal  promise  will  be  sufficient,  because  you  make  the  debt  your 

(a)  So,  too,  in  Indiana.    HIatt  v.  Hiatt,  28  Ind.  63. 

do 
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own  in  the  first  instance.  But  if  yon  had  told  me  to  chaise  the 
goods  to  him,  and  if  he  did  not  pay,  you  would ;  this  promise 
would  not  bind  you  unless  in  writing. 

2.  **  Any  special  promise  by  an  executor  or  administrator  to 
answer  damages  out  of  his  own  estate."  An  executor  or  admin- 
istrator, as  such,  is,  of  course,  not  personally  liable  for  the  debts 
of  the  deceased  beyond  the  amount  of  assets.  If,  therefore,  he 
become  so  liable,  it  must  be  by  his  own  special  undertaking.  And 
this  provision  requires  such  undertaking  to  be  in  writing,  and  so 
expressed  as  to  create  a  personal  liability. 

8.  "  Any  agreement  made  upon  consideration  of  marriage."  It 
has  been  decided  that  this  does  not  include  mutual  promises  to 
marry,  but  only  agreements  to  pay  money  or  perform  some  other 
collateral  act  in  consideration  of  marriage ;  therefore  an  action 
may  be  brought  for  the  breach  of  a  verbal  promise  to  marry. 

4.  "  Any  contract  or  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them."  At  first  view,  this  pro- 
vision might  seem  to  be  included  in  the  fourth  section ;  but  there 
are  the  following  differences  :  firsts  that  relates  to  conveyances 
only  ;  this  includes  all  contracts  concerning  realty,  as,  for  exam- 
ple, a  contract  to  convey ;  secondly^  there,  an  agent  must  be  au- 
thorized by  writing :  here,  he  is  merely  required  to  be  lawfully 
authorized ;  thirdly^  there,  the  instrument  of  conveyance  must  be 
in  writing :  here,  a  note  or  memorandum  is  sufficient ;  fourthlif, 
there,  the  conveyance  is  declared  to  be  absolutely  void  :  here,  it 
is  merely  declared  that  no  action  shall  be  brought  against  the 
party.  Since,  however,  every  conveyance  is.  a  contract  executed, 
it  follows  that  this  section  would  include  all  those  cases  under  the 
fourth,  where  an  action  should  be  brought  on  the  instrument  of 
conveyance  against  a  party  thereto ;  so  that  covenants  in  deeds  or 
leases  are  equally  within  both  sections.  The  provision  now  in 
question  has  been  held  to  embrace  a  contract  for  the  produce  of 
land,  while  growing^  but  not  when  severed.  Also  an  agreement  to 
take  lodgings  at  a  future  day.  A  sale  of  land  at  auction  is  also 
within  it,  but  the  auctioneer  is  held  to  be  the  agent  of  both  par- 
ties, and  his  memorandum  complies  with  the  statute.  In  fact,  it 
may  be  laid  down  as  a  general  rule,  that  any  executory  contract 
in  relation  to  realty,  must  be  in  writing,  and  signed. 

6.  "  Any  agreement  that  is  not  to  be  performed  within  one  year 
from  the  making  thereof."  The  word  "  performed  "  here  means 
completed.  An  inchoate  performance,  or  partial  execution  to  take 
place  within  the  year,  leaving  something  to  be  done  after  the  year, 
will  not  take  the  case  out  of  the  statute.  Thus,  a  contract  for  a 
year's  service,  to  commence  at  a  future  day,  must  be  in  writing. 
But  a  contract  to  deliver  goods  within  a  year,  to  be  paid  for 
after  a  year,  may  be  verbal,  because  on  one  side  the  performance 
is  all  to  be  within  the  time ;  and  the  statute  does  not  include 
contracts  which  may  be  performed  within  the  time,  or  may  reach 
beyond,  depending  on  a  contingency.     Thus,  a  contract  to  pay 
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money  on  the  arriYal  of  a  ship,  or  the  acquisition  of  a  legacy  may 
be  verbal. 

I  have  thus  examined  each  of  the  five  classes  of  contracts  enu- 
merated in  the  fifth  section.  Bat  in  construing  them,  courts  have 
always  observed  that  the  object  of  the  statute  is  to  prevent  fraud 
as  well  as  perjury;  and  have  accordingly  held  that  part peff arm- 
ance^  or  performance  on  one  side,  takes  a  case  out  of  the  statute. 
The  doctrine  is,  that  if  one  of  the  parties  to  a  verbal  contract 
within  the  statute,  has  honestly  performed  his  part, 'the  other  shall 
not  set  up  the  statute  to  avoid  performance  on  his  part,  because 
this  would  make  the  statute  an  instrument  of  fraud.  Thus,  if  I 
put  you  into  the  possession  of  land,  upon  a  verbal  agreement  that 
if  you  make  certain  improvements  you  shall  occupy  rent  free  for 
a  certain  period,  and  you  make  the  improvements,  I  cannot  turn 
you  out  within  the  period ;  and  on  the  other  hand,  if  you  have 
occupied  my  land  under  a  verbal  agreement  to  pay  rent,  you  can- 
not refuse  to  pay  rent,  because  the  contract  was  not  in  writing. 
But  the  mere  payment  of  money  is  not  such  part  performance  as 
takes  the  case  out  of  the  statute,  (a)  Accordingly,  if  I  verbally 
agree  to  sell  and  convey  land  to  you,  and  you  pay  the  purchase- 
money,  you  cannot  compel  me  to  make  the  conveyance.  You  can 
only  abandon  the  contract,  and  recover  back  the  money.  The 
English  statute  contains  one  provision  relative  to  the  sale  of  goods 
exceeding  ten  pounds  in  value  (the  seventeenth  section),  which  is 
not  in  ours :  namely,  that  a  contract  for  such  sale  shall  not  be  valid, 
unless,  fir«t^  the  buyer  actually  receive  some  part  of  the  goods ;  or, 
secondly^  pay  something  by  way  of  earnest  to  bind  the  bargain  ;  or, 
thirdly^  unless  the  contract  be  in  writing.  If  we  had  some  such 
provision,  it  would  tend  to  prevent  much  doubt  and  litigation.  (6) 

Ulegcd  Contracts.  ((?)  By  illegal  contracts  is  here  meant,  not 
those  which  lack  some  of  the  legal  requisites  of  a  valid  contract; 
but  those,  the  subject-matter  of  which  is  in  contravention  of  some 
positive  law.  The  general  principle  is,  that  if  a  statute  forbids  an 
act  to  be  done,  or  provides  a  penalty  for  doing  it,  any  contract  to 
do  such  act  is  invalid,  whether  the  statute  declares  so  or  not.  (i) 

(a)  2  Story,  £q.  JoriB.  §  760,  760. 

(6)  A  contract  to  manufacture  goods  and  seU  them  is  not  within  this  section.  Par- 
sons r.  Loucks,  48  N.  Y.  17.  Nor  one  to  sell  com  to  be  gathered  and  shucked  before 
delivery.  Rentch  v.  Long,  27  Md.  181 ;  contra,  Pitkin  v,  Kojes,  48  N.  H.  294.  It  is 
not  necessary  that  the  payment  on  account  be  made  at  tlie  time  of  the  agreement. 
If  it  be  afterwards  made  and  received,  the  agreement  becomes  complete.  Bissell  v, 
Balcom,  39  N.  Y.  276. 

(c)  See  Spurgeon  v,  McElvaine,  6  Ohio,  442;  State  v.  Buttles,  8  Ohio  State,  809; 
Roys  V,  Johnson,  7  Gray,  162;  Lee  v.  Walbridge,  19  N.  Y.  134;  Clark  v.  Protection 
Insurance  Company,  1  Story's  Rep.  109;  De  Begnis  v,  Armistead,  10  Bing.  107; 
General  Insurance  Company  v.  Belt,  1  West  Law  Jour.  261 ;  Chitty  on  Contracts, 
677-626. 

{d}  Whether  contracta  made  contrary  to  the  provisions  of  a  penal  statute  are 
Yoid  or  not,  depends  upon  the  intention  of  the  legislature,  as  determined  from  an 
examination  of  the  whole  statute.  Vining  v,  Bricker,  14  Oliio  State,  881 ;  Bemis  v, 
Becker,  1  Kansas,  226.  Both  parties  to  a  transaction  forbidden  by  statute  are  not 
necessarily  in  pari  deUdo.  He  only  is  criminal  on  whom  the  penalty  is  imposed. 
The  court  will  relieve  the  other  party  where  equity  requires  it    Smith  v.  Bromley, 
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Courts  of  law  will  not  aid  parties  who  contract  to  infringe  the  law. 
A  contract,  therefore,  to  commit  any  of  the  crimes,  o£Eence8,  or 
immoral  practices  specified  in  our  criminal  code,  could  not  be 
enforced ;  although  there  is  no  such  express  declaration.  Our 
statute  for  the  prevention  of  gaming  declares  all  contracts  to  be 
absolutely  void,  when  any  part  of  the  consideration  is  money,  or 
other  property,  won,  lost,  staked,  or  betted,  upon  any  game  or 
wager  whatsoever :  or  lent  to  another  for  that  purpose.  The  lan- 
guage is  so  bi'oad  as  to  cover  every  species  of  gaming  contract, 
under  whatsoever  name  it  may  be  designated,  (a)  Even  negotia- 
ble contracts  are,  in  this  one  instance,  void  after  being  negotiated. 
Umry.  (6)  In  England,  and  in  most  of  the  States,  U9uri<m8 
contractB  have  also  been  prohibited.  Uiury  signifies  the  taking  of 
greater  interest  than  the  law  allows.  It  has  been  the  policy  of 
most  nations  to  limit  the  rate  of  interest,  and  prohibit  the  taking 
of  more,  by  declaring  the  entire  contract  void,  and  sometimes  by 

2  Douglas,  606 ;  Atlas  Bank  v.  Nahant  Bank,  3  Met.  (Mass.)  581 ;  Tracj  r.  Talmadge, 
4  Kernan,  162.  A  defaulting  treasurer  cannot  set  up  as  a  defence  that  the  securities 
he  converted  were  obtained  in  unauthorized  banking  contrary  to  the  statute.  Ger- 
man Congregation  v.  Stegner,  21  Ohio  State,  488.  £?or  are  an  embezzling  treasurer 
and  the  county  officials  who  take  securities  from  him  to  secure  the  defalcation  in  pari 
delicto.  Shanklin  t;.  Madison  Co.  21  Ohio  St.  676.  Where  part  of  the  consideration 
is  illegal,  the  whole  contract  is  void.  Widoe  v.  Webb,  20  Ohio  State,  481.  Bonds 
issued  in  aid  of  rebellion  cannot  be  a  good  consideration,  as  tiiey  are  not  imposed  upon 
the  people  by  irresistible  force.  Hanauer  v.  Woodruff,  16  Wall.  489.  Where  a  con- 
tract is  void,  when  made  because  in  contravention  of  a  statute,  a  subsequent  repeal 
of  the  statute  will  not  render  it  valid.    Banchor  v.  Mansel,  47  Maine,  858. 

(a)  Hoss  V.  Layton,  3  Ohio  State,  852.  In  Massachusetts  it  is  held,  that 
although  a  contract  be  in  violation  of  a  statute,  yet  if  the  plaintiff  can  make  out  a 
case  for  relief  without  showing  the  contract,  he  can  recover,  and  the  defendant  will 
not  be  allowed  to  defeat  him  by  showing  the  contract ;  but  if  he  is  obliged  to  show 
the  contract  to  make  out  a  case  he  must  fail.  Welch  v.  Wesson,  6  Gray,  506 ;  Com- 
mon wealth  V.  Harrison,  11  Gray,  809.  Thus  in  Ladd  i'.  Rogers,  11  Allen,  209,  the 
court  held,  that  where  a  horse  had  been  sold  on  the  Lord's  Day,  contrary  to  the  stat- 
ute, an  action  could  not  be  maintained  for  the  contract  price,  although  the  defendant 
retained  the  horse  afterwards,  for  to  maintain  such  an  action  the  plaintiff  must  show 
the  illegal  contract ;  but  that  an  action  of  tort  In  the  nature  of  trover  would  lie.  For 
various  views  upon  this  subject,  some  of  them  differing  from  the  above,  see  Woodman 
V.  Hubbard,  5  Foster,  67  ;  Morton  v.  Gloster,  46  Maine,  520 ;  Adams  v.  Gay,  19  Vt 
858 ;  Parsons  on  Cont  (4th  ed.)  262,  note  (/). 

(6)  2  Black.  Cora.  454;  an  English  Treatise  on  Usury  by  Com3m;  La  Fayette 
Society  v.  Lewis,  7  Ohio,  80;  Reddish  v.  Watson,  6  id.  510;  Brockway  v.  Clark, 
Wright,  727 ;  State  of  Ohio  v.  Taylor,  10  Ohio.  878 ;  Shelton  ».  Gill,  11  id.  417 ;  Creed 
r.  Commercial  Bank,  id.  489;  Bank  of  Chillicothe  v.  Swayne,  8  id.  257;  Baggs  v. 
Louderback,  12  id.  153 ;  Graham  v.  Cooper,  17  id  605 ;  Mattocks  v,  Humphrey,  id. 
836;  Bank  of  Wooster  v.  Stevens,  1  Ohio  State,  285;  Palmer  v.  Yarrington,  id.  253; 
Selser  v.  Brock,  3  Ohio  State,  302 ;  Bank  of  Wooster  v.  Stevens,  6  id.  262 ;  Dunkle 
V.  Renick,  6  id.  527 ;  Lock  wood  v.  Mitchell,  7  id.  887.  It  is  immaterial  wliat  devices 
are  resorted  to  for  the  concealment  of  the  usury,  and  if  detected  the  contract  is  affected 
with  its  incidents.  Whether  illegal  interest  has  been  intended  to  be  stipulated  by  the 
parties,  is  a  question  for  the  jury.  Andrews  v.  Pond,  13  Peters,  65 ;  Stevens  v.  Davis, 
8  Met.  211 ;  Thomas  v.  Catheral,  6  G.  &  J.  23;  Corcoran  r.  Powers,  6  Ohio  State, 
19.  A  contract  untainted  with  usury  when  made  will  not  become  void  by  the  sub- 
sequent receipt  of  usurious  interest.  Busby  v.  Finn,  1  Ohio  State,  409.  On  the 
topic  of  usury,  see  2  Parsons  on  Cont.  883-431.  But  it  is  not  a  usurious  contract 
for  a  man  to  agree  to  sell  a  piece  of  land  for  a  certain  sum  in  cash,  or  a  much  larger 
sum,  even  if  it  be  double,  on  a  long  credit.  Hogg  t;.  Ruffner,  1  Black,  115.  An 
agreement  between  partners  allowing  a  partner  who  is  to  bear  his  share  of  losses 
interest  above  the  legal  rate  on  moneys  advanced,  is  not  usurious.  Coiminghaiii  9, 
Green,  28  Ohio  St  296. 
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severe  penalties ;  but  public  sentiment  has  been  gradually  inclin- 
ing in  favor  of  a  more  liberal  policy.  It  is  undoubtedly  convenient 
to  fix  the  rate  of  interest  for  those  cases  where  the  parties  make 
no  contract  on  the  subject.  But  if  it  were  now  proposed  for  the 
first  time  to  prohibit  men  from  contracting  for  what  rate  they 
please,  we  should  probably  with  one  voice  oppose  such  a  measure, 
as  an  arbitrary  interference  with  our  personal  liberty.  We  cannot 
easily  perceive  why  the  price  to  be  paid  for  the  use  of  money  should 
be  regulated  by  law,  when  the  price  of  every  other  commodity  is 
allowed  to  regulate  itself,  upon  the  principle  of  fair  and  free  com- 
petition ;  and  as  to  valrie^  all  agree  that  it  cannot  be  regulated  by 
law.  A  thing  is  worth  what  men  will  give  for  it,  let  the  law 
declare  what  it  will.  Besides,  the  actual  value  of  money  to  a  given 
person,  at  a  given  time  and  place,  depends  upon  circumstances, 
which  the  individual  himself  only  can  appreciate.  Nothing  is  more 
variable  and  fluctuating.  It  is  said,  however,  that  the  necessitous 
and  the  improvident  must  be  protected  against  extortion.  Then 
why  not  appoint  guardians  at  once  to  manage  their  affairs  ?  It  is 
futile  to  guard  them  against  one  class  of  contracts  only.  You  close 
up  one  avenue  to  ruin,  and  leave  open  all  others.  This  argument 
therefore  fails,  and  this  is  the  only  one  of  any  plausibility; 
whereas  the  objections  to  usury  laws  are  numerous.  They  can- 
not be  made  effectual ;  for  men  who  want  money,  and  cannot 
obtain  it  at  the  legal  rate,  will  give  more ;  and  the  rate  will  be 
increased  proportionally  to  the  hazard.  A  tempting  bribe  is  held 
out  to  knavery.  The  law  offers  a  premium  for  violating  the 
contract.  The  business  of  lending  against  law  naturally  passes 
into  the  hands  of  Shylocks ;  and  they  must  charge  enough  to 
insure  against  the  risk  of  refusal  to  pay  on  the  ground  of  usury. 
The  rate  of  interest  is  thus  actually  increased  by  the  very  means 
intended  to  limit  it ;  but  I  will  not  pursue  the  argument.  In 
this  State,  in  the  year  1824,  a  law  was  passed,  entitled,  "  an  act 
fixing  the  rate  of  interest,"  in  these  words :  "  That  all  creditors 
shall  be  entitled  to  receive  interest  on  all  money,  after  the  same 
shall  become  due,  either  on  bond,  bill,  promissory  note,  or  other 
instrument  of  writing,  or  contract  for  money  or  property ;  on  all 
balances  due  on  settlement  between  parties  thereto ;  on  money 
withheld  by  unreasonable  and  vexatious  delay  of  payment ;  and 
on  all  judgments  obtained,  from  the  date  thereof ;  and  on  all  de- 
crees obtained  in  any  court  of  chancery,  for  the  payment  of 
money,  from  the  day  specified  in  such  decree  for  the  payment 
thereof ;  or  if  no  day  be  specified,  then  from  the  day  of  entering 
thereof,  until  such  debt,  money,  or  property  is  paid ;  at  the  rate 
of  six  per  centum  per  annum,  and  no  more."  (a)     Taking  this 

(a)  Since  the  text  was  written,  a  law  was  passed,  in  1848,  authorizing  the  excess 
of  all  pajments  of  interest  above  the  lawful  rate,  whether  made  in  advance  or  not,  to 
he  treated  as  payments  on  account  of  the  principal.  See  Baggs  ».  Louderback,  12 
Ohio,  153.  In  1860,  a  law  was  passed  authorizing  parties  to  stipulate  in  writing  for  a 
rate  of  interest  not  exceeding  ten  per  centum  per  annum,  until  payment.    Curwen's 
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act  by  itself,  though  nothing  is  said  of  usury  or  forfeiture,  yet 
the  concluding  words,  ^^  six  per  centum  per  annum,  and  no 
more,"  would  seem  at  least  to  render  a  contract  void  for  any 
excess  above  that  rate,  if  they  do  not  create  an  entire  forfeiture ; 
but  taking  it  in  connection  with  the  act  of  1804,  which  it  repeals, 
and  which  was  expressly  designed  to  prevent  usury  by  providing 
for  an  entire  forfeiture,  it  has  sometimes  been  thought  that  the 
intention  of  the  act  was  merely  to  fix  the  rate  of  interest  where 
the  parties  had  not  fixed  it ;  and  that  they  are  left  free  to  stipu- 
late for  any  other  rate.  Our  court,  however,  after  much  vacilla- 
tion, and  some  apparently  contradictory  decisions,  have  finally 
concluded  that  no  more  than  six  per  cent  interest  can  be  secured 
by  express  stipulation.  For  any  excess  above  this  rate  the  con- 
tract is  void.  '  But  illegal  interest  once  paid  cannot  be  recovered 
back  ;  and  a  court  of  equity  will  not  enjoin  a  judgment  at  law 
on  the  ground  of  illegal  interest,  unless  there  has  been  a  tender 
of  what  is  lawfully  due.  Nor  can  the  interest  law  be  evaded  by 
a  stipulation  for  a  certain  percentage  by  way  of  collection  fee ; 
for  all  such  stipulations  are  held  to  oe  void.  And  where  a  cor- 
poration-is limited  by  its  charter  to  a  certain  rate  of  interest,  any 
contract  for  more  is  wholly  void,  not  as  against  the  interest  law, 
but  as  an  excess  of  power. 

Lawful  Interest.  In  this  connection,  as  interest  is  an  incident 
to  almost  all  contracts,  I  will  state  some  of  the  leading  rules  by 
which  it  is  governed.  We  have  seen  that  the  statute  provides 
for  interest  in  four  classes  of  cases;  viz.:  1.  (a)  On  contracts 
for  money  or  other  property,  after  the  same  shall  be  due.  This 
includes  all  contracts  payable  on  a  day  certain,  which  is  called 
the  day  of  maturity ;  but  where  the  contract  is  to  pay  on  de- 
mand, interest  is  not  chargeable  until  demand ;  though  the  con- 
Laws  of  Ohio  in  Force,  921.  This  law  was  repealed  Feb.  26, 1859,  and  since  that 
time  more  than  six  per  cent  cannot  be  secured  by  a  special  contract.  As  to  nsnri- 
ous  interest  taken  by  banks,  see  act  of  April  6, 1859.  By  the  act  of  May  4th,  1869 
(66  Ohio  Laws,  91 ),  it  is  Uwful  to  stipulate  for  eight  per  cent  per  annum ;  and  on  such 
contracts  interest  is  to  be  reckoned  at  the  stipulated  rate  until  paid,  and  judgments 
on  them  to  bear  the  stipulated  rate  also.  This  act  has  been  held  not  to  apply  to 
banks.  Shunk  v.  First  National  Bank  of  Gallon,  22  Ohio  St.  608.  Under  the  National 
Bank  Act,  taking  usurious  interest  avoids  the  debt  only  to  the  extent  of  the  interest 
The  act  of  1850  of  this  State  does  not  apply  to  those  banks.  First  National  Bank 
of  Columbus  V.  Garlinghouse,  22  Ohio  St.  492.  In  the  absence  of  prorision  in  the 
Uw  to  the  contrary,  a  debt  bearing  by  stipulation  a  rate  of  interest  higher  than  the 
usual  rate,  but  permitted  by  law,  will,  afler  maturity,  only  bear  the  regular  rate. 
Gray  v.  Briscoe,  6  Bush  (Ky.),  687.  It  has  been  held  in  Indiana,  that  where  a  con- 
tract is  made  for  a  rate  of  interest  higher  than  is  allowed  at  the  tiuse  the  contract 
is  made,  but  prior  to  suit  the  law  is  changed,  and  such  rate  is  aothorized,  that  the 
higher  rate  may  he  collected.     Klingensmith  v.  Reed,  31  Ind.  880.    Sed  qucere, 

(a)  Blaney  v.  Hendricks,  2  Black,  Rep.  701 ;  Kennerly  v.  Nash,  1  Stark.  Rep.  452; 
M'Ciure  v.  Longworth,  Wright,  582.  City  of  Ohio  v.  CieTeland  &  Toledo  R.  K.  Co. 
6  Ohio  State,  489 ;  Darling  v.  Wooster,  9  id.  617.  In  the  subjoined  authorities,  tlie 
principles  applicable  to  this  subject  are  thoroughly  discussed,  and  illustrated  by  the 
numerous  cases.  Selleck  v.  French,  1  Conn.  81 ;  Reid  v.  Rensselaer  Glass  Factory, 
3  Cowen,  887-93 ;  a.  c.  5  id.  687  ;  Pierce  v.  Rowe,  1  N.  H.  179 ;  Vaine  v.  Wilkins,  12  id. 
474  ;  1  Am.  Leading  Cases,  493-623 ;  2  Parsons  on  Contracts,  380-^.  As  to  the  lia- 
bility of  a  garnishee  to  pay  interest  during  the  pendency  of  attachment  prooeedingSp 
see  Candee  v.  Webster,  9  Ohio  State^  453. 
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trary  has  been  held  where  the  contract  was  expressed  to  be  for 
money  lent.  By  our  statute,  interest  is  recoverable  on  bank- 
notes from  the  time  of  demand  and  refusal ;  but  the  bank  may 
give  six  weeks'  public  notice  of  intention  to  redeem,  and  then 
interest  will  cease  after  so  commencing  to  redeem.  Lastly, 
where  the  contract  is  to  pay  at  a  future  day  with  interest^  it  is 
recoverable  from  date.  2.  On  balances  due  upon  settlement  of 
accounts  between  the  parties.  This  only  includes  interest  on  the 
balance  found  due,  from  the  date  of  the  settlement,  and  not  on 
the  separate  items  from  their  date ;  and  yet  there  is  no  doubt 
that  each  party  may  charge  interest  on  the  separate  items,  when- 
ever from  the  custom  of  business,  or  the  course  of  dealing  be- 
tween the  parties,  it  can  be  inferred  that  such  was  their  intention. 
8.  (a)  On  money  withheld  by  unreasonable  and  -vexatious  delay 
of  payment.  This  class  is  very  indefinite.  Perhaps  it  includes 
all  cases  of  indebtedness  after  demand  of  payment.  It  undoubt- 
edly includes  money  obtained  by  fraud,  whether  the  party  has 
used  it  or  not.  The  theory  of  interest,  when  there  is  no  express 
contract  to  pay  it,  is  that  it  takes  the  shape  of  damages  for  deten- 
tion. This  implies  something  wrongful  in  withholding  the  prin- 
cipal ;  accordingly,  if  a  tender  be  made  even  after  suit  brought, 
it  stops  the  running  of  interest  after  that  time.  So  if  an  admin- 
istrator pay  a  debt  in  full,  and  the  estate  afterwards  turn  out 
insolvent,  he  can  only  recover  interest  on  the  excess  so  paid, 
from  the  time  the  insolvency  is  decreed.  4.  On  judgments  and 
decrees  from  the  date  thereof;  that  is,  the  first  day  of  term.  On 
this  class  no  comment  is  necessary.  But  the  authorities  estab- 
lish another  class  of  cases,  viz. :  5.  {b)  When  it  can  be  proved  that 
the  money  has  been  used,  and  interest  actually  made.  On  this 
ground  executors,  administrators,  guardians,  trustees,  receivers, 
and  the  like,  are  chargeable  with  interest  on  money  in  their 
hands ;  but  interest  is  not  chargeable,  in  favor  of  the  other  heirs, 
upon  money  given  to  a  child  by  way  of  advaiMement.  These  five 
classes  of  cases  probably  include  all  those  in  which  interest  can 
be  recovered,  without  any  express  contract  for  that  purpose.  But 
there  are  some  other  points  which  require  to  be  noticed.    6.  (c) 

(a)  Mason  v.  Waite,  17  Mass.  560;  Wood  v.  Robbing,  11  id.  604 ;  Walker  i;.  Brad- 
ley,  3  Pick.  261;  Hogg  v.  Zanesvilie,  6  Ohio,  410. 

(6)  Wyman  ».  Hubbard,  13  Mass.  282 ;  Fay  r.  Howe,  1  Pick.  627 ;  Osgood  v.  Breed, 
17  Mass.  356.  See  ante,  p.  28L  But  an  administrator  is  not  cliargeable  with  interest 
unless  he  uses  the  funds  of  the  estate  in  his  business,  or  derires  from  them  some  bene- 
fit, or  is  guilty  of  negligence.  Gooch  v,  Irwin,  7  Ohio  State,  22.  Trustees  and  other 
parties  standing  in  such  fiduciary  relations  are  chargeable,  it  has  been  held,  with  com- 
pound interest,  if  they  have  been  grossly  delinquent  in  the  investment  of  the  funds 
mtrusted  to  them,  or,  having  used  them  for  their  own  advantage,  refuse  to  account  for 
the  profits.  Hay  v.  Howe,  twpra;  Boynton  v.  Dyer,  18  Pick.  1 ;  Swindall  v.  Swindall, 
8  Iredell,  Eq.  286 ;  Schiefielin  v.  Stewart,  1  Johns.  Ch.  620 ;  Clarkson  v.  De  Peyster, 
2  Wend.  177  ;  b.  o.  1  Hopkins,  Ch.  424 ;  Ackerman  &.  Emott,  4  Barb.  626;  2  Kent, 
Com.  280,  231 ;  Kuott  v.  Cottee,  13  Eng.  Law  &  Eq.  804.  Pearson  v.  Darrington,  82 
Ala.  227.    But  see  as  to  the  rule  in  Pennsylvania,  Dieterrich  v.  Heft,  6  Barr,  87. 

(c)  Cooley  v.  Rose,  3  Mass.  221 ;  Fobes  v,  Canfield,  8  Ohio,  17;  Watkinson  v. 
Boot,  4  id.  873 ;  Hastings  v.  Wiswalt,  8  Mass.  378 ;  Fake  v.  Eddy,  16  Wend.  76. 
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Where  by  special  agreement  interest  is  due  before  the  prin- 
cipal, a  separate  action  can  be  brought  to  recover  it ;  and  in 
Ohio,  if  no  suit  be  brought  and  it  remain  due  and  unpaid,  inter- 
est upon  interest,  or  compound  interest,  will  be  allowed.  But 
the  law  varies  in  other  places;  and  the  weight  of  authority, 
though  not  of  reason  is  against  it.  7.  (a)  Where  partial  pay- 
ments have  been  made  on  a  debt,  the  common  rule  is  to  compute 
interest  down  to  the  first  payment,  then  deduct  that  payment, 
and  so  on  for  each  of  the  successive  payments.  But  in  Massa- 
chusetts, the  rule  is  thus  modified :  compute  the  interest  down 
to  the  time  when  a  payment  or  payments  have  been  made  ex- 
ceeding the  interest  then  due ;  add  the  interest  and  subtract  the 
payment  or  payments ;  and  thus  proceed  to  the  time  of  compu- 
tation. This  modification  is  made  to  avoid  compound  interest, 
by  preventing  the  interest  in  any  case  from  forming  part  of  the 
principal.  8.  (i)  Where  the  contract  is  made  in  one  place  and 
payable  in  another,  the  rate  of  interest  is  governed  by  the  law  of 
the  latter  place ;  otherwise,  by  the  law  oi  the  place  of  making 
the  contract. 

§  178.  JSxpress  Contracts.  The  remarks  hitherto  made  apply 
generally  to  all  contracts ;  but  it  now  becomes  necessary  to  dis- 
tinguish between  the  various  kinds  of  contracts.  The  distinction 
between  executed  and  executory  contracts  has  been  already  ex- 
plained. The  next  general  division  is  into  express  and  implied. 
Express  contracts  are  those  the  terms  of  which  are  actually  stip- 
ulated in  uttered  language ;  if  the  words  are  reduced  to  writing, 
they  are  termed  written  contracts  ;  if  not,  oral  or  verbal  contracts. 
Implied  contracts  are  those  which  the  law  infers  from  the  acts  of 
the  parties,  (c)  Parol  or  simple  contracts  signify  all  contracts 
which  are  not  under  seal,  whether  express  or  implied,  (d) 

What  Contracts  must  be  in  Writing.  The  general  rule  is,  that 
oral  contracts  are  as  valid  as  written ;  but  there  are  certain 
classes  of  contracts,  which,  for  special  reasons,  the  law  requires 
should  be  in  writing.  These  are  provided  for  in  the  third,  fourth, 
and  fifth  sections  of  the  statute  of  frauds,  which  have  been 
already  described.  This  statute,  it  will  be  remembered,  was  de- 
signed to  prevent /?e^wry  as  well  as  fi-aud  ;  and  it  will  be  readily 
seen,  that  to  require  a  contract  to  be  reduced  to  writing,  is  the 
best  possible  safeguard  against  perjury,  and  consequent  fraud,  in 
relation  to  such  contract.  But  I  need  not  repeat  a  description 
of  the  contracts  which  must  be  in  writing,  by  the  three  last  sec- 
tions of  this  statute. 

Contracts  under  seal,  (e)   There  is  another  division  of  contracts 

(a)  Miami  Exp.  Co.  v.  Banlc  U.  8.  6  Ohio,  261 ;  Deaa  v.  WiUiams,  17  Maai.  417; 
Hammer  v.  Neville.  Wrijrht,  169. 

(h)  Story's  Conflict  of  Laws,  §  201--d01. 

(cj  Herzog  v,  llerzog.  29  Fenn.  State,  465. 

id)  Kann  v.  Hugliet  7  T.  R.  351,  note ;  Beckham  v.  Drake,  9  M.  &  W.  79. 

(e)  2  Black.  Com.  S05;  4  Kent,  Com.  452;  Piatt  on  CovenanU;  HurUtone  on 
Bonos. 
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into  specialties  and  parol  or  simple  contracts.    Specialties  include 
contracts  under  seal  and  obligations  of  record.     Simple  contracts, 
otherwise  denominated  parol  contracts^  include  all  other  contracts, 
whether  oral  or  written.     It  is  then  the  seal  or  the  record  which 
constitutes  the  specialty.  Seals  are  of  two  kinds,  public  and  private. 
Public  or  official  seals  are  those  used  by  public  officers,  for  the  au- 
thentication of  public  documents.   With  these  we  have  at  present 
no  concern.     Private  seals  are  those  used  by  private  individuals, 
in  the  execution  of  private  contracts.   A  sealed  contract  is  techni- 
cally called  a  specialty^  deed^  bondj  covenant^  or  writing  obligatory. 
Every  contract  may  be  under  seal,  if  the  parties  so  elect ;  and 
there  are  some  contracts  which  are  invalid  without  a  seal ;  as 
deeds  for  the  conveyance  of  real  estate,  and  various  kinds  of  bonds 
prescribed  by  statute.    The  law  relating  to  these  contracts  abounds 
with  technical  and  arbitrary  distinctions,  which  serve  no  other 
purpose  than  to  confuse  the  mind.     There  is,  perhaps,  no  branch 
of  law  in  which  reform  would  be  more  salutary.    It  may  be  safely 
asserted  that  the  total  abolition  of  private  seals  would  be  an  im- 
mense improvement,  without  any  admixture  of  evil ;  for  they  are 
not  only  of  no  conceivable  use,  but  positively  injurious,  from  the 
complexity  which  they  occasion.   This  will  be  evident  from  a  brief 
examination.   According  to  Blackstone,  seals  were  first  introduced 
because  men  could  not  write,  (a)     Not  being  able  to  ratify  con- 
tracts by  signature^  each  person  had  his  own  particular  seal^  with 
some  distinctive  device^  T^hich  he  used  in  the  place  of  a  signature. 
The  moment,  therefore,  that  writing  became  general,  the  reason 
of  using  seals  ceased ;   but  the  custom  nevertheless  continued. 
From  the  origin  of  seals,  then,  we  gather  this :  that  instead  of 
being  a  "relic  of  ancient  wisdom,"  as  the  books  declare,  they  are 
ia  reality  a  monument  of  ancient  ignorance.     We  further  learn 
that  the  original  purpose  of  a  seal  has  been  entirely  lost  sight  of 
in  modern  times ;  for  we  not  only  never  affix  a  seal  without  a 
signature,  but  where  a  person  cannot  write  his  own  name,  we 
write  it  for  him,  and  he  ratifies  it.     In  fact,  seals  are  so  far  from 
being  used  to  identify  contracts,  that  they  very  seldom  have  any 
distinctive  character  to  indicate  to  whom  they  belong.     They  are 
generally  affixed  by  the  scrivener,  as  a  part  of  his  business.     For 
what  purpose,  then,  are  seals  continued  in  use  ?    The  pretext  is, 
that  they  add  solemnity  to  the  instrument  to  which  they  are 
affixed.     To  judge  from  the  language  of  the  books,  one  might 
suppose  that  a  seal  was  some  mystic  symbol  or  amulet ;  and  that 
the  ceremony  of  affixing  it  was  attended  with  something  like  re- 
ligious pomp.     But  according  to  Lord  Coke,  '^  a  seal  is  wax  im- 
pressed, because  wax  without  an  impression  is  not  a  seal."  (i) 

(a)  2  Black.  Com.  295;  4  Kent,  Com.  452 ;  JackBon  v.  Wood,  12  Johns.  78 ;  Jack. 
son  V.  Stevens,  13  Johns.  816 ;  Bond's  Lessee  v.  Swearingen,  1  Ohio,  402 ;  Ayres  v. 
Harness.  1  id.  868;  Yiolett  v.  Patten,  5  Cranch,  142;  Hall  v.  Phelps,  2  Johns.  451; 
Fox  V,  Beil,  8  Johns.  477 ;  1  West  Law  Jour.  885 ;  Farmers'  Bank  v.  Haight,  8  Hill, 
468 ;  Addison  on  Contracts,  p.  5. 

(6)  Inst  169. 
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The  solemnity,  then,  which  is  attached  to  a  seal,  must  consist  in 
melting  the  wax,  and  making  the  impression ;  a  rite  which  cer- 
tainly cannot  be  very  august  or  awful.  But  how  is  even  this 
solemnity  diminished,  when  we  come  to  the  definition  of  a  seal  in 
our  statute  ;  which  may  be  "  either  of  wax,  of  wafer,  or  of  ink, 
commonly  called  a  scrawl  seal."  Chancellor  Kent  considers  this 
substitution  of  a  ^^  flourish  with  a  pen  at  the  end  of  the  name," 
in  place  of  the  ancient  seal,  as  a  virtual  abolition  of  seals,  (a)  It 
does  indeed  show  how  utterly  insignificant  seals  are  ;  but  it  does 
not  take  away  one  of  their  legal  consequences.  The  "  scrawl," 
which  we  have  substituted,  possesses  the  same  mysterious  virtue 
as  the  wax  described  by  Coke  ;  yet  it  is  upon  this  theoretical  sol- 
emnity of  a  seal  that  the  principal  distinctions  between  sealed 
and  unsealed  writings  are  founded.  Some  of  these  distinctions 
I  will  now  enumerate.  1.  The  presence  of  the  seal  is  said  to 
estop  the  party,  that  is,  to  preclude  him  from  proving  any  thing 
to  the  contrary :  when  by  the  same  words  without  a  seal,  he 
would  not  be  estopped,  (i)  Now  common  sense  would  indicate 
that  if  the  doctrine  of  estoppel  be  ever  proper,  it  should  be  founded 
upon  the  nature  of  the  averment,  and  not  upon  the  mere  presence 
of  a  seal.  2.  The  presence  of  a  seal  is  said  to  import  a  considera- 
tion^ without  its  being  expressly  stated,  and  to  preclude  the  denial 
of  that  fact;  (c)  when  the  same  words  without  a  seal  would  have 
no  such  effect ;  and  such  is  the  doctrine  of  the  common  law  ;  but 
it  is  so  unreasonable,  that  a  statute  has  lately  been  passed  in  this 
State,  allowing  the  consideration  of  all  contracts,  whether  sealed 
or  not,  to  be  called  in  question  ;  with  the  exception  of  negotiable 
contracts,  after  being  negotiated.  ((2)  8.  At  common  law,  a  debt 
due  upon  a  sealed  contract  was  entitled  to  a  priority  of  payment 
out  of  the  assets  of  a  deceased  person,  before  any  debt  due  upon 
a  contract  not  under  seal ;  but  this  doctrine  is  also  deemed  so  un- 
reasonable that  our  statute  of  distribution  allows  no  such  prefer- 
ence. 4.  A  contract  cannot  be  filled  up  over  a  seal  and  signature 
in  blank,  though  left  for  that  express  purpose ;  whereas  the  same 
words  may  be  written  over  a  mere  signature  in  blank,  and  the 
contract  will  be  valid.  This  distinction,  though  palpably  un- 
reasonable, has  been  recognized  by  our  own  court.  5.  If  there  be 
a  subscribing  witness  to  a  sealed  instrument,  the  confession  of  the 
party  who  executed  it  will  not  be  admitted  to  prove  the  execu- 
tion, if  the  witness  can  be  had  ;  whereas,  if  there  be  no  seal,  the 
confession  will  be  sufficient.  This  distinction  is  so  utterly  ab- 
surd, that  it  is  matter  of  astonishment  it  should  ever  have  been 
adopted ;  it  has,  however,  been  recognized  by  the  courts  of  this 
country.    6.  No  agent  can  ^x  the  seal  of  his  principal,  unless 


(a)  4  Kent,  Com.  458. 
(6)  Co.  Litt.  362,  a ;  4  Rent,  Com.  260. 
(c!  Sharington  v.  Stratton.  Plowden,  SOS;  2  Kent,  Com.  464. 
(a)  A  similar  cliange  of  the  common  law  has  been  introduced  in  New  York  and 
Indiana. 
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his  authority  so  to  do  be  under  seal ;  whereas,  a  mere  verbal 
authority  will  be  sufficient  for  affixing  the  signature  of  the  prin- 
cipal. And  the  same  doctrine  applies  to  the  revocation  of  an 
agent's  authority  by  the  principal.  7.  A  surety  upon  a  contract 
under  seal,  is  not  released  by  giving  time  to  the  principal,  unless 
the  agreement  for  extension  be  under  seal ;  whereas,  a  mere  ver- 
bal agreement  for  extension  will  release  a  surety  upon  a  contract 
not  under  seal.  8.  A  contract  under  seal  being  of  a  higher  nature, 
supersedes  a  simple  contract  upon  the  same  subject-matter.  The 
latter  is  said  to  be  merged  in  the  former.  9.  The  remedy  upon 
contracts  under  seal  is,  from  beginning  to  end,  entirely  different 
from  that  upon  contracts  not  under  seal.  This  will  be  demon- 
strated when  we  come  to  speak  of  the  modes  of  proceeding. 
Such  are  a  few  of  the  distinctions,  founded  upon  the  presence  or 
absence  of  a  seal,  which  render  the  law  of  contracts,  otherwise  so 
simple  and  reasonable,  in  this  one  respect  a  collection  of  arbiti-ary 
principles.  What  an  immense  superstructure  to  be  built  on  so 
slight  a  foundation  I  Yet  such  is  the  common  law ;  and  such  it 
must  remain,  until  legislation  shall  do  away  with  private  seals. 
It  is  not  denied  that  some  contracts  should  be  executed  with 
more  formality,  and  proved  with  more  care,  than  others*  On  this 
principle,  we  have  seen  that  the  statute  of  frauds  properly  re- 
quires certain  contracts  to  be  in  writing  ;  that  the  statute  of  vnlh 
as  properly  requires  them  to  be  attested^  and  that  the  stixtute  of 
deeds  requires  them  to  be  both  attested  and  acknowledged.  But 
the  reason  of  these  requisitions  has  not  the  most  remote  appli- 
cation to  the  use  of  seals ;  for  it  cannot  be  pretended  that  seals 
add  any  thing  to  that  vigilance  and  precaution  in  executing  and 
proving  contracts,  which  these  provisions  are  intended  to  secure. 
Deeds.  The  foregoing  remarks  apply  generally  to  aU  sealed 
instruments.  I  shall  now  refer  to  the  particular  classes,  begin- 
ning with  deeds.  The  term  deecl^  as  we  have  already  seen,  is  ap- 
plicable to  all  contracts  under  seal,  by  way  of  eminence,  because, 
in  the  laDguage  of  Blackstone,  it  is  the  most  solemn  and  authen- 
tic act  that  a  man  can  possibly  perform,  with  relation  to  the  dis- 
posal of  his  property ;  but  it  is  now  most  frequently  used  in  a 
restricted  sense  to  denote  an  instrument  for  the  conveyance  or 
incumbrance  of  real  estate.  Its  form  and  requisites  for  this  pur- 
pose have  been  fully  considered.  Deeds  are  divided  into  two 
kinds,  deeds  poll  and  indentures.  A  deed  polly  or  single  deed,  is  a 
deed  executed  by  only  one  party ;  and  was  so  called,  because, 
when  forms  were  more  regarded  than  substance,  the  edge  of  such 
deed  was  not  indented^  but  polled  or  shaved  quite  even.  Whereas, 
an  indenture^  which  is  a  deed  executed  by  more  parties  than  one, 
was  so  called,  because  as  many  copies  or  counterparts  were  re- 
quired to  be  executed  as  there  were  parties ;  and  the  edges  of 
each  were  so  notched  or  indented  as  to  correspond  one  with 
another.  This  useless  formality  is  now  obsolete,  but  the  name 
remains ;  and  whenever  parties  enter  into  mutual  covenants  or 
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engagements  under  seal,  the  instrument  is  an  Indenture.  The 
most  frequent  instances  are  indentures  of  lecise,  and  indentures  of 
apprenticeship^  which  have  been  already  described. 

Bonds,  (a)  The  term  bond  is  used  to  denote  the  acknowledg" 
ment  of  an  existing  debt  under  seal.  It  differs  from  a  covenant 
in  this,  that  the  latter  is  always  an  executory  contract  for  some- 
thing future :  though  each  is  technically  called,  by  way  of  emi- 
nence, a  writing  obligatory.  Bonds  are  of  two  kinds,  single  bonds 
and  pefial  bonds,  A  single  bond^  more  frequently  called  a  tingle 
bill^  is  a  simple  acknowledgment  of  indebtedness  without  any  con- 
dition of  qualification ;  as  if  I,  under  hand  and  seal,  acknowledge 
myself  indebted  to  you  in  a  given  sum.  A  penal  bond  is  an  ac- 
knowledgment of  indebtedness,  accompanied  by  a  condition^  upon 
compliance  with  which  such  acknowledgment  is  void.  The  sum 
here  named  as  a  debt  is  called  a  penalty^  because  it  is  inserted 
merely  to  secure  the  performance  of  the  condition,  which  is  the 
principal  thing  ;  as  if  I,  under  band  and  seal,  acknowledge  myself 
indebted  to  you  in  a  given  sum,  upon  condition  that  it  is  to  be 
void  upon  my  doing  a  certain  thing,  as  to  pay  money  or  to  con- 
vey land.  And  it  has  been  decided  that  an  action  will  not  lie  to 
recover  a  penalty,  unless  it  be  under  seal.  Besides  the  penal 
bond  given  by  individuals  in  their  private  transactions,  our  statute 
requires  that  all  bonds  given  in  the  course  of  judicial  proceedings, 
and  all  oflScial  bonds  given  for  the  performance  of  duty,  shall  be 
in  this  form.  Penal  bonds,  therefore,  occupy  a  wide  space  in  the 
law.  But  the  very  idea  of  a  penalty  supposes  that  the  amount  is 
greater  than  the  value  of  the  condition,  the  performance  of  which 
it  is  designed  to  secure ;  yet,  as  the  law  formerly  stood,  if  the 
condition  was  not  strictly  performed,  the  entire  penalty  could  be 
recovered.  The  hardship  thus  frequently  occasioned  induced 
chancery  to  interfere  and  prohibit  the  recovery  of  any  thing  more 
than  reasonable  damages,  for  the  non-performance  of  the  condi- 
tion. But  now  the  application  to  chancery  is  unnecessary,  be- 
cause our  statute  enables  the  courts  of  law  to  do  the  same  thing. 
As  a  matter  of  form,  the  judgment  is  given  for  the  entire  penalty ; 
but  the  actual  damages  are  assessed  by  a  jury,  and  execution 
issues  for  no  more  than  the  amount  of  their  verdict.  The  result, 
therefore,  is  that  a  penal  bond  now  amounts  to  no  more  than  a 
covenant  to  perform  the  condition,  and  may  be  treated  as 
such.  (6) 

Specialties  of  Record.     These  include  obligations  of  indebted- 

(a)  Huddle  V.  Worthington,  1  Ohio,  423 ;  Nelson  v.  Ford,  6  id.  478. 

\h)  If  the  sum  stated  in  an  obligation  is  to  be  regarded  in  the  nature  of  a  penalty, 
it  is  not  recoverable  on  defauft  of  the  obligor,  and  only  actual  damages  will  be  allowed. 
But  if  it  may  be  regarded  as  damages  liquidated  and  assessed  by  the  parties,  then  it 
may  be  recovered  on  a  breach  of  the  condition.  For  late  leading  cases  which  illus- 
trate this  distinction,  see  Beale  v.  Hayes,  6  Sandf .  640 ;  Bngley  v.  Peddle,  id.  192 ; 
Mead  i^.  Wheeler,  18  N.  H.  851 ;  Brewster  v.  Kdgerly,  id.  276 ;  Atkins  v.  Kinnier.  4 
Exch.  776 ;  Berry  v.  Wisdom,  8  Ohio  State,  241.  Caimes  v.  Knight,  17  Ohio 
State,  68 ;  Fisk  v.  Gray,  10  Allen,  182 ;  Lamproan  v.  Cochran,  16  N.  Y.  275 ;  Clement 
9.  Cash,  21  N.  T.  267 ;  Bagley  v.  Reddle,  16  N.  T.  469. 
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ness  evidenced  by  judicial  records.  Such  records  form  the  highest 
possible  kind  of  evidence  ;  insomuch  that  the  oitly  question  which 
can  be  controverted  is,  whether  the  record  exists.  If  it  does,  it 
imports  absolute  verity.  So  that  specialties  of  record  are  the 
highest  kind  of  specialties.  And  as  a  simple  contract  is  merged 
in  a  sealed  contract  upon  the  subject-matter,  so  a  sealed  contract 
is  merged  in  a  specialty  of  record.  These  specialties  are  of  two 
kinds  :  recoffnizances^  and  judgmenU  or  decrees.  A  recognizance 
is  an  acknowledgment  of  indebtedness  made  before  the  court  or 
some  authorized  officer  thereof,  with  a  condition  to  be  void  on 
doing  certain  things  therein  named  ;  which  acknowledgment  is 
made  part  of  the  record  of  the  cause  to  which  it  relates.  The 
object  of  a  recognizance  is  to  secure  the  appearance  of  a  defend- 
ant or  witness.  The  statute  provides  when  it  may  be  taken,  and 
what  shall  be  its  form.  As  to  Judgments  and  decrees^  they  are 
barely  mentioned  under  this  head,  because  they  are  the  highest 
kind  of  specialties ;  but  as  they  have  little  or  nothing  in  com- 
mon with  contracts,  a  discussion  of  them  is  reserved  for  another 
occasion. 

§  179.  Implied  Contracts.  There  is,  perhaps,  no  branch  of  law, 
which  the  mind  of  an  unprejudiced  person  will  contemplate  with 
more  satisfaction,  than  that  which  regulates  implied  contracts. 
The  broad  principle  which  governs  them  may  be  thus  stated : 
Every  member  of  society  has  impliedly  contracted  to  do  whatever 
the  law  requires  of  him ;  if,  therefore,  without  any  special  con- 
tract, he  acts  in  such  a  manner  as  to  create  a  legal  liability,  he 
is  as  much  bound  to  fulfil  that  liability  as  if  he  had  expressly  con- 
t]:acted  so  to  do.  On  this  theory,  every  kind  of  indebtedness,  which 
is  not  by  express  contract,  may  be  referred  to  an  implied  contract. 
The  most  common  instances  of  implied  contracts  are  these :  If 
you,  with  my  consent,  or  at  my  request,  have  done  work  of  any 
kind  for  me,  without  any  express  agreement  as  to  compensation,  I 
have  impliedly  contracted  to  pay  you  a  qttantum  meruit^  what  it  is 
reasonably  worth.  If  you  have  sold  me  goods  of  any  description, 
and  I  have  consented  to  receive  them,  without  any  agreement  as 
to  price,  I  have  impliedly  contracted  to  pay  you  a  cfuantum  vale- 
bant^ what  they  are  reasonably  worth.  If  you  and  I  have  settled 
accounts,  and  agreed  upon  a  balance  due  from  me  to  you,  I  have 
impliedly  contracted  to  pay  that  balance.  If  you  have  lent  me 
money,  I  have  impliedly  contracted  to  pay  you.  If,  at  my  request 
or  with  my  consent,  you  have  paid  money  to  another  for  my  use, 
I  have  impliedly  contracted  to  pay  you.  If  you  have  received 
money  from  me  or  any  other  person,  which  on  the  principles  of 
justice  ought  to  be  paid  to  me,  you  have  impliedly  contracted  to 
pay  it  to  me.  If  you  have  undertaken  the  custody  of  property 
belonging  to  me,  you  have  impliedly  contracted  to  use  due  dili- 
gence in  keeping  it  safely.  If  I  have  permitted  you  to  use  prop- 
erty belonging  to  me,  you  have  impliedly  contracted  that  you  will 
not  abuse  it.    And  if  I  have  employed  you  to  do  some  service  re- 
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quiring  a  certain  amount  of  skill,  you  have  impliedly  contracted  to 
apply  such  skill.  '  These  examples  sufficiently  explain  the  nature 
01  implied  contracts ;  and  when  we  come  to  the  law  of  proce- 
dure, we  shall  find  that  the  common  counts  in  debts  and  assump- 
sit have  been  framed  with  a  special  view  to  furnish  a  remedy  upon 
such  contracts.  In  fact,  there  are  many  cases  where,  though  an 
express  contract  was  made,  it  may  be  waived  and  a  remedy  sought 
upon  the  implied  contract.  Thus,  where  an  express  contract  for 
service  has  been  fully  performed  on  one  side,  or  where  it  has  been 
put  an  end  to  by  the  act  of  the  parties,  compensation  for  the  ser- 
vice rendered  may  be  sought  on  the  implied  contract  for  a  quan^ 
turn  meruit.  But  for  technical  reasons,  where  the  express  contract 
is  a  specialty,  the  remedy  must  be  sought  upon  the  specialty  itself, 
with  the  single  exception  of  an  action  of  debt  for  rent,  (a) 

(a)  1  Chit.  Plead.  339,  346.  348 ;  Kelley  p.  Foster,  2  Binnej,  4 ;  Bank  of  Columbia 
v.  Patterson,  7  Cranch,  299 ;  Fitch  v.  Sargeant,  1  Ohio,  865 ;  Hollister  v.  Bemor,  9 
Ohio  State,  1.  A  party  who  has  abandoned  a  contract  after  part  performance,  with- 
out a  just  cause  or  the  assent  of  the  other  party  or  his  acceptance  of  the  unfinished 
work,  cannot  recover  pro  tanto  for  the  labor  and  materials.  Allen  v.  Curies,  6  Ohio 
State,  505.  But  where  there  is  a  substantial  performance  of  a  contract  of  building 
with  unintentional  deviations  or  deficiencies,  a  party  may  recover,  it  has  been  held, 
the  contract  price,  deducting  therefrom  the  amount  necessary  to  complete  the  work 
according  to  the  contract.  Hay  ward  v.  Leonard,  7  Pick.  182 ;  Snow  v.  Ware,  13  Met. 
42 ;  Bassett  v.  Sanborn,  9  Cush.  58 ;  Gleason  t;.  Smith,  id.  484 ;  Smith  v.  Gugerty.  4 
Barb.  614.  See  Smith  v,  Brady,  17  N.  Y.  173  ;  White  v.  Hewitt,  1  E.  D.  Smith,  396. 
The  authorities  on  this  subject  are  conflicting.  2  Parsons  on  Contracts,  p.  35.  Ac- 
cording to  the  current  of  authorities,  there  can  be  no  recovery,  even  pro  tanto,  upon  a 
contract  for  personal  service  for  a  time  certain,  where  it  is  abandoned  without  the 
consent  of  both  parties,  or  some  legal  excuse  before  its  expiration.  1  Parsons  on  Con- 
tracts, 522 ;  Angle  v.  Hanna,  22  111.  429.  A  contract  to  work  for  six  months  certain, 
at  eleven  dollars  per  month,  is  an  entire  contract  Larkin  v.  Buck,  11  Ohio  State,  66l«; 
Hansel  v,  Erickson,  28  111.  257 ;  and  if  tlie  laborer  is  dismissed  without  cause,  he  may 
recover  for  the  whole  period  covered  by  the  contract  Davis  v.  Marshall,  6  Hurl.  & 
Nor.  916.  ''I  have  this  day  hired  the  barge  Mary  Jane  of  Albert  Stein,  for  the  sun 
of  ten  dollars  per  day  until  delivered  back  at  Cindmiati  in  like  good  order  aa  re- 
ceived," is  an  entire  contract,  and  a  recovery  in  a  suit  thereon  is  a  bar  to  any  further 
action.  Stein  v.  Prairie  Rose,  17  Ohio  State,  471.  But  in  New  Hampshire  and 
Iowa,  this  doctrine  does  not  prevail,  and  the  laborer  is  entitled,  notwithstanding  tlie 
breach  of  the  contract,  to  recover  the  value  of  his  services,  deducting  therefrom  the 
damages  to  his  employer  resulting  from  the  breach.  Britton  i^.  Turner,  6  N.  H.  481 ; 
Pixler  V.  Nichols,  8  Clarke  (Iowa),  106.  See  Ashbrook  v.  Hite,  9  Ohio  State,  365. 
Loomis  V.  Eagle  Bank,  10  Ohio  State,  327;  Ryan  v.  Dayton,  25  Conn.  188;  Coe  v. 
Smith,  4  Ind.  79 ;  Wolfe  v.  Howes,  20  N.  T.  197  ;  Stein  v.  Prairie  Rose,  17  Ohio  State, 
471.  It  is  sometimes  required  in  contracts  that  the  work  shall  he  accepted  or 
approved  by  a  third  party,  as  an  architect,  or  even  by  the  employer ;  and  such  accept'- 
ance  or  approval  has  been  considered  a  condition  precedent  to  a  recovery  by  the  other 
party.  Smith  r.  Brady,  17  N.  Y.  173;  McCarren  r.  McNulty,  7  Gray,  189;  Vander- 
werker  v.  Vt.  Central  B.  R.  Co.  27  Vt.  130 ;  Herrick  v.  Belknap,  27  id.  678 ;  Barker  v. 
Troy  &  Rutland  R.  R.  Co.  27  id.  766 ;  Mansfield  &  Sandusky,  R.  R.  Co.  v.  Veeder,  17 
Ohio,  385.  A  written  agreement  may  be  dncharged  by  a  subsequent  oral  agreement 
upon  a  new  and  valid  consideration,  or  by  an  agreement  without  such  new  consider- 
ation, which  has  been  so  far  acted  upon  by  the  parties,  that  a  refusal  to  carry  it  out 
would  be  a  fraud  on  one  of  the  parties.  Thurston  v.  Ludwig,  6  Ohio  State,  1 ;  WiUey 
V.  Hall,  8  Clarke  (Iowa),  62;  EmenoD  v.  Slater,  22  How.  28. 
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LECTURE    XXXm. 

PARTICULAR   CONTRACTS. 

§  180,  Negotiable  Contracts,  (a)  In  the  preceding  lecture  I 
have  considered  the  nature  and  general  divisions  of  contracts  ;  but 
there  are  certain  classes  of  contracts  which,  on  account  of  their 
peculiar  practical  importance,  seem  to  require  a  distinct  consider- 
tion.  These  are,  negotiable  contracts  ;  the  contract  of  sale  ;  the  con- 
tract of  bailment;  the  contract  of  principal  and  surety  ;  the  contract 
of  insurance  ;  and  liens.  I  propose  in  this  lecture  to  describe,  of 
course  very  briefly,  each  of  these  contracts,  beginning  with  negoti- 
able contracts.  It  was  an  ancient  doctrine  of  the  common  law, 
that  contracts  could  not  be  assigned.  The  reason  of  this  doctrine  is 
said  to  be,  that  the  right  of  a  party  to  a  contract  is  a  right  to  sue 
in  case  of  non-performance ;  and  to  permit  a  party  to  assign  or 
transfer  this  right  to  another  would  encourage  litigation.  (5)  This 
reason  is  not  true  in  point  of  fact ;  since  the  assignee  of  a  contract 
could  have  no  motive  to  sue,  which  would  not  equally  operate 
upon  the  original  party.  Still  it  was  an  ancient  rule  that  choses 
in  action  could  not  be  assigned.  But  like  most  rules  not  founded 
in  reason,  this  rule  has  now  become  merely  technical  in  law,  and 
does  not  exist  in  equity,  (c)    It  prohibits  me  from  so  transferring 

(a)  See  8  Kent,  Com.  lee.  44 ;  2  Black.  Com.  466 ;  Stoiy  on  Bills ;  Baylej;  on 
BilU ;  Chitty  on  Bills ;  Kyd  on  Bills ;  Cunningham  on  Exchange ;  Byles  on  Bills ; 
Parsons  on  Bills  and  Notes. 

(6)  Lampet's  case.  10  Co.  R.  48. 

(r)  When  the  assignee  of  a  chose  in  action  became  by  practice  authorized  to 
bring  an  action  in  the  name  of  the  assignor,  entitling  the  action  **  A  who  sues  for  the 
use  of  B/'  choses  in  action  became  substantially  assignable  at  law.  Choses  in  action 
were  assignable  in  eqnity,  and  are,  under  the  codes,  assignable.  The  assignee  is 
held  in  equity,  under  the  codes,  the  owner,  and  sues  in  his  own  name.  But  such 
assignee  takes  the  chose  in  action  "  subject  to  equities ; ''  that  is,  subject  to  such  de- 
fences as  were  valid  against  it  between  the  original  parties. 

A  negotiable  instrument  is  something  more  than  an  assignable  instrument.  When 
a  negotiable  instrument  is  duly  transferred,  the  transferee  is  called  a  bona  fide  holder, 
and  holds  it  as  an  absolute  obligation,  discharged  of  all  defences  to  which  it  may 
hare  been  liable  in  the  hands  of  prior  parties.  Bills  of  exchange,  promissory  notes, 
bank  checks,  corporate  and  municipal  bonds,  certificates  of  stock,  certificates  of  deposit, 
and,  to  a  limited  extent,  bills  of  lading,  are  negotiable. 

When  a  negotiable  instrument  is  transferred  in  the  manner  stated  in  the  text  before 
maturity,  the  transferee  takes  absolute  title,  though  it  may  hare  been  obtained  by  the 
transferor  by  fraud,  or  thousrh  it  had  been  lost  and  he  found  it,  or  though  it  was  stolen. 
And  this  is  true,  although  it  never  became  a  complete  instrument  by  being  delivered 
by  the  maker,  but  waa  obtained  by  fraud,  or  in  case  it  is  made  payable  to  bearer, 
or  was  indorsed  in  blank  and  wns  lost  or  stolen  before  it  was  made  complete  by  de- 
liTery.  If  it  was  originally  subject  to  set-off  or  counter-claim,  or  was  delivered  only 
for  a  particular  purpose  and  disposed  of  for  other  purposes,  or  delivered  as  an  estTow, 
or  upon  condition,  and  disposed  of  in  disregard  of  the  condition,  such  transferee  holds 
by  absolute  title.  A  bona  fide  holder  has,  as  incident  to  hig  ownership,  the  right  to 
confer  an  absolute  title.  Hence,  one  knowing  of  infirmitiet  in  the  note,  purchasing 
from  a  bona  fide  holder,  takes  an  absolute  title.  After  maturity  the  instrument  loses 
its  proper  negotiability ;  a  purchaser  does  not  get  a  better  title  than  his  assignor  bad. 
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to  you  my  interest  in  a  contract  as  to  enable  you  to  sue  at  law  in 
your  own  name  ;  but  I  can  so  transfer  my  interest  as  to  enable 

But  one  who  purchases  after  maturity  from  a  bona  fide  holder  takes  an  indefeasible 
title.  A  purchaser  after  maturity  takes  the  title  of  his  assignor.  This  prevailing  rule 
has  also  been  held  in  Ohio~  McKesson  v,  Stanberry,  3  Ohio  St.  166,  although  the  Ohio 
statute  provides  that  if  any  such  instrument  "  be  indorsed  or  delivered  after  the  day  on 
which  it  is  made  payable,  and  the  indorsee  institute  an  action  thereon  against  the 
maker,  drawer,  or  acceptor,  the  defendant  shall  be  allowed  to  set  up  any  defence  he 
might  have  made  had  the  action  been  instituted  in  the  name  and  for  the  use  of 
the  person  to  whom  the  bond,  note,  bill,  or  check  was  originally  made  payable."  A 
note  due  on  demand  is  due  at  its  date ;  the  statute  of  limitations  begins  to  ran  at  its 
date.    But  it  is  strictly  negotiable  for  a  reasonable  time  after  its  date. 

A  sealed  instrument,  though  negotiable  in  form,  is  not  negotiable  at  common 
law  or  under  the  statute  of  Anne :  it  is  made  negotiable  by  statute  in  Masaa- 
chusetts.  North  Carolina,  Georgia,  Florida,  Tennessee,  Ohio,  Illinois,  Kansas,  Ne- 
braska, Dakota,  and  Colorado.  The  following  instruments  are  not  negotiable,  but 
are  invalid  even  in  the  hands  of  a  bona  fide  holder :  a  forged  instrument,  one  made  by 
a  married  woman  who  hss  no  separate  estate,  or  which  is  not  a  charge  upon  hersepm- 
rate  estate  ;  accommodation  paper  made  by  one  of  unsound  mind,  and  any  paper  made 
by  such  after  inquest  of  lunacy  found,  —  the  law  as  to  other  paper  made  by  a  lunatic  is 
unsettled;  where  such  paper  is  held  void,  it  is  not  negotiable,  where  it  is  held  only 
voidable,  it  is  negotiable ;  paper  made  void  by  statute,  such  as  notes  or  drafts  given 
for  gambling  debts,  — Bayley  v.  Taber,  6  Mass.  286 ;  Vallett  v.  Parker,  6  Wend.  616 ; 
Aurora  v.  West,  22  Ind.  88 ;  instruments  signed  by  an  infant,  or  signed  by  one  pur- 
porting to  be  an  agent,  the  signer  having  in  fact  no  authority ;  or  made  by  one  who 
without  any  negligence  on  his  part,  is  fraudulently  induced  to  sign  in  the  belief  that 
he  is  executing  an  instrument  of  a  wholly  different  character,  as,  for  example,  a 
power  of  attorney  or  contract  for  service,  —  De  Camp  v.  Hamma,  20  Ohio  St.  467 ; 
Hubbard  u.  Rankin,  71  III.  129 ;  Auten  v.  Gruner,  90  III.  800;  Anderson  v.  Walker,  34 
Mich.  118;  Griffith  i^.  Kellogg.  39  Wis.  290;  Bank  v.  Lierman,  6  Neb.  247;  but  such 
maker,  though  unable  to  read,  must  not  be  chargeable  with  any  negligence  in  failing 
to  ascertain  the  character  of  the  paper  which  he  signs  —  Ross  v.  Doland,  29  Ohio  St 
473 ;  Swannell  u.  Watson,  71  III.  456 ;  Anderson  v.  Warne.  71  111.  20.  This  rule  is 
not  admitted  in  Indiana.  Kimble  v.  Christie,  66  Ind.  140;  Bank  v.  Weckerly,  67  Ind. 
346.     But  see  Fisher  v.  Van  Behren,  70  Ind.  19;  Ruddell  v,  Dillman,  73  Ind.  618. 

The  rule  that  instruments  negotiable  in  form,  purporting  to  be  issued  by  an  agent, 
are  not  valid  in  the  hands  of  a  bona  fide  holder,  if  such  assumed  agent  has  no  author- 
ity, applies  to  municipal  bonds.  The  governing  or  representative  body,  the  board  or 
officers  issuing  the  bonds  is  an  agent;  the  people  or  taxpayers  are  the  principaL  A 
board  or  officer  issuing  municipal  bonds  without  authority  cannot  validate  them  by 
subsequent  ratification.  Marsh  v.  Fulton  County,  10  Wall.  676 ;  Gould  v.  Sterling,  & 
N.  Y.  403;  Trendwell  v.  Commissioners,  11  Ohio  St.  188;  Clark  v.  Des  Moines,  19 
Ind.  201 ;  Vecder  v.  Lima,  19  Wis.  298.  But  the  taxpayers  can  validate  them  by 
laches  or  conduct  which  estops  them  from  denying  their  validity  in  the  hands  of  a 
bona  fide  holder,  as  by  failing  to  enjoin  their  issue  —  Supervisors  v.  Schenck,  6  Wall. 
681 ;  by  voting  for  and  submitting  to  payment  of  principal  or  interest  —  Supervisors  v. 
Schenck,  6  Wall.  681 ;  Mercer  County  v.  Hubbard,  45  III.  142 ;  Shoemaker  v,  Goshen 
Township,  14  Ohio  St.  685 ;  Railroad  v.  Marion  County,  38  Mo.  296 ;  or  by  receiving 
and  keeping  the  proceeds  and  benefits  of  them  —  Pendleton  County  t;.  Amy,  13  Wall. 
806 ;  State  v.  Van  Home,  7  Ohio  St  831 ;  State  v.  Union  Township,  8  Ohio  St.  403; 
Barrett  v.  County  Court,  44  Mo.  199. 

As  to  the  power  of  municipal  corporations  to  issue  negotiable  bonds,  it  has  been 
held  that  a  municipal  corporation  has  implied  power  to  contract  a  debt  whenever 
necessary  to  carry  out  any  power  conferred  upon  it.  Lynde  v.  County,  16  WaU.  6. 
Whenever  it  may  contract  a  debt  it  may  borrow  money  to  pay  it.  Lynde  r.  County, 
16  Wall.  6 ;  Bank  v.  Chillicothe,  7  Ohio,  pt  2, 31 ;  Galena  t;.  Corwith,  48  III.  424 ;  Mills 
V.  Gleason,  1 1  Wis.  470.  And  when  it  may  contract  a  debt  or  borrow  money,  it  may 
issue  negotiable  bonds  for  its  payment.  Commonwealth  v.  Pittsburg,  34  Pa.  St  496 ; 
Commonwealth  v.  Pittsburg,  88  Pa.  St.  66  ;  Reinbath  v.  Pittsburg,  41  Pa.  St.  278; 
De  Voss  V.  Richmond,  18  Gratt.  3SS ;  Railroad  v.  EvansviUe,  16  Ind.  896;  Galena  v. 
Corwith,  48  III.  423 ;  Lynde  v.  County,  16  Wall.  6.  In  New  York  it  has  been  held 
that  the  implied  authority  is  only  to  issue  bonds  directly  to  the  creditor  in  payment 
of  the  debt,  not  to  sell  the  bonds  in  order  to  raise  money  to  pay  the  debt  Ketcbum 
V,  Buffalo,  14  N.  Y.  266. 

A  monicipal  body  issuing  bonds  has  ordinarily  from  the  legislatare  specific 
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you  to  use  my  name  in  a  suit  for  your  benefit ;  and  the  law  will 
protect  such  a  transfer ;  so  that  for  all  substantial  purposes,  con- 

anthorit/  to  iraoe  bonds  for  a  specified  pnrpose,  and  after  compliance  with  specified 
conditions;  the  condition  frequently  is  that  the  bonds  should  be  voted  for  by  a 
jnajority  of  the  qualified  voters  of  the  city  or  county,  or  should  be  petitioned  for  by 
a  specified  proportion  of  the  taxpayers.  If  issued  for  a  purpose  other  than  that 
authorized,  they  are  invalid  in  the  hands  of  a  bona  fide  holder.  Marsh  v.  Fulton  County, 
10  Wall.  676 ;  Lewis  v.  Shreveport>  3  Woods,  C.  Ct.  206.  Where  the  conditions  pre- 
cedent to  the  existence  of  authority  are  not  performed,  the  bonds  are  not  valid  in  the 
hands  of  a  bona  Mt  holder.  Starin  v.  Genoa,  23  N.  Y.  440 ;  Gould  v.  Sterling,  23 
N.  Y.  466 ;  Treadfwell  v.  Commissioners,  11  OJiio  St.  183 ;  Middleport  v.  Insurance  Co., 
82  111.  602;  Eagle  v.  Cohn,  84  lU.  292;  WaUace  v.  Mayor  of  San  Jose,  29  Cal.  188. 
But  the  non-performance  must  be  in  matter  of  substance,  not  of  mere  formalities. 
Supervisors  v.  Galbreath,  99  U.  S.  214 ;  Roberts  v.  BoUes,  101  U.  S.  119 ;  Smead  v. 
Union  Township,  8  Ohio  St.  394;  Mercer  County  v.  Hubbard,  46  Hi.  142;  Steines  v. 
Franklin  County,  48  Mo.  179. 

The  rule  as  to  non-performance  of  conditions  precedent,  avoiding  municipal 
bonds  in  the  hands  of  bona  fide  holders,  is  subject  to  tlie  following  limitations  :  A 
bona  fide  holder  holds  the  bond  free  from  all  infirmities  of  origin,  except  want  of 
power  in  the  makers,  and  prohibited  consideration.  Cromwell  v.  Sac  County,  96 
U.  8.  61.  When  the  question  of  performance  is  by  law  to  be  determined  by  any 
particular  person  or  body,  such  determination,  though  erroneous,  binds,  and  bonds 
issued  in  pursuance  thereof  cannot  be  questioned  in  the  hands  of  a  bona  fide  holder. 
Commissioners  v.  Aspinwall,  21  How.  639 ;  Kennicott  v.  Supervisors,  16  Wall.  464 ; 
St  Joseph  Township  r.  Rogers,  16  Wall.  669;  Blocks.  Bourbon  County,  99  U.  S.  686 ; 
Bank  ».  Rome,  19  N.  Y.  28 ;  Belo  v.  Commissioners,  70  N.  C.  489 ;  Commissioners  of 
Knox  County  v.  Nichols,  14  Ohio  St.  271.  Accordingly  bonds  negotiated  after  being 
held  valid  by  the  supreme  court  of  the  State  in  which  they  are  issued  are  not  affected 
by  such  decision  being  disapproved  and  held  erroneous  by  a  subsequent  decision  of 
the  same  court,  rendered  after  such  negotiation.  Douglass  v.  Pike  County,  101 
U.  S.  677.  And  while  a  mere  recital,  in  the  bond,  of  the  act  of  the  legislature  con- 
ferring authority  is  notice  to  every  purchaser  to  see  at  his  own  peril  that  the  re- 
quirements of  the  statute  has  been  complied  with-— McClure  v.  Oxford, 94  U.  S. 429; 
Silliman  v.  Railroad,  27  Gratt  119;  Aurora  v.  West,  22  Ind.  89 ;  Fisk  v.  Kenocka,  26 
Wis.  29 ;  a  recital  in  the  bond  that  all  conditions  have  been  performed  estops  the 
maker  from  questioning  the  validity  of  the  bond  in  the  hands  of  a  bona  fide  holder. 
Town  of  Coloraa  r.  Eaves,  92  U.  8.  484 ;  Venice  w.  Murdock,  92  U.  S.  494 ;  County 
of  Moultrie  V.  Bank,  92  U.  S.  681 ;  Marcy  u.  Oswego,  92  U.  S.  687 ;  Wilson  r.  Sala- 
manca, 99  U.  S.499;  Pompton  v.  Cooper  Union,  101  U.  S.  196.  A  recital,  however, 
that  the  bond  is  issued  in  pursuance  of  an  act  of  the  legislature,  does  not  estop  the 
municipality  from  contending  against  a  bonafidt  holder  that  the  act  was  not  constitu- 
tionally passed.  South  Ottawa  v,  Perkins,  94  U.  S.  260.  In  Illinois,  on  the  contrary, 
it  has  been  held  that  recitals  in  a  bond  which  is  issued  without  authority  in  fact  are 
no  protection  to  a  bona  fide  holder.  Lippincott  v.  Pana,  92  111.  24 ;  Gaddis  v.  Richland 
County,  92  111.  119 ;  People  t;.  Jackson  County,  92  III.  441. 

The  instrument,  to  be  negotiable,  must  be  payable  in  money.  Gold  and  silver  are 
the  money  of  the  world.  U.  S.  treasury  notes  are,  by  law,  money  in  the  United 
States.  Bank  notes  commonly  pass  current  as  money.  It  has  been  held  tliat  the 
words  "  current  funds  "  mean  money,  or  funds  or  notes  circulating  as  money,  at  par, 
without  any  discount ;  and  that  evidence  will  not  be  admitted  to  show  any  other 
meaning.  Marc  ».  Kipper,  34  III.  286.  "  Current  money "  or  "  good  current 
money  *'  means  money,  t.  «.,  legal  tender.  Wilbum  ».  Greer,  6  Ark.  266 ;  Black  ». 
Ward,  27  Mich.  193.  Hence  it  is  held  in  some  States  that  bills  and  notes  payable  ui 
"currency,"  or  *'  current  funds,"  or  "  current  bank  notes,"  being  payable  in  current 
par  paper,  the  equivalent  of  money,  are  negotiable.  Pardee  v.  Fish,  60  N.  Y.  266 ; 
Deberry  v.  Darnell,  6  Yerg.  461 ;  Howe  v.  Hartress,  Hill,  &  Co.,  11  Ohio  St.  449; 
Marc  V.  Ripper,  34  111.  286 ;  Butler  v.  Paine,  8  Minn.  324 ;  Drake  t^.  Markle,  21  Ind. 
483 ,;  Fry  V.  Dudley,  20  La.  An.  368 ;  MitcheU  v.  Hewitt,  6  Smedes  &  M.  361 ;  Cockrell 
V.  Kirkpatrick,  9  Mo.  688.  In  other  States  they  are  not  negotiable  unless  payable  in 
actual  money  or  legal  tender.  Collins  v.  Lincoln,  11  Vt.  208;  Jones  v.  Fales,  4  Mass. 
246;  McCormick  v.  Trotter,  10  Serg.  &  R.  94;  Sute  v  Corpening.  10  Ire.  68;  Lange 
V.  Kohne,  1  McCord,  116 ;  Warren  v.  Brown,  64  N.  C.  381 ;  Simpson  v  Moulden,  8 
Cold.  429 ;  Lampton  v.  Haggard,  3  Munroe,  149 ;  Black  v.  Ward,  27  Mich.  193 ;  Huse 
V.  Hamblin,  29  Iowa,  244.  If  madepayable  in  the  bills  of  a  particular  bank.  Irvine 
V.  Lowry,  14  Pet.  293 ;  Hawkins  v.  Watkins,  6  Ark.  481 ;  Bank  o.  Street,  16  Ohio  St.  L 
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tittcts  in  general  are  now  as  much  assignable  as  any  other  property ; 
and  even  to  this  technical  prohibition,  there  is  a  class  of  contracts 

In  England,  bills  and  notes  payable  in  notes  of  the  Bank  of  England  are  not  negotia- 
ble.   Ex  parte  Iveson,  2  Rose,  225 ;  Ex  parte  Davison,  Buck,  31. 

The  addition  of  the  words  "  with'current  exchange  "  does  not  afibct  the  negotia-, 
bility  of  the  instrument.  Hill  v.  Tod,  29  III  101 ;  Bullock  v.  Taylor,  S9  Mich.  187  ; 
Leggett  V  Jones,  10  Wis.  34. 

A  promissory  note  must  contain  a  promise  to  pay.  A  mere  acknowledgment  of 
indebtedness  is  not  a  negotiable  instrument,  though  the  law  implies  therefrom  a 
promise.  The  instrument  must  contain  eitlier  an  express  promise  or  words  which 
amount  in  legal  effect  to  a  promise.  A  /orm  in  common  use  in  England,  **  I.  O.  U. 
£\\0"  is  not  a  promissory  note.  A  mere  due-bill,  **  Due  A.  B.  $100,"  has  been  held 
to  be  negotiable.  Jacquin  v.  Warren,  40  III.  469 ;  Brady  v.  Chandler,  31  Mo.  28 ; 
Kimball  v.  Huntington,  10  Wend.  676;  Lowe  v.  Murphy,  9  Ga.  338.  The  contrary 
has  been  held.  Currier  v.  Lockwood,  40  Conn.  348 ;  Head  t;.  Wheeler,  2  Yerg.  60.  If 
in  the  form  "  Due  A.  B.  or  bearer,"  "  Due  A.  B.  or  order/'  **  Due  A.  B.  on  demand,*' 
it  is,  without  contest,  negotiable. 

The  engagement  to  pay  must  be  absolute.  Hence,  if  the  instrument  is  payable 
only  out  of  a  particular  fund,  it  is  not  negotiable.  Read  v.  Buffalo,  67  N.  Y.  626.  But 
if  the  engagement  is  absolute,  the  appropriation  of  a  particular  fund  to  the  payment, 
or  the  recital  that  the  maker  has  deposited  securities  upon  certain  conditions  as  col- 
lateral, does  not  affect  the  negotiability.  Littlefield  v.  Hodge,  6  Mich.  326 ;  Townc  r. 
Uice,  122  Mass.  67.  If  payable  "  when  A.  shall  come  of  age,"  it  is  not  negotiable, 
for  A.  may  die  a  minor.  Kelley  v.  Hemingway,  18  IIL  604.  But  if  payable  *'on 
demand  after  my  decease  "  —  Bristol  v.  Warner,  19  Conn.  7 ;  or  "  one  day  after  date  or 
at  my  decease"  —  Conn  v.  Thornton,  46  Ala.  688,  it  is  negotiable,  for  death  is  certain. 
So,  if  it  is  to  be  paid  "  in  the  course  of  the  coming  season."  Cota  v.  Buck,  7  Mete. 
(Mass.)  688.  A  note  to  be  paid  "  by  20th  May,  or  when  he  completes  the  building 
according  to  contract,"  is  held  to  be  payable  on  or  before  the  20th  May,  and  therefore 
negotiable.    Stevens  o.  Blunt,  7  Mass.  240 ;  Goodloe  i^.  Taylor,  3  Hawks,  468. 

Various  stipulations  or  recitals  are  sometimes  incorporated  with  bills  and  notea. 
The  question  is  then  presented,  are  such  stipulations  or  recitals  independent,  leaving 
the  separate  engagement  to  pay  money  absolute,  and  therefore  negotiable ;  or  are 
they  inseparable,  making  the  engagement  to  pay  conditional  or  uncertain,  and  there- 
fore not  negotiable.  A  stipulation  that  if  the  bill  or  note  be  not  paid  at  maturitv.  or 
be  sued,  the  obligor  will  pay  to  the  holder  a  collection  fee  or  attorney's  fee,  has  been 
held  to  be  an  independent  agreement,  not  affecting  the  negotiability  of  the  instrument. 
Dietrich  t;.  Bayhi,  23  La.  An.  767 ;  Gaar  t;.  Louisville  B.  Co.,  11  Bush.  180 ;  Stoneman 
V.  Pyie,  35  Ind.  laS;  Nickerson  u,  Sheldon,  88  III.  373;  Bullock  v.  Taylor,  89  Mich. 
187;  Sperry  v.  Horr,  32  Iowa,  184;  Seaton  v.  Scoville,  18  Kansas,  433;  Heard  v. 
Bank,  8  Neb.  10.  In  other  States  it  is  held  that  such  a  stipulation  makes  the  instm- 
ment  non-negotiable.  Woods  i^.  North,  84  Pa.  St.  407 ;  Bank  v.  Gay,  63  Mo.  83.  In 
some  States  such  stipulation  is  held,  not  only  an  independent  agreement,  but  also  one 
that  is  invalid,  either  as  being  a  stipulation  for  usury,  or  as  being  against  public  policy. 
Witherspoon  v.  Messenger,  14  Bush,  214 ;  Martin  v.  Bank,  13  Ohio  R.  260 ;  Me^er  v. 
Hart,  40  Mich.  617.  It  lias  been  made  illegal  in  Indiana  by  statute  of  1876.  ^elson 
V.  White,  61  Ind.  139. 

A  note  with  a  power  of  attorney  to  confess  judgment  Is  held  in  Pennsylvania  not 
to  be  negotiable.  Sweeney  v.  Thickstun,  77  Pa.  St  181.  In  Ohio  it  is  negotiable. 
Osbom  V.  Hawley,  19  Ohio  R.  130.  A  power  of  attorney  is  not  a  negotiable  instru- 
ment; hence,  if  the  power  is  simply  to  confess  judgment  in  favor  of  the  payee,  it 
does  not  enure  to  the  benefit  of  an  indorsee.  Osbom  i*.  Hawley.  But  if  made  **  in 
favor  of  the  holder  of  the  note,"  it  is  valid  in  accordance  with  its  terms,  for  the  bene- 
fit of  every  holder.    Clements  v.  Hull,  85  Ohio  St.  141. 

The  negotiability  of  a  note  is  not  affected  by  a  recital  therein  that  it  is  given  in 
payment  of  specified  property  —  Collins  v.  Bradbury,  64  Maine,  87 ;  nor  by  the  ad- 
ditional recitai  that  a  lien  is  reserved  on  the  property  — Duncan  v.  Louisville,  13  Bush, 
378 ;  or  that  the  maker  has  deposited  certificates  upon  certain  conditions  as  collat- 
eral ;  or  that  the  thing  sold  is  also  warranted  —  Mitchel  v.  McCabe,  10  Ohio  R.  406. 

A  note  payable  on  its  return  to  the  maker  is  negotiable.  Frank  v,  Wessel,  64 
N.  Y.  166.  But  if  payable  on  the  return  of  it  and  also  of  other  independent  writings, 
it  is  not.     Smiiie  v.  Stevens,  30  Vt.  316. 

A  negotiable  instrument  altered  in  any  material  particular  becomes  a  different 
contract  from  the  one  which  the  obligor  made,  and  is  nullified  and  destroyed  as  a  legal 
obligatioD.    In  England,  the  consequence  is  the  same  whether  the  change  is  made  by 
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denominated  negotiable^  which  have  alwa3r8  formed  an  exception  ; 
it  being  the  very  essence  of  these  contracts  that  they  can  be  ti*an8- 

a  party  to  the  instrument  op  by  a  stranger.  Davidson  ».  Cooper,  18  M.  &  W.  778. 
In  the  United  States,  when  the  change  is  made  by  a  stranger  to  the  instrament,  it  is 
called  a  spoliation,  has  no  more  effect  than  an  accidental  obliteration,  and  does  not 
affect  the  validity  of  the  instrument  in  the  hands  of  a  bonajide  holder,  if  the  instru- 
ment in  its  original  form  can  be  discerned  and  identified.  Bigelow  v.  Stephen,  85  Vt. 
621 ;  Ford  r.  Ford,  17  Pick.  418 ;  Davis  v.  Carlisle,  5  Ala.  707 ;  Crocket  v.  Thomason, 
6  Sneed,  J542 ;  Lee  v.  Alexander,  9  B.  Monroe,  25 ;  Cochran  v.  Nebeker,  48  Ind.  469 ; 
Vogle  ».  Ripper,  34  111.  106;  Lubbering  v.  Kohlbrecker,  22  Mo.  596 ;  Bank  v,  Roberts, 
46  Wis.  373.  If  the  alteration,  by  a  party,  is  fraudulent,  not  only  is  the  instrument 
destroyed,  but  the  debt  for  which  it  was  given  is  extinguished.  Wheelock  v.  Free- 
man, 13  Pick.  165.  If  the  alteration  is  innocent,  the  instrument  only  is  destroyed, 
the  indebtetlness  for  which  it  was  given  can  still  be  recovered.  Clute  v.  Small,  17 
Wend.  242 ;  Merrick  w.  Boury,  4  Ohio  St.  60 ;  Clough  ».  Seay,  49  Iowa,  111 ;  Matte- 
son  V.  Ellsworth,  33  Wis.  488.  A  note  which  has  been  altered  and  then  restored  to 
its  original  form,  in  which  condition  it  passes  into  the  hands  of  a  bona  fide  holder,  is 
valid  in  the  hands  of  such  holder.  Shepherd  r.  Whetstone,  51  Iowa,  457.  When 
the  drawer  or  maker  is  guilty  of  contributory  negligence,  as  where  he  leaves  a  blank 
which  is  subsequently  filled  so  skilfully  as  not  to  excite  suspicion,  or  writes  a  stipula- 
tion in  pencil,  which  is  rubbed  out,  or  on  the  margin,  which  is  cut  off,  so  that  the  sus- 
picions of  a  prudent  man  would  not  be  aroused,  the  instrument  in  its  altered  form  is 
valid  in  the  hands  of  a  bona  fide  holder.  Zimmerman  v.  Rote,  75  Pa.  St.  188;  Seibel 
p.  Vaughan,  69  HI.  257 ;  Bank  v.  Armstrong.  62  Mo.  59 ;  Vischer  v.  Webster,  8  Cal. 
109.  But  the  contrary  has  been  held  in  Kitchen  v.  Place,  41  Barb.  465 ;  Bank  v. 
Clark,  51  Iowa,  264.  If  the  drawer  or  maker,  leaving  blanks  in  the  instrument,  hand 
It  to  one  who  is  authorized  to  fill  such  blanks  in  a  specified  manner  before  delivery, 
and  such  agent,  exceeding  his  authority,  fills  the  blanks  otherwise,  the  instrument  is 
valid  as  filled  in  the  hands  of  a  bona  fide  holder. 

A  blank  indorsement  on  negotiable  paper  by  a  party  to  it  is  a  written  contract, 
the  unexpressed  terms  of  which  are  supplied  by  the  law,  and  cannot  be  varied  by 
parol  proof.  Martin  v.  Cole,  Cent  L.  J.  Jan.  1882,  46.  As  between  such  indorscr 
and  his  transferee  and  others  having  notice,  the  effect  of  such  indorsement  may  be 
qualified  by  a  contemporaneous  writing.  Davis  r.  Brown,  94  U.  S.  127.  A  stranger 
to  the  instrument,  who  indorses  in  blank  below  the  indorsement  of  the  payee,  is  an 
indorser,  and  such  liability  cannot  be  varied  by  parol  proof.  Daniel  on  I^egotiable 
Instruments,  707,  and  cases  cited.  The  rule,  perhaps,  is  otherwise  in  Ohio.  Robinson 
o.  Abell,  17  Ohio  R.  36.  A  stranger  to  the  instrument,  who  indorses  in  blank  before  the 
payee,  is,  in  most  of  the  States,  prima  fide  a  joint  maker ;  in  Ohio  and  Illinois  he  is 
prima  fitcie  a  guarantor  —  Champion  and  Lathrop  v.  Griffith,  18  Ohio  R.  228 ;  Park- 
hurst  V.  Vail,  73  III.  343 ;  Boynton  ».  Price,  79  III.  145 ;  in  Indiana  he  is  jnima  fiide 
indorser  —  Browning  v.  Merritt,  61  Ind.  425.  If  the  evidence  simply  shows  that  such 
indorsement  was  made  at  the  time  of  the  execution  of  the  note,  or  before  delivery  to 
the  payee,  he  is  held  to  be  a  joint  maker.  As  between  such  person  and  the  payee,  it  is 
competent  to  show  by  parol  evidence  just  what  the  understanding  of  the  parties  was, 
and  fix  the  consequent  liability  as  maker,  or  guarantor,  or  indorser.  In  New  York 
and  Pennsylvania  such  person  is  an  indorser.  Phelps  v.  Vischer,  50  N.  Y.  69 ;  Shafer 
V.  Bank,  59  Pa.  St  144.  This  whole  topic  of  blank  indorsement  before  the  payee  is 
fully  discussed  in  Good  v.  Martin,  95  U.  S.  90. 

A  guarantor  differs  from  a  surety.  A  surety  is,  along  with  his  principal,  an  ori- 
ginal and  primary  debtor ;  his  liability  is  not  affected  by  notice  being  given  or  not 
given  of  his  principars  default,  or  by  demand  being  made  or  not  made  upon  the 
principal.  The  liability  of  a  guarantor  is  collateral,  and  he  may  be  discharged  by  the 
creditor's  failure  to  make  demand  on  the  principal  or  give  notice  of  his  default  to 
the  guarantor.  The  guarantor  differs  fioni  an  indorser.  The  indorser's  liability  is 
conditional ;  he  is  entirely  discharged  unless  demand  and  notice  be  promptly  and 
strictly  given ;  or,  rather,  he  does  not  become  liable  except  upon  such  prompt  and 
strict  demand  and  notice.  The  guarantor  is  entitled  only  to  reasonable  demand  and 
notice,  and  is  discharged  only  so  far  as  he  is  damaged  by  the  creditor's  delay. 

Negotiable  paper  payable  to  order  coQld  be  assigned  at  common  law  and  under 
the  statute  of  Anne  only  by  indorsement.  But  an  assignee  without  indorsement  was 
recognized  as  owner  in  equity ;  and,  all  titles  that  were  valid  in  equity  being  valid 
under  the  code,  such  assignee  is  owner,  and  can  sue  in  his  own  name  in  States  that 
have  adopted  the  code  of  civil  procedure.  But  such  assignee,  having  not  the  legal  title, 
but  only  ao  equitable  title,  he  holds  the  paper  subject  to  the  equities  between  the  ori- 
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ferred  absolutely  from  hand  to  hand,  so  as  to  authoiize  the  holder 
to  sue  at  law  in  his  own  name. 

ginal  parties  which  grow  out  of  the  transaction  in  which  the  inatmment  was  giren. 
And  this  rule  is  the  same  whether  the  note  is  negotiable  or  non-negotiable.  Erersole 
V.  Maule,  60  Md.  95 ;  Reddish  v.  Ritchie.  17  Fla.  867  ;  Garratt  v.  Jaffl^y,  10  Bash,  418; 
Combes  v.  Chandler,  33  Ohio  St.  178 ;  Thompson  v.  Shoemaker,  08  111.  266;  Patterson 
V.  Cave,  61  Mo.  430 ;  Hayward  v.  Steams,  89  Cal.  68.  If  the  instrument  is  negotiable, 
and  has  come  into  the  hands  of  a  hcnajide  indorsee  so  as  to  be  discharged  of  equities, 
the  assignee,  without  indorsement  of  such  indorsee,  would  aJso  undoubtedly  bold  it 
discharged  of  equities. 

A  htmajide  indorsee  must  be  a  purchaser  in  good  faith,  in  the  ordinary  course  of 
business,  and  for  value.  This  was  the  rule  from  the  first.  In  1824  Lord  Tenterden 
pronounced  the  judgment  of  the  Court  of  Common  Pleas,  that  in  the  case  of  a  lost  or 
stolen  bill  or  note,  although  the  holder  had  given  value  for  it,  yet,  if  he  took  it  under 
circumstances  which  ought  to  have  excited  the  suspicions  of  a  prudent  man,  he  could 
not  recover.  Gill  v,  Cubitt,  8  Barn.  &  Cress.  466.  The  effect  of  this  ruling  was  to 
discredit  English  paper  on  the  Continent.  Twelve  years  later  the  Court  of  Kins^s 
Bench  restoced  the  old  rule,  holding  that  gross  negligence  alone  would  not  defeat  the 
title  of  the  holder;  gross  negligence  sometimes  being  proof  of,  or  tending  to  prove, 
malajidest  but  not  being  the  same  thing.  Goodman  v.  Harvey,  4  Ad.  &  £1.  870.  The 
rule  as  restored  in  Groodman  v.  Harvey  remains,  without  question,  the  rule  in  England. 
For  a  time.  Gill  v.  Cubitt  was  accepted  as  authority  in  the  United  States,  and  was  fol- 
lowed in  a  number  of  the  States,  but  the  rule  as  restored  in  Goodman  v.  Harvey  now 
prevails.  Farrell  v.  Lovett,  68  Me.  826 ;  Bank  t;.  Savery,  127  Mass.  76 ;  Insurance  Co. 
r.  Hachfield,  73  N.  Y.  226 ;  Hamilton  v.  Vought,  34  N.  J.  Law,  187  ;  Battles  r.  Laud- 
enslager,  84  Pa.  St.  446;  Bank  v.  Hooper,  47  Md.  88;  Matthews  v.  Poythress.  4  Ga. 
287 ;  Johnson  v.  Way,  27  Ohio  St  374;  Shreeves  v.  Allen,  79  111.  668 ;  Hsmilton  v. 
Marks,  63  Mo.  167  ;  Helbrun  v.  Krolick,  86  Mich.  371;  Pond  v.  Agricultural  Works, 
60  Iowa,  696 ;  Murray  v.  Lardner,  2  Wall.  710 ;  Collins  ».  Gilbert,  04  U.  S.  753. 

Id  order  to  be  a  purchaser  for  value,  it  is  of  course  not  necessary  to  pay  the  face 
of  the  note  or  bill.  A  purchase  of  a  note  secured  by  mortgage  for  half  its  face  — 
Baily  t;.  Smith,  14  Ohio  St.  402,  and  the  purchase  of  tlie  unsecured  note  of  a  maker 
known  to  be  solvent  for  less  than  half — Phelan  v.  Moss,  67  Pa.  St  69,  have  been  held 
to  constitute  the  purchaser  a  bonajide  holder.  Any  amount,  indeed,  seems  to  be  suf- 
ficient, unless  it  is  so  inconsiderable  as  to  be  evidence  of  bad  faith,  evidence  that  the 
purchaser  must  have  known  of  the  existing  infirmities  in  the  instrument  Whether 
or  not  it  is  such  evidence  is  a  question  for  the  jury. 

Chancellor  Kent,  in  Bay  v.  Coddington,  6  Johns.  Ch.  64,  held  that  an  indorsee 
who  took  the  indorsed  paper  only  as  security  for  a  precedent  debt  was  not  a  bona 
Jide  holder.  This  decision  was  affirmed  by  the  Court  of  Errors  in  Coddington  v.  Bay, 
20  Johns.  637.  The  Supreme  Court  of  the  United  States,  in  Swift  ».  Tyson,  16  Pet  1, 
declared  that  taking  negotiable  paper  in  payment  of,  or  as  collateral  security  for,  a 
precedent  debt,  is  taking  it  for  value  and  in  due  course  of  trade,  and  such  indorsee, 
acting  in  good  faith,  is  a  bonajide  holder.  The  Court  of  Errors  of  New  York  subse- 
quently, in  Stalker  i7.  McDonald,  6  Hill,  93,  criticised  the  reasoning  in  Swift  v.  Tyson, 
and  reaffirmed  Coddington  v.  Bay.  It  would  be  a  vain  labor  to  assort  the  countless 
decisions  in  the  United  States  bearing  upon  this  vexed  question.  To  a  certain  extent, 
there  is  now  a  general  accord.  The  fact  seems  to  be,  as  stated  by  Justice  Harian  in 
Railroad  Co.  v.  Bank,  102  U.  S.  14.  see  p.  26,  that,  in  the  absence  of  sUtute  to  the 
contraiy,  "  where  negotiable  paper  is  received  in  payment  of  an  antecedent  debt,  or 
where  it  is  transferred  by  indorsement  as  collateral  security  for  a  debt  created,  or 
a  purchase  made,  at  the  time  of  the  transfer ;  or  the  transfer  is  to  secure  a  debt  not 
due,  under  an  agreement,  express  or  to  be  clearly  implied  from  the  circumstances,  that 
the  collection  of  the  principal  debt  is  to  be  postponed  or  delayed  until  the  collateral 
matured ;  or  where  time  is  agreed  to  be  given,  and  is  actually  given,  upon  a  debt  over- 
due, in  consideration  of  the  transfer  of  negotiable  paper  as  collateral  security  therefor; 
or  where  the  transferred  debt  takes  the  place  of  other  paper  previously  pledged  as 
collateral  security  for  a  debt,  either  at  the  time  such  debt  was  contracted  or  before 
it  became  due,— in  each  of  these  cases  the  holder  who  takes  the  transferred  paper, 
before  its  maturity,  and  without  notice,  actual  or  otherwise,  of  any  defence  thereto, 
is  held  to  have  received  it  in  due  course  of  business,  and,  in  the  sense  of  the  commer- 
cial law,  becomes  a  holder  for  value."  "  Upon  these  propositions  there  seems  at  this 
day  to  be  no  substantial  conflict  of  authority."  The  courts  of  New  York,  however, 
still  dissent  as  to  one  of  the  above  clauses.  "  A  mere  receipt  of  a  bill  or  note  in  pay- 
metU  of,  or  as  security  lor,  an  antecedent  debt,  has  never,  in  this  State,  been  held  siu- 
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BsQumteB  of  Negotiability.  Negotiable  contracts  were  intro- 
duced in  modem  times  for  the  benefit  of  commercial  intercourse. 
They  are  designed  to  circulate  readily  from  hand  to  hand,  and 
thus  multiply  the  facilities  of  traffic  and  credit ;  and  in  order  to 
answer  this  purpose,  they  must  evidently  carry  upon  their  face  all 
the  means  of  determining  their  worth.  Accordingly,  the  follow- 
ing properties  are  requisite  to  render  a  contract  negotiable  ;  firsts 
it  must  be  in  writing ;  secondly ^  it  must  be  for  the  payment  of 
money  only,  and  not  for  other  property;  thirdly^  it  must  be  for 
the  payment  of  a  sum  certain,  and  not  for  unliquidated  damages ; 
fourtfUy^  the  sum  promised  most  be  payable  absolutely,  and  with- 
out conditions ;  fifthly^  the  contract  must  contain  words  of  nego- 
tiability, as  "  to  order,'*  "  to  (M«t^n«,"  or  "  to  bearer;  "  and  sixthly, 
it  must  import  a  consideration,  so  as  to  preclude  the  necessity  of 
inquiry  and  proof.  A  contract  possessing  these  properties  is 
fitted  for  negotiation,  since  it  is  liable  to  no  other  question  than 
what  relates  to  the  responsibility  of  the  parties. 

Mode  of  Transfer,  The  transfer  is  effected  in  two  ways  :  first, 
where  the  contract  is  payable  "  to  order,*'  or  "  to  assigns,"  it  is 
negotiable  by  indorsement:  that  is,  by  writing  upon  the  back; 
and  secondly,  where  it  is  payable  "  to  bearer,"  it  is  negotiable  by 
mere  delivery,  without  writing,  (a)      Indorsements  are  of  two 

fident  to  protect  the  title  of  the  holder  as  against  the  equities  of  third  persons ;  and 
some  new  credit  must  be  given,  new  advance  made,  or  some  prior  security  parted 
with,  or  a  debt  absolutely  satisfied  and  extinguished,  in  order  to  complete  the  title  of 
the  holder."  Weaver  i?.  Harden,  49  N.  Y.  286,  see  p.  294 ;  Turner,  Adra'x  v.  Tread- 
way,  68  N.  T.  650 ;  Moore  v.  Rider,  66  N.  Y.  488.  A  note  taken  in  payment  of  a 
simple-contract  debt,  no  securities  being  surrendered,  is  subject  to  equities.  Turner 
V.  'Tt^^^^j,  56  How.  Pr.  R.  56. 

The  rule  in  Ohio  is,  "  When  a  debt  is  created  without  any  stipulation  for  further 
security,  and  the  debtor  afterward,  without  any  obligation  to  do  so,  voluntarily  trans- 
fers a  negotiable  instrument  to  secure  the  pre-existent  debt,  and  both  parties  are  left 
in  respect  to  the  pre-existent  debt  in  statu  quo,  no  new  consideration,  stipulation  for 
delay,  or  credit,  being  given,  or  right  parted  with,  by  the  creditor,  he  is  not  a  holder 
of  the  collateral  for  value  in  the  usual  course  of  trade,  and  receives  it  subject  to  all 
the  equities  existing  against  it  at  the  time  of  the  transfer."  Roxborough  v.  Messick, 
6  Ohio  St.  448.  This  rule  prevails  in  New  York,  as  seen  by  the  cases  above  cited, 
and  in  some  other  States.  Nutter  v.  Stover,  48  Me.  168 ;  Rice  v,  Riatt,  17  N.  H.  116 ; 
Royer  v.  Bank,  88  Pa.  St.  248;  Fenouille  v.  Hamilton,  85  Ala.  819;  Bowman  v.  Van 
Euren,  29  Wis.  220;  Craighead  v.  Wells,  8  Baxter,  88;  and  see  Tyrrell  v.  Railroad 
Co.,  7  Mo.  App.294.  The  Supreme  Court  of  the  United  States  holds  that  even  in  the 
case  described  in  Roxborough  v.  Messick,  the  transfer  is  in  the  due  course  of  trade, 
and  the  assumption  of  responsibility  by  the  indorsee  by  the  mere  fact  of  the  indorse- 
ment is  sufficient  consideration,  and  such  indorsee  holds  the  instrument  discharged  of 
equities.  Railroad  Company  v.  National  Bank,  102  U.  S.  14.  The  rule  as  laid  down 
by  the  Supreme  Court  of  the  United  States  is  also  the  rule  in  England  —  Poirier  v. 
Morris,  2  £1.  &  Bl.  89 ;  Currie  v.  Misa,  L.  R.  10  Ex.  158 ;  and  in  many  of  the  States, 
Fisher  r.  Fisher,  98  Mass.  803  ;  Osgood  v.  Bank,  80  Conn.  27 ;  Cobb  v.  Dayle,  7  R.  I. 
660 ;  Straughan  v.  Fairchild,  S.  C.  Ind.  Apl.  1882 ;  Morris  v.  Preston,  98  III.  215.  The 
Supreme  Court  of  Ohio  declines  to  follow  Railroad  Co.  v.  National  Bank,  102  U.  S. 
14;  Pitts,  Graham,  &  Co.  v.  Foglesong,  87  Ohio  St.  — . 

An  indorsee  who,  taking  negotiable  paper  as  collateral  security,  is  held  to  take 
subject  to  equities  between  the  original  parties,  still  has  legal  title  to  the  paper,  and 
can  recorer  against  an  accommodation  indorser  who  indorsed  without  restriction  as 
to  the  use  to  be  made  of  the  paper.  Grocers'  Bank  v,  Penfleld,  69  N.  Y.  502 ;  Lord 
V.  Ocean  Bank,  20  Pa.  St  884 ;  Pitts,  Graham,  &  Co.  v.  Foglesong,  87  Ohio  St. 

(a)  Under  the  Ohio  statute,  it  is  held  that  a  promissory  note,  payable  to  a  person 
or  bearer,  is  negotiable  by  delivery,  and  a  sealed  bill  or  note  in  the  same  form  is  only 
negotiable  by  indorsement    Avery  v.  Sawyer,  14  Ohio,  642. 
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kinds :  fir^t^  a  hlank  indorsement^  where  the  holder  simply  writes 
his  name,  without  any  other  words,  which  is  equivalent  to  an  order 
to  pay  to  bearer,  for  it  thenceforth  passes  by  mere  delivery  ;  and 
any  subsequent  holder  may  fill  up  the  indorsement  so  as  to  make 
the  contract  payable  to  himself;  and  secondly^  a  special  indorse- 
ment^ which  specifies  the  person  to  whom  the  contract  is  trans- 
ferred. If  it  be  indorsed  to  him  or  his  order,  he  can  only  transfer 
it  by  another  indorsement.  But  the  Indorsement  does  not  require 
negotiable  words.  The  first  indorser  may  stop  the  negotiability 
by  expressing  that  intention  ;  as  by  indorsing  to  one  person  only,, 
to  one  person  and  no  other^  and  the  like  ;  but  in  the  absence  of 
such  restrictive  words,  the  negotiability  remains ;  and  it  is  said 
that  none  but  the  indorser  can,  even  by  express  words,  restrict 
the  negotiability. 

What  Contracts  are  Negotiable.  At  common  law,  bills  of  exchange 
were  the  only  negotiable  contracts  ;  by  the  statute  of  Anne,  prom- 
issory notes  were  placed  upon  the  same  footing ;  and  by  our  stat- 
ute, bills^  noteSy  and  bonds  are  made  equally  negotiable  ;  but  this 
statute  does  not  vary  the  requisites  of  negotiability  before  enu- 
merated ;  indeed  it  is  sufficient,  so  far  as  negotiability  is  con- 
cerned, to  consider  all  negotiable  instruments  as  divided  into  two 
classes,  orders  and  promises :  for  a  bill  of  exchange  is  a  written 
order  for  the  payment  of  money ;  which  definition  equally  em- 
braces checks^  drafts^  and  orders  commonly  so  called  :  and  a  prom- 
issory note  is  a  written  promise  for  the  payment  of  money,  which 
definition  equally  embraces  promises  under  seal,  whether  denom- 
inated bonds  or  single  bills.  The  parties  are  thus  designated.  In 
a  bill,  the  person  who  makes  the  order  is  called  a  drawer  :  the 
person  in  whose  favor  it  is  made,  the  payee :  and  the  person  to 
whom  the  order  is  addressed,  the  drawee,  and  after  acceptance,  the 
acceptor.  In  a  note,  the  person  who  makes  the  promise  is  called 
the  maker  ;  and  the  person  to  whom  it  is  made,  the  payee.  When 
the  payee,  either  of  a  bill  or  note,  has  indorsed  it  to  a  third  pei^ 
son,  it  is  then  said  to  be  negotiated.  He  becomes  the  indorser, 
and  the  person  to  whom  it  is  transferred,  the  indorsee.  He  may 
in  his  turn  become  the  indorser,  and  so  on  indefinitely.  The  per- 
son having  a  right  to  the  bill  or  note  at  any  particular  time  is 
called  the  holder. 

Common  form  of  Notes  and  Bills.  No  set  form  of  words  is 
necessary,  either  for  a  note  or  bill,  (a)  It  is  usual  and  expedient 
to  begin  with  naming  the  place  and  date,  but  not  indispensable ; 
since  these  may  be  proved  by  parol.  The  bill  then  proceeds  sub- 
stantially in  a  form  like  this :  *'  Three  months  after  dots,  pay  to  the 
order  of  C.  one  thousand  dollars  for  value  received.*^  This  is  signed 

(a)  As  to  the  words  which  will  constitute  a  bill  or  note,  see  caaes  cited  in  1  Am. 
Leading  Cases,  312-27.  Weidler  v.  Kauffinan,  14  Ohio,  466 ;  Mitchell  v.  M'Cabe,  10 
id.  406;  Moore  i;.  Gano,  12  id.  300;  Osborne  v.  Hawley,  19  id.  130.  Jury  v.  Barker, 
1  Ellis,  B.  &  E.  469 ;  Watson  v,  Evans,  1  Hurl.  &  Colt.  662 ;  Ives  v.  Farmers'  Bank,  3 
Allon,  236  ;  Arnold  v.  Sprague,  34  Vt.  402 ;  Carver  v.  Haves,  47  Maine,  267 ;  Tates  r, 
Nash,  8  C.  B.  (n.  8.)  681. 
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by  B.,  the  drawer,  and  addressed  to  A.,  the  drawee ;  who  accepts, 
by  writing  the  word  "  accepted "  on  the  face,  and  signing  his 
name.     A  note  usually  proceeds  thus :    '^  Three  months  after  date 

I  promise  to  pay  to  the  order  of  B.  one  thousand  dollars  for  value 
received.''^  This  is  signed  by  A.,  the  maker ;  and  thus  far  we 
perceive  little  resemblance  between  the  two  ;  but  when  B.,  the 
payee  of  the  note,  has  indorsed  it  to  a  third  person,  thus :  ^^  Pay 
to  the  order  of  C,"  the  resemblance  is  complete ;  for  the  note  is 
then  converted  into  a  bill.  B.,  the  indorser  of  the  note,  corre- 
sponds to  B.,  the  drawer  of  the  bill ;  A.,  the  maker  of  the  note,  to 
A.,  the  acceptor  of  the  bill ;  and  C,  the  holder  of  the  note,  to 
C,  the  holder  of  the  bill.  Their  liabilities,  too,  are  identical. 
In  both  cases,  A.  is  the  party  first  liable  to  the  holder,  and  B. 
undertakes  to  pay  if  A.  does  not,  upon  due  notice  of  the  dishonor. 
The  words  "/or  value  received*^  are  above  inserted,  because  they 
are  customary  :  but  they  are  never  indispensable,  (a)  If  present, 
they  do  not  prevent  the  denial  of  a  consideration,  as  between  the 
original  parties ;  and  if  wanting,  the  consideration  cannot  be  denied 
after  negotiation,  except  it  be  for  gaming.  The  time  of  payment^ 
which  is  called  the  maturity^  is,  in  the  above  examples,  a  given 
time  after  date.  It  may,  however,  be  on  demand^  or  a  given  time 
after  sight.  In  the  former  case,  the  demand  may  be  made  at  any 
time ;  and  this  determines  the  maturity :  (6)  in  the  latter,  which 
applies  to  bills  only,  sight  means  presentation  for  acceptance.  In 
this  case,  the  acceptor  dates  his  acceptance,  and  this  determines 
the  maturity.  As  bills  are  usually  drawn  upon  some  distant 
place  to  which  they  are  transmitted  for  acceptance,  to  guard 
against  accident  or  miscarriage,  it  is  common  to  draw  two  or 
three  on  the  same  account,  which  constitute  a  set.  In  this  case, 
the  first  is  specified  to  be  payable,  "  the  second  and  third  of  the 
same  tenor  and  date  being  unpaid ;  "  and  in  like  manner  the  rest, 
so  that  the  payment  of  t^e  one  which  fii*st  arrives  makes  the  rest 
void.  It  is  not  necessary  to  specify  the  particular  place  of  pay- 
ment ;  but  when  this  is  done,  it  becomes  a  part  of  the  description 
of  the  bill  or  note  ;  and  although  no  demand  need  be  made  there, 
in  order  to  charge  the  acceptor  or  maker,  yet  if  he  had  the  money 
there,  he  is  not  in  default,  and  cannot  be  subjected  to  costs,  (c) 

(a)  In  the  making  and  indorsement  of  negotiable  billfl  and  notes,  the  consideration 
18  implied  by  law,  eren  when  not  expressed.  Swift  v.  Tyson,  16  Peters,  1 ;  Benjamin 
r.  Tillman,  2  M'Lean,  218 ;  Jennison  i;.  Stafford,  1  Cush.  168.  Aliter,  in  Conneclicnt, 
if  the  note  is  not  negotiable.  Bristol  i^.  Warner,  19  Conn.  7.  And  in  Ohio,  where  the 
note  contracts  for  the  delivery  of  specific  articles.  Kiswanger  v.  Staley,  8  West  Law 
Jour.  493. 

(6)  As  to  the  time  within  which  notes  and  bills,  payable  on  demand,  must  be  in- 
dorsed, so  as  to  shut  out  equities  between  the  maker  and  indorser,  1  Parsons  on  Con- 
tracts, 217  ;  as  to  the  time  of  their  presentment  so  as  to  charge  the  indorser,  id.  221 ; 
Chitty  on  bills,  877  ;  Harker  t;.  Anderson,  21  Wendell,  372;  Seaver  v.  Lincoln,  21 
Pick.  267.  A  promise  to  pay  when  the  maker  can  make  it  convenient,  with  interest 
from  date,  is  a  valid  promise  to  pay  in  a  reasonable  time.  Lewis  v.  Tipton,  10  Ohio 
State,  88.  A  note  specifying  no  time  for  payment  is,  in  legal  effect,  payable  imme- 
diately, although  it  stipulates  that  interest  is  to  be  paid  annually.    Jones  v.  Brown, 

II  Ohio  State,  601. 

(c)  In  tiiis  country,  contrary  to  the  decision  of  the  House  of  Lords  in  England,  in 


488  PABTIOUIiAB  OOKTBACTS. 

A  bill  or  note  may  be  filled  up  over  a  signature  in  blank  left  for  that 
purpose  ;  and  if  a  blank  be  left  for  the  payee's  name,  any  right- 
ful holder  may  insert  his  own  name ;  but  a  bill  or  note  payable 
to  one  or  two  persons  or  order,  would  be  void  for  uncertainty,  (a) 
It  is  sufficient,  however,  to  make  it  payable  to  bearer^  with- 
out specifying  any  name,  and  if  the  payee  be  a  fictitious  person, 
and  his  name  purport  to  be  indorsed,  it  may  be  treated  as  pay- 
able to  bearer.  A  subscribing  witness  is  never  indispensable, 
unless  by  special  provision,  and  sometimes  creates  inconvenience ; 
because,  in  proving  the  execution,  such  witness  must  be  pro- 
duced, or  his  absence  accounted  for.  Where  several  persons 
unite  in  a  note,  it  may  he  joint  only,  or  joint  and  several.  If  they 
simply  say,  "  we  promisey^  or  "  we  jointly  promise,^^  it  is  a  joint 
liability  only,  ana  all  must  be  sued ;  but  if  they  say,  "«»«  or  either 
of  U8  promise^^^  or  "  we  jointly  and  severally  promisey^  the  liability 
is  both  joint  and  several,  and  either  or  all  may  be  sued.  It  has 
also  been  held  that  when  a  note  says,  ^^Ipromisej^  but  is  signed 
by  two  or  more,  they  are  severally  liable.  (6) 

Acceptance.  (<?)  This  is  to  be  considered  with  reference  to 
bills  only ;  for  notes,  as  we  have  seen,  are  accepted  in  the  act  of 
making,  and  before  the  indorsement  which  converts  them  into 
bills.  The  holder  of  a  bill  is  required  to  present  it  to  the  drawee 
for  acceptance.  If  payable  at  a  given  time  after  date,  it  need 
not  be  presented  until  maturity ;  if  payable  at  sight,  or  a  given 

Rowe  V,  Toung,  2  Brod.  &  Bing.  180,  a  demaDd  at  the  place  named  is  not  a  condition 
precedent  to  a  suit  against  the  maker  or  acceptor.  It  is,  however,  necessary  in  order 
to  hold  the  indorser,  and  if  the  maker  or  acceptor  was  th^re  at  the  time  with  his 
money,  he  will  be  exonerated  from  costs  and  damages.  United  States  Bank  v.  Smith, 
11  Wheaton,  171 ;  Wallace  v.  M'Connell,  18  Peters,  187 ;  Hartwell  v.  Candler,  6 
Blackf.  215;  Conn  v.  Gano,  1  Ohio,  483;  Armistead  v.  Armistead,  10  Leigh,  612; 
Cook  V.  Martin,  6  S.  &  M.  870 ;  Fitler  v.  Beckley,  2  W.  &  S.  458 ;  Green  r.  Goings,  7 
Barb.  658;  OtU  v.  Barton,  10  N.  H.  488;  Payson  v.  Whitcomb,  15  Pick.  212;  Hills 
r.  Place,  48  N.  Y.  520. 

(a)  One  who  intrusts  his  name  in  blank  to  another  to  procure  a  discount  is  liable 
to  the  full  extent  to  which  that  other  may  see  fit  to  bind  him  where  the  paper  is  taken 
in  good  faith  without  notice  that  the  authority  has  been  exceeded.  Fullerton  o. 
Sturges,  4  Ohio  State,  529 ;  Van  Duzer  v.  Howe,  21  N.  Y.  581 ;  Mich.  Ins.  Co.  v, 
Leavenworth,  80  Vt.  11 ;  Michigan  Bank  v.  Eldridge,  9  VSTall.  544 ;  McDonald  r.  Mus- 
catine National  Bank,  27  Iowa,  319 ;  Smith  v.  Lockridge,  8  Bush  (Ky),  423. 

(6)  A  material  altiferation  in  the  note  by  the  party  holding  it,  which  changes  its 
meaning  or  legal  operation,  Titiates  it.  Huntington  v.  Mclntyre,  3  Ohio  State, 
445;  Sturges  t;.  Williams,  9  id.  448.  As  to  what  is  a  material  alteration,  see  Boalt  v. 
Brown,  13  Ohio  State,  S64 ;  Holland  v.  Hatch,  15  Ohio  State,  464.  Patterson  ». 
McNeely,  16  Ohio  State,  848 ;  Derby  v.  Thrall,  44  Vt.  413.  Adding  a  third  person 
as  joint  maker  is  a  material  alteration.  But  if  he  signs  in  such  a  place  as  would, 
unexplained,  make  him  a  joint  maker  by  mistake,  not  intending  to  become  so,  this 
fact  may  be  shown.  Wallace  w.  Jewell.  21  Ohio  St.  163.  When  it  was  not  received 
in  payment  of  a  precedent  debt,  and  was  materially  altered  by  the  holder,  but  with- 
out any  fraudulent  intent,  he  may  recover  upon  the  original  cause  of  action.  Merrick 
r.  Boury,  4  Ohio  State,  60.  An  alteration,  though  material,  made  without  a  fraud- 
ulent intent,  but  under  a  mistake  of  facts,  though  it  avoids  the  note,  will  leave  the 
original  liability  of  the  parties  untouched.  Louis  v.  Schenck,  3  Green  (N.  J.),  450. 
An  alteration  by  a  third  person  without  the  privity  of  the  party  claiming  rights 
imder  it  will  not  prejudice  him.    Fullerton  v.  Sturges,  4  id.  529. 

(c)  3  Rent,  Com.  82-8.  When  a  promise  to  accept  amounts  to  an  acceptance,  see 
Lonsdale  t;.  Lfifayette  Bank.  18  Ohio,  126.  As  to  parol  acceptances,  see  Spanlding 
V.  Andrews,  48  Penn.  State,  411 ;  Arnold  v.  Sprague,  24  Vt  402. 
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time  after,  it  mnst  be  presented  within  a  reasondbU  time  ;  for  the 
drawer  does  not  undertake  to  be  liable  for  ever ;  and  what  is  a 
reasonable  time  will  depend  upon  circumstances,  among  which 
the  distance,  the  custom  of  trade,  and  the  fact  of  being  kept  in 
circulation,  are  the  most  important.  If  the  drawee  have  a  place 
of  business,  the  presentment  must  be  made  there ;  if  not,  at  his 
residence ;  and  if  that  cannot  be  found,  diligent  inquiry  must  be 
made.  If  the  drawee  be  dead,  the  presentment  is  made  to  his 
representatives.  The  acceptance  may  be  oral,  but  is  usually  in 
writing.  A  promise  to  accept  will  be  equivalent  to  an  accept- 
ance, if  it  has  given  credit  to  the  bill ;  and  an  acceptance  has 
been  implied  from  the  conduct  of  the  drawee.  The  holder  is  not 
bound  to  take  a  qualified  acceptance,  as  for  part  only,  or  for  a 
different  time,  or  for  some  contingency,  and  if  he  consents  so  to 
do,  he  discharges  the  drawer,  (a) 

Protect  and  Notice.  If  the  bill  be  not  accepted,  the  next  step 
is  to  have  it  protested  for  nou'^cceptance ;  at  least  this  is  the  law 
in  England  and  in  most  of  the  States.  In  some  States,  however, 
it  has  been  held  not  to  be  necessary  to  protest  for  non-acceptance^ 
but  only  for  non-payment.  In  this  State,  nothing  has  been  de- 
cided ;  but  our  statute  regulating  damages  on  protested  bills, 
recognizes  a  protest  for  non-acceptance,  and  it  would  not  be  safe 
to  dispense  with  it.  The  protest  is  made  by  a  notary  public^  (5) 
an  officer  recognized  in  all  commercial  nations.  In  this  State,  he 
is  appointed  by  the  governor  for  three  years,  and  is  under  official 
bond  and  oath.  His  notarial  acts  are  verified  by  his  official  seal. 
The  statute  declares  that  due  faith  and  credit  shall  be  given  to 
his  protestations,  attestations,  and  other  instruments  of  publica- 
tion. At  present,  however,  we  are  concerned  only  with  his 
agency  in  protesting  bills.  His  protest  is  an  official  declaration 
under  seal,  of  the  fact  of  presentation  and  refusal ;  and  is  every- 
where received  as /?ri?wtf  facie  evidence  thereof,  to  save  the  trouble 

(a)  When  a  bill  is  addressed  to  a  drawee  at  a  place  generally,  he  may  accept  it, 
payable  at  a  particular  place,  and  presentment  for  payment  may  be  made  at  that 

Slace  without  notice  to,  or  the  assent  of,  the  drawer,  and  will  be  sufficient  to  bind  him. 
[yers  v.  Standart,  11  Ohio  State,  29. 
(6)  See  Brooke's  Treatise  on  the  Office  and  Practice  of  a  Notary ;  also  Roelker's 
Manual  for  Notaries  Public,  recently  issued.  See  act  concerning  Notaries  Public 
and  Commissioners,  of  March  IS,  1S68.  A  protest  is  evidence  only  of  the  facts  it 
recites.  Bradshaw  v.  Hedge,  10  Iowa,  402 ;  Dunn  v.  Devlin,  2  Daly,  122.  But  it  is 
not  evidence  of  facts  recited  in  it  unnecessarily,  such  as  a  statement  of  the  drawee 
that  he  had  no  funds.  Dakin  v.  Greaves,  48  N.  H.  45.  A  waiver  of  protest  before 
maturity  dispenses  with  demand  and  notice.  A  promise  to  pay,  after  maturity,  with 
knowledge  that  demand  had  not  been  made  or  notice  given,  is  also  a  waiver.  Liger- 
fon  V.  Matthews,  20  Howard.  476;  Edwards  v.  Tandy,  SO  N.  H.  640;  Blodgell  v, 
Davis,  82  Vt  861 ;  Loose  v.  Loose,  86  Penn.  State,  528.  But  a  promise  to  pay  made 
under  the  belief  that  a  demand  was  made,  is  not  binding.  Arnold  v.  Dresser,  8 
Allen,  485.  But  where  an  indorser,  not  knowing  whether  demand  has  been  made  or 
not,  writes  to  the  holder  promising  to  pay,  this  is  a  waiver,  though  without  reference 
to  the  latter,  and  before  its  receipt  the  "holder  had  failed  to  make  demand  and  give 
notice.  Teager  v.  Farwell,  13  Wall.  6.  And  see  Cordery  o.  Colvin,  14  C.  B.  (n.  s.) 
674.  Where  a  waiver  of  protest  is  contained  in  the  face  of  a  bill,  it  is  part  of  the 
contract,  and  binds  the  indorters.  Bryant  v.  The  Merchants'  Bank,  8  Bush,  59 ; 
Lowiy  V.  Steele,  27  Ind.  168. 
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of  taking  other  testimony.  The  next  step  is  to  notify  the  drawer 
and  indorsers  in  order  to  fix  their  liability ;  since  they  impliedly 
engage  to  pay  only  in  case  of  failure  by  the  drawee,  and  due  no- 
tice thereof.  The  notice  must  be  given  in  a  reasonable  time, 
which  is  a  mixed  question  of  law  and  fact.  The  rule  is,  that 
notice  must  be  sent  by  the  first  regular  conveyance,  by  mail  or 
otherwise.  If  it  be  put  in  the  post-oMce  properly  directed,  this  is 
sufficient.  The  same  remarks  apply  to  the  presentation  for  pay- 
ment, protest  for  non-payment,  and  notice  thereof ;  and  need  not 
therefore  be  repeated,  {a)     But  a  protest  is  only  required  in  case 

(a)  As  a  general  rule  the  bill  or  note  must  be  presented  on  the  last  clay  of  grace 
during  customary  business  hours.  If  the  last  day  of  grace  falls  on  Sunday,  or  some 
public  lioliday,  it  must  be  presented  the  day  before.  If  there  are  no  days  of  grace, 
and  the  day  of  payment  falls  on  Sunday,  or  some  public  holiday,  the  presentment 
must  be  on  the  day  following.  Piatt  t;.  Eades,  1  Blackf.  81 ;  Farmers*  Bank  of  Mary- 
land V.  Duvall,  7  0.  &  J.  70;  Salter  v.  Burt,  20  Wendell,  205;  Sheldon  r.  Benham,  4 
Hill,  129 ;  Montgomery  Co.  Bank  v.  Albany  City  Bank,  8  Barb.  897 ;  Bank  of  Ver- 
gennes  t^.  Cameron,  7  id.  143 ;  Dana  v.  Sawyer,  22  Maine,  244 ;  Lunt  v,  Adams,  17 
id.  230. 

The  notice  of  dishonor  to  the  indorser  must  so  describe  the  note  that  he  cannot 
mistake  which  one  is  intended.  A  misdescription,  which  would  not  mislead  him, 
will  not  vitiate  the  notice.  Mills  o.  Bank  of  United  States,  11  Wheaton,  481 ;  Bank 
of  Alexandria  v,  Swann,  9  Peters,  34 ;  Gilbert  v.  Dennis,  3  Met.  498 ;  Townsend  v. 
Lorain  Bank,  22  Ohio,  345 ;  Bunk  v.  Woods.  28  N.  Y.  561 ;  Thompson  u.  Wiinaraa, 
14  Cal.  160.  If  the  parties  reside  in  the  same  place,  notice  must  be  delivered  to  the 
indorser  himself,  or  left  at  his  residence  or  place  of  business,  and  notice  by  mail  is 
not  sufficient.  Pierce  v.  Pendar,  5  Met  852 ;  Phipps  i^.  Chase,  6  id.  491 ;  Cavuga  Co. 
Bank  o.  Bennett,  5  Hill,  236 ;  Curtis  v.  State  Bank,  6  Blackf.  812 ;  Bowling  v.  Har- 
rison, 6  Howard,  248.  The  mode  of  serving  notice  depends  not  upon  the  question, 
whether  the  indorser  resides  in  the  place  where  presentment  must  be  made  or  not,  but 
upon  his  residence  being  in  the  same  place  with  the  party  seeking  to  charge  him  with 
notice  or  not.     West  River  Bank  v.  Taylor,  7  Bosworth,  466. 

Where  the  parties  reside  in  different  places,  as  to  what  post-offlce  the  notice 
should  be  sent,  see  Bank  of  United  States  v.  Cameal,  2  Peters,  543;  Bank  of  Colum- 
bia i;.  Lawrence,  1  id.  79;  Choteau  v,  Webster,  6  Met  1;  Walker  t*.  Stetson,  14  Ohio 
State,  89.  Where  the  parties  reside  in  different  places,  notice  may  be  personal  or 
sent  by  mail.  If  sent  by  mail,  it  must  be  sent  by  the  earliest  practicable  mail  after 
the  day  of  presentment  If  the  mail  closes  at  an  unseasonable  hour  on  the  day  fol- 
lowing the  day  of  presentment,  it  may  be  sent  in  the  next  mail,  and  Sundays  and 
other  public  holidays  are  not  counted.  Each  indorser  has  the  same  privilege  of  time 
in  notifying  preceding  indorsers.  Lenox  v.  Roberts,  2  Wheaton,  373 ;  Bank  of  Alex- 
andria V,  Lawrence,  1  Peters,  79;  Eagle  Bank  v.  Chapin.  3  Pick.  180;  Eagle  Bank  v. 
Hathaway,  5  Met  213 ;  Palen  v.  Shurtleff,  9  id.  681 ;  Prescott  Bank  v.  Coverly,  7 
Gray,  217;  Sanderson  v.*  Reinstadler,  31  Wis.  488;  Nevins  v.  Bank,  10  Mich.  647; 
Grinman  v.  Walker,  9  Iowa,  426 ;  Chick  t;.  Pillsbury,  24  Maine.  458 ;  Carter  v.  Burley, 
9N.  H.  559;  Howard  v.  Ives,  1  Hill,  263;  Sheldon  v.  Benham.  4  Hill,  129;  Brown 
t;.  Turner,  11  Ala.  752 ;  Sussex  Bank  v.  Baldwin,  2  Harrison.  488 ;  Denny  v.  falroer, 
5  Iredell,  611 ;  Remington  v,  Harrington,  8  Ohio,  607 ;  Lawson  v.  Salem  Bank,  1 
Ohio  State,  206 ;  West  i;.  Brown,  6  id.  642 ;  as  to  place  of  demand,  id. ;  Davis  r. 
Hanly,  7  English  (Ark.),  645;  Linn  ».  Horton,  17  Wis.  161.  An  agent  of  the  parpr 
in  the  allowance  of  time  has  the  same  privilege.  Story  on  Bills,  §  292 ;  Ohio  L. 
Ins.  &  Trust  Co.  v.  M'Cague,  18  Ohio,  54 ;  Lawson  v.  Farmers'  Bank,  1  Ohio  SUte, 
206.  What  constitutes  due  diligence  when  the  facts  are  ascertained  is  a  question  of 
law  for  the  court  Walker  v,  Stetoon,  14  Ohio  State,  89.  It  is  not  necessary  to 
show  that  the  notice  was  received,  but  only  that  it  was  mailed  in  due  time,  and 
properly  directed.  Loud  v.  Merrill,  45  Maine,  616;  Woods  v.  Neeld,  46  Penn. 
State,  86.  Notices  addressed  to  all  the  indorsers,  and  enclosed  altogether  to  the 
last  indorser,  will  charge  all  the  indorsers,*  though  the  last  indorser  was  only  an 
agent  to  collect,  and  never  received  the  enclosed  notices.  Wamesit  Bank  v.  Buttrick, 
11  Gray,  887. 

The  notice  must  inform  the  indorser  either  in  express  terms,  or  by  reasonable 
implication,  of  the  dishonor  of  the  note,  and  it  is  not  sufftcient  according  to  the  cur- 
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of  bills  drawn  upon  a  place  out  of  the  State,  (a)  Notes  and  do- 
mestic bills  need  not  be  protested  in  order  to  charge  the  indorser. 
Notice  of  non-payment  is  all  the  law  requires.  (6) 

Mights  and  Liabilities  of  the  Parties.  The  holder  of  a  note 
or  bill  is  positively  the  owner  thereof,  until  the  contrary  be  shown, 
trnless  there  be  something  on  the  paper  itself  to  raise  a  doubt.  ((?) 

rent  of  authorities  to  state  merely  that  it  is  unpaid.  MiUs  o.  Bank  of  United  States, 
11  Wheaton,  431 ;  Gilbert  v.  Dennis,  8  Met.  49» ;  Pinkham  v.  Macy,  9  id.  174 ;  Dole 
V.  Gold,  6  Barb.  490 ;  Sinclair  v.  Lynab,  1  Spears,  244.  And  dishonor  is  implied  in 
the  statement  of  a  protest  Cayuga  Co.  Bank  v.  Warden,  1  Comst.  414 ;  Spies  c. 
Newbery,  2  Doug.  (Mich.)  425;  Smith  v.  Little,  10  N.  U.  626;  Crocker  v.  Getchell, 
23  Maine.  392 ;  Saltmarsh  v.  TathUl,  13  Ala.  390;  Townsend  v.  Lorain  Bank,  2  Ohio 
State,  846 ;  Wood  v.  Watson,  63  Maine,  800.  It  is  sufficient  if  it  would  naturally 
and  fairly  convey  to  a  person  of  ordinary  intelligence,  that  the  bill  was  presented  at 
maturity  and  dishonored,  and  that  he  is  looked  to  for  payment.  Burkham  v,  Trow- 
bridge, 9  Mich.  209.  It  is  held  in  Ohio,  that  a  demand  upon  one  of  three  joint  and  sev- 
eral promisors  not  partners,  is  sufficient  to  charge  the  indorser.  Harris  v.  Clark,  10 
Ohio,  6.  But  contra.  State  Bank  v.  Slaughter,  7  Blackf.  133 ;  Union  Bank  v,  Willis,  8 
Met  604.  And  see  Greenough  v,  Smead,  3  Ohio  State.  423.  Notice  of  non-payment  to 
one  joint  drawer  is  not  notice  to  the  other  drawers,  unless  all  the  drawers  are  partners. 
Miser  V.  Trovinger,  7  Ohio  State,  281.  A  drawer  who  has  no  assets  in  the  hands  of 
the  drawee,  and  has  no  reason  to  expect  that  the  drawee  will  pay  the  bill,  is  not 
entitled  to  notice.  Miser  v.  Trovinger,  7  Ohio  State,  281 ;  Walker  v,  Rogers,  40 
111.  278  ;  Case  v.  Morris,  31  Penn.  State,  100.  Every  person  who  has  a  right  to  draw, 
or  reason  to  believe  that  his  bill  will  be  honored,  is  entitled  to  notice.  Dickens  u. 
Beal,  10  Peters,  672;  French's  Executors  v.  Bank  of  Columbia,  4  Cranch,  163. 
Where  the  maker  is  insolvent,  no  demand  is  necessary.  Hawkins  t;.  Olson,  48  111. 
277. 

(a)  Farmers'  Bank  of  Canton  v.  Brainard,  8  Ohio,  202  ;  Case  t;.  Heffner,  10  id.  180; 
Eatep  r.  Cecil,  6  Ohio  State,  636 ;  West  v.  Valley  Bank,  6  id.  168.- 

(6)  See  act  of  April  4,  1869,  by  which  damages  are  not  recoverable  on  domestic 
bills.  A  bank-bill,  though  payable  at  a  future  day,  is  not  such  a  bill  as  requires 
either  protest  or  notice  to  charge  the  drawer.  In  the  matter  of  Brown,  2  Story,  602. 
A  certificate  of  deposit,  negotiated  by  indorsement,  has  been  held  not  to  bind  the 
indorser;  the  certificate  being  a  mere  special  agreement,  and  not  a  promissory  note. 
Patterson  v,  Poindexter,  6  W.  &  S.  227 ;  Charnley  v.  Dulles,  8  id.  863 ;  Sibree  v,  Tripp, 
16  M.  &  W.  23.  But  contra,  Kilgore  v.  Bulkley,  14  Conn.  863;  Bank  of  Orleans  v. 
Merrill,  2  Hill,  296;  Laughlin  v.  Marshall,  19  111.  890.  Bank  checks  are  payable  on 
presentation  and  demand,  and  are  not  entitled  to  days  of  grace.  The  holder  must 
present  them  within  a  reasonable  time,  but  delay  in  presenting  them  does  not  dis- 
charge the  maker,  unless  he  has  been  iigured  thereby.  Morrison  v.  Bailey,  6  Ohio 
State,  13;  Werk  v.  Mad  River  Valley  Bank,  8  id.  801 ;  Stewart  v.  Smith,  17  Ohio 
State,  82 ;  Laws  v.  Rand,  3  C.  B.  (n.'b.)  442;  Morrison  o.  McCartney,  30  Missouri, 
183.  The  mere  loss  Of  secret  equities  between  the  drawee  and  payee  is  not  such  an 
injury.  Stewart  v.  Smith,  17  Ohio  State,  82.  But  a  check  payable  on  a  future 
specified  day  is  primd/acu  a  bill  of  exchange,  and  entitled  to  grace,  but  the  intention 
of  the  parties  may  be  shown  to  be  otherwise.  Andrew  v.  Blatchley,  11  Ohio  State, 
89.  As  to  what  is  a  reasonable  time  to  present  a  check  in,  see  O'Brien  v.  Smith,  1 
BUck,  99.  As  to  the  payments  upon  forged  checks,  see  Ellis  v.  Ohio  Life  Ins.  & 
Trust  Co.  4  id.  628.  A  bank  check  is  not  an  assignment  of  the  fund,  if  for  a  sum 
greater  or  less  than  the  whole  sum  in  bank,  until  it  is  presented  to  the  bank,  and 
certified  by  it.  And  qtuBre  whether  it  is  until  then,  even  if  for  the  exact  sum  stand- 
ing to  the  drawer's  credit.  Bullard  v.  Randall,  1  Gray,  606;  Dana  v.  Third  National 
Bank,  13  Allen,  446 ;  Loyd  v.  McCaffyey,  46  Penn.  State,  410 ;  Butterworth  v.  Peck, 
6  Bosworth,  841.  The  fact  that  a  check  is  taken  in  good  faith  and  for  value,  several 
days  after  it  is  drawn,  will  not  expose  the  taker  to  defences  existing  between  the  par- 
ties. Ames  V.  Merriam,  98  Mass.  294.  The  banker  must  ascertain  that  the  person 
presenting  a  check  drawn  to  order  is  the  proper  person,  at  his  peril.  Dodge  v. 
National  Exchange  Bank.  20  Ohio  State,  284. 

(c)  Chauflee  v.  Taylor,  8  Alien,  698.  Such  possession,  with  proof  of  psyment  of 
a  consideration,  will  sustain  an  action  on  a  note  payable  to  bearer,  although  the  note 
bears  the  indorsement  of  a  third  party  directing  payment  to  be  made  to  the  order  of 
a  fourth,  who  has  not  indorsed  the  note  nor  consented  to  the  bringing  of  the  action. 
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The  acceptor  of  a  bill,  or  the  maker  of  a  note,  iB  the  party  pri- 
marily liable  for  its  payment.  He  is  liable  to  every  other  party 
on  the  paper,  as  well  as  to  the  holder ;  and  with  respect  to  the 
drawer  and  indorsers,  the  rule  is  that  each  is  liable  to  all  that 
come  after  him  on  the  paper,  unless  the  indorsement  be  without 
recourse ;  and,  on  the  other  hand,  has  a  claim  upon  all  who  come 
before  him  on  the  paper.  In  other  words,  each  successive  in- 
dorser  contracts  with  all  who  come  after  him  that  he  will  pay,  if 
the  maker  or  acceptor  do  not,  the  proper  steps  having  been  taken 
to  charge  them.  The  holder,  therefore,  on  non-payment  by  the 
maker  or  acceptor,  and  notice,  may  elect  to  proceed  against  any 
one  of  the  other  parties  ;  or  may  begin  with  the  last  and  proceed 
against  each  successively  up  to  the  first ;  or  may  proceed  against 
each  of  them  contemporaneously ;  and  the  party  who  pays  him, 
may  do  the  same  with  respect  to  every  party  prior  to  himself ; 
and  so  on  up  to  the  fii*st  party.  We  have  a  statute  requiring 
holders  of  a  note  or  bill  to  join  the  drawer  and  indorsers  in  the 
same  suit,  under  the  penalty  of  not  recovering  costs  in  separate 
suits.  We  also  have  a  statute  affirming  the  doctrine  of  commer- 
cial law,  that  where  paper  is  negotiated  after  maturity,  the  maker, 
drawer,  or  obligor  may  set  up  any  defence  against  the  holder, 
which  he  might  have  done  against  the  original  payee ;  because 
such  holder  ought  to  suspect  such  paper ;  and  even  when  nego- 
tiated before  maturity,  if  the  holder  has  actual  notice  that  a  por- 
tion has  been  previously  paid,  though  not  minuted  on  the  paper, 
he  can  only  recover  the  residue.  The  common  rule  is,  that 
accommodation,  paper  is  placed  on  the  same  footing  as  business 
paper.  But  our  court  has  decided,  from  the  peculiar  wording  of 
our  statute,  (a)  that  where  persons  indorse  for  the  accommodation 
of  another,  they  are  to  be  considered,  with  respect  to  each  other, 
as  co-sureties  ;  and  each  must  make  good  his  contributive  share  to 
the  one  who  is  compelled  to  take  up  such  paper.  But  the  deci- 
sion would  not  embrace  an  accommodation  acceptor.  By  our 
statute,  where  the  consideration  even  of  negotiable  paper  is  a  gamb- 
ling consideration,  the  paper  is  utterly  void  even  in  the  hands  of 
an  innocent  holder,  without  knowledge  of  the  fact.  This  seems 
unreasonable  and  unnecessary.  The  paper  ought  to  be  void  only 
with  respect  to  those  who  have  knowledge  of  the  fact.  Damages 
can  only  be  recovered  on  protested  bills,  not  on  notes.  (6)  The 
amount  varies  according  to  the  statutes  of  the  diflFerent  States. 
Here,  the  amount  is  twelve  per  centum,  if  the  bill  be  drawn  upon 
a  person  without  the  United  States,  and  six  per  centum  if  drawn 

Rider  v.  Taintor,  4  Allen,  866.  The  doctrine  of  Hb  pendens  does  not  apply  to  nego- 
tiable paper  before  maturity.    Stone  v.  Elliott,  11  Ohio  State,  252. 

(a)  Douglas  v.  Waddle,  I  Ohio,  418;  confro,  Fentum  t;.  Pocock,  6  Taunt  72;  Mc- 
Donald V.  Magruder,  8  Peters,  470;  Murray  v.  Judah,  6  Cowen,  484;  Montgomerjrtr. 
Walker.  9  Serg.  &  R.  229. 

(6)  8  Kent,  Com.  115-21 ;  West  v.  Valley  Bank,  6  Ohio  StAte.  168.  Where  the 
rule  of  damages  in  such  cases  has  been  established  by  usage,  the  court  cannot  alter 
it  on  account  of  the  depreciation  of  the  currency  in  a  monetary  crisis.  Wood  v. 
Watson,  58  Maine,  800. 
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upon  a  person  without  the  State,  but  within  the  United  States. 
This  amount  is  exclusive  of  interest  and  charges  of  protest ;  and 
may  be  recovered,  either  upon  protest  for  non-acceptance  or  non- 
payment, against  any  party  but  the  acceptor.  These  damages  are 
designed  to  indemnify  the  holder  for  the  disappointment  and  ex* 
pense  of  making  good  the  bill  in  the  distant  place  on  which  it  is 
drawn  ;  and  to  save  the  drawer  and  indorsers  from  this  increased 
liability,  it  is  a  principle  peculiar  to  this  branch  of  law,  that  any 
person  may,  after  protest  for  non-acceptance  or  non-payment, 
volunteer  to  accept  or  pay  9upra  protest,  as  it  is  called,  for  the 
honor  of  any  or  all  the  parties  to  the  bill ;  and  by  so  doing,  and 
giving  due  notice  thereof,  he  becomes  entitled  to  all  the  rights 
of  a  regular  holder  of  the  bill,  as  to  those  parties  for  whose  honor 
he  intervenes,  (a)  This  is  almost  the  only  instance  where  one 
can  become  the  creditor  of  another  without  his  knowledge  or 
consent.  But  it  is  not  the  only  instance  in  which  the  law  shows 
a  particular  favor  to  negotiable  paper.  We  have  a  statute  pro* 
viding  that  the  plaintiff,  suing  on  a  note,  bill,  or  bond,  need  not 
prove  the  signature  of  the  defendant,  unless  he  first  denies  it 
under  oath.  This  provision  often  saves  much  trouble  and  ex- 
pense to  the  holder,  without  any  unfairness  to  the  other  party. 
We  also  have  a  pi-ovision  on  the  subject  of  days  of  grace^  adopt- 
ing the  usual  custom  of  allowing  three  days  after  maturity  before 
default,  with  respect  to  all  negotiable  paper.  It  is  very  common 
in  this  part  of  the  country  (I)  to  find  contracts  in  the  form  of 
notes  or  orders,  "  payable  in  currency,"  or  "  payable  in  goods." 
Such  contracts,  however,  are  not  negotiable,  because  not  payable 
in  money ;  but  it  has  been  decided  that  if  not  paid  at  maturity,  in 
currency  or  goods,  the  full  amount  may  be  recovered  in  money,  (c) 
With  respect  to  hanh-notes^  our  statute  prohibits  them  from  being 
made  payable  at  a  future  day.  Being  on  demand,  they  do  not 
carry  interest  until  demand  is  made.  Then  they  carry  interest 
until  the  bank  redeems  or  offers  to  redeem  them  ;  and  banks  can- 
not refuse  to  receive  their  own  notes  in  payment  of  debts.  In 
Massachusetts,  it  is  held  that  the  giving  of  a  promissory  note  or 
bill  of  exchange,  in  payment  for  goods,  unless  there  be  a  stipula- 

(a)  8  Kent,  Com.  S7. 

(b)  Dugan  v,  Campbell,  1  Ohio,  115;  Byington  v,  Geddings,  2  id.  227 ;  Rhodes  v. 
Lindley,  8  id.  51 ;  Niswaoger  v.  Staley,  8  West  Law  Jour.  493. 

(c)  Pinney  r.  Gleason,  5  Wendell,  307 ;  Brooks  v.  Hubbard,  3  Conn.  68 ;  Perry 
9.  Smith.  22  Vt.  801 ;  Stewart  v.  Morrow,  1  Grant  (Penn.),  204;  Brown  v.  Richard- 
son, 20  N.  Y.  472 ;  Peddicard  v.  Whittam,  9  Iowa,  471 ;  Horton  v,  Arnold,  17  Wis. 
139;  Gaulden  v,  Sheehee,  24  Ga.  488.  But  see  contra^  Cole  v.  Ross,  9  B.  Monr. 
393 ;  Clark  v,  Pinney,  7  Cowen,  681 ;  Mason  v.  Phillips,  Addison,  846.  Where  the 
agreement  is  to  pay  a  certain  sum  in  goods  at  a  fixed  price,  by  weight  or  measure, 
the  debtor  may  discharge  his  obligation  by  paying  the  amount  in  money.  Trow- 
bridge V,  Holcomb,  4  Ohio  State,  38.  But  there  are  authorities  which  hold  that  the 
measure  of  damages  for  breach  of  the  contract  is  the  ralue  of  the  goods  and  interest. 
2  Parsons,  Cont.  490 ;  and  this  is  the  rule  of  damages  wherever  it  appears,  from  the 
subject-matter  of  the  contract  or  the  circumstances  of  the  case,  that  the  parties  did 
not  intend  that  the  debtor  should  have  his  election  to  deliver  the  articles  or  pay  the 
specified  amount  of  money.  Cleveland  &  Pittsburgh  B.  R.  Co.  v,  Kelley,  5  Ohio 
State.  180. 
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tion  to  the  contrary,  is  so  far  payment,  as  to  extinguish  the  right 
of  action  against  persons  originally  liable  for  the  goods,  but  not 
parties  to  the  note  or  bill.  But  the  contrary  is  held  in  New  York, 
and,  it  would  seem,  on  better  reasoning,  (a)  A  similar  question 
has  arisen  with  respect  to  bank-notes  of  broken  banks,  and  there 
is  a  like  contrariety  of  decision.  In  New  York,  it  is  held  that 
although  neither  pai*ty  knew  that  the  bank  was  broken,  yet  if 
in  point  of  fact  the  bank  was  at  the  time  insolvent,  the  loss  falls 
upon  the  payer,  and  the  receiver  may  recover  of  him  the  original 
consideration,  as  if  nothing  had  been  paid.  But  in  Pennsylvania 
and  elsewhere,  the  loss  is  held  to  fall  on  the  receiver,  when 
there  is  no  fraud ;  and  this  would  seem  to  conform  to  the  com- 
mon understanding  of  mankind^  which  is  to  treat  bank-notes  as 
money.  (6) 

§  181.  Contract  of  Sale,  (c)  When  discussing  the  subject  of 
title  by  purchase^  my  remarks  were  chiefly  confined  to  realty.  I 
then  observed  that  personalty  is  generally  transferred  by  mere 
delivery.  In  fact,  but  two  exceptions  to  this  rule  now  occur  to 
me.  One  is  the  transfer  of  contracts  not  payable  to  bearer,  which, 
as  we  have  just  seen,  must  be  by  indorsement.  The  other  is  the 
transfer  of  vessels,  which,  as  we  have  seen  when  speaking  of  the 
regulations  of  commerce,  must  be  evidenced  by  a  written  bill  of 
Bale.  On  these  exceptions  I  have  nothing  further  to  remark; 
and  shall  confine  my  observations  to  the  incidents  belonging  to 
the  general  contract  of  sale. 

What  constittUes  a  Sale,  ((i)  We  have  seen  that  by  the  Eng- 
lish statute  of  frauds,  no  contract  for  the  sale  of  goods  exceeding 
ten  pounds  in  value  will  be  valid,  unless  the  buyer  actually  re- 

(a)  Chapman  v.  Darmit,  10  Mass.  47 ;  Schermerhom  v.  Loines,  7  Johns.  811 ; 
Muidanf.  Whitlock,  1  Cowen,  290;  Wilkins  v.  Reed,  6  Qreenl.  220;  WaydeU  r. 
Luer,  8  Denio,  412  ;  Van  Epps  p.  Dillaye,  6  Barb.  252 ;  2  Greenl.  Ev.  §  520 ;  Merrick 
V.  Bowrj,  4  Ohio  State,  60 ;  2  Parsons,  Cont.  186.  As  to  notes  payable  in  corrent 
bank-notes.     Swetland  v.  Creigh,  15  Ohio,  118 ;  White  v.  Richmond,  16  id.  5. 

(6)  Liglitbody  v,  Ontario  Bank,  1  Wendell,  1 ;  same  case  in  Error,  13  id.  101 ; 
Miller  v.  Race,  1  Bur.  452  ;  Young  t;.  Adams,  6  Mass.  182 ;  Scruggs  v.  Gass,  8  Terger, 
175;  Bayard  r.  Sliunk,  1  W.  &  S.  592;  Imbush  v.  Mechanics^  Bank,  1  West  Law 
Jour.  49 ;  3  Kent,  Com.  86,  note ;  Parsons  on  Contracto,  220 ;  Fogg  v.  Sawyer,  9 
N.  H.  865. 

(c)  2  Black.  Com.  446 ;  2  Kent,  Com.  lee.  89 ;  Long  on  Sales ;  Pothier  on  the 
Contract  of  Sale,  by  Cushing;  Benjamin  on  Sales.  Where  the  identical  properly 
delivered  is  to  be  returned,  the  transaction  is  a  bailment,  and  the  property  does 
not  pass.  But  where  the  obligation  is  only  to  return  a  like  quantity  of  a  similar 
article,  there  is  a  sale  of  the  article  delivered,  and  the  title  passes.  Lonergan  p. 
Stewart,  55  IlL  45 ;  Ives  v.  Hartley,  51  111.  520. 

(d)  The  subject-matter  of  a  sale  must  have  an  actual  or  potential  existence,  and  a 
mere  possibility  or  contingency  not  coupled  with  an  interest  is  not  the  subject  of  a 
sale.  2  Kent,  Com.  468.  It  was  ruled  by  Lord  Tenterden,  that  a  contract  by  which 
the  seller  agrees  to  sell  goods  to  be  delivered  at  a  future  day,  which  he  has  not  now, 
and  has  made  no  contract  for  purchasing,  and  has  no  reasonable  expectation  of  receiv- 
ing by  consignment,  but  intends  to  go  into  market  and  buy,  is  not  yalid.  Bryan  p. 
I^wis,  1  Ry.  &  M.  386.  But  this  doctrine  cannot  now  be  considered  law.  Hibble- 
white  i>.  M'Morine,  5  M.  &  W.  462 ;  Mortimer  v,  M'Callan,  6  id.  58 ;  Stanton  v.  Small, 
8  Sandf.  280.  A  bare  expectancy,  as  the  anticipated  interest  of  an  heir  in  his  ances- 
tor's estate,  has  been  held  to  be  the  subject  of  a  valid  contract  of  sale.  Fitzgenld  v. 
Vestal,  4  Sneed,  258.    But  see  Needles  v.  Needles,  7  Ohio  State,  482. 
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ceives  some  part  of  the  goods ;  or  pay  some  part  of  the  price  by 
way  of  earnest ;  or  there  be  a  written  memorandum  of  the  con- 
tract signed  by  the  party  to  be  charged.  It  is  to  be  regretted 
that  we  have  not  such  a  provision  in  our  statute  ;  because  now, 
to  determine  what  constitutes  a  sale,  we  have  to  refer  to  the 
general  elements  of  a  contract  before  described.  There  must, 
then,  be  something  more  than  mere  words^  or  there  will  not  be  a 
consideration.  For  example,  if  you  say  you  ask  so  much  for  an 
article,  and  I  say  I  will  give  it,  and  nothing  more  pass  between 
us,  this  is  not  a  binding  contract,  because  there  is  not  yet  a  con- 
sideration. Something  else  must  be  done  by  one  of  the  parties  to 
bind  the  contract ;  the  buyer  must  either  pay  or  offer  to  pay  some 
part  of  the  price,  or  the  seller  must  deliver  or  offer  to  deliver 
some  part  of  the  goods,  or  the  contract  will  not  be  complete. 
But  almost  any  thing  demonstrating  an  understanding  that  the 
contract  is  completed,  will  be  held  sufficient.  Thus,  if  the  goods 
have  been  marked,  or  laid  aside,  or  sent  to  any  place  by  the 
direction  of  the  buyer,  he  will  be  held  responsible.  We  say,  then, 
in  general  terms,  that  the  contract  of  sale  is  completed,  when  the 
buyer  has  acquired  the  right  to  demand  the  goods ;  or  the  seller, 
to  demand  the  price  of  the  ^oods  ;  and  that  this  happens  when- 
ever, in  addition  to  the  mere  words  of  a  bargain,  either  party  has 
done  any  act,  no  matter  how  trifling,  which  can  be  construed  into 
a  consideration.  In  sales  conducted  by  letter^  the  true  rule  would 
seem  to  be,  that  the  sale  is  complete  when  a  letter  containing  the 
proposal  has  been  received,  and  an  answer  containing  the  accept- 
ance has  been  despatched,  provided  it  be  in  a  reasonable  time. 
But  where  a  specified  time  has  been  given  for  an  answer,  the  pro- 
posal may  be  withdrawn  at  any  time  before  acceptance,  (a)  In 
sales  by  number^  weighty  or  measure^  the  sale  is  not  complete,  until 
the  specific  property  sold  is  separated  and  identified,  (b)  In 
sales  at  aiictioriy  the  auctioneer  acts  as  the  agent  of  both  parties. 
The  bidder  may  retract  his  bid  before  the  hammer  is  down, 
but  not  after.    Here,  then,  the  bid  on  one  side,  and  the  accept- 

(a)  See  ante,  p.  451,  note  (c). 

(6)  Aldridge  v.  Johnson,  7  Ellis  &  B.  885;  Cartwrig^ht  v.  Leonard,  11  Iowa, 
82.  As  to  articles  called  in  the  later  ciyil  law  "  fungible/'  articles  sold  not  by  se- 
lection, but  by  weight,  measure,  or  count,  out  of  a  mass,  of  which  mass  all  portions 
are  equivalent,  it  has  sometimes  been  held  that  a  sale  is  complete  where  intended  to 
be  so,  though  there  be  no  separation  of  the  particular  portion  sold  from  the  mass. 
As  ten  gallons  of  oil  sold  of  forty  gallons  in  a  cistern,  Whitehouse  v.  Frost,  12  East, 
614  ;  five  hundred  bushels  of  oats  out  of  a  larger  quantity  in  an  elevator,  Gushing  v. 
Breed,  14  Allen.  876 ;  six  thousand  bushels  of  wheat  out  of  a  larger  quantity  in  a 
warehouse,  Kimberly  v.  Patchin,  19  N.  T.  830;  six  hundred  bushels  of  corn  in  an 
elevator,  Warren  v.  Milliken,  57  Maine,  97.  Where  grain  is  deposited  in  an  elevator, 
the  owner  of  which  is  a  dealer  as  well  as  a  warehouseman,  and  by  the  terms  of  the 
receipt,  or  by  the  usages  of  the  business,  the  owner  of  the  elevator,  on  presentation 
of  the  receipt,  can  deliver  either  the  grain,  or  its  market  value,  such  deposit  is  a  sale, 
not  a  bailment.  For  a  considered  collection  of  cases  upon  the  questions  growing  out 
of  the  business  of  grain  elevators,  see  Rahilly  v.  Wilson,  8  I)illon,  420  and  note. 
Mr.  Holmes'  note  to  2  Kent,  Com.  12th  ed.  p.  590,  and  an  article  in  6  Am.  Law 
Review,  450.  And  see  Hurff  v.  Hires,  40  N.  J.  Law,  581 ;  Whitlock  v.  Hay,  58 
N.  Y.  484 ;  Broadwell  v.  Howard,  77  111.  806. 
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ance  on  the  other,  by  knocking  down  the  hammer,  oomplete  the 
sale,  (a) 

The  Warranty,  (h)  When  the  article  sold  is  in  the  possession 
of  the  seller,  there  is  an  implied  warittnty  of  tide;  but  if  not  in 
possession  of  the  seller,  there  is  no  implied  warranty,  and  the 

(a)  Payne  v.  Cave,  8  T.  R.  148 ;  Boston  &  Maine  R.  R.  v.  Bartlett,  8  Cushins; 
224. 

(6)  Mere  words  of  commendation  do  not  constitate  a  warranty-.  McGrew  v. 
Forsythe,  81  Iowa,  179.  In  Gallagher  v.  Waring,  0  Wendell,  28,  it  was  held,  that 
a  warranty  that  an  article  is  merchantable,  will  be  implied,  though  no  sample  was 
exhibited  at  the  sale.  In  Lain  v.  Fidgeon,  6  Taunt.  108,  the  same  doctrine  was  held. 
In  Jones  i;.  Bright,  6  Bing.  533,  it  was  held  that  if  a  man  sells  generally,  he  warrants 
the  goods  fit  for  some  purpose ;  if  he  sells  for  a  particular  purpose,  he  undertakes 
they  shall  be  fit  for  that  purpose.  In  Bridge  v.  Wain,  1  Stark.  504,  it  was  held 
that  goods  sold  as  goods  of  a  certain  kind  are  warranted  to  be  such.  In  Uiis  case, 
the  goods  were  scarlet  cuttings ;  there  waa  proof  what  scarlet  cuttings  were ;  the 
goods  furnished  were  scarlet  cloth,  but  of  an  inferior  quality  to  that  known  by  the 
above  name :  judgment  was  for  the  plahitiff,  on  the  ground  above  mentioned.  In 
Gardiner  v.  Gray,  4  Camp.  144,  Lord  kUenborough  says,  "  the  purchaser  has  a  right 
to  expect  a  salable  article  answering  to  the  description  in  the  contract.  Without  a 
particular  warranty,  this  is  an  implied  term  in  every  such  contract."  In  18  Mass. 
145,  Chief-Justice  Parker  cites  a  case  where  it  was  held  that  an  advertisement  in  the 
newspaper  amounts  to  a  warranty.  In  Jones  v.  Bowden,  4  Taunt.  847,  Justice 
Heath  cites  the  following  case  decided  by  himself.  Some  sheep  were  sold  for  stock ; 
it  was  in  evidence  that  stock  sheep  meant  sheep  that  were  sound,  and  he  held  that 
there  was  an  implied  warranty  that  the  sheep  were  sound.  In  Shepard  v.  Kain, 
5  B.  &  Aid.  240,  the  following  was  the  case :  A  ship  was  advertised  as  a  copper- 
fastened  vessel,  with  these  words,  "  to  be  taken  with  all  faults,  and  without  allowance 
for  any  defects  whatsoever."  The  plaintiff  had  had  opportunities  to  examine.  The 
vessel  was  but  partially  copper-fastened.  Hdd^  that  the  meaning  of  the  advertise- 
ment must  be,  with  all  the  faults  that  a  copper-fastened  vessel  may  have.  Here  the 
vessel  was  not  copper-fastened.  There  was  a  warranty  that  she  was  a  copper^ 
fastened  vessel.  In  Seixas  v.  Wood.  2  Caines,  Rep.  48,  it  was  held,  that  to  entitle 
the  plaintiff  to  recover  where  one  article  was  sold  for  another,  there  most  be  a 
warranty  or  fraud.  If  the  defendant  knew  that  the  article  was  not  what  he  told 
it  for,  that  would  be  fraud.  In  Springwall  v,  Allen,  2  East.  448  (in  noU),  it  was 
adjudged  that  the  scienter  was  the  gist  of  the  action  where  there  was  no  warranty. 
Seixas  i;.  Wood  haa  been  overruled  in  4  Cowen,  444,  and  12  Wend.  666.  In 
Chandelor  v.  Loper,  4  Cro.  Jac,  a  jewel  was  sold  as  a  bezoar  stone,  which  was 
not  such ;  and  It  was  held,  if  the  defendant  did  not  know  that  it  was  not  a  bezoar 
stone,  no  action  lies.  This  case  is  denied  in  13  Mass.  143;  and  see  Greenleafa 
Cases  Overruled,  75.  In  the  case  of  a  sale  in  good  faith  without  warranty  to  a 
refiner  of  "  Manilla  sugar,"  the  vendor  was  held  entitled  to  recover,  though  the 
article  contained  four  per  cent  of  sand.  Gossler  v.  Eagle  Sugar  Refinery,  108  Mass. 
331.  In  Sweet  v.  Colgate,  20  Johns.  196,  plaintiff  sold  defendant  an  article  by  both 
supposed  to  be  barrilla ;  it  proved  to  be  a  different  article.  Held,  that  as  there  was 
no  warranty  or  fraud,  the  plaintiffs  must  recover.  The  plaintiff  in  this  case  was  but 
an  agent,  selling  the  goods  on  commission.  It  was  also  decided  that  an  advertise* 
ment,  or  invoice  entry,  did  not  amount  to  a  warranty.  But,  say  the  court,  if  a  vendor 
agrees  to  sell  Madeira  wine,  and  sends  Teneriffe,  the  vendee  would  not  be  hound  to 
pay  for  it.  In  this  case  the  sale  was  by  sample ;  the  bulk  of  the  article  corresponded 
with  the  sample,  and  that  absolved  the  plaintiff  from  further  responsibility.  In  Bart 
V.  Wright,  17  Wend,  267,  the  doctrine  wliich  raises,  on  a  fair  sale  of  an  article  of  goods 
or  merchandise,  the  implied  warranty  that  it  is  merchantable  or  fit  for  the  purpose 
intended  is  repudiated ;  but  a  contract  to  deliver  goods  generally  of  a  certain  descrip- 
tion is  another  matter.  There  tlie  vendee  may  insist  that  they  shall  be  merchantable, 
and  if  they  prove  not  to  be  so,  they  may  be  returned.  In  Salisbury  v.  Stainer,  19 
Wendell,  159,  hemp  was  sold  in  bales.  Salisbury  was  told  to  examine  them,  and  did 
examine  some ;  but  this  was  held  to  be  no  sale  by  sample,  and  no  warranty  that  the 
bulk  should  correspond  with  the  part  examined.  Where  the  purchaser  had  had  such 
an  opportunity  to  examine,  the  seller  is  not  liable  in  the  absence  of  fraud.  It  ia 
held  in  Illinois  that  there  is  an  implied  warranty  that  wheat  sold  in  the  stack  is  mer- 
chantable. Fish  v.  Roseberry,  22  III.  288.  A  contract  to  deliver  "  com  "  requires  it 
to  be  in  good  order  and  merchantable.    Peck  o.  Armstrong,  88  Barb.  21& 
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maxim  is  caveat  emptor^  let  the  buyer  take  the  risk,  for  he  is  put 
upon  inquiry,  (a)  As  to  quality^  there  is  no  implied  warranty  in 
any  case  where  there  has  been  an  opportunity  for  inspection.  In 
sales  by  sample,  the  only  implied  warranty  is,  that  the  bulk  shall 
correspond  to  the  sample  ;  (i)  and  in  sales  by  descrwtionj  that 
the  articles  shall  be  of  the  kind  described,  and  not  a  different  arti- 
cle. With  regard  to  the  deception  which  will  render  the  seller 
liable,  it  may  be  either  an  intentional  concealment  of  the  truth, 
or  au  intentional  statement  of  falsehood.  It  is  difficult  to  lay 
down  any  precise  rule  upon  this  subject.  The  law  does  not  ex- 
pect minds  to  be  equal,  or  knowledge  to  be  equal ;  but  it  expects 
men. to  be  honest;  and  this  requires,  first,  that  nothing  shall  be 
misrepresented ;  and  secondly,  that  any  peculiar  or  extraordinary 
information,  which  one  of  the  parties  has,  and  knows  that  the 
other  has  not,  should  be  made  known.  As  to  the  ordinary  skill 
or  information  belonging  to  the  subject-matter,  the  law  expects 
each  man  to  possess  it,  and  will  not  relieve  him  against  the  want 
of  it,  (c)  unless  it  amount  to  a  case  of  idiocy,  lunacy,  or  drunk- 

(a)  Coolidge  v.  Brigham,  1  Met.  561 ;  Drester  v.  Ainsworth,  9  Barb.  619  ;  Edick 
F.  Crim,  10  id.  445  ;  M'Coy  i;.  Artcher,  8  id.  323;  Darst  v.  Brockway,  11  Oliio,  462  ; 
Shattuck  V,  Green,  104  Mass.  42.  Where  the  vendor  is  not  in  possession  at  the 
time  of  the  sale,  and  had  no  title  then,  a  good  title  to  the  goods  subsequently 
acquired  by  him  would  not  inure  to  the  benefit  of  the  grantor.  Scranton  v.  Clark, 
89  N.  Y.  222.  The  rule  of  cavecU  emptor  applies  to  purchasers  at  judicial  sales.  Creps 
V.  Baird,  3  Ohio  State,  277. 

(b)  Where  the  article  is  in  packages  in  a  sale  by  sample,  the  general  rule  is, 
that  each  package  shall  correspond  to  the  sample ;  but  where  the  goods  consist  of 
different  varieties  of  the  same  articles,  and  the  sample  is  usually  formed  by  mix- 
ing proportionate  parts  of  each  package  together,  there  is  no  breach,  though  some 
of  the  packages  are  inferior  to  the  sample,  if  it  fairly  represents  the  whole.  Leon- 
ard V.  Fowler,  44  N.  Y.  289.  And  though  the  oflbr  is  made  by  sample,  if  opportunity 
for  inspection  is  given,  and  the  vendee  inspects  some,  and  is  offered  an  opportunity  to 
inspect  the  others,  but  declines,  there  is  no  warranty,  though  the  goods  were  deceit- 
fully packed,  if  the  vendor  was  ignorant  of  it,  and  acted  in  good  faith.  Barnard  v, 
Kellogg,  10  Wall.  384. 

(e)  2  Kent,  Com.  478-92 ;  1  Parsons  on  Contracts,  456-76.  No  warranty  is  im- 
plied from  the  payment  of  a  fair  price.  Mixer  v.  Cobum,  11  Met.  559 ;  Moses  u. 
Mead,  1  Denio,  878.  In  executed  contracts  of  sale  of  personal  property,  where 
there  is  an  opportunity  of  inspection,  and  the  defects  are  not  latent,  the  rule  of  the 
common  law  is  caveat  emptor,  and  there  is  no  implied  warranty  as  to  the  quality  of 
the  article  sold.  Tiie  rule  of  caveat  emptor  does  not  apply,  however,  in  cases  where 
the  vendor  has  acted  fhtudulently.  Hadley  y,  Clinton  Co.  Imp.  Co.  18  Ohio  State, 
602  ;  Hoe  v.  Sanborn,  21  N.  Y.  552 ;  Weimer  v.  Clement,  37  Penn.  State,  147 ;  Dem- 
ing  v.  Foster,  24  N.  H.  165 ;  Mason  v.  Chappel,  15  Qrattan,  572 ;  Emmerton  v,  Mat- 
thews, 7  Hurl.  &  Nor.  586.  Contra,  in  Arkansas.  Boyd  v.  Whitfield,  19  Ark.  447. 
But  where  articles  are  ordered  to  be  made  for  a  particular  purpose,  there  is  an  im- 
plied stipulation  that  they  shall  be  free  from  all  such  defects  of  material  and  work- 
manship as  will  render  them  unfit  for  that  purpose.  Rodgers  v.  Niles,  11  Ohio  State, 
48 ;  Cunningham  v.  Hall,  Sprague,  404 ;  Overton  v.  Phelan,  2  Head,  445 ;  Hamilton 
V,  Gangyard,  84  Barb.  204  ;  Brown  v.  Murphee,  31  Miss.  91.  Lespard  u.  Van  Kirk, 
27  Wis.  142 ;  Field  o,  Kinnear,  4  Kans.  476.  Nor  will  taking  from  the  manufacturer  an 
express  warranty  in  certain  respects  be  a  waiver  of  the  implied  warranty  as  to  other 
qualities.  Boothby  v.  Scales,  27  Wis.  626.  Where  manu&ctured  articles  are  sold 
by  the  maker,  there  is  an  implied  warranty  against  latent  defects.  Hoe  o.  Sanborn, 
tupra.  But  not  where  they  are  sold  by  a  person  not  the  maker,  who  is  ignorant  of 
such  defects.  Dickenson  t;.  Gay,  7  Allen,  29.  In  the  case  of  the  sale  of  articles  to 
be  used  for  food,  there  is  an  implied  warranty  that  they  are  not  unwholesome. 
Hoover  v.  Peters,  18  Mich.  51 ;  Divine  v.  McCormick,  50  Barb.  116.    In  Kentucky,  it 
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enness.  Markets  overt^  as  they  exist  in  England,  are  not  known 
in  this  country  ;  (a)  and  we  have  adopted  the  broad,  though 
sometimes  unjust,  principle,  that  no  person  can  transfer  a  greater 
right  or  better  title  to  any  chattel  than  he  himself  possesses.  K 
therefore  a  thief,  or  even  the  bailee  of  a  chattel,  sell  it  to  a  pe^ 
son  who  does  not  know  that  he  is  not  the  owner,  and  it  pass 
through  ever  so  many  hands  of  innocent  purchasers  without  no- 
tice, still  the  original  owner  may  reclaim  it  wheresoever  he  can 
find  it.  (i) 

Other  Matters,  (c)  When  the  bargain  has  been  struck,  and 
the  sale  is  complete,  the  goods  are  entirely  at  the  risk  of  the 
buyer.  And  the  sale  is  complete,  when  the  seller  has  done  all 
he  has  to  do  with  respect  to  the  goods,  (d)  A  delivery  to  the 
carrier,  or  to  the  agent  of  the  buyer,  is  a  delivery  to  the  buyer 
himself.  As  to  the  time  of  delivery  and  payment,  the  rule  is, 
that  when  no  time  is  agreed  upon,  they  are  concurrent  acts  to  be 
performed  forthwith.  Either  may  tender  performance,  and  then 
demand  performance  of  the  other  ;  and  on  the  other  hand,  either 
may  refuse  to  perform,  unless  the  other  will.  But  if  goods  have 
been  actually  delfvered  and  received  in  good  faith,  before  pay- 
ment, the  buyer  has' acquired  a  title  to  the  goods,  and  the  seller 
can  only  recover  the  price  agreed  upon  ;  or  if  no  price  was 
agreed  upon,  then  a  reasonable  price.     To  this  rule,  however, 

is  held  that  where  an  article  is  sold  for  a  particular  purpose,  there  is  an  implied  wa^ 
ranty  that  it  is  fit  for  that  purpose.    Miller  v.  Gaither,  3  Bush  (Ky.)>  l^^- 

(a)  Roland  v.  Gundy,  6  Ohio,  202;  Hoffman  v.  Carow,  22  Wendell,  2S5;  Faw- 
cett  V.  Osborn,  82  111.  411. 

(6)  A  sale  of  goods  conditional  upon  the  payment  of  the  price,  passes  no  tiUe  to 
the  vendee  until  the  price  is  paid,  even  in  favor  of  a  bond  jtde  purchaser  from  the 
vendee  to  whom  they  had  been  delivered.  Coggill  v.  H.  &  N.  U.  li.  R.  Co.  8  Gmy, 
645 ;  Sargent  v,  Metcalf ,  5  id.  806 ;  Blanchard  v.  Child,  7  id.  165 ;  Burbank  v.  Crooker, 
7  id.  158 ;  Sanders  v,  Keber  &  Miller,  28  Ohio  State,  630.  See  Sawyer  v.  Fislier,  32 
Maine»  28;  Dudley  v.  Osbom,  41  N.  H.  326;  Ballard  v.  Burgett,  40  N.  Y.  814; 
Putnam  v.  Lamphear,  36  Cal.  151.  But  see  Wait  v.  Green,  86  N.  Y.  666 ;  Murch  p. 
Wright.  46  III.  48.  Where  one  agrees  to  buy,  and  the  other  to  sell,  an  article  for 
a  certain  price,  without  any  other  stipulations,  it  is  a  sale  for  cash ;  the  delivery 
of  the  goods  in  the  expectation  of  immediate  payment  is  not  an  absolute  delivery, 
and  vests  no  title  in  the  purchaser  until  the  payment  of  the  price.  Wabash  Elevator 
Co.  y.  First  National  Bank  of  Toledo,  28  Ohio  St.  311.  But  where  the  possession  is 
delivered  under  fraudulent  representations,  though  the  sale  may  be  rescinded,  the 
title  passes  to  the  vendee  so  far  that  he  may  give  a  good  title  to  a  bona  fide  purchaser. 
Padden  v.  Taylor,  44  N.  Y.  371.  But  an  attachinff  creditor  of  the  fraudulent  vendee 
stands  in  no  better  position  than  his  debtor.    Field  v.  Steams,  42  Vt.  106. 

(c)  Macomber  r.  Parker.  18  Pick.  183 ;  Tarling  c.  Baxter.  6  B.  &  C.  860 ;  Famum 
V.  Perry,  4  Law  Reporter,  276;  Riddle  w.  Varnum,  20  Pick.  280. 

(d)  Where  a  quantity  of  com  is  sold  to  be  delivered  in  lots  at  a  future  time  and 
place,  and  to  be  paid  for  as  delivered,  at  a  specified  rate  per  bushel,  the  contract  is 
executory,  and  no  title  passes  until  delivery.  Ormsby  v,  Machis,  20  Ohio  St.  295. 
Where  the  article  is  to  be  manufactured,  the  title  does  not  pass  until  it  is  complete, 
and  in  some  way  delivered  to  or  accepted  by  the  vendor.  West  Jersey  R.  R.  Co.  c. 
Trenton  R.  R.  Co.  3  Vroom  (N.  J.),  517.  Where  the  goods  are  in  bulk,  a  separation  is 
necessary.  Randolph  v.  Elliott,  34  N.  J.  L.  184.  Though  the  contract  is  entire  when 
the  vendor  has  performed  every  thing  that  he  is  to  do  as  to  a  portion,  the  title  to  that 
portion  passes,  though  the  vendor  has  still  something  more  to  do  as  to  the  rest. 
Thompson  v.  Conover,  3  Vroom  (N.  J),  466.  Where  the  contract  is  that  the  title 
shall  not  pass  until  the  whole  purchase-money  is  paid,  the  payment  of  a  part  does  not 
give  the  vendee  any  interest  which  can  be  levied  on.    Sage  o.  Sleutz,  23  Ohio  St.  1. 
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the  right  of  stoppage  in  traiuitic^  forms  a  partial  exception.  This 
is  an  equitable  right,  which  the  law  gives  to  the  vendor,  when 
the  vendee  becomes  insolvent,  and  the  goods  were  sold  on  credit, 
to  resume  possession  of  the  goods  anywhere  on  their  transit  to 
the  vendee,  and  before  they  come  into  his  actual  possession. 
There  is  much  nice  learning  connected  with  this  right,  for  which 
I  have  not  room.  The  right  is  confined  strictly  to  vendor  and 
vendee,  and  the  chief  question  is,  when  the  transit  begins  and 
terminates.  This  being  settled,  the  rule  is  clear,  that  while  the 
goods  are  in  transit^  the  vendor  may  stop  them  for  his  own  secu- 
rity, as  against  the  insolvent  vendee.  But  if  the  vendee  is  actu- 
ally in  possession  of  the  goods ;  or  if  before  reaching  him,  he  has 
honestly  sold  them  to  a  third  person,  the  vendor  cannot  seize  them. 
He  must  then  take  his  chance  with  the  rest  of  the  creditors,  (a) 
When  the  sale  has  been  perfected,  and  the  buyer  refuses  to 
accept  the  article,  the  vendor  may  sell  it  at  auction,  and  recover 
the  diflference.  (6)  When  no  place  of  delivery  is  specified  in 
the  contract,  the  law  implies  that  it  is  the  place  where  the  article 
is  at  the  time  of  Sale,  (c) 

§  182.  Contract  of  Bailment,  (d)     The  most  approved  defini- 

(fl)  1  Panons  on  Contracts,  476-91 ;  2  Kent,  Com.  540-52 ;  O'Neil  t?.  Garrett, 
6  Clarke  (Iowa),  480;  Rogers  v,  Thomas,  20  Conn.  64;  Newhall  v.  Vargas,  15  Maine, 
314;  13  id.  93;  Sawyer  u.  Joslin,  20  Vt  172;  Mottram  v.  Heyer,  5  Denio,  628;  s.  o. 
1  id.  483;  Chandler  p.  Fulton,  10  Texas,  2;  Benedict  v.  Schaettle,  12  Oliio  State, 
515;  Lee  p.  Kimball,  45  Maine,  172;  Pottinger  u.  Hecksher,  2  Grant's  Cases,  309; 
Blackman  v.  Pierce,  23  Cal.  608;  Reynolds  v,  Boston,  &c.  R.  R.  Co.,  48  N.  H.  580; 
Caheen  v.  Campbell.  80  Penn.  State,  254 ;  Gilford  v.  Smith,  30  Vt.  49 ;  Markwald 
V.  Creditors,  7  Cal.  213.  Seizure  by  the  creditors  of  the  vendee  before  delivery  to  him 
does  not  terminate  the  right ;  nor  is  the  commencement  of  a  suit  for  the  price,  by  the 
vendor's  agent,  without  his  knowledge,  necessarily  a  waiver  of  it.  Callahan  v.  Bab- 
cock,  21  Ohio  St  281.  Though  a  portion  of  the  goods  have  been  delivered,  the  right 
still  exists  as  to  those  not  delivered.    Mohr  v.  Boston,  &c.  R.  R.  Co.  106  Mass.  67. 

(b)  Girard  v,  Taggart,  5  S.  &  R.  19;  Sands  v.  Taylor,  5  Johns.  895.  And  in  New 
York,  it  is  held  that  the  sale  need  not  be  at  auction,  but  may  be  in  the  ordinary  man- 
ner upon  notice  to  the  purchaser.  Crooks  v.  Moore,  1  Sandf.  397  ;  Conway  v.  Bush, 
4  Barb.  564.  The  vendee  cannot  recover  back  the  consideration  which  he  has  paid, 
where,  through  his  own  default,  the  contract  has  not  been  completed,  although,  after 
such  default,  the  vendor  sells  the  goods  to  another  party.  Ashbrook  t;.  Hite,  9  Ohio 
State,  857.  Where  the  vendee  fails  to  comply  with  his  contract,  the  vendor  has  the 
choice  of  three  courses.  1.  He  may  hold  the  property  for  the  purchaser,  and  recover 
the  entire  price  from  him.  2.  He  may  sell  the  goods  as  agent  of  the  purchaser, 
and  recover  the  difference  between  the  contract  price  and  that  realized  on  the  sale. 
8.  He  may  rescind  the  contract  and  recover  the  aifference  between  the  contract  price 
and  the  market  price  at  the  time  and  place  of  delivery.  If  he  elects  to  resell  the 
goods,  he  must  use  reasonable  care  and  diligence  like  any  other  agent.  Dustan 
p.  McAndrew,  44  N.  Y.  72. 

(c)  Goodwin  v.  Holbrook,  4  Wendell,  380;  Bronson  v.  Gleason,  7  Barb.  472. 
Actual  delivery  is  not  essential  to  pass  the  title  to  personal  property.  Hooban  v.  Bid- 
well,  16  Ohio,  509.  In  the  absence  of  express  stipulation,  the  law  implies  that  the 
payment  is  to  be  made  in  money  at  the  time  and  place  of  delivery.  Coil  v.  Willis,  18 
Ohio,  28. 

(d)  The  outline  of  the  law  of  bailments,  originally  derived  from  the  civil  law,  was 
Indicated  by  Lord  Holt,  in  the  celebrated  case  of  Coggs  v.  Bernard,  2  Lord  Raymond, 
909.  Afterwards  Sir  William  Jones  wrote  a  small  treatise  on  the  subject,  which  every 
student  ought  to  read  for  the  sake  of  its  admirable  style  and  analysis.  The  fortieth 
lecture  of  Kent  is  also  an  excellent  summary  of  this  branch  of  law.  But  the  recent 
treatise  by  Judge  Story  will  supersede  the  necessity  of  referring  to  any  other  source. 
On  the  subject  of  Carriers,  see  the  treatise  of  J.  K.  Angell,  Esq. ;  also,  Edwards  on 
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tion  of  this  contract  is,  a  delivery  of  goods  in  trust,  upon  a  con- 
tract, express  or  implied,  that  the  trust  shall  be  duly  executed 
and  the  goods  restored  to  the  owner,  as  soon  as  the  purpose  of 
the  delivery  shall  be  answered.  The  person  maJking  the  delivery 
is  called  bailor^  and  the  person  receiving  it  bailee.  The  transac- 
tion itself,  and  sometimes  the  thing  bailed,  is  called  baUmerU, 
The  term  is  derived  from  a  French  word,  signifying  to  deliver. 
It  will  be  obvious  from  the  above  definition,  that  bailments  bear 
a  strong  analogy  to  trusts,  which  have  been  before  described.  In 
fact,  courts  of  law  have,  in  an  eminent  degree,  applied  to  them 
the  equitable  doctrines  which  govern  trusts.  You  will,  however, 
observe  that  parties  may  make  such  express  stipulations  in  regard 
to  liability,  as  they  please.  The  only  question  arises,  when  there 
are  no  express  stipulations.  Then  the  law  deduces  a  contract 
from  the  nature  of  the  transaction.  The  law  of  bailments,  there- 
fore, is  chiefly  the  law  of  implied  contracts.  Bailments  are 
divided  into  five  sorts,  namely,  deposits^  mandates^  loans^  pledges^ 
and  lettinga.     I  shall  speak  briefly  of  each. 

1.  Deposit,  or  depositum.  This  is  a  delivery  of  goods  to  another 
to  be  safely  kept  until  called  for,  without  recompense.  Here,  if 
there  be  no  special  undertaking  to  the  contrary,  the  trouble  of  safe- 
keeping being  without  reward,  the  depositary  impliedly  undertakes 
for  no  more  than  slight  diligence  in  keeping  the  deposit ;  and  in 
case  of  loss  or  injury,  is  only  liable  for  gross  negligence.  The  terms 
diligence  and  negligence,  being  the  opposites  of  each  other,  both 
admit  of  the  same  degrees,  of  which  the  law  makes  three.  Thus, 
ordinary  diligence  is  that  which  men  of  common  prudence  use  with 
respect  to  their  own  affairs ;  and  the  absence  of  it  is  ordinary  neg- 
ligence. Slight  diligence  is  that  which  even  careless  men  use  with 
respect  to  their  own  concerns ;  and  the  absence  of  it  is  extraordi- 
nar}'^  or  gross  negligence.  Extraordinary  diligence  is  that  which 
very  prudent  men  use  with  respect  to  their  own  concerns  ;  and  the 
absence  of  it  is  slight  negligence.  These  specifications  are,  per- 
haps, as  accurate  as  the  nature  of  the  subject  admits  of.  A  jury, 
looking  at  the  circumstances  of  a  case,  will  readily  determine 
between  these  three  degrees ;  and  then  the  law  will  apply  the  rule. 
And  the  general  rule  is,  that  a  depositary  for  safe-keeping  merely, 
without  recompense,  only  undertakes  for  slight  diligence,  as  above 
defined ;  but  the  degree  of  diligence  varies  somewhat  with  circum- 
stances, (a)     Thus,  if  I  deliver  to  you  a  box  of  jewels  or  precious 

Bailments ;  1  Pargons  on  Contracts,  ch.  xi.  The  bailee  cannot  set  up  title  in  him- 
self to  justify  his  refusal  to  return  the  thing  bailed.  Simpson  v,  Wrenn,  60  HI.  222. 
But  this  rule,  that  the  bailee  cannot  dispute  the  title  of  the  bailor,  does  not  apply  where 
the  bailee  has  been  compelled  to  pay  for  the  property  to  one  having  actual  title,  in  a 
suit  of  which  the  bailor  had  notice.  Cook  v.  Holt,  48  N.  Y.  276.  In  case  of  adTerse 
cUims,  the  bailee  may  delay  a  reasonable  time  to  examine  into  the  facts.  Ball 
V.  Liney,  48  N.  Y.  6.  „ 

(a)  Foster  v.  Essex  Bank,  17  Mass.  479.    The  distinction  between  "negligence 
and  "  gross  negligence/'  has  of  late  been  discountenanced  as  unint^Uigible.    Stesm- 
boat  New  World  v.  King,  16  How.  471.    The  term  is  weU  defined  by  Aldenon,  B., 
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metals,  for  safe-keeping,  and  yon  know  them  to  be  snch,  you  will 
be  held  to  greater  care  than  if  the  articles  had  been  less  valuable. 
In  other  words,  sUght  diligence  in  keeping  gold,  is  more  than  slight 
diligence  in  keeping  iron,  (a)  So  if  you  become  the  depositary  in 
consequence  of  your  own  voluntary  or  officious  proposal,  you  are 
held  to  greater  diligence  than  if  the  request  had  first  come  from 
the  depositor ;  (b}  but  still  the  general  rule  for  this  kind  of  bail- 
ments is  the  equitable  one  above  stated  ;  that  slight  diligence  only 
is  required,  and  nothing  but  gross  negligence  makes  the  deposi- 
tary liable. 

i.  Mandate^  or  mandatimi.  This  is  a  delivery  of  goods  to  an- 
other, to  have  some  act  done  with  respect  to  them,  in  addition  to 
safe-keeping,  without  recompense.  Here,  then,  are  two  things  to 
be  considered,  custody  dkud^fecisanee.  As  to  custody,  the  mandate 
does  not  differ  from  a  deposit,  and  the  rule  of  liability  is  the  same. 
But  feasance  is  the  principal  thing,  and  here  if  there  be  no  special 
undertaking  to  the  contrary,  the  trouble  of  doing  the  thing  re- 
quired being  without  reward,  the  mandatary  impliedly  undertakes 
only  for  slight  diligence,  and  is  liable  only  for  gross  negligence. 
There  is  no  liability  for  mere  nonfeasanee^  or  an  omission  to  do  the 
thing  undertaken  ;  but  only  for  misfeasance^  which  is  doing  it  im- 
properly ;  or  malfeasance^  which  is  doing  some  other  wrong,  (c) 
But  the  amount  of  diligence  varies  according  to  the  nature  of  the 
thing  to  be  done.  Thus,  an  undertaking  to  carry  glass  requires 
greater  care  than  to  carry  cloth  ;  and  an  undertaking  to  repair  a 
watch  requires  greater  care  than  to  grind  an  axe.  (ji)  So  where 
the  very  nature  of  the  thing  to  be  done  piesupposes  a  certain  kind 
of  professional  skill,  the  mandatary  is  responsible  for  possessing 
that  skill,  (e)  Still  the  general  rule  is  the  equitable  one  before 
stated ;  that  slight  diligence  only  is  required,  and  nothing  but 
gross  negligence  makes  the  mandatary  liable.  (/) 

3.  Loan^  or  commodatum.    This  is  a  delivery  of  goods  to  another, 

in  BIyth  v.  Birmingham  Water  Works  Co.,  86  Ens.  L.  &  Eq.  506,  608 :  Maury  o. 
Coyle,  34  Md.  286. 

(a)  Tracy  v.  Wood,  3  Mason,  182;  Dorman  v.  Jenkins,  2  Ad.  &  EI.  256. 

(6)  Jones  on  Bailments,  48.  In  a  regular  deposit  the  specific  thing  deposited  must 
be  returned,  and  if  the  depositary  has  the  option  of  returning  another  of  like  kind 
and  value,  the  property  in  the  thing  passes  to  him.  Chase  v.  Washburn,  1  Ohio  State, 
244.  As  to  the  liability  in  the  case  of  a  gratuitous  deposit  of  money,  see  Spooner 
».  Mattobn,  40  Vt.  800. 

(c)  Elsee  v.  Gatward,  6  T.  R.  148;  Thorne  v.  Deas,  4  Johns.  84;  Balfe  v.  West, 
22  Eng.  Law  &  Eq.  606 ;  Lyons  v.  Tarns,  6  Eng.  (Ark.)  189 ;  Fellowes  v.  Gordon,  8  B. 
Monr.  416;  Dart  i?.  Lowe,  6  Ind.  (Porter)  131. 

(d)  Tracy  v.  Wood,  8  Mason,  182;  Whitney  v.  Lee,  8  Met.  98;  Grant  v.  Ludlow, 
8  Ohio  State,  10. 

(«)  Shiells  V.  Blackburne,  1  H.  Bl.  168;  Wilson  v.  Brett,  11  M.  &  W.  118;  Leigh- 
ton  V,  Sargent,  7  Foster  (N.  H.).  460. 

(/)  A  distinction  has  been  taken  in  some  cflses  between  the  diligence  required 
where  the  bailment  was  solicited  by  the  bailee  and  where  it  was  not,  he  being  held 
to  greater  diligence  in  the  former  case  than  in  the  latter.  Joardan  v.  Reed.  1  Clarke, 
136;  Newhall  v.  Paige,  10  Gray,  866:  Hills  v.  Daniels,  16  La.  An.  280;  Dougherty 
V.  Posegate,  3  Clarke,  88.  And  in  Mississippi,  it  has  been  held,  that  a  bailee  without 
compensation,  if  he  accepts  the  bailment,  will  be  bound  to  use  ordinary  diligence. 
Moore  v.  Gholaon,  84  Miss.  872. 
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to  be  used  by  him,  without  recompenee  to  the  lender.  Here,  if 
there  be  no  special  undertaking  to  the  contrary,  as  the  benefit  is 
all  on  the  side  of  the  borrower,  he  impliedly  undertakes  for  extrar 
ordinary  diligence,  and  is  liable  for  slight  negligence.  He  cannot 
apply  the  thing  borrowed  to  any  other  purpose  than  that  for  which 
it  was  lent ;  he  must  take  the  utmost  care  not  to  let  the  article  be 
lost  or  injured  ;  and  must  return  it  when  the  lender  calls  for  it. 
But  he  is  not  responsible  for  a  loss  resulting  fi'om  inevitable  acci- 
dent, (a)  The  three  kinds  of  bailments  now  described,  are  called 
gratuitous  bailments,  because  the  benefit  is  all  on  one  side,  and 
the  burden  on  the  other.  In  those  which  remain,  there  is  a  mu- 
tual benefit  and  interest. 

4.  Pledge^  or  pignm.  (6)  This  is  a  delivery  of  goods  by  a  debtor 
to  his  creditor,  to  be  kept  as  a  security  till  the  debt  be  dischai^ed. 
Here  the  bailment  is  mutually  beneficial  to  both  parties.  The 
pledgor  thereby  procures  credit,  and  the  pledgee  security.  There- 
fore, there  being  no  express  agreement  to  the  contrary,  the 
pledgee  undertakes  for  ordinary  diligence  in  keeping  the  goods, 
and  becomes  responsible  for  corresponding  negligence.  If  the 
article  can  be  used  without  injury,  he  may  use  it ;  otherwise  not. 
If  the  keeping  of  it  be  expensive,  he  may  use  it  in  a  reasonable 
manner  to  defray  such  expense.  But  in  either  case  if  a  profit 
be  made,  it  must  go  in  liquidation  of  the  debt.  As  to  the  re- 
demption of  the  pledge,  we  have  remarked  on  this,  when  speak- 
ing of  mortgages  of  personalty. 

6.  Letting^  or  loeatio.  This  is  a  delivery  of  goods  to  another  to 
be  used  by  iiim  for  a  compensation  to  be  paid,  or  to  have  some- 
thing done  about  them  by  him  for  a  compensation  to  be  received. 
This  class  of  bailments  is  much  more  comprehensive  and  import- 
ant than  either  of  the  preceding ;  and  the  above  designation  of 
letting  does  not  very  accurately  indicate  the  nature  of  the  con- 
tract.    There  are,  in  fact,  three  distinct  subdivisions. 

1.  Letting  for  ZTie,  or  loeatio  rei.  This  is  where  the  letter  for 
a  compensation  gives  the  temporary  use  of  a  thing  to  the  hirer. 
Here  the  letter  and  hirer  are  mutually  benefited  ;  the  one 
gaining  a  right  to  the  price,  the  other,  to  the  use  of  the  thing 
hired.  Accordingly,  the  hirer  impliedly  undertakes  for  ordinary  dil- 
igence, and  becomes  liable  only  for  corresponding  negligence,  (c) 

(a)  Coggs  V,  Bemard,  2  Ld.  Ray,  909 ;  Wilcox  v,  Hogan,  6  Ind.  (Porter)  546. 
The  bailor,  in  such  a  case,  is  responsible  for  any  injury  that  may  happen  to  the 
bailee  in  the  use  of  the  article  lent  from  defects  in  it,  if  he  lends  it  knowing  it  to 
be  in  a  dangerous  condition,  but  not  otlierwise.  McCarty  v.  Young,  6  Hurl.  &  Nor. 
329. 

(6)  See  2  Kent,  Com.  677  ;  1  Parsons  on  Cont.  691-602 ;  Tyler  on  Pledget ;  Wil- 
son V.  Little,  2  Comstock,  443;  s.  o.  1  Sandf.  861.  Where  a  party  receives  a  note  m 
collateral  security  for  an  existing  debt  without  any  special  agreement,  he  is  bound 
to  use  ordinary  care  and  diligence  in  collecting  it.  Roberts  u.  Thompson,  14  Ohio 
State,  1. 

(c)  Millon  r.  Salisbury.  18  Johns.  211 ;  Harrington  ».  Snyder,  8  Barb.  380;  Colum- 
bus V.  Howard,  6  Geo.  219.  As  to  the  responsibility  of  hirers  of  slaves,  see  Mullea 
V.  Ensley,  8  Humph.  428;  Swigert  v.  Graham,  7  B.  Monr.  661 ;  Hawkins  v.  PbyUium, 
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He  must  use  the  thing  hired  for  that  purpose  onlj  for  which  it 
wfts  hired ;  and  must  take  ordinary  care  so  to  use,  as  not  to  abuse 
it.  Then  if  loss  occurs,  he  is  clear ;  but  if  he  departs  &om  the 
use  contemplated  by  the  contract,  he  then  becomes  answerable 
for  all  casualties,  (a) 

2.  Letting  for  Work^  or  loeatio  operis  faciendi.  This  is  where 
the  receiver,  who  cannot  properly  be  called  hirer,  is  to  do  some 
work  about  the  goods,  for  a  compensation,  either  stipulated  or 
reasonable.  Here,  both  skill  and  care  enter  into  the  contract ; 
and  being  mutually  for  the  benefit  of  the  employer  and  employed, 
the  latter  impliedly  undertakes  for  ordinary  care  in  keeping  the 
article,  and  ordinary  skill  and  diligence  in  doing  the  work  ;  and 
he  becomes  liable  only  for  corresponding  negligence  or  deficiency. 
lb  often  happens,  however,  that  custody  is  the  sole  object  of  this 
bailment ;  and  then  it  differs  from  the  deposit,  only  in  the  fact  of 
compensation  ;  whence  the  difference  in  the  degree  of  diligence. 
But  when  there  is  work  to  be  done  about  the  article,  in  addition 
to  safe-keeping,  otfeasancey  in  addition  to  custody^  then  this  bail- 
ment differs  from  the  Toandate^  only  in  the  fact  of  compensation ; 
whence  the  difference  in  the  degree  of  diligence,  (h)  The  most 
important  bailees  under  this  head  are  innkeepers.  Who  are  inn- 
keepers, and  what  are  their  duties,  must  be  determined  by  the 
common  law.  ((?)     Our  statute  merely  requires  them  to  take  out 

8  id.  615 ;  Heathcock  v.  Pennington,  11  Iredell,  640.  Bat  if  the  chattel  was  taken 
from  him  without  fault  or  negligence  by  the  military  forces  of  the  United  States,  the 
bailee  will  not  be  liable  to  the  bailor  for  a  failure  to  return  it  Watkins  v.  Roberts, 
28  Ind.  167.  As  to  the  burden  of  proof  in  England,  it  is  held,  that  it  is  on  the  plaintiff 
to  show  some  negligence  on  the  part  of  the  defendant.  There  is  a  conflict  in  the 
American  cases.  In  Connecticut,  in  a  late  case,  it  was  held  that  in  the  absence  of  any 
proof  by  the  bailee  that  the  goods  had  been  lost,  or  of  the  exercise  of  reasonable  care, 
that  the  plaintiff  was  not  required  to  show  afflrmatiyely  how  they  had  been  lost,  or 
that  the  bailee  had  been  negligent.    Boies  v.  Hartford,  &c.,  R.  R.  Co.,  87  Conn.  272. 

(a)  Harrington  v.  Snyder,  3  Barb.  883;  Columbus  v.  Howard,  6  Geo.  219.  SemJUe 
that  a  bailor  for  hire  is  liable  for  damages  caused  by  the  thing  hired  not  being  reason- 
ably fit  for  the  purpose,  without  proof  of  personal  negligence  or  misconduct.  Fowler 
V.  Lock,  L.  R.  7  C.  P.  272.  Where  there  is  a  hiring  of  goods  not  agreed  to  as  specific 
chattels,  and  where  the  person  hiring  has  no  reasonable  means  of  ascertaining  their 
quality,  the  hirer  is  bound  to  supply  such  as  are  reasonably  fit  for  the  purpose,  and 
liable  for  damages  caused  by  their  unfitness.    Id.  p.  281. 

(6)  As  to  liability  of  warehousemen,  and  forwarding  merchants,  and  when  com- 
mon carriers  are  liable  as  such.     Roberts  v.  Turner,  12  Johns.  282 ;  Teale  v.  Sears, 

9  Barb.  817  ;  Garside  v.  Trent  and  Mersey  Navigation  Co.  4  T.  R.  681 ;  Ackley  v, 
Kellogg,  8  Cowen,  223;  Thomas  v.  Boston  and  Providence  R.  R.  Co.  10  Met.  472; 
Norway  Plains  Co.  v,  Boston  and  Maine  R.  R.  Co.  I  Gray  (Mass.),  268;  Holtzdaw 
V.  Duff,  27  Mo.  392.  Dufour  v.  Mepham,  31  Mo.  577 ;  Jackson  v,  Sacramento  R.  R. 
Co.  23  Cal.  268;  Myers  tr.  Walker.  81  III.  868  ^  McCuUum  v.  Porter,  17  La.  An.  89; 
Ala.  R  R.  Co.  V,  Kidd,  85  Ala.  209 ;  Titeworth  v.  Winnegar,  51  Barb.  148 ;  Balti- 
more  R.  R.  Co.  v,  Schumaker,  22  Md.  168 ;  Chicago,  &c.,  R.  R.  Co.  v.  Scott,  42  III. 
182 ;  Aldrich  v.  Boston,  &c.,  R.  R.  Co.  180  Mass.  81.  But  a  warehouseman  who 
delivers  the  articles  entrusted  to  him  to  an  unanthorized  person  is  liable.  Jefferson- 
Tille  R.  R.  Co.  0.  White,  6  Bush  (Ky.),  251.  Where  a  warehouseman  has  &iled  to 
deliver  up  goods  entrusted  to  him,  the  burden  of  proof  rests  on  him  to  show  that 
they  were  lost  without  fault.  Cass  v,  Boston  &  Lowell  R.  R.  Co.  14  Allen,  448.  A 
warehouse  receipt  in  the  absence  of  statute  is  not  negotiable.  Second  National  Bank 
9.  Walbridge,  19  Ohio  State,  419.  As  to  liability  of  a  warehouseman  when  he  mixes 
the  depositor's  goods  with  his  own,  see  Chase  v.  Washbume,  1  Ohio  State,  244. 

(e)  Ai  to  lodging-houses,  see  Daosey  o.  Richardson,  24  L.  J.  Rep.  217 ;  8.  o,  25 
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a  license  from  year  to  year,  without  specifying  their  dutiea 
The  following  may  be  taken  as  a  sufficient  definition  of  an  inn 
or  tavern ;  namely,  a  house,  the  owner  of  which  holds  out  that 
he  will  receive  all  travellers  or  sojourners  who  are  willing  to  pay 
an  adequate  price,  and  are  in  a  situation  fit  to  be  received,  (a) 
As  a  peculiar  confidence  is  reposed  in  innkeepers  by  their  guests, 
to  whom  they  are  often  entire  strangers,  they  are  placed  by  law 
under  very  high  obligations.  They  are  held  responsible  for  the 
safe-keeping  of  the  property  of  their  guests,  from  the  moment  of 
being  brought  to  the  inn,  unless  the  loss  or  injury  arise  from  the  acts 
of  God  or  of  public  enemies,  comprising  whatever  comes  under  the 
head  of  inevitable  casualties.  (6)  In  other  words,  they  are  bound  for 
the  highest  possible  degree  of  care  and  diligence.  A  theft  by  their 
servants  does  not  exculpate  them,  because  they  are  bound  to  keep 
honest  servants.  There  are  many  details  connected  with  their 
responsibility,  but  I  have  only  room  for  the  general  principles.  (&) 

Eng.  Law  &  £q.  70 ;  62  London  Law  Mag.  153 ;  Holder  v.  Sbulby,  8  C.  B.  (h.  s.) 
264.    Pinkerton  v.  Woodward,  83  Cal.  567. 

(a)  Thompson  v.  Lacy,  3  B.  &  Aid.  2S8.  See  also  Com.  v,  Wetherbee,  101  Mass. 
214;  Krohn  v.  Sweeny,  2  Daly,  200. 

lb)  Mason  v.  Thompson,  9  Pick.  280 ;  Grinnell  u.  Cook,  3  Hill,  488 ;  Thickstun 
V.  Howard,  8  Blackf.  636 ;  Shaw  v.  Berry,  31  Maine,  478 ;  Washburn  v.  Jones,  14 
Barb.  103;  Mateer  v.  Brown,  1  Cal.  221 ;  WUlard  v.  Reinhardt,  2  K.  D.  Smith  148; 
Gill  V,  Libby,  36  Barb.  70;  Morgan  v.  RtLvey,  6  Hurl.  &  Nor.  265;  Hulett  r.  Swift,  42 
Barb.  280.  There  are  recent  cases  which  hold  that  the  inkeeper  is  not  liable  for 
losses  occasioned  without  any  negligence  of  himself  or  his  servants.  Merritt  v,  Clag- 
horn,  23  Vt.  177;  Dawson  v.  Chamney,  5  Ad.  &  £1.  (v.  B.)  164;  Hill  v.  Owen, 

6  Blackf.  323 ;  Metcalf  p.  Hess,  14  IlL  129;  Laird  v,  Eichold,  10  Ind.  212 ;  Hoorth 
V.  Franklin,  20  Texas,  708.  But  the  peculiar  liability  of  inkeepers  is  for  the  pro- 
tection of  guests  or  wayfiirers.  It  does  not  extend  to  boarders.  Manning  v.  Wells, 
9  Humph.  746.  But  payment  of  fare  by  the  week  does  not  necessarily  make  one 
"a  boarder."  Berkshire  Woollen  Co.  v.  Proctor,  7  Cush.  423-4.  But  see  Willard 
V.  Reinhardt,  tttpra.  It  has  been  held  that  if  a  person  commits  bis  horse  to  an  inn- 
keeper to  be  fed,  he  is  a  guest,  although  he  do  not  himself  lodge  or  receive  any 
refreshment  at  the  inn.  Mason  v.  Thompson,  9  Pick.  280 ;  Towson  v.  Harre  de  Grace 
Bank,  6  H.  &  J.  62.  But  see  Grinnell  v.  Cook,  8  Hill,  485;  Thickstun  o.  Howard, 
8  Blackf.  535 ;  Smith  v.  l>earloye,  6  M.  G.  &  S.  182.  But  see  Ingalsbee  v.  Wood,  38 
N.  Y.  577.  Purchasmg  liquor  at  an  inn  is  sufficient  to  constitute  the  purchaser 
a  guest.  McDonald  v.  Egerton,  5  Barb.  560.  A  townsman  or  neighbor  may  be  a 
trayeller,  and  therefore  a  guest  at  an  inn,  as  well  as  a  stranger.  Walling  v.  Potter, 
85  Conn.  183.  The  innkeeper  is  not  liable  if  the  loss  is  occasioned  by  the  fault  of 
the  guest.  Burgess  v.  Clements,  4  M.  &  S.  806 ;  Armistead  v.  White,  6  Eng.  Law  4 
Eq.  349;  Fuller  v.  Coats,  18  Ohio  State,  843;  or  if  the  guest  retains  the  exclusive 
possession  of  the  goods.  Famworth  v.  Fackwood,  1  Stark.  249 ;  Richmond  v.  Smith, 
8  B.  &  C.  9;  Packard  v.  Northcraft,  2  Met  (Kv.)  439 ;  Weisinger  v.  Taylor,  1  Bush 
(Ky.),  275;  Vance  v.  Throckmorton,  5  Bush  (Ky.)»  41.  The  goods,  to  render  the 
innkeeper  chargeable,  must  be  within  his  custody.  Albin  p.  Presby,  8  N.  H.  408 ; 
Hawley  v.  Smith,  26  Wendell,  642.  See  Clute  v,  Wiggins,  14  Johns.  175 ;  Piper 
V.  Manny,  21  Wendell,  282.  The  mnkeeper's  liability  extends  to  all  the  money  and 
goods  of  the  guest  placed  in  the  inn,  and  is  not  confined  to  such  as  are  necessary  and 
designed  for  ordinary  travelling  purposes.  Berkshire  Woollen  Co. ».  Proctor,  7  Cnsh. 
417;  Wilkins  v.  Earle,  44  N.  T.  172.  His  liability  as  an  insurer  is  co-extensive  with 
his  right  to  a  lien.  Ingalsbee  v.  Wood,  86  Barb.  452.  But  see  Giles  v.  Fauntleroy, 
13  Md.  126.  He  is  bound  to  receiTe  all  proper  persons  who  resort  to  his  house  aa 
travellers,  at  suitable  times,  and  in  a  proper  manner,  and  are  able  to  pay  their  fare, 
so  long  as  he  has  the  means  of  accommodation  for  them,  and  it  has  been  held  tliat  he 
is  bound  under  proper  limitations  to  admit  drivers  of  stage  coaches  and  those  persona 
who  have  business  with  his  guesU.    Markham  v.  Brown,  8  N.  H«  528;  Rex  o.  lyeos, 

7  C.  &  P.  213. 

(c)  The  act  of  March  8, 1860,  declares  that  innkeepers  providing  a  good  safe,  and 
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8.  Letting  for  Th'tmiportatum^  or  locatio  opert$  mereium  vehenda- 
rum.  This  is  where  goods  are  intrusted  to  a  carrier^  to  be  trans- 
ported from  place  to  place,  for  a  compensation,  either  stipulated  or 
reasonable.  Here  the  transaction  is  mutually  beneficial;  and  on 
the  common  principle,  the  carrier  would  impliedly  undertake  only 
for  ordinary  diligence,  and  be  liable  only  for  corresponding  negli-* 
gence.  In  fact,  this  is  the  rule  with  respect  to  a  special  carrier^  or 
one  who  only  undertakes  to  carry  goods  in  a  particular  case,  (a) 

posting  certain  notices  of  that  fact,  shall  not  be  liable  for  articles  of  value  not  given 
to  them  to  be  placed  in  the  safe.  Similar  laws  exist  in  many  of  the  other  States. 
Under  these  statutes,  it  has  been  held,  that  although  the  statutory  notice  has  not  been 
given,  still  if  tlie  guest  had  actual  notice,  it  will  be  sufficient.  Purvis  i;.  Coleman,  I 
Bosw.  321 ;  s.  G.  21  N.  Y.  Ill ;  Stanton  v.  Leland,  4  E.  D.  Smith,  88.  The  New  York 
statute  relieves  the  innkeeper  from  liability  for  all  "  money,  jewels,  or  ornaments," 
which  the  traveller  neglects  to  deposit  in  the  safe,  though  tliey  be  such  as  are  reason- 
ably required  for  travelling  expenses  and  personal  convenience.  Hyatt  v.  Taylor,  42 
N.  Y.  259.  But  the  words  will  be  taken  strictly,  and  will  not  include  a  gold  watch 
and  chain  worn  as  a  part  of  the  ordinary  apparel.  Remaly  &.  Leland,  48  N.  Y.  639. 
Contra^  in  Wisconsin,  Stewart  v,  Piersons,  24  Wis.  241.  Where  articles  are  properly 
deposited  the  act  has  no  effect ;  the  liability  of  the  innkeeper  is  then  the  same  as  at 
common  law.  Wilkins  u.  Earle.  44  N.  Y.  172.  Where  there  is  no  neglect  on  the  part 
of  the  guest  in  failing  to  deposit  the  goods,  as  after  he  has  packed  his  trunk  to  depart, 
and  given  the  key  to  the  clerk  to  have  it  brought  down,  the  statute  does  not  relieve 
the  innkeeper.  Bendetson  v.  French,  46  N.  Y.  266 ;  Kellogg  v.  Sweeny,  46  N.  Y.  291. 
The  Maryland  statute  does  not  apply  to  sums  of  money  reasonably  necessary  for 
travelling  expenses.     Maltby  v.  Chapman,  26  Md.  307. 

(a)  Whether  a  carrier  is  a  private  or  common  carrier  is  often  an  important  question 
to  be  determined.  Generally,  a  common  carrier  is  one  who  undertakes  to  carry  the 
goods  of  all  persons  indifferently,  or  of  such  as  choose  to  employ  him.  Oisboum  v. 
Hurst.  1  Salk.  249;  RoberUon  v.  Kennedy, 2  Dana,  430;  D wight  v.  Brewster,  1  Pick. 
63;  Pennewill  v.  Oullen,  6  Barring.  238;  Vomer  v.  Sweitzer,  32  Penn.  Sute,  208; 
Haynie  v.  Baylor,  18  Texas,  498.  A  common  carrier  cannot  discriminate  between 
different  classes  of  persons.  He  must  take  all  persons  who  offer  themselves  under 
such  reasonable  regulations  as  he  may  establish.  Keeny  v.  Grand  Trunk  R.  R.  Co. 
50  Barb.  101 ;  Fish  v.  Clark,  2  Lans.  176.  Thus  the  following  classes  of  persons, 
when  their  employment  answers  this  definition,  are  common  carriers,  and  subject  to 
their  peculiar  liabilities :  Proprietors  of  Stage  Coaches  ;  Beckman  v.  Shouse,  5  Kawie, 
179;  Dwight  v.  Brewster,  1  Pick.  50;  Jones  v.  Voorhees,  10  Ohio,  146;  CUrk  u. 
Faxton,  21  Wendell,  168;  Merund  v.  Butler,  17  Conn.  188;  Frink  v.  Coe.  4  Greene, 
666.  Railroad  Companies :  Thomas  o.  Boston  &  Providence  R.  R.  Co.  10  Met  472 ; 
Norway  Plains  Co.  v.  Boston  &  Maine  R.  R.  1  Gray  (Mass.),  263.  Masters  and 
Owners  of  Vessels :  Elliott  v.  Rossel,  10  Johns.  1 ;  M' Arthur  v.  Sears,  21  Wendell, 
190 ;  King  v.  Shepherd,  8  Story,  860.  Canal  Boatmen :  Parsons  v.  Hardy,  14  Wendell, 
216;  Teall  v.  Sears,  9  Barb.  817;  De  Mott  v,  Laraway,  14  Wendell,  226;  Com- 
mander-in-Chief, 1  Wallace,  43.  Ferrymen :  Harrington  v.  Lyles,  3  Barr,  842;  Cohen 
V.Hume.  1  M'Cord,  439;  White  9.  Winnisimmet  Co.  7  Cush.  366;  Willoughby  v. 
Horridge,  16  Eng.  Law  &  Eq.  437 ;  Wilson  v.  Hamilton,  4  Ohio  State,  722  ;  Fisher  v. 
Clisbee,  12  111  349;  Richartls  r.  Fuqua,  28  Miss.  792;  Hall  v,  Renfro,  3  Met  (Ky.) 
61;  Griffith  v.  Care,  22  Cal.  634.  Expressmen:  Sherman  v.  Wells,  28  Barb.  408; 
Haslam  v.  Adams  Ex.  Co.  6  Bosw.  236;  Place  v.  Union  Express  Co.  2  Hilton 
(N.  Y.  C.  P.),  19 ;  American  Ex.  Co.  v.  Baldwin,  21  III.  604 ;  Hooper  i;.  Wells,  27  CaL 
11 ;  Christenson  v.  Am.  Ex.  Co.  16  Minn.  270 ;  Southern  Ex.  Co.  v.  Crook,  44  Ala. 
468.  For  an  excellent  epitome  of  the  law  and  cases  on  this  subject,  see  an  article  io 
6  Am.  L.  Register  (n.  b.),  1,  by  Judge  Redfleld ;  and  for  the  argument  against  holding 
them  to  be  common  carriers,  see  id.  449  and  618.  The  weight  of  authority  is  de- 
cidedly that  they  are.  Owners  of  Omnibus  Lines :  Parmelee  v.  McNulty,  19  111. 
666.  Steamboats :  Citizens'  Bank  v.  Nantucket  Steamboat  Co.  2  Story,  16 ;  Jencka 
V.  Coleman,  2  Sum.  221 ;  Propeller  Niagara  v,  Cordes,  21  How.  7.  Cincinnati,  &c. 
Co.  V.  Boal,  16  Ind.  346.  But  steam  tow-boats  are  not  common  carriers :  Leonard  v. 
Hendrickson,  18  Penn.  SUte,  40;  Wells  v.  Steam  Navigation  Co.  2  Comst.  204. 
Ashmore  v.  Penn.  Sec.  Co.  4  Dutcher,  180 ;  Merrick  v.  Brainard,  38  Barb.  674 ;  Arctic 
Ins.  Co.  9.  Austin,  64  Barb.  669.  A  barge-owner,  who  lets  barges  for  the  convey- 
ance of  goods  to  any  cnstomert  who  apply  to  him,  is  a  common  carrier,  though  each 
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Bat  common  carriers^  or  those  who  make  a  business  of  carrying 
goods,  whether  by  land  or  water,  have  been  placed,  by  the  policy 
of  the  law,  under  the  highest  degree  of  responsibility.  Their 
reputation  for  care  and  prudence  cannot  be  known  by  the  multi- 
tude, whose  goods  they  carry;  and  therefore  they  are  held  re- 
sponsible for  all  losses  or  injuries  not  resulting  from  the  act«  of 
God  or  public  enemies,  (a)     In  other  words,  the  degree  of  their 

Toyage  was  made  under  a  special  contract,  and  each  barge  only  let  to  one  person  for 
the  same  voyage,  and  though  the  owner  did  not  ply  between  fixed  termini,  but  the 
customer  fixed  in  each  particular  case  the  points  of  arriTal  and  departure.  Liver 
Alkali  Co.  v.  Johnson,  L.  K.  7  Ex.  267.  And  see  the  Northern  Belle,  9  WaU.  526. 
Where  persons  are  engaged  in  other  trades,  and  make  the  business  of  carrier  subor- 
dinate or  incidental  to  some  other,  it  is  sometimes  a  controverted  question  whether 
they  are  to  be  affected  with  the  liabilities  of  a  common  carrier.  The  case  of  a 
wagoner,  whose  general  occupation  is  that  of  a  farmer,  has  involved  some  contrariety 
of  opinion.  For  cases  where  he  has  been  held  as  a  common  carrier,  see  Gordon  ». 
Hutchinson,  1  W.  &  S.  285;  Powers  v.  Davenport,  7  Blackf.  497;  Chevalier  v. 
Straham,  2  Texas,  115.  Contra,  Samms  v.  Stewart,  20  Ohio,  69;  Fish  v.  Chapman, 
2  Kelly  (Geo.),  849 ;  Satterlee  v.  Groat,  1  Wendell,  272.  For  cases  in  which  persons 
within  the  above  classes  have  been  held  not  to  have  so  held  themselves  out  as  to 
render  themselves  common  carriers,  see  Shoemaker  v.  Kingsbury,  12  WaU.369;  Allen 
V.  Sackreder.  37  N.  Y.  341. 

(a)  An  *'  act  of  God  "  is  defined  by  Lord  Mansfield  to  mean  *'  something  in  oppo- 
sition to  the  act  of  man."  Forward  v.  Pittard,  1  T.  K.  83.  It  must  be  something  io 
which  human  agency  does  not  concur,  whether  of  a  carrier  or  a  third  person.  Thus 
accidental  fire,  except  when  caused  by  lightning  or  collisions  at  sea,  without  the  fiiult 
of  either  party,  is  not  "an  act  of  God."  M'Arthur  v.  Sears,  21  Wendell,  190 ;  Fish 
V.  Chapman,  2  Kelly  (Geo.),  357  ;  Plaisted  if.  Boston  &  Kennebec  Steam  Navigation 
Co.  27  Maine,  132 ;  Fergusson  v.  Brent,  12  Md.  9  ;  Porter  t*.  (Chicago,  &c.  R.  R.  Co.  20 
111.  375;  Propeller  Niagara  r.  Cordes,  21  How.  7  ;  Miller  v.  Steam  Nav.  Co.  10  N.  Y. 
431 ;  Goold  v.  Chapin,  20  N.  Y.  259.  But  a  violent  and  unusual  storm  will  excuse 
from  liability  for  goods  thrown  overboard  to  relieve  the  ship,  notwithstanding  the 
throwing  overboard  is  done  by  man.  Price  v.  Hartshorn,  44  N.  Y.  94.  And  where 
the  loss  arises  from  natural  decay,  the  carrier  is  not  responsible.  Farrar  v.  Adams, 
Bull.  N.  P.  69 ;  Warden  v.  Greer,  6  Watts,  426 ;  Clark  t'.  Barnwell.  12  How.  2b2. 
Nor  where  the  loss  is  caused  by  defective  packing  of  the  goods.  Klauber  v.  Am.  Ex. 
Co.  21  Wis.  21.  But  delay  by  the  carrier  in  delivering  goods  is  excused  by  the  freezing 
of  water  which  he  navigates,  or  by  boisterous  weather,  low  tides,  adverse  winds,  or  fail- 
ure of  wind,  and  the  like.  Clark  v.  Barnwell,  12  How.  283 ;  Boyle  u.  M'l^ughlin,  4  Harr. 
&  J.  291 ;  Parsons  v  Hardy,  14  Wendell,  215 ;  Bowman  v.  Teall,  23  id.  306.  Or  an 
unusual  influx  of  freigiit  exceeding  the  ability  of  the  carrier  to  tranisport  Galena  and 
Chicago  Union  R.  R.  Co.  v.  Rae,  18  III.  488.  Contra,  Deming  v.  Grand  Trunk  li.  R.  Co. 
48  N.  II.  455.  A  carrier  is  only  bound  to  carry  in  a  reasonable  time  under  ordinary 
circumstances.  Briddon  u.  Great  Northern  R.  R.  Co.  4  Hurl.  &  Nor.  847.  The  burden 
of  proof  is  always  on  the  carrier  to  show  circumstances  exempting  him  from  liability. 
Emma  Johnson,  Sprague,  527 ;  Hall  v.  Cheney,  36  N.  H.  26 ;  Ferm  i;.  Tliomp5on,'4 
E.  D.  Smith,  276 ;  Miciiaels  v.  N.  Y.  &c.  R.  R.  Co  30  N.  Y.  5(54 ;  Read  v.  Spaulding.  30 
N.  Y.  G30.  Where  the  common  carrier  shows  that  the  loss  was  by  some  vis  major,  m 
by  a  flood,  he  need  not  show  affirmatively  that  he  was  guilty  of  no  negligence.  The 
burden  of  showing  that  the  loss  was  really  caused  by  the  carrier's  negligence,  if  relied 
on,  rests  on  the  plaintiff ;  negligence,  which  was  merely  a  remote  cause,  wilt  not  in 
such  a  case  render  the  carrier  liable.  Railroad  Co.  v.  Reeves,  10  W^all.  176.  The 
plaintiff  may,  however,  recover  in  such  a  case,  on  showing  that  the  loss  under  the 
circumstances  mipht  have  been  avoided  by  the  exercise  of  proper  care  and  skill  on 
the  part  of  the  defendant.  Transportation  Co.  v.  Downer,  11  Wall.  129,  132.  Contra, 
Graham  v.  Davis,  4  Ohio  State,  3ti2. 

The  liability  of  a  common  carrier  begins  as  soon  as  he  or  some  duly  authorized 
agent  of  his  has  received  the  goods.  Fitchburg  &  Worcester  R.  R.  Co.  r.  Hanna,  6 
Gray,  5:59;  Merriam  v.  H.  &  N.  11.  R.  R.  Co.  20  Conn.  354.  But  it  does  not  begin  as 
long  as  any  thing  remains  to  be  done  by  the  consignor  before  the  goods  are  ready  for 
transportation.  Judson  v.  Western  R.  R.  Corp.  8  Allen,  18.  Orif  tliey  are  received 
to  await  orders  of  the  consignor.  Barron  r  Eldridge,  100  Mass.  455.  Or  detained  at 
his  request.  St.  Louis  R.  R.  Co.  v.  Montgomery,  39  111.  335.  But  if  a  passenger 
retains  his  baggage  iu  his  personal  possession,  the  carrier  is  not  liable  in  case  of  loss. 
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xesponsibility,  and  the  reason  of  it,  are  the  same  as  in  the  case  of 

Tower  v.  Utica,  &c.  R.  B.  Co.  7  Hill,  47;  WiUon  v.  Hamilton,  4  Ohio  State,  722; 
Steamer  Crygtal  Palace  v.  Vanderpool,  16  B.  Monr.  802.  Nor  is  the  carrier  liable 
for  money  kept  in  the  sole  custody  of  a  passenger,  and  carried  without  notice  to  the 
defendant  for  a  purpose  unconnected  with  the  object  of  his  journey,  though  such  loss 
was  caused  by  the  negligence  of  the  carrier's  servants.  First  National  Bank  of  Green- 
field p.  Marietta  &  Cincinnati  R.  B  Co.  20  Ohio  State,  260.  The  liability  of  the  carrier 
termioates  with  delivery  to  the  owner  or  consignee,  or  his  authorized  agent,  the  place 
of  which  may  be  determined  by  an  express  contract  or  one  implied  from  usage,  or  the 
course  of  business  between  the  parties.  Gibson  v.  Culver,  17  Wendell,  805 ;  Fanners' 
4  Mechanics'  Bank  v.  Cliamplain  Transportation  Co.  16  Vt.  52 ;  s.  c.  18  id.  181 ;  23 
id.  186.  Where  goods  are  carried  in  a  ship,  delivery  on'the  usual  wharf  is  sufficient 
to  discharge  the  carrier.  Hyde  v.  Trent  &  Mersey  Navigation,  5  T.  R.  897 ;  Cope  v, 
Cordova,  1  Rawle,  208.  But  delivery  to  a  drayman  or  cartman  on  the  landing  not 
authorized  by  the  consignee  to  receive  the  goods,  is  at  the  risk  of  the  carrier,  and  he 
cannot  Justify  such  delivery  by  proof  of  a  custom.  Dean  v.  Vaccars,  2  Head,  488. 
Tliere  must  be  a  landing  of  thegoods,  notice  to  the  consignee,  and  a  reasonable  time 
to  take  them  away.  The  Mary  Washington,  1  Abb.  U.  S.  1 ;  Shenk  v.  Phil.  Steam  Prop. 
Co.  60  Penn.  St.  109.  Personal  deliver^'  is  also  dispensed  with  in  the  case  of  railroads, 
the  proprietors  of  which,  after  the  goods  have  been  transported  and  placed  in  a  ware- 
house, are  only  liable  as  warehousemen  for  want  of  ordinary  care.  111.  Central  R.  R. 
Co.  V,  Alexander,  20  111.  28 ;  Smith  v.  N.  &  L.  R.  R.  Co.,  7  Foster  (N.  H.),  86 ;  Mich. 
South  &  North  R.  R.  Co.  v.  Schurtz,  7  Mich.  515;  Thomas  v,  Boston  &  Providence 
Raiboad  Corp.  10  Met.  472 ;  Norway  Plains  Co.  v.  Boston  &  Maine  Railroad,  1  Gray 
(Maas.),  263;  and  it  seems  from  thb  last  case  that  notice  to  the  consignees  of  the  ar 
rival  of  the  goods  is  not  necessary  to  exonerate  them  from  the  liability  of  common 
carriers.  See  Rome  R.  R.  Co.  v.  Sullivan,  14  Geo.  277  ;  Michigan  Central  R.  R.  Co. 
V.  Hall,  6  Mich.  248 ;  Michigan,  &c.  R.  R.  Co.  v  Bivens,  13  Ind.  268 ;  Morris,  &c. 
R.  R.  Co.  r.  Ayers,  4  Dutcher,  893 ;  Francis  v.  Dubuque,  &c.  R.  R.  Co.  25  Iowa,  60. 
In  New  Hampshire,  the  liability  of  the  company  as  a  common  carrier  is  not  changed 
into  that  of  warehouseman  until  the  consignee  has  had  a  reasonable  time  after  the  ar- 
rival of  the  goods  to  take  them  away.  Moses  v.  Boston  &  Maine  R.  R.  32  N.  H.  523. 
Jeffenonville  R.  R.  Co.  r.  Cleveland.  2  Bush  (Ky.),  468;  Winslow  v.  Vermont,  &c. 
R.  R.  Co.  42  Vt.  700.  See  Pierce  on  American  Railroad  Law,  pp.  425-54.  In  Illi- 
nois, such  notice  is  not  necessary.  Richards  v.  Mich.  Southern  &  Northern  Indiana 
R.  R.  Co.  20  111.  404 ;  Porter  v.  Chicago  &  Rock  Island  R.  R.  Co.  20  id.  407  ;  Davis  v. 
Mich.  South.  &  North.  Ind.  R.  R.  Co.  20  id.  412.  Nor  in  North  Carolina.  Neal  o, 
Wilmington  R.  R.  Co.  8  Jones  Law,  482.  As  to  notice  in  case  of  common  carriers 
by  water,  see  Price  v.  Powell,  3  Const.  322 ;  Barclay  v.  Clyde,  2  E.  D.  Smith,  95. 
In  the  case  of  an  express  company,  actual  delivery  is  necessary.  Witbeck  v.  Hol- 
land, 45  N.  Y.  13.  If  the  delivery  be  made  to  the  wrong  person,  the  carrier  is  liable. 
Jeffersonville,  &c.  R.  R.  Co.  v.  White,  6  Bush  (Ky.).  251. 

Ii  haa  been  held  in  England,  that  when  a  railway  company  take  into  their  care 
a  parcel  directed  to  a  particular  place,  and  do  not  by  positive  agreement  limit  their 
responsibility  to  a  part  only  of  the  distance,  that  is  prima  facie  evidence  of  an  under- 
Uking  to  carry  the  parcel  to  tlte  place  to  which  it  is  directed,  although  that  place  be 
beyond  the  limits  of  its  line.  Muschamp  v.  Lancaster,  &c.  Railway,  8  M.  &  W.  421 ; 
WaUon  V.  Ambergate,  &c.  Railway,  8  £ng.  L.  &,  Eq.  497  ;  Fowles  i^.  Great  Western 
Railway  Co.  16  id.  631 ;  a.  c.  7  Exch.  696.  This  doctrine  was  affirmed  in  New  York. 
St,  John  p.  Van  Santvoord,  25  Wendell,  660;  and  Iowa,  Angel  v.  Miss.  &c.  R.  R. 
Co.  9  Iowa,  487.  But,  contra,  the  decision  of  the  court  of  errors,  6  Hill,  167  ;  and 
decisions  in  Vermont,  Massachusetts,  and  Connecticut.  Farmers'  &  Mechanics'  Bank 
p.  Champlain  Transportation  Co.  18  Vt.  140 ;  a.  c.  23  id.  209 ;  Hood  v.  N.  Y.  &  N.  H. 
R.  R.  Co.  22  Conn.  I ;  Nutting  v.  Conn.  River  R.  R.  Co.  1  Gray  (Mass.),  502 :  Barclay 
V.  Clyde,  2  B.  D.  Smith,  95;  Noyes  v.  Rut.  &  Bur.  R.  R.  Co.  27  Vt.  110;  Elmore  v. 
Naugatuck  R.  R.  Co.  2^^  Conn.  457 ;  Naugatuck  R.  R.  Co.  v.  Waterbury  Button  Co. 
24  id.  408 ;  Hart  ».  R.  &  8.  R.  R.  Co.  4  Selden.  37  ;  Kyle  v.  L.  R.  R.  Co.  10  Rich.  882. 
Darling  v.  Worcester  R.  R.  Co.  11  Allen,  295;  Perkins  v.  Portland,  &c.  R.  R.  Co. 
47  Maine,  573.  But  see  Russell  v.  Livingston,  16  N.  Y.  515.  And  see  Brown  &  Co. 
V.  Mott  &  Bros.  22  Ohio  St.  149.  Where  a  company  is  liable  as  forwarder  only  be- 
yond its  own  route,  its  liability  ceases  when  the  goods  have  arrived  safely  at  the  end 
of  its  route,  and  have  been  delivered  safely  with  proper  instructions  to  the  next  car- 
rier. Reed  v.  United  States  Ex.  Co.  48  N.  Y.  462 ;  III.  Central  R.  R.  Co.  v.  Franken- 
borg,  64  111.  88;  Wahl  v.  Holt,  26  Wis.  718.  But  a  failure  to  transmit  special 
instructions  will  make  the  first  company  liable.  Little  Miami  R.  R.  Co.  v.  Washburn, 
22  Ohio  St  324. 
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innkeepers.  It  is  usual  for  them  to  sign  tLbiU  of  lading,  (a)  ac* 
knowledginff  the  receipt  of  the  goods,  specifying  the  price  of 
carriage,  and  agreeing  to  deliver  them  in  good  condition,  at  the 
end  of  their  transit ;  but  this  does  not  vary  the  liability  from  that 
of  the  implied  contract.  If  the  articles  are  not  in  good  condition 
at  the  end  of  the  transit,  the  carrier  is  responsible,  unless  he  can 
prove  that  the  injury  was  done  before  he  received  them  ;  for  the 
whole  burden  of  proof  falls  on  him.  Nor  can  he  vaiy  his  liability 
by  any  notice  that  he  will  only  be  responsible  in  a  certain  way. 
The  policy  of  the  la^  will  not  give  effect  to  such  a  notice.  (6) 

(a)  A  bill  of  ladin(7,  so  far  as  it  is  a  contract,  is  conclusiye ;  so  far  as  it  Is  a  re- 
ceipt, it  may  be  explained.  So  it  may  be  shown  that  the  frei|2rht  mentioned  in  the  bill 
was  never  actually  delivered.  The  Lady  Franklin,  8  Wall.  826 ;  Dean  i;.  King,  Pen- 
nock  &  King,  22  Ohio  St.  118.    B.  &  O.  R.  R.  Co.  v,  Wilkins,  44  Md.  11. 

(b)  It  is  now  well  settled  that  a  common  carrier  may  limit  his  common-law  liability 
by  special  contract  with  the  owner.  N.  J.  Steam  Navigation  Co.  v.  Merchants'  Bank, 
6  How.  881-5 ;  Reno  v.  Hogan,  12  B.  Monr.  63 ;  Farmers'  &  Mechanics'  Bank  v. 
Champlain  Transportation  Co.  28  Vt.  186  ;  Parsons  v.  Monteath,  18  Barb.  353  ;  Moore 
V.  Evans,  14  id.  524 ;  Dorr  v.  N.  J.  Steam  Navigation  Co.  4  Sandf.  136 ;  Stoddard  v. 
Long  Island  R.  R.  Co.  5  id.  180 ;  Davison  v.  Graham  2  Ohio  Sute,  181 ;  Austin  r. 
Manchester,  &c.  R.  R.  Co.  11  £ng.  Law  &  Eq.  500,  and  notes ;  Carr  v,  Lancashire  & 
Yorkshire  R.  R.  Co.  14  id.  840,  and  notes ;  Pierce  on  American  Railroad  Law,  pp. 
415-25 ;  Mich.  Central  R.  R.  Co.  v.  Hale,  6  Mich.  243 ;  Thayer  v.  St.  Louis  R.  R. 
Co.  22  Ind.  26.  But  the  carrier  is  not  exempted  by  such  special  contract  from  lia- 
bility in  cases  of  misfeasance  or  gross  negligence.  See  cases  cited,  tupra,  Sager  r. 
Portsmouth,  &c.  R.  R.  Co.  81  Maine,  228 ;  ill.  Central  R.  R.  Co.  v.  Morrison,  19  Ul. 
136;  Ashmore  v.  Penn.  &c.  R.  R.  Co.  4  Dutcher,  180;  Farmers'  &  Mechanics'  Bank 
V.  Champlain  Trans.  Co.  23  Vt.  186 ;  Berry  t;.  Cooper,  28  Ga.  548.  But  in  New 
York,  it  has  recently  been  held  that  he  may  lawfully  contract  with  a  passenger,  in 
consideration  of  an  abatement  of  fare  for  exoneration  from  liability  Arom  negligence. 
Bissell  V.  N.  Y.  &c.  R.  R.  Co.  25  N.  Y.  442;  Lee  v.  March,  48  Barb.  102;  Kinney  p. 
Cent.  R.  R.  Co.  8  Vroom  (N.  J.),  407.  Cmtra,  Cleveland  P.  &  A.  R.  R.  Co.  t-.  Curran, 
19  Ohio  St  1 ;  C.  H.  &  D.  R.  R.  v.  Pontius,  19  Ohio  St.  221 ;  Knowlton  p.  Erie  R.  R.  Co. 
19  Ohio  St  260.  And  according  to  the  weight  of  authorities,  he  is  liable,  notwith- 
standing such  contract,  for  the  want  of  ordinary  care.  Goldey  v.  Penn.  R.  R.  Co.  80 
Penn.  State,  242 ;  Pierce  on  American  Railroad  Law,  pp.  420,  421 ;  Farnham  v,  Cam- 
den &  Amboy  Co.  55  Penn.  State,  43 ;  American  Ex.  Co.  v.  Sands,  55  Penn.  State,  140 ; 
School  District  v.  Boston,  &c  R.  R.  Co.  102  Mass.  552 ;  Christenson  v.  Am.  Ex.  Co.  15 
Minn.  270 ;  Southern  Ex.  Co.  i*.  Crook,  44  Ala.  468.  In  Ohio,  he  is  still  liable  fur 
losses  arising  from  a  neglect  of  that  high  degree  of  diligence  enjoined  upon  him  by  his 
public  employment,  which  still  remains  greater  than  that  required  of  an  ordinary 
bailee  for  hire.  Davidson  v.  Graham,  2  Oliio  State.  131 ;  Graham  v.  Davis,  4  id. 
862.  Evansville,  &c.  R.  R.  Co.  v.  Young,  28  Ind.  516;  Indianapolis,  &c.  R.  li.  Co.  r. 
Allen,  31  Ind.  894  ;  Michigan,  &c.  R.  R.  Co.  v.  Heaton,  31  Ind.  397.  An  exception  of 
"losses  by  fire"  will  not  excuse  the  carrier  for  fire  caused  by  his  own  negligence; 
but  the  burden  of  proof  is  on  the  plaintiff  to  show  that  it  was  so  caused.  Lamb  v. 
Camden,  &c.  R.  R.  Co.  46  N.  Y.  271 ;  Caldwell  v.  N.J.  St  Co  47  N.  Y.  282;  Bankard 
V.  Baltimore,  &c.  R.  R.  Co.  34  Md.  197.  He  cannot,  even  by  express  contract  exempt 
himself  from  liability  for  accidents  arising  from  the  improper  and  unsafe  condition  of 
his  conveyance.  Welch  v.  Pittsburgh,  &c.  R.  R.  Co.  10  Ohio  State,  64.  A  general 
notice,  as,  "  all  baggage  at  the  risk  of  the  owners,"  is  generally  held  not  to  exempt  the 
common  carrier  from  his  liability  as  insurer,  on  the  ground  that  he  is  bound  to  accept 
goods  such  as  he  usually  carries,  and  transport  them  under  the  responsibility  which  the 
law  imposes  on  him,  and  the  owner  is  not  to  be  presumed  to  assent  to  a  notice  which 
relieves  him  of  it  Holiister  t;.  Nowlen,  19  Wendell,  234 ;  Cole  r.  Goodwin,  id.  251 ;  Clark 
V.  Faxton,  21  id.  158  ;  Dorr  v,  N.  J.  Steam  Navigation  Co.  4  Sandf.  142  ;  Fish  i'.  Chap- 
man, 2  Kelly  (Geo.),  849;  Jones  v.  Voorhees,  10  Ohio,  145;  Judson  v.  West  K.  It 
Corp.  6  Allen,  486;  Steele  v.  Townsend,  1  Ala  (S.  C.)  201.  Such  general  notice  is, 
however,  held  in  Pennsylvania  to  exempt  the  common  carrier  from  his  stringent  lia- 
bility. Laing  ».  Colder,  8  Barr,  484;  Camden  &  Amboy  R.  R.  Co.  v.  Baldanf,  16 
Penn.  State,  67.  But  it  is  held  that  the  carrier  may,  by  notice  brought  home  to  the 
owner,  limit  his  responsibility  for  carrying  goods  beyond  the  line  of  his  general  busi- 
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The  owners  of  stsge-coaobes,  steamboats,  and  railroad  cars,  are 
common  carriers  with  respect  to  baggage,  and  subject  to  the 
general  rules,  (a)  As  to  the  persons  of  passengers,  they  are  not 
insurers  of  safety,  but  are  liable  for  the  slightest  negligence  of 
themselves  or  their  servants.  But  when  an  injury  happens  from 
upsetting,  explosion,  or  the  like,  the  presumption  is  negligence, 
and  the  carrier  has  the  burden  of  proving  due  care.  (&) 

neM,  or  make  it  dependent  on  certain  conditions,  as  having  notice  of  the  kind  and 
qaantity  of  the  goods,  and  an  increased  rate  paid.  Orange  Co.  Bank  v.  Brown. 
9  Wendell,  85 ;  Farmers'  &  Mechanics'  Bank  r.  Champlain  Transportation  Co.  23 
VtL  206.  In  Jones  v.  Voorhees,  10  Ohio,  145,  and  Dayidson  v,  Graham,  2  Ohio  State, 
131,  the  distinction  between  a  general  and  qualified  notice  does  not  seem  to  have  been 
noted.  See  Gmham  v.  Daris,  4  id.  379.  But  such  a  notice  must  be  brought  home  to 
the  owner's  knowledge.  Brown  v.  Eastern  R.  R.  Co.  11  Cush.  97 ;  Camden  &  Am  boy 
R.  R.  Co.  v.  Baldauf,  16  Penn.  State,  67  ;  Vemer  v.  Sweitzer,  32  Penn.  State,  208. 
In  Illinois,  a  general  notice,  though  brought  home  to  the  owner,  is  not  sufficient. 
Western,  &c.  R.  R.  Co.  v.  Newhall.  24  lU.  466 ;  Mann  v.  Birchard,  40  Vt.  826.  Such 
notices  and  contracts  are  strictly  construed ;  thus  a  limitation  of  liability  to  one  hun- 
dred dollars  for  any  article,  means  for  any  article  in  the  trunk.  Earle  v.  Cadmus, 
2  Daly,  237 ;  Hopkins  v.  Westcott,  6  Blatch.  64. 

(a)  Notwithstanding  no  distinct  price  be  paid  for  the  transportation  of  the  baggage. 
Orange  Co.  Bank  v.  Brown,  9  Wendell,  85.  But  this  liability  does  not  extend  to  mer- 
chandise or  any  articles  not  properly  included  in  baggage,  or  necessary  for  the  per- 
sonal convenience  of  the  traveller.  Pardee  v.  Drew,  26  Wendell,  459 ;  Hawkins  v. 
Hoffman,  6  Hill,  586 :  Bomar  v.  Maxwell,  9  Humph.  621 ;  Dibble  v.  Brown,  12  Geo. 
217;  Bell  v.  Drew,  4  E.  D.  Smith,  59;  McCormick  r.  Hudson  River  R.  R.  id.  181 ; 
Collins  V.  Boston  &  Maine  R.  R.  Co.  10  Cush.  506 ;  Smith  v.  Boston,  &a  R.  R.  Co. 
44  N.  H.  325 ;  Richards  v.  Westcott,  2  Bosw.  589.  In  Porter  o.  Hildebrand,  14  Penn. 
State,  129,  a  carpenter  recovered  for  a  reasonable  number  of  tools  as  a  part  of  his 
baggage.  The  wife's  jewelry  was  held  properly  included,  in  M'Gill  v.  Rowand,  3 
Barr,  451.  But  not  jewelry  for  presents  to  friends.  Kevins  v.  Bay  State,  &c.  Co.  4 
Bosw.  225.  A  watch,  in  Jones  v.  Voorhees,  10  Ohio,  145.  Confra,  Bomar  v.  Maxwell, 
tumra.  Pocket  pistols  :  Woods  v.  Devin,  13  111.  746 ;  Davis  v.  Mich.  &c.  R.  R.  Co.  22 
Hi.  278.  Manuscripts  carried  by  a  student,  author,  or  professional  man,  for  study,  or 
use,  or  business.  Hopkins  ».  Westcott,  6  Blatch.  64.  An  opera  glass :  Toledo,  &c. 
B.  R.  Co.  V.  Hammond,  33  Ind.  879.  So  money  necessary  to  deflray  travelling 
expenses,  but  not  money  intended  for  trade  or  investment  or  transportation.  Johnson  v. 
Stone,  11  Humph.  419 ;  Weed  v.  S.  &  S.  R.  R.  Co.  19  Wendell,  534 ;  Jordan  v.  Fall  River 
R.  R.  Co.  5  Cush.  69 ;  Orange  Co.  Bank  v.  Brown,  9  Wendell,  85 ;  Illinois.  &c.  R.  R.  v, 
Copeland,24  ill.  332 ;  Hickock  v.  Naugatuck  R.  R.  Co.  31  Conn.  281 ;  Merrill  v.  Orin- 
neU,  30  N.  Y.  594.  But  see  Hawkins  r.  Hoffman,  6  Hill,  586.  In  Ohio,  as  well  as  in 
several  other  States,  the  owner  of  a  trunk  as  well  as  his  wife  are  competent  witnesses 
to  prove  ita  contents  in  a  suit  against  a  common  carrier ;  but  this  evidence  is  not 
admitted  to  prove  articles  which  are  not  properly  baggage.  Mad  River  &  Lake  Erie 
B.  R.  Co.  V.  Fulton,  20  Ohio,  818. 

[h)  Talmadge  v.  Zanesville  &  Maysville  Road  Co.  11  Ohio,  218;  Stokes  v.  Salton- 
stall,  13  Peters,  181 ;  Ingalls  v.  Bills,  9  Met  1 ;  Maury  v.  Talmadge,  2  M'Lean,  157  ; 
Laing  o.  Colder,  8  Barr,  482,  483;  Caldwell  v.  Murphy,  1  Duer,  233;  Derwort  v, 
Loomer,  21  Conn.  245 ;  Fuller  v.  Naugatuck  R.  R.  Co.  id.  557;  Parish  v.  Reigle,  11 
Grattan  (Va.),  697;  Hegeman  v.  Western  R.  R.  Co.  16  Barb.  353;  Fuller  v.  Tal- 
bot, 23  lU.  357;  Willis  v.  Long  Is.  R.  R.  Co.  32  Barb.  396;  Bowan  v.  N.  Y.  Cent 
R.  R.  Co.  18  N.  Y.  406;  Edwards  e.  Lord,  49  Maine,  274.  A  carrier  is  liable  for  a 
defect  in  the  axle  of  a  car,  though  it  could  not  have  been  detected  without  taking  the 
car  to  pieces.  Alden  v.  New  York,  &a  R.  R.  Co.  26  N.  Y.  102 ;  Boyce  v.  Cal.  Stage 
Co.  25  Cal.  460.  The  carrier  is  not  liable  where  tlie  passenger,  by  the  want  of 
ordinary  care,  has  contributed  to  the  injury.  Pierce  on  American  Railroad  Law,  476. 
The  plaintiff  need  not  prove  that  he  was  not  guilty  of  contributory  negligence.  That 
is  a  defence  that  is  to  be  proved  by  the  other  side.  R.  R.  Co.  v.  Glad  more,  15  Wall 
401.  He  is  bound  to  furnish  reasonably  safe  and  convenient  means  of  travel,  and  to 
exercise  the  ntmost  skill  in  the  use  of  the  means  he  employs,  but  he  is  not  bound  to 
adopt  every  new  improvement  that  may  be  better  than  the  means  he  is  using,  regard- 
less of  cost  He  may  consider  the  nature  and  amount  of  his  business,  and  the  cost  of 
such  improvement  may  be  of  itself  a  sufficient  reason  for  not  adopting  it    Le  Barron 
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§  183.  ContraiA  of  Principal  and  Surety  or  Guaranty,  (a)   The 
contract  of  principal  and  surety  or  guaranty  takes  place  when- 

V.  East  Boston  Ferry  Co.  11  Allen,  818.  See  also  Hegeman  v.  Western  R.  R.  Ca  3  Ker- 
nan,  9.  The  responsibility  of  the  carrier  for  the  carriage  of  slaves  is  to  be  meaaured 
by  the  law  applicable  to  passengers.  Boyce  v.  Anderson,  2  Peters,  160 ;  McOlenaghan 
V.  Brock,  5  liich.  17.  As  to  the  burden  of  proof,  see  Holbrook  v.  Utica  &  Schenec- 
tady R.  R.  Co.  2  Keman,  236 ;  Lucas  v.  Taunton  &  New  Bedford  R.  R.  Co.  6  Gray, 
70.  Pierce  on  American  Railroad  Law,  p.  490 ;  Curtis  v.  Rochester  &  Syracuse  R.  B. 
Co.  18  N.  Y.  684.  The  fact  that  a  train  was  several  hours  behind  time  is  proof 
of  gross  negligence.  Chicago  B.  &  C.  R.  R.  Co.  v.  George,  19  III.  610.  Carriers  of 
passengers  are  liable  to  a  passenger  carried  gratuitously  for  injury  done  to  him  by 
the  gross  negligence  of  themselves  or  their  servants ;  and  it  was  said  that  when  car- 
riers undertake  to  convey  persons  by  the  powerful  but  dangerous  agency  of  steam,  any 
negligence  may  well  deserve  the  epithet  of  "  gross."  Philadelphia  &  Reading  R.  R. 
Co.  V.  Derby,  14  How.  486 ;  see  Carroll  u.  N.  Y.  &  N.  H.  R.  R.  Co.  1  Duer,  671 ;  Steam- 
boat New  World  v.  King,  16  id.  471 ;  Pierce  on  American  Railroad  Law,  pp.  476-88 ; 
Todd  V.  Old  Colony  &c.,  R.  R.  Co.  3  Allen.  18 ;  Ind.  &a  R.  R.  Co.  v.  Munday,  21 
Ind.  4a  Contra,  when  the  pass  is  on  that  condition.  Weils  v.  N.  Y.  &c.  R.  R.  Co.  24 
N.  Y.  181.  Common  carriers  of  passengers  are  bound  to  take  all  passengers  who 
apply,  so  long  as  they  have  convenient  accommodation  for  their  safe  carriage,  and 
tliere  is  no  sufficient  excuse  for  their  refusal.  Jenckes  v.  Coleman,  2  Sumner,  221 ; 
Bennett  v,  Dutton,  10  N.  H.  481 ;  Crouch  v.  L.  &  N.  W.  R.  Co.  26  Eng.  Law  &  Eq.  287. 
Common  carriers  must  carry  all  who  apply,  without  distinction  of  color,  religious 
belief,  or  political  relations  or  prejudices,  but  they  may  separate  their  passengers  by 
other  distinctions  than  those  of  sex,  if  doing  so  is  a  sound  regulation  to  preserve  peace, 
promote  comfort,  secure  order,  or  maintain  the  rights  of  both  carriers  and  passengers. 
Westchester  &  Phila.  R.  R.  Co.  v.  Miles,  66  Penn.  State,  210.  Neither  entry  into  the 
cars,  nor  payment  of  fare,  is  necessary  to  constitute  one  a  passenger.  Being  in  the 
waiting-room  of  a  company,  waiting  for  a  train,  is  sufficient.  Gordon  v.  Grand  S.  && 
R.  R.  Co.  40  Barb.  646 ;  Ohio,  &c.  R.  R.  Co.  v.  Muhling,  SO  111.  9.  They  are  not 
liable  for  injury  to  a  passenger  caused  by  a  mob  along  the  line  of  the  road,  unless 
negligent  in  regard  to  it  Pittsburg,  &c.,  R  R.  Co.  v.  Hinds,  68  Penn.  St.  612. 
Telegraph  Companies  were  held  in  the  earlier  cases  in  the  United  States  to  be  com- 
mon carriers  of  messages,  and  were  held  to  the  responsibility  of  common  carriers. 
They  are  now  held  responsible  only  for  diligence.  A  eood  discussion  of  the  ground 
and  measure  of  responsibility  is  found  in  Ellis  v.  Am.  Tel.  Co.  18  Allen,  226 ;  and  in 
Grinnell  v.  West  Un.  Tel.  Co.  118  Mass.  299.  The  company  is  liable  to  the 
sender  of  a  message  for  lailure  to  forward,  and  for  mistakes  in  the  transmission.  The 
company  is  not  liable  to  Uie  person  to  whom  a  message  is  directed  for  failure  to  for- 
ward it,  unless  such  person  had  contracted  with  the  company  for  its  transmission. 
In  the  United  States,  the  company  is  liable  to  the  receiver  of  a  message  for  misuke 
in  transmission.  N.  Y.  &  Wash.  Print.  Tel.  Co.  w.  Dryburg,  85  Penn.  St.  167  ;  Ellis 
V.  Am.  Tel.  Co.  18  Allen,  226 ;  Elwood  v.  West.  Un.  Tel.  Co.  46  N.  Y.  469  ;  Lowry  ©. 
West  Un.  Tel.  Co.  60  N.  Y.  198;  Aiken  v.  West  Un.  Tel.  Co.  6  So.  Ca.  858;  and  is 
liable  to  the  receiver  for  a  message  forged  and  sent  by  one  of  its  employees.  Bank  of 
Cal.  V.  West  Un.  Tel.  Co.  Supreme  Court  of  Cal.  July  1877.  In  the  United  Sutes 
the  sender  of  the  message  also  has  been  held  liable  to  the  receiver  for  mistake  in 
transmission  made  by  the  company.  Durkee  v.  Vermont  Cent.  R.  R.  Co.  29  Vt 
127  ;  Saveland  v.  Green,  40  Wis.  481.  In  England  it  is  held  that  the  company  is  not 
the  agent  of  the  sender,  and  hence  the  sender  is  not  liable  to  the  receiver  for  mistake 
in  transmission.  Henkel  i;.  Pape,  L.  R.  6  Ex.  7.  And  also  that  a  tort,  which  con- 
sists in,  the  imperfect  performance  of  a  contract,  does  not  give  a  right  of  action  to 
one  who  is  not  a  party  to  the  contract,  and  hence  the  receiver  has  no  action  against 
the  company  for  mistake  in  transmission.  Playford  v.  Un.  King.  El.  Tel.  Co.  L.  R. 
4  Q.  B.  706  ;  Dickson  v.  Renter's  Tel.  Co.  L.  R.  2  C.  P.  Div.  62,  affirmed  on  appeal, 
L.  K.  3  C.  P.  Div.  C.  A.  1.  Where  a  cypher  despatch,  which  the  company's  agents 
had  no  means  of  understanding,  was  by  negligence  sent  incorrectly,  the  company 


(a)  See  8  Kent,  Com.  121 ;  Theobald  on  Principal  and  Surety ;  Pitman  on  Prind- 
pal  and  Surety ;  Fell  on  Guaranty  ;  Reed  v,  Evans,  17  Ohio,  l& ;  Selser  v.  Brock,  8 
Ohio  State,  302 ;  Hall  i;.  Williams,  9  id.  17.  A  surety  against  whom  judgment  has 
been  rendered  may,  without  making  payment  himselt  proceed  in  equity  against  his 
principal,  to  subject  the  estate  of  the  latter  to  the  payment  of  the  debt  Hale  v.  Wet- 
more,  4  Ohio  State,  600. 
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ever  one  person  to  procure  credit  for  another,  undertakes  to  be 
answerable  for  him.  The  origrinal  debtor  is  called  principal^  and 
the  collateral  debtor,  fturety  or  gtuirantor.  The  criterion  of  the 
contract  is,  that  there  is  an  original  debt  or  duty,  for  the  pay- 
ment or  performance  of  which  a  third  person  intervenes,  by  way 
of  additional  security.  The  surety  does  not  take  the  place  of  the 
principal,  and  make  the  debt  absolutely  his  own ;  but  merely 
undertakes  to  pay  in  case  the  principal  does  not.  We  have  seen 
that  the  fifth  section  of  the  statute  of  frauds  requires  the  contract 
of  the  surety  to  be  in  writing,  because  it  is  for  the  debt  of  another, 
and  not  his  own  debt.  Like  other  contracts,  too,  there  must  be  a 
consideration  ;  •  but  whether  this  must  be  expressed  in  writing,  we 
have  seen  is  doubtful.  It  is  not  necessary  that  the  fact  of  being 
surety  should  appear  on  the  face  of  the  writing ;  for  it  may  be 
proved  by  parol.  From  what  has  been  said  of  indorsers  of  nego- 
tiable paper,  you  will  perceive  that  they  become  sureties  for  the 
parties  before  them  on  the  paper,  and  differ  in  no  respect  from 
common  giiarantors,  except  that  by  becoming  parties  to  the  paper 
successively,  each  becomes  a  distinct  and  not  a  joint  surety,  and 
is  entitled  to  notice.  The  most  common  cases  of  sureties,  strictly 
so  called,  are  those  of  bail  in  civil  and  criminal  proceedings,  to  be 
described  hereafter,  and  of  sureties  in  bonds  for  the  performance 
of  official  duty.  It  follows  from  the  nature  of  the  obligation,  that 
it  cannot  exceed  that  of  the  principal,  though  it  may  be  less :  that 
it  must  be  for  the  same  identical  thing  as  that  of  the  principal ; 
and  that  it  must  be  extinguished  by  the  extinction  of  the  prin- 
cipal obligation.  Any  compromise,  therefore,  with  the  principal 
by  which  he  is  discharged,  discharges  the  surety  ;  and  any  altera- 
tion in  the  terms  of  the  original  liability,  without  the  consent  of 
the  surety,  discharges  him  ;  for  it  is  no  longer  the  same  thing  for 
which  he  undertook.  The  most  common  instance  under  this 
head,  is  that  of  giving  time  to  the  principal,  (a)     If  the  creditor, 

was  beld  liable  onlj  in  nominal  damages.  Saunders  v.  Stewart,  L.  R.  1  0.  P.  Dir. 
d26.  For  falling  to  send  such  message,  the  company  is  held  liable  only  in  nominal 
damages.  Candee  v.  West.  Un.  Tel.  Co.  84  Wis.  471.  A  condition  that  the  com- 
pany will  not  be  liable  for  damages  unless  claim  therefor  be  presented  in  writing 
within  sixty  days  after  sending  the  message,  held  valid  and  binding.  Young  v.  West. 
Un.  Tel.  Co.  65  N.  Y.  16.3.  The  condition  on  the  printed  blanks  that  the  company 
will  not  be  liable  beyond  the  cost  of  the  roesssge,  unless  the  message  is  repeated  and  an 
additional  charge  paid  therefor,  held  in  Indiana  unreasonable,  and  inyalid.  West. 
Un.  Tel.  Co.  ».  Fenton,  62  Ind.  1.  Held  valid  in  Passmore  v.  West.  Un.  Tel.  Co.  78 
Penn.  St.  238 ;  Grinnell  v.  West.  Un.  Tel.  Co.  118  Mass.  299,  in  which  last  case,  the 
cases  previous  to  it  are  collated.  But  such  condition  is  valid  only  against  the  sender ; 
it  is  not  valid  against  the  receiver,  whose  right  of  action  is  based  not  on  contract, 
but  on  tort.    La  Grange  o.  Kelly,  26  La.  Ann.  383. 

(a)  Smith's  Mercantile  Law  (Holcombe  &  Gholson),  406,  466.  If  a  surety  yolun- 
tarily  pays  money  on  a  void  obligation,  his  co-surety  is  not  liable  to  contribution. 
Russell  V.  Failor,  1  Ohio  State,  327.  An  alteration  to  discharge  a  surety  must  be 
made  by  a  binding  contract,  and  therefore  upon  a  new  consideration.  Woodworth  v. 
Brinker,  11  Ohio  State,  693 ;  Jones  v.  Brown,  11  Ohio  State,  601 ;  Ide  v.  Church,  14 
Ohio  State,  372 ;  People's  Bank  v.  Parsons,  30  Vt.  711.  In  Ohio,  it  has  been  held  that 
the  payment  of  usurious  interest,  or  even  a  promise  to  pay  it,  is  a  sufficient  consider- 
ation for  a  promise  to  extend  the  time  of  payment,  to  discharge  the  surety.  Blazer 
V.  Bundy,  15  Ohio  Sute,  67 ;  Wood  v.  Newkirk,  16  Ohio  State,  296. 
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without  the  consent  of  the  surety,  enters  into  an  agreement,  or 
does  any  act  by  which  he  precludes  himself  from  proceeding 
against  the  principal  the  moment  the  debt  becomes  due,  he 
thereby  discharges  the  surety ;  but  mere  delay  to  enforce  pay- 
ment does  not  have  this  effect,  (a)  If  the  surety  is  compelled  to 
pay  the  debt,  he  has  his  action  against  the  principal.  If  there  be 
several  co-sureties,  and  one  pays  the  debt,  the  rest  are  liable  to 
contribute  their  share  ;  and  for  this  purpose  we  have  seen  that  ac- 
commodation indorsers  are  held  to  be  co-sureties  in  this  State,  (i) 
At  common  law,  the  surety  could  not  proceed  against  the  prin- 
cipal, until  he  had  first  actually  paid  the  debt ;  and  he  had  no 
means  of  compelling  the  creditor  to  take  any  steps-  to  hasten  pay- 
ment by  the  principal ;  but  we  have  a  statute  fbr  the  relief  of 
sureties  and  bail,  by  which  a  surety,  by  bond,  bill,  or  note,  being 
under  apprehension  that  the  principal  may  remove,  or  become 
insolvent,  may  notify  the  creditor  in  writing  to  sue  the  principal, 
and  if  he  fail  to  do  so,  the  surety  will  be  discharged.  But  this 
statute  does  not  include  sureties  for  guardians,  executors,  admin- 
istrators, or  public  officers.  Also,  when  a  judgment  is  rendered 
against  principal  and  surety,  by  our  statute  the  latter  may  require 
it  to  specify  that  he  is  surety ;  and  may  have  an  execution  first 
issued  against  the  principal,  until  his  property  is  exhausted,  before 
proceeding  against  himself ;  and  should  he  ultimately  be  obliged 
to  pay  the  debt»  he  may  at  once  sue  out  process  against  the  prin- 
cipal, and  have  judgment  rendered  immediately  upon  the  return 
of  such  process,  instead  of  waiting  until  the  next  term,  as  in 
other  cases. 

§  184.  Contract  of  Insurance.  (<?)     The  subject  of  insurance  is 

(a)  8  Kent,  Com.  Ill,  112.  Nor  will  failure  to  present  the  claim  to  the  assifrnee 
where  the  principal  made  an  assignment  for  the  benefit  of  creditors.  Dye  v.  Dye, 
*2l  Ohio  St.  86.  The  strict  rules  of  demand  and  notice  necessary  to  charge  the  in- 
dorsers of  negotiable  paper,  do  not  apply  to  gaaranties.  But  in  the  case  of  a  guaranty 
that  a  note  is  collectible,  the  holder  is  bound  to  use  reasonable  diligenoe  in  collecting 
the  note  and  to  give  reasonable  notice  to  the  guarantor  of  the  failure  of  the  maker  to 
pay  it,  —  and  the  guarantor  is  discharged  where  he  suffers  damage  by  reason  of  the 
neglect  of  the  holder.  Bashford  v.  Shaw,  4  Ohio  State,  263 ;  Wolfe  v.  Brown,  5  id. 
804.  And  if  the  creditor,  in  his  agreement  to  delay  the  prosecution  of  a  suit  against 
the  principal  debtor,  reserves  all  rights  and  remedies  against  the  surety  or  indorser, 
the  surety  or  indorser  is  not  discharged.  Story  on  Prom.  Notes,  §  416 ;  Rees  v.  Ber- 
rington,  2  Ves.  Jr.  (Sumner's  ed.)  544,  notes;  Sohier  v.  Loring,  6  Cush.  587. 

(6)  1  Story,  £q.  Juris.  §§  492-504.  As  to  the  rights  of  subrogation,  see  ConsUnt 
V,  Matteson.  22  III.  546. 

(c)  On  the  subject  of  Insurance,  see  the  English  treatises  of  Park,  Marshall,  BCiU 
ler,  Hughes,  Ellis,  and  Arnold ;  8  Kent,  Com.  lea  48, 49, 50 ;  and  the  American  trea- 
tises of  Phillips,  Duer,  and  Angell.    For  practical  purposes,  I  prefer  Phillips. 

Much  of  the  litigation  respecting  insurance  has  relation  to  concealment^  misrrpreaeth 
tation,  or  warranty,  as  to  which,  see  1  Phillips,  §  524 ;  2  Duer,  381 ;  Angell,  §  174.  A 
fact  is  material  to  the  ritk^  when  it  tends  to  show  its  nature  and  extent,  and  might  rea- 
sonably influence  the  taking  or  refusing  it,  or  the  amount  of  premium.  Concealment  is 
the  suppression  of  such  a  fact,  when  the  other  party  has  not  tlie  means  of  knowing, 
or  is  not  presumed  to  know  it.  Misrepresentation  is  a  false  statement  with  regard  to 
such  a  fact  Both  are  supposed  to  precede  the  making  of  the  policy,  and  to  have  an 
influence  thereupon ;  and  the  rule  as  to  both  is,  that  if  either  party,  whether  by  de- 
sign or  oversight,  conceals  or  misrepresents  a  material  fact,  the  contract  will  be  void. 
Ii£iteriality  is  a  question  of  fact  for  the  jury.    A  warranty  is  either  expretttd  in  words 


PABTIGULAB  CONTBAGTS.  513 

one  of  yast  compass  and  importanoe*  It  comprehendd  three  prin- 
cipal subdivisions  or  branches:  namely,  marine^  fire^  and  life  in- 
9uranee;  on  each  of  which  volumes  have  been  written.  The  utility 
of  insurance  is  beyond  all  question.  It  serves  to  equalize  misfor- 
tunes, by  distributing  the  enects  of  an  individual  calamity  among 
many ;  or  to  shift  inevitable  losses  from  those  who  can  ill  afford  to 
bear  them,  to  those  who,  in  the  aggregate,  derive  profit  therefrom. 
It  is,  therefore,  a  contract  highly  favored  by  the  law.  We  have 
no  law  prohibiting  individuals  from  insuring,  but  the  business  is 
chiefly  conducted  by  incorporated  companies.  The  contract  of 
insurance  may  be  defined  to  be,  a  contract  in  which  one  party,  for 
a  stipulated  sum,  agrees  to  indemnify  another  against  certain  risks 
or  perils  therein  specified.  The  contract  itself  is  called  policy,  from 
the  Italian  word  polizza;  the  price  paid  for  insurance,  premium; 
the  party  insuring,  insurer  ov  underwriter ;  and  the  other  party 
insured  or  assured.  1  shall  make  some  general  remarks  on  each 
of  the  three  branches  of  insurance  above  named. 

1.  Marine  Insurance.  Here  the  object  is  indemnity  against  the 
perils  of  navigatiort.  These  perils  are  usually  specified  in  the  pol- 
icy ;  and  they  may  include  all  casualties  to  which  the  ship  or 
cargo  may  be  exposed,  except  those  which  good  morals  or  public 
policy  require  should  not  be  insured  against.  The  most  common 
perils  are  lightning,  tempest,  fire,  shipwreck,  capture,  robbery, 
blockade,  embargo,  and  barratry.  Barratry  here  means  fraudu- 
lent misconduct  of  the  master  or  his  mariners,  without  the  consent 
or  connivance  of  the  owner ;  for  no  man  can  insure  against  his 
own  misconduct.  Yet  on  the  score  of  morality,  the  law  of  insur- 
ance is  not  over  scrupulous ;  for  it  permits  a  party  to  insure  against 
the  perils  incident  to  an  illicit  or  contraband  trade,  as  it  respects 
foreign  nations.  The  ordinary  sul^ects  of  insurance  are  the  ship, 
including  tackle  and  furniture,  the  cargo  and  freight,  and  some- 
times profit  and  commissions.  Seamen  are  not  permitted  to  insure 
their  wages,  because  this  would  take  away  a  strong  stimulus  to 
exertion.  The  propriety  of  allowing  wager  policies^  where  persons 
insure  upon  the  mere  hope  or  expectation  of  profit  without  having 
any  actual  interest  at  risk,  may  well  be  doubted.  Such  policies  are 
expressly  prohibited  in  many  places,  and  would  probably  come 

contained  in  the  policj,  or  implied  from  Ruch  words.  Its  consequences  flow  from  the 
policy,  and  not  from  any  thing  preceding.  It  is  not  an  inducement  to  making  the 
contract,  but  a  part  of  the  contract  when  made,  and  operates  as  a  condition  of  its 
validity.  Hence  the  materiality  of  the  fact  warranted  is  not  in  question.  There 
must  be  e  strict  and  literal,  not  merely  a  substantial,  compliance.  This  is  a  hard  rule, 
and  there  is  a  tendency  to  relax  it  For  leading  cases  on  these  topics,  see  Carter  v. 
Boehm,  8  Burrows,  1905;  Lynch  v.  Dunsford,  14  East,  494;  Curry  v.  Com.  Ins.  Co. 
10  Pick.  686 ;  Fowler  v.  iEtna  Ins.  Co.  6  Cowen,  678 ;  Bufe  p.  Turner,  6  Taunt.  838; 
N.  Y.  Bowery  ».  N.  Y.  Fire  Ins.  Co.  17  Wendell,  869 ;  Jennings  v,  Chenango,  2  Denio, 
75;  Duncan  v.  Sun,  6  Wendeii,  488;  Shaw  v.  Robberds,  1  Neville  &  Perry,  279;  a.  c. 
6  Ad.  &  EL  76 ;  Smith  v.  Columbia,  17  Penn.  State  Rep.  268 ;  Gates  v.  Madison,  1 
Selden,  469 ;  Protection  v.  Harman,  2  Ohio  State,  462 ;  Clark  v.  Man.  Ins.  Co.  8  How. 
236;  Wall  v.  East  River,  8  Selden,  370;  Meade  v.  North  Ins.  Co.  3  id.  680;  Miller 
V.  W.  F.  M.  Ins.  Co.  1  Handy,  208.  As  to  the  party  in  whose  name  the  suit  is  to  be 
brought    Protection  Ins.  Co.  v.  Wilson,  6  Ohio  State,  663. 
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within  our  statute  against  gaming.  Indeed,  such  policies  are 
contrary  to  the  fundamental  idea  of  insurance,  which  is  indem- 
nity against  loss ;  for  there  can  be  no  apprehension  of  loss,  when 
there  is  nothing  at  risk.  Yet  wager  policies  of  this  description 
have  sometimes  been  sustained,  when  the  underwriter  knew  that 
the  insured  had  nothing  at  risk.  There  is  a  distinction  between 
open  and  valued  policies.  An  open  policy  is  where  the  amount  of 
interest  is  not  specified,  but  left  to  be  proved  in  the  event  of  loss. 
A  valvsd  policy  is  where  the  parties  have  fixed  a  value  to  the  sub- 
ject insured,  which  shall  be  binding  in  case  of  loss.  It  is  obvious 
that  all  wager  policies  must  be  valued  policies ;  but  the  fact  of  valu- 
ation will  not  of  itself  sustain  them,  because  the  valuation  in  the 
policy  is  held  not  to  be  so  entirely  conclusive  but  that  the  insurer 
may  prove  that  the  whole  subject  of  insurance  was  never  at  risk. 
Still  more,  he  may  show  that  there  was  no  interest  whatever  at 
risk.  When  a  loss  occurs  within  the  perils  insured  against,  it  is 
eWhev  partial  or  total.  It  is  usual  to  insert  a  memorandum  in  the 
policy,  that  the  insurer  shall  not  be  answerable  for  any  partial  los9 
within  a  certain  per  centum^  commonly  five.  The  object  is  to  ex- 
clude trifling  injuries,  and  sometimes,  on  certain  articles  liable  to 
gradual  deterioration,  all  partial  loss  is  excluded,  for  the  same  rea- 
son. Where  the  policy  is  open,  the  value  is  estimated  at  the  place 
of  departure,  adding  expenses.  The  policy  contains  a  special  author- 
ity to  the  master  to  incur  expense  in  preventing  los?s  or  saving 
property ;  and  from  the  moment  of  disaster,  he  becomes  the  agent 
as  well  for  the  insurer  as  the  insured.  In  adjusting  a  partial  in- 
jury to  the  ship,  where  the  insurer  pays  for  the  repairs,  the  rule  is, 
to  allow  one-third  of  the  value  of  the  new  materials,  for  their 
increased  value  above  the  old.  A  total  loss^  strictly  so  called, 
seldom  occurs;  and  when  it  does,  the  custom  is  tp  stipulate 
that  the  insurer  shall  deduct  a  small  per  centum^  say  two  or  three, 
from  the  whole  amount  of  insurance,  in  order  to  take  from  the 
insured  all  motive  to  desire  a  total  loss,  from  the  certainty  of  a 
full  indemnity.  But  a  technical  total  loss  occurs  whenever  the  dam- 
age exceeds  one-half  the  amount  at  risk;  because  then  the  in- 
sured has  a  right  to  abandon  to  the  insurer,  and  proceed  for  a 
total  loss.  From  the  moment  of  such  abandonment,  the  thing 
insured  becomes  the  property  of  the  insurer,  and  every  thing 
is  done  at  his  risk  and  expense,  (a)  The  contract  of  insurance 
is  pre-eminently  one  of  good  faith.  The  insured  is  bound  to 
make  a  full  disclosure,  at  the  time  of  taking  out  the  policy,  of  all 
matters  affecting  the  risk,  within  his  particular  knowledge.  And 
during  the  continuance  of  the  risk,  he  must  do  nothing,  hy  devia- 
tion, negligence,  or  otherwise,  to  increase  the  risk.  The  loss  may 
have  occurred  before  the  insurance  is  effected,  but  the  insured 
must  not  know  this.  The  expression  "Zo8t  or  not  lost"  in  the  pol- 
icy, does  not  save  the  insured,  if  he  knew  of  the  loss.    There 

(a)  Cincinnati  Ins.  Co.  v.  Dnffleld,  6  Ohio  Stete,  200. 
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is  also  an  implied  warranty  on  the  part  of  the  insured  that  the 
ship  is  in  all  respects  seorworthy  at  the  commencement  of  the  risk ; 
which  includes  not  only  a  sufficient  ship,  tackle  and  furniture,  but 
also  a  sufficient  master  and  crew.  In  case  of  double  inmirance^ 
where  policies  do  not  stipulate  the  contrary,  the  rule  of  contribution 
applies,  and  each  insurer  contributes  in  proportion  to  his  amount. 
2.  Fire  Imuranee.  (a)  Fire  is  one  of  the  perils  in  marine  in- 
surance ;  but  I  speak  now  of  insurance  against  fire  on  land.  In 
this,  however,  there  is  little  that  is  peculiar.  The  character  and 
situation  of  the  building  must  be  fully  described  by  the  applicant, 
and  the  purpose  for  which  it  is  occupied;  and  no  change  in  either 
can  be  made  by  which  the  risk  is  increased.  (6)   If  the  fire  happen 

(a)  When  the  agreement  to  insure  is  complete,  and  the  appUcant  has  complied 
with  all  the  conditions  imposed,  the  risk  commences,  although  the  policy  may  not 
have  been  issued.  Hamilton  v.  Lycoming  Ins.  Co.  6  Barr  (Penn.),  389;  Palm  v. 
Medina  Fire  Ins.  Co.  20  Ohio,  629 ;  Kentucky  Mutual  Insurance  Co.  v.  Jenks.  6  Ind. 
(Porter)  96;  Lightbody  v.  North  American  Ins.  Co.  23  Wendell,  18;  Carpenter  v. 
Mutual  Safety  Ins.  Co.  4  Sandf.  Ch.  408 ;  Snydam  v.  Columbus  Ins.  Co.  18  Ohio,  469; 
Neyille  v,  Cincinnati  Ins.  Co.  19  id.  452 ;  Hallock  v.  Commercial  Ins.  Co.  2  Dutciter, 
268.  The  contract  of  insurance  may  be  made  by  letter.  Tayloe  v.  Merchants'  Fire 
Ins.  Co.  9  How.  390;  Mactier  v.  Frith,  6  Wendell,  103.  In  the  absence  of  any  stat- 
ute, a  yerbal  contract  of  insurance  is  binding.  Trustees  First  Baptist  Church  v.  Brook* 
lyn  Fire  Ins.  Co.  19  N.  Y.  305 ;  Mobile  Marine  Dock  &  Mut.  Ins.  Co.  v,  McMillan,  81 
Ala.  711 ;  Post  t;.  iBtna  Ins.  Co.  43  Barb.  361 ;  Kelly  v.  Commonwealth  Ins.  Co.  10 
Bosworth,  82  ;  Audubon  v.  Excelsior  Fire  Ins.  Co.  27  N.  Y.  216 ;  Commercial  Mut 
Marine  Ins.  Co.  v.  Union  Mut.  Ins.  Co.  19  How.  318.  Though  the  charter  of  an 
insurance  company  provides  that  the  policies  are  to  be  signed  by  the  president,  this 
does  not  prevent  the  corporation  from  making  an  oral  contract  for  insurance.  San- 
bom  V.  Fireman's  Ins.  Co.  16  Gray,  448 ;  Walker  t;.  Metropolitan  Ins.  Co.  66  Maine, 
371.  But  see  Henning  v.  United  States  Ins.  Co.  47  Mo.  426.  The  question  has  been 
raised  whether  the  stamp  laws  affect  this,  but  I  do  not  see  why  they  should  prevent 
this- contract  being  verbal  any  more  than  any  other.  All  contracts  are  required  to  be 
■tamped,  if  on  paper,  but  it  has  never  been  thought  that  this  required  all  contracts  to 
be  written.  West  Mass.  Ins.  Co.  i^.  Dufifey,  2  Kansas,  347.  It  is  held  that  the  state- 
ments in  the  application  when  referred  to  "  as  forming  a  part  of  the  policy,"  will  have 
the  effect  of  a  warranty.  Burrett  v.  Saratoga  County  Mutual  Fire  Ins.  Co.  6  Hill,  188 ; 
Murdock  v.  Chenango  County  Mutual  Ins.  Co.  2  Comst.  210;  Sexton  v.  Montgomery 
County  Mutual  Ins.  Co.  9  Barb.  200 ;  Kennedy  i;.  St.  Lawrence  County  Mutual  Ins. 
Co.  10  id.  285;  Williams  v,  N.  £.  Mutual  Fire  Ins.  Co.  81  Maine,  224.  CotUra,  if  not 
thus  referred  to.  Jeflbrson  Ins.  Co.  v.  Cotlieal,  7  Wend.  72 ;  Snyder  v.  Farmers'  Ins. 
Co.  13  id.  92 ;  8.  c.  16  id.  481.  See  Sheldon  v.  Hartford  Fire  Ins.  Co.  22  Conn.  2:^ ; 
Jennings  v.  Chenango  Mutual  Ins.  Co.  2  Denio,  75 ;  Protection  Ins.  Co.  v.  Harmer, 
2  Ohio  State,  452. 

(6)  Sillem  v.  Thornton,  26  Eng.  Law  &  Eq.  288 ;  Glen  v.  Lewis,  20  id.  364;  Stet- 
son V.  Mass.  Mutual  Fire  Ins.  Co.  4  Mass.  830 ;  Jefferson  County  Ins.  Co.  v.  Cothoal, 
7  Wendell,  72 ;  Grant  v.  Howard  Ins.  Co.  6  Hill.  10 ;  Richards  v.  Protection  Ins.  Co. 
80  Maine,  278 ;  Moore  v.  Protection  Ins.  Co.  29  id.  97  ;  Billings  v.  Tolland,  20  Conn. 
130 ;  Harris  v.  Columbiana  Ins.  Co.  4  Ohio  State,  285  ;  Washington  Mutual  Ins.  Co. 
V.  Mer.  &  Man.  Mutual  Ins.  Co.  6  id.  450;  Sarsfield  v.  Metropolitan  Ins.  Co.  61 
Barb.  479.  Want  of  explicitness  to  the  answers  to  interrogatories  is  waived  by  tlie 
issuing  of  the  policy.  Nichols  v,  Fayette,  &c.  Ins.  Co.  1  Allen,  63 ;  Liberty  Hall  Ass.* 
V.  Housatonic  Mut.  Fire  Ins.  Co.  7  Gray,  261.  Where  the  "  storing  "  of  hazardous 
articles  is  proliibited,  the  policy  is  held  not  to  be  vitiated  where  tiie  storing  is  not  the 
principal  object  of  the  deposit,  but  is  merely  incidental  to  it,  as  only  for  consumption 
or  other  temporary  purposes.  N.  Y.  Equitable  Ins.  Co.  v.  Langdon,  6  Wendell,  623 ; 
8.  c.  1  Hall,  226 ;  O'Neil  v.  Buffalo  Fire  Ins.  Co.  3  Comst.  122;  Hynds  v.  Schenectady 
County  Mutual  Ins.  Co.  16  Barb.  119;  RafFerty  v.  New  Brunswick  Fire  Ins.  Co.  8 
Harrison,  480;  Harris  v.  Columbiana  Ins.  Co.  4  Ohio  State,  286.  But  see  Glen 
V.  Lewis,  20  Eng.  Law  &  Eq.  364.  See  Mead  v.  Northwestern  Ins.  Co.  3  Selden, 
630 ;  Westfall  v.  Hudson  River  Fire  Ins.  Co.  2  Keman,  289 ;  Lee  v.  Howard  Fire  Ins. 
Co.  8  Gray,  688 ;  Macomber  t;.  Howard  Fire  Ins.  Co.  7  id.  267.    As  to  misstatements 
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through  the  gross  misconduct  or  the  intentional  act  of  the  insured, 
the  insurer  is  clear,  (a)  The  policy  may  be  either  open  or  valued, 
but  is  usually  valued ;  and  an  insurance  upon  a  building  does  not 
cover  the  movables  in  the  building,  unless  by  express  stipulation. 
Whatever  is  saved  from  the  fire  goes  to  the  benefit  of  the  insured ; 
that  is,  the  insurer,  to  the  extent  of  his  undertaking,  must  make 
good  the  amount  actually  lost,  and  not  merely  the  proportion  which 
the  amount  lost  bears  to  the  whole  amount.  (&)  There  is  no  such 
thing  as  abandonment  for  a  total  loss.  The  insurer  may  always 
repair,  if  he  chooses;  but  the  rule  of  one-third  new  for  old  does 
not  here  apply,  (e?)  It  is  usual  to  enumerate  certain  articles,  and 
certain  occupations,  which,  by  reason  of  the  very  great  hazard  of 
fire,  are  excluded  from  the  policy,  (d) 

of  the  distance  of  other  buildings,  see  Burritt  v.  Saratoga  Coanty  Mutual  Ins.  Co.  6 
Hill,  188 ;  Jennings  v.  Chenango  County  Mutual  Ins.  Co.  2  Denio,  76 ;  Wilson  v. 
Herkimer  Co.  &c.  2  Selden,  68 ;  Wall  u.  East  RiTer  Mutual  Ins.  Co.  8  id.  870;  Gates 
V.  Madison  County  Mutual  Ins.  Co.  2  Comst.  48 ;  s.  o.  1  Selden,  469;  Hall  v.  People's 
Mutual  Fire  Ins.  Co.  6  Gray,  186 ;  Allen  v.  Charlestown  Mutual  Fire  Ins.  Co.  6  id. 
884.  As  to  misstatements  of  title,  see  Smith  v.  Bowditch  Mutual  Fire  Ins.  Co.  6 
Cush.  448;  Allen  v.  Charlestown  Mutual  Fire  Ins.  Co.  6  Gray,  384 ;  Jenkins  v,  Quincy 
Mutual  Fire  Ins.  Co.  7  id.  870. 

(a)  But  the  mere  negligence  of  the  assured  or  his  servants,  where  there  is  no 
firaud.  is  not  sufficient  to  defeat  the  policy.  Shaw  v,  Robberds,  6  Ad.  &  El.  76,  83 ; 
B.  o.  1  N.  &  P.  279 ;  Columbia  Ins.  Co.  v.  Lawrence,  10  Peters,  617,  618 ;  Waters  v. 
Merchants'  Louisville  Ins.  Co.  11  id.  226;  Perrin  t*.  Protection  Ins.  Co.  11  Ohio,  147, 
overruling  Lodwick  u.  Kennedy,  6  id.  488 ;  St.  Louis  Ins.  Co.  v.  Glasgow,  8  Missouri, 
718 ;  Mathews  v,  Howard  Ins.  Co.  13  Barb.  234,  overruling  Grim  v.  Phoenix  Ins.  Co. 
18  Johns.  461 ;  Hynds  v.  Schenectady  County  Ins.  Co.  16  id.  119 ;  St  John  v.  Am. 
Mut  F.  &  M.  Ins.  Co.  1  Duer  (Sup.  Ct),  371 ;  Copeland  v,  N.  E.  Ins.  Co.  2  Me.  432; 
Chandler  v.  Worcester  Fire  Ins.  Co.  3  Cush.  328 ;  Butman  v.  Monmouth  Fire  Ins. 
Co.  86  Maine,  227  ;  Catlin  v.  Springfield  Fire  Ins.  Co.  1  Sumner,  484;  Henderson  v. 
Western  Marine  and  Fire  Ins.  Co.  10  Rob.  (La.)  164;  Cumberland,  &c.  Co.  v.  Douglas, 
68  Penn.  State,  419.  But  if  the  negligence  of  the  insured  himself  amounts  to  real 
recklessness  or  misconduct,  it  will,  it  seems,  be  a  defence  to  an  action  on  the  policy. 
Johnson  v.  Berkshire  Ins.  Co.  4  Allen,  388.  As  to  the  distinction  between  reckless- 
ness or  misconduct  and  mere  negligence,  see  Citizens*  Ins.  Co.  v.  Marsh,  41  Penn. 
State,  386.  Where  the  policy  is  payable  to  a  third  party  in  case  of  loss,  he  is  affected 
by  the  acts  of  the  assured,  m  the  absence  of  any  special  provision  relieving  him  from 
responsibility  for  such  acts  of  the  assured.  Fogg  v.  Middlesex  Mutual  Fire  Ins.  Co. 
10  Cush.  846;  Hale  v.  Mechanics'  Mutual  Fire  Ina,  Co.  6  Gray,  169;  Groavenor  v. 
Atlantic  Fire  Ins.  Co.  17  N.  Y.  391. 

(6)  Trull  V.  Roxbury  Mutual  Fire  Ins.  Co.  8  Cushing,  267. 


ic)  Brinley  v.  National  Ins.  Co.  11  Met.  196. 


,  /)  The  insurance  being  against  fire,  there  must  generally  be  actual  ignition  to 
bring  the  loss  within  the  policy.  Therefore,  a  loss  by  intense  heat,  the  explosion  of 
steam,  lightning,  or  the  removal  of  goods  through  apprehension  of  a  neighboring 
fire,  is  not  within  the  policy.  Austin  v.  Drewe,  6  Taunt.  486;  s.  c.  4  Camp.  860; 
Millaudon  v.  N.  O.  Ins.  Co.  4  La.  An.  16;  Babcock  v.  Montgomery  County  Mutual  Ins. 
Co.  6  Barb.  637 ;  s.  c.  4  Comst.  826;  Kenniston  v,  Mer.  Co.  Mutual  Ins.  Co.  14  N.  H- 
841 ;  Hillier  v.  Alleghany  County  Mut.  Ins.  Co.  3  Barr  (Penn.),  470.  But  losses 
through  bona  fide  efforts  to  extinguish  the  fire,  as  by  wetting  and  soiling  goods,  or 
losses  by  theft,  consequent  upon  their  forced  removal,  are  fairly  within  the  policy. 
Witherel  v.  Maine  Ins.  Co.  49  Maine,  200 ;  Newmark  i;.  Liverpool,  &c.  Ins.  Co.  30 
Missouri,  160;  Talamon  v.  Home,  &c.  Ins.  Co.  16  La.  An.  426;  Wbitchorst  v. 
Fayetteville,  &c.  Ins.  Co.  6  Jones  Law,  362 ;  Tilton  i;.  Hamilton  Ins.  Co.  1  Bosworth, 
367.  And  where  the  loss  is  incurred  in  the  bona  fide  removal  of  goods  in  consequence 
of  the  dangerous  proximity  of  afire,  it  is  within  the  policy,  though  the  building  in  which 
they  were  contained  never  actually  catches.  Leiber  v.  Liverpool,  &c.  Ins.  Co.  6  Bush 
(Ky.),  639 ;  White  v.  Republic,  &c.  Ins.  Co.  67  Maine,  91.  Where  the  policy  containa 
an  exception  of  "  explosion,'*  what  language  will  include  as  loss  by  fire  consequent 
upon  tlie  explosion,  and  what  will  not,  see  United  L.  F.  &.  M.  Ins.  Co.  v.  Foote^  22  Ohio 
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3.  lAfe  Iniuranee.  (a)   This  is  a  contraot  by  which  the  insurer, 

State,  340 ;  Boatmen's  F.  &  M.  Ins.  Ca  v.  Parker,  23  Ohio  State,  86.  The  insurer  must 
have  an  interest  in  the  property  insured,  both  when  the  insurance  is  effected  and  when- 
the  loss  occurs,  and  this  interest  may  be  legal  or  equitable.  M'Giyney  o.  Phosnix 
Ins.  Co.  1  Wendell,  85 ;  Tjler  n.  Fire  Ins.  Co.  12  Wendell,  607 ;  s.  c.  16  id.  386;  Swift 
p.  Vt,  Mutual  Ins.  Co.  18  Vt.  305 ;  Perry  County  Ins.  Co.  v.  Stewart,  19  Penn.  State, 
45 ;  Insurance  Co.  v.  Updegraff,  21  id.  513.  Fowler  v.  New  York,  &c.  Ins.  Co.  26  N.  Y. 
422. 

Thus  the  mortgagor  and  mortgagee  may  each  insure  the  premises.  The  mort- 
gagor, in  case  of  loss,  can  recover  the  full  value  of  the  premises,  not  exceeding  the 
sum  insured.     But  the  mortgagee  cart  only  recover  the  value  of  his  debt,  and  if  it  is 

Eiid,  he  can  recover  nothing.  Carpenter  v.  Providence  Ins.  Co.  16  Peters,  496 ;  Mot> 
y  r.  Manuf.  Ins.  Co.  29  Maine,  837.  French  v.  Rogers,  16  N.  H.  177.  It  haa 
recently  been  held,  that  the  mortgagee  may  recover  of  the  insurers  the  sum  insured, 
and  that  the  insurers  are  not  entitl^  to  be  subrogated  to  his  rights  against  the  mort- 
gagor. King  V.  State  Mutual  Fire  Ins.  Co.  7  Cushing,  1.  But  see  the  authoritiei 
there  cited,  and  Smith  v.  Columbia  Ins.  Co.  17  Penn.  State,  253 ;  Insurance  Co.  «• 
Updegraff,  21  id.  518 ;  Pentz  v,  JEtna  Fire  Ins.  Co.  3  Edw.  Ch.  341 ;  s.  c.  9  Paige, 
668 ;  Morrison  v,  Tennessee  M.  &  F.  Ins.  Co.  18  Missouri,  262 ;  Cashing  v.  Thompson, 
34  Maine,  496 ;  Quebec  Fire  Ina.  Co.  v.  St  Louis,  22  Eng.  Law  &  £q.  73 ;  Loomis  o. 
Eagle  Life  &  Health  Ins.  Co.,  6  Gray,  396 :  Concord  Ins.  Co.  v.  Woodbury,  46  Maine, 
447. 

The  alienation  of  the  interest  of  the  insured  avoids  the  policy,  unless  made  with 
the  consent  of  the  insurer.  Carpenter  v.  Providence  Washington  Ins.  Co.,  16  Peters, 
602 ;  Wilson  v.  Hill,  3  Met.  66.  But  a  mortgage  is  held  not  to  be  such  an  alienation. 
Jackson  v.  Mass.  Mutual  Fire  Ins.  Co.,  23  Pick.  418 ;  Conover  v.  Mutual  Ins.  Co.,  8 
Benio,  254 ;  Shepherd  v.  Union  Mutual  Fire  Ins.  Co.,  88  N.  H.  232 ;  Smith  v.  Mon- 
mouth, &c.  Ins.  Co.,  60  Maine,  96.  Contra,  M'CulIoch  v.  Indiana  Mutual  Fire  Ins. 
Co.,  8  Blackf.  60.  Where  •  notice  is  required  to  be  given  of  all  alterations  in  the 
ownership,  or  incumbrances,  a  mortgage  is  included.  Edmonds  v.  Mutual  Ins.  Co.,  I 
Allen,  311 ;  Hutchins  v.  Cleveland  Mutual  Ins.  Co.  11  Ohio  State,  477.  Where  the 
charter  of  a  Mutual  Insurance  Company  requires  incumbrances  to  be  noticed  in  the 
written  application,  or  the  policy  is  to  be  void,  a  verbal  notice  of  an  incumbrance  it 
sot  sufficient.  Smith  v.  Farmers'  Ins.  Co.,  19  Ohio  State,  287.  The  seizure  and  sale 
of  the  property  on  execution,  even  when  the  assured  has  only  an  equity  of  redemp- 
tion, are  not  an  alienation  so  long  as  the  right  to  redeem  the  property  seized  remains. 
Strong  r.  Ins.  Co..  10  Pick.  40;  Clark  v.  N.  E.  M.  F.  Ins.  Co.,  6  Cush.  842;  Rice  ». 
Tower,  1  Gray,  426 ;  see  Buffum  t;.  Bowditch,  10  Cush.  640.  Whether  the  divesting 
of  all  interest  of  the  assured  by  operation  of  law,  as  by  the  foreclosure  of  a  mort- 
gage, is  an  alienation,  may  be  considered  an  open  question ;  but  the  better  opinion  it 
that  it  is  an  alienation.  McLaren  v.  Hartford  Fire  Ins.  Ca,  1  Selden,  151 ;  Bragg  v. 
N.  E.  Mutual  Fire  Ins.  Co.,  6  Foster  (N.  H.),  289.  Such  a  sale  has  been  held  an 
alienation,  although  subsequently  to  the  loss  the  sale  is  set  aside  by  consent  Mt 
Vernon  Man.  Co.  v.  Summit  Co.  Mutual  Ins.  Co.,  10  Ohio  State,  847.  A  conveyance 
in  trust  for  creditors,  though  in  fraud  of  the  insolvent  laws,  is  an  alienation.  Dad- 
mun  Man.  Co.  v.  Worcester  Mutual  Fire  Ins.  Co.,  11  Met.  429.  An  assignment  in 
insolvency  is  an  alienation.  Young  v.  Eagle  Ins.  Co.,  14  Gray,  150.  A  rale  by  one 
Joint  owner  of  his  interest  to  the  other  in  the  property  insured,  has  been  held  to  be 
an  alienation.  Howard  v.  Albany  Ins.  Co.,  3  iJenio,  ^1 ;  Af urdoch  v,  Chenango  Co. 
Mutual  Ins.  Co.,  2  Comst.  210;  Tillou  v.  Kingston  Mutual  Ins.  Co.,  1  Selden,  406; 
B.  G.  7  Barb.  670 ;  Dreher  v.  ^Etna  Fire  Ins.  Co.,  18  Missouri,  128.  But  contra,  Wilson, 
9.  Genesee  Mutual  Ins.  Co.,  16  Barb.  611.  A  contract  to  convey  is  not  an  alienation. 
Trumbull  v.  Portage  Countj  Mutual  Ins.  Co.,  12  Ohio,  306 ;  Masters  v.  Madison 
County  Mutual  Ins.  Co.,  11  Barb.  624 ;  Perry  County  Ins.  Co.  v.  Stewart,  19  Penn. 
State,  45 ;  Morrison  v.  Tennessee  Marine  &  Fire  Ins.  Co.,  18  Missouri,  262. 

(a)  See,  in  addition  to  the  treatises  on  Insurance  already  cited,  the  recent  works 
of  Reynolds  and  Bunyon  on  Life  Insurance.  As  to  the  time  when  the  insurance 
beipns,  see  Kentucky  Mutual  Ins.  Co.  v.  Jenks,  6  Ind.  fPorter)  96.  A  condition  in 
an  insurance  policy  that  a  suit  upon  the  same  shall  be  Drought  only  in  the  county 
where  the  company  is  established,  is  not  binding  on  the  assured.  Nute  i^.  Hamilton 
Mutual  Ins.  Co.,  6  Gray,  174;  Hall  v.  People's  Mutual  Fire  Ins.  Co.,  6  id.  186.  But 
a  provision  limiting  the  time  within  which  the  suit  is  to  be  brought,  is  valid.  Port- 
age Co.  Mutual  Fire  Ins.  Co.  ».  West,  6  Ohio  State,  699 ;  Cray  v.  Hartford  Fire  Int. 
Co.,  1  Blatchford,  C.  C.  280 ;  Wilson  v,  iEtna  Ins.  Co.,  20  Vt.  99 ;  Amesbury  v.  Bow- 
ditch  Mutual  Fire  Ins.  Co.,  6  Gray,  696;  Fullam  v.  N.  Y.  Union  Int.  Co.,  7  id.  61. 
Contra,  French  v.  Lafayette  Int.  Co.,  6  McLean,  66L 
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for  a  fixed  premium,  undertakes  to  pay  a  stipulated  sum,  if  the 
person  whose  life  is  insured  die  within  the  time  for  which  insur- 
ance is  effected.  The  sum  paid,  by  way  of  premium,  may  be  either 
a  sum  in  gross,  or  a  sum  annually.  The  term  of  insurance  may 
be  either  a  given  number  of  years,  or  for  life ;  and  the  life  insured 
may  either  be  that  of  the  person  who  procures  the  insurance,  or 
that  of  any  other  person  in  whose  life  he  is  actually  interested,  (a) 
The  rules  by  which  life  insurance  is  governed  are  founded  upon 
a  calculation  of  the  average  chances  of  human  life  in  certain  regions, 
and  they  are  as  fixed  and  certain  as  any  other  rules.  The  appli- 
cant is  required  to  furnish  a  written  answer  to  a  set  of  queries 
relating  to  his  age,  habits,  occupation,  constitution,  and  the  like ; 
and  similar  queries  are  usually  addressed  to  his  medical  adviser, 
and  to  some  intimate  friend.  These  answers  become  part  of  the 
contract ;  and  any  misrepresentation  or  concealment  vitiates  the 
policy.  (6)     Restrictions  are  usually  inserted,  as  to  the  places  to 

(a)  A  contract  by  which  an  association  for  a  consideration  engages  to  pay  money 
at  the  death  of  a  member  to  one  who  has  an  interest  in  his  life,  is  a  contract  of  insar- 
ance,  notwithstanding  the  amount  to  be  paid  is  not  a  gross  sum,  but  is  graduated  by 
the  number  of  members  holding  similar  contracts ;  notwithstanding  the  premium  to 
be  paid  depends  upon  the  contingency  of  tlie  death  of  members ;  and  notwithstand- 
ing it  provides  no  means  of  enforcing  the  payment  of  the  consideration.  Com.  r. 
Wetherbee,  105  Mass.  162. 

{b)  Vose  V,  Eagle  Life  and  Health  Ins.  Co.,  6  Cush.  42;  ^files  o.  Conn.  Mutual 
Life  Ins.  Co.,  3  Gray,  680 ;  Geach  v,  Ingall,  14  Meeson  &  Wels.  05 ;  Anderson  v.  Fitz- 
gerald. 24  £ng.  Law  &  Eq.  1 ;  Duckett  v.  Williams,  2  Cr.  &  Mees.  348 ;  s.  c.  4  Tyrwh. 
240 ;  Hartman  u.  Keystone  Ins.  Co.,  21  Penn.  State,  466.  As  to  the  effect  of  the 
husband's  declarations  in  relation  to  his  health,  where  the  policy  is  taken  out  in  the 
wife's  name  and  for  her  sole  use,  see  Fraternal  Mut  Life  Ins.  Co.  r.  Applegate,  7 
Ohio  State,  292. 

Enioppel  of  the  Company  by  ad  of  agent.  The  change  introduced  into  the  business 
of  insurance  by  the  use  of  solicitmg  agents  has  induced  a  modification  of  the  old 
rules  as  to  representations  and,  in  some  cases,  as  to  warranties.  The  suprenoe  court 
Qf  the  United  States  has  held,  and  affirmed  and  reaffirmed  the  holding,  that  the 
agent  acts  as  agent  of  the  company,  not  of  the  applicant,  in  taking  the  application ; 
that  the  powers  of  the  agent  will  not  be  narrowed  by  limitations  not  communicated 
to  the  person  with  whom  he  deals,  and  the  company  must  be  held  responsible  to 
parties  with  whom  it  transacts  business  by  the  acts  and  declarations  of  the  agent 
within  the  scope  of  his  employment.  Hence,  if  the  applicant  makes  a  fair  state- 
ment of  what  he  knows,  and  the  agent  fills  out  the  application  incorrectly  by  using 
his  own  judgment  in  omitting  or  describing,  or  interpreting  what  the  applicant  aaid, 
the  company  cannot  defeat  a  suit  on  the  policy  by  proof  of  the  untruth  of  such 
statements.  The  assured  is  allowed  to  give  oral  proof  of  his  statements  made  to  the 
agent,  not  to  contradict  the  written  application  or  to  show  a  contract  different  from 
that  contained  in  the  policy,  but  to  estop  and  disable  the  compHuy  from  showing 
the  untruth  of  the  written  statements.  Un.  M.  L.  Ins.  Co.  v.  Wilkinson,  18  Wall. 
222 ;  Ins.  Co.  v.  Mahone,  21  Wall.  162  ;  N.  J.  M.  Life  Ins.  Co.  v.  Baker,  94  U.  S.  610 ; 
also  McBride  v.  Republic  L.  Ins.  Co.,  80  Wis.  562;  Boos  v.  World  Ins.  Co.,  4  Hun, 
133.  Where  the  applicant  signed  the  application  in  blank  and  the  agent  of  the  com- 
pany filled  it  without  authority  or  direction  from  the  applicant,  the  company  is  liable 
on  a  policy  issued  thereon,  notwithstanding  misstatements  made  in  the  application. 
Hingston  v.  JEinn.  Ins.  Co.,  42  Iowa,  46.  Where  the  agent  took  a  genuine  applica- 
tion, but  imposed  a  spurious  one  on  the  company,  the  company  is  liable  on  a  policy 
issued  thereon.  Ins.  Co.  v.  Eshelman,  Sept.  1877,  to  appear  in  30  O.  S.  Where  the 
agent  fraudulently  inserted  answers  not  given  by  the  applicant,  but  the  applicant 
signed  the  application  without  reading  it  or  hearing  it  read,  and  such  incorrect  an- 
swers were  warranties,  the  applicant  was  held  inexcusably  negligent,  and  the  com- 
pany was  not  bound.  Ryan  v.  World  Mut  L.  Ins.  Co.,  41  Conn.  168.  It  has  been 
held  where  the  untrue  statements  inserted  by  the  agent  are  warranties,  the  company 
b  not  estopped  from  proving  their  falsity.    Galbraith  u.  Arlington  Mut.  L.  Ins.  Co^ 
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which  the  insnred  may  go;  and  should  he  go  without  permission,  to 
any  of  the  prohibited  places,  the  policy  is  forfeited,  (a)  Death  by 
suicide,  duelling,  or  at  the  hands  of  justice,  is  likewise  excepted 
from  the  policy.  (6)  The  warranty,  that  the  person .  is  in  good 
health  at  the  date  of  the  policy,  and  has  no  disease  tending  to 
shorten  life,  is  construed  liberally  for  the  insured :  and  only  requires 
that  he  should  have  been  in  reasonably  ?ood  health,  and  without 
any  manifest  and  palpable  disease,  (e)  When  one  person  insures 
the  life  of  another,  he  is  required  to  have  a  pecuniary  interest  in 
that  life,  to  avoid  the  objection  to  a  wager  policy ;  as,  for  example, 
the  interest  of  a  creditor  in  the  life  of  his  debtor,  or  a  wife  in  the 
life  of  her  husband,  and  the  like,  (df)     It  is  a  settled  rule  that  the 

12  Busli,  29.  The  same  niling  as  to  warraotiea  has  been  made  in  Fire  Insurance. 
State  M.  F.  Ins.  Co.  v.  Arthur,  30  Penn.  St.  815.  In  Massachusetts  it  is  held  that 
the  agent  of  the  company  is,  in  filling  out  applications,  the  agent  of  the  applicant, 
and  hence  no  estoppel  arises  against  the  company,  and  hence  parol  testimony  is  not 
admissible  for  any  such  purpose  as  in  the  cases  cited  aboye.  Vose  u.  Eagle  L»  Ins. 
Co.  6  Ciish.  42. 

Suicide  of  insured  while  insane.  Wlien  the  policy  provides  that,  in  case  the  insured 
should  die  by  his  own  hand  or  act,  the  policy  shall  be  void,  this  dause  does  not  pre- 
vent a  recovery  if  the  insured  kills  himself  in  a  fit  of  insanity,  which  overcomes  his 
reason  and  will.  Life  Ins.  Co.  v.  Terry,  15  Wall.  580 ;  Hathaway  v.  Nat.  L.  Ins.  Co., 
48  Vt  335;  Weed  v.  Mut.  Benefit  L.  Ins.  Co.,  41  N.  Y.  Superior  Ct.  476;  Knicker- 
bocker L.  Ins.  Co.  0.  Peters,  42  Md.  414  ;  John  Hancock  M.  L.  Ins.  Co.  v.  Moore,  84 
Mich.  41.  But  if  the  policy  provides  that  it  shall  be  void  in  case  of  the  death  of  the 
insured  by  his  own  act  whether  sane  or  insane,  no  recovery  can  be  had  though  the 
insured  be  insane  at  the  time  he  commits  suicide.  Bigelow  v.  Berkshire  L.  Ins.  Co., 
93  U.  S.  294 ;  De  Gogorza  v.  Knickerbocker  L.  Ins.  Co.,  65  N.  Y.  232 ;  Pierce  v. 
Travellers'  L.  Ins.  Co.,  34  Wis.  389 ;  Chapman  t;.  Republic  L.  Ins.  Co.,  6  Biss.  238. 

Special  limitation.  A  condition  that  suit  must  be  brought  within  twelve  months 
after  loss,  is  valid.  But  if  the  assured  waits  longer  than  twelve  months  at  the  in- 
stance  of  the  company,  either  pending  negotiations  for  settlement  or  to  enable  the 
company  to  investigate  the  loss,  he  is  not  barred.  Andes  Ins.  Co.  v.  Fish,  71  III. 
620 ;  Merchants'  M.  Ins.  Co.  v.  Lacroix,  45  Texas,  158 ;  and  see  Curtis  v.  Home  Ins. 
Co.  1  Biss.  485,  and  McFariand  v.  Peabody  Ins.  Co.  6  W.  Va.  425. 

(a)  Hathaway  v.  Trenton  Mutual  Life  &  Fire  Ins.  Co.  11  Cush.  448.  This  restric* 
tion  may  be  waived  by  the  acceptance  of  premiums  after  notice  of  the  departure. 
Wing  V.  Harvey,  27  Eng.  Law  &  £q.  140. 

(6)  The  Amicable  Society  v.  BoHand,4  Bligh,  (n.  s.),  194;  8.  c.  Bolland  v.  Disney, 
8  Russel,  Ch.  351 ;  Harper  v.  The  Phoenix  Ins.  Co.  18  Missouri,  109  ;  Spruill  v.  N.  C. 
Mut.  Life  Ins.  Co.  1  Jones  (N.  C),  126;  Hartman  v.  Keystone  Ins.  Co.  21  Penn.  State, 
466.  In  this  country,  it  is  held  that  the  exception  of  "  suicide  "  designates  felonious 
self-destruction,  and  not  self  destruction  when  the  life  assured  is  insane.  Breasted  v. 
Farmers'  Loan  &  Trust  Co.  4  Hill,  73  ;  8.  c.  4  Selden,  299.  Contra  in  England.  Bor- 
radaile  v.  Hunter,  5  Man.  &  Gr.  639 ;  Clift  v.  Schwabe,  3  Man.  G.  &  S.  437. 

Ic)  Ross  V.  Bradshaw,  1  Wm.  Black,  312. 

{d)  Lord  V.  Dale,  12  Mass.  115,  118;  Reed  v.  Royal  Exchange  Assurance  Co. 
Feake,  Ad.  Cas.  70;  St.  Johns  v.  American  Mutual  Life  Ins.  Co.  2  Duer,  R.  429. 
A  father  has  an  insurable  interest  in  the  life  of  his  minor  son.  Loomis  v.  Eagle  Life 
&  Health  Ins.  Co.  6  Gray,  396.  Mitchell  v.  Union,  &c.  Ins.  Co.  45  Maine,  104. 
A  creditor  of  a  firm  has  an  insurable  interest  in  the  life  of  one  of  its  members.  Morrill 
V.  Trenton  Mutual  Life  &  Fire  Ins.  Co.  10  Cush.  282.  Rawls  v.  Am.  Life  Ins.  Co. 
86  Barb.  857.  It  is  now  held  in  England  (overruling  Godsall  v.  Boldero,  9  East,  72, 
which  has  been  repeatedly  approved),  that  the  contract  of  life  insurance  is  not  one  of 
indemnity ;  that  the  creditor  need  only  have  an  interest  in  the  debtor's  life  when  the 
policy  is  effected,  and  that  although  the  debt  be  afterwards  fully  discharged,  he  may 
recover  the  sum  insured  in  the  policy  in  case  of  a  death  within  its  terms.  This  doc- 
trine has  very  recently  been  held  on  both  sides  of  Westminster  Hall.  Dalby  v.  India 
&  London  Life  Assurance  Co.  28  Eng.  Law  &  Eq.  812  ;  8.  o.  18  Jurist,  No.  935  ;  15 
C.  B.  865.  See  ante,  p.  60,  noU ;  Law  v.  London  Indisputable  Life  Policy  Co.  19 
Jorist,  178 ;  Loomis  v.  Eagle  Life  and  Health  Ins.  Co.  6  Gray,  396.    The  rule  in 
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death  must  occur  within  the  period  of  the  policy ;  and  it  will  not 
be  sufficient  that  the  cause  of  death  occurred  within  that  period,  if 
life  continued  beyond,  (a) 

§  185.  Liens,  (b}  Lien  is  of  French  derivation,  and  signifies 
an  obligation,  tie,  or  claim  attached  to  property,  as  security  fox 
a  debt,  and  to  that  extent  controlling  the  rights  of  the  owner.  I 
have  included  liens  under  the  head  of  contracts,  because  though 
they  may  exist  by  the  operation  of  law,  they  are  usually  created 
by  contract,  either  express  or  implied.  Liens  may  attach  either 
to  realty  or  personalty ;  and  I  shall  consider  both  kinds,  with  ref- 
erence to  the  various  methods  in  which  they  may  be  acquired. 

Liens  by  Mortgage.  We  have  already  considered  mortgages 
both  of  personalty  and  realty.  I  therefore  merely  name  them 
under  this  head. 

Liens  by  Judgment  or  Decree,  The  nature  of  liens  by  judg- 
ment and  decree,  and  the  proceedings  which  lead  to  them,  will 
be  considered  hereafter. 

Builder^ s  Lien,  (jo)  At  common  law,  ship-builders  are  the  only 
class  of  builders  who  have  a  lien  for  their  compensation,  and 
this  only  continues  while  the  ship  is  in  their  possession.  Nor  does 
it  extend  to  those  who  furnish  materials  or  make  repairs,  except 
when  the  ship  is  in  a  foreign  port,  where  the  owners  are  either 

Dalby  v.  L  &  L.  L.  Ins.  Co.  is  now  the  established  role  in  the  United  States.  Hence, 
itfL  wife  insures  the  life  of  her  husband,  and  is  afterwards  divorced,  her  right  to  re- 
coyer  on  the  policy  is  not  thereby  afTected.  Conn.  Mut  L.  Ins.  Co.  v.  Schaefler,  94 
U.  8.  467;  McKee  v.  Pheniz  Ins.  Co.  28  Mo.  883.  In  Conn.  Mat  L.  Ins.  Co.  r. 
Schaeffer.  the  court  say,  "  where  the  insurance  is  effected  merely  by  way  of  indem- 
nity, as  where  a  creditor  insures  the  life  of  his  debtor  for  the  purpose  of  securing  his 
debt,  the  amount  of  insurable  interest  is  the  amount  of  the  debt,  p.  462.  It  was  so 
held  by  the  court  of  Queen's  Bench  in  Hemdon  v.  West,  8  B.  &  S.  679 ;  but  the  de- 
cision rests  upon  the  English  statute.  It  was  decided  by  the  Supreme  Court  of  the 
United  States  in  Wamock  v.  Davis,  April  1882,  that  an  assignment  of  a  life  policy  to 
a  person  who  has  no  insurable  interest  in  the  life  insured,  is  not  valid ;  but  if  such 
assignee  has  agreed  to  pay  and  has  paid  any  premiums  on  the  policy,  or  is  in  any  way 
a  creditor  of  the  assured,  to  that  extent  be  has  an  interest  in  the  insurance  money, 
and  may  recover  that  amount 

(a)  Lockver  v.  Offley,  1  T.  R.  200. 

(6)  See  Whitaker  on  Liens. 

(c)  The  term  "  owner,"  in  the  first  section  of  the  mechanics'  lien  law,  includes 
ownership  of  an  estate,  less  than  an  estate  in  fee.  Choteau  v,  Thompson,  2  Ohio  State, 
123 ;  Dutro  v.  Wilson,  4  id.  101.  For  provisions  enforcing  liens  against  steamboats 
and  other  watercrafts,  see  act  of  April  12,  1868,  and  act  of  March  10, 1800.  The 
lien  covers  all  materials  furnished  in  good  faith  for  the  purposes  of  building,  though 
not  used.  Beckel  v.  Pettigrew,  6  Ohio  State,  247.  As  to  the  degree  of  explicitness 
required  in  the  account  to  be  filed,  see  Davis  v,  Hines,  6  Ohio  State.  473 ;  Thomas 
p.  Huesman,  10  Ohio  State,  162.  The  lien  cannot  be  created  on  the  lands  of  a  married 
woman  by  work  done  under  a  contract  with  the  husband,  nor  can  it  affect  her  dower. 
Spinning  t^.  Blackburn,  18  Ohio  State,  131 ;  Gray  v.  Pope,  36  Miss.  116;  laege  o.  Bos- 
sieuz,  16  Grattan,  83.  But  it  may  be  created  by  work  done  under  a  contract  with  the 
wife,  on  her  property,  at  least  to  the  extent  of  reasonable  repairs.  Machir  r.  Bur- 
roughs, 14  Ohio  State,  610.  Still  more  is  this  true  since  the  acto  of  1861  and  1866.  See 
note  (a),  p.  192.  Any  owner  of  land  knowingly  standing  by  and  seeing  work  done  on 
his  lana  for  another  person,  thereby  subjects  his  land  to  a  lien  for  such  work.  Donald- 
son V.  Holmes,  23  111.  86.  The  lien  only  extends  to  articles  furnished  with  reference 
to  the  erection  of  a  particular  specified  building.  Hill  r.  Bishop.  26  111.  849.  An 
architect  is  within  the  provisions  of  the  law.  Bank  of  Penn.  v.  Gries,  36  Penn.  State, 
423.  Such  a  lien  is  postponed  to  a  prior  mortgage  duly  executed.  Beid  v.  Bank  of 
Tenn.  1  Sneed,  262. 
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not  known,  or  not  accessible.  But  by  our  statute  of  1843,  all 
persons  who  perform  labor  or  furnish  materials  for  constructing, 
altering,  or  repairing  any  building  or  vessel,  may  have  a  lien 
thereon,  without  retaining  possession,  by  taking  the  required  steps. 
To  this  end  they  must,  within  four  months  after  their  claim  ac- 
crues, make  out  a  specific  account,  swear  to  it,  and  have  it  re- 
corded in  the  recorder's  ofBce ;  and  thus  they  secure  a  lien  for 
two  years  from  the  commencement  of  their  work  or  furnish- 
ing. During  this  time  they  may  commence  suit  for  their  claims, 
and  then  the  lien  continues  until  final  judgment  and  satis- 
faction. If  the  property  upon  which  the  lien  attaches  can- 
not be  sold  on  execution,  provision  is  made  for  leasing  it 
until  the  lien  is  satisfied.  Provision  is  also  made  for  securing 
Bub-contractors,  in  case  the  principal  contractor  does  not  pay 
them,  (a) 

Vendor^ 8  Lien.  We  have  seen  that  the  vendor  of  realty  has 
an  equitable  lien  thereon  for  the  purohase*money,  unless,  by  tak« 
ing  collateral  security,  or  some  other  act,  he  evinces  an  intention 
to  waive  such  equitable  lien  ;  and  the  rule  is  nearly  the  same  with 
respect  to  the  vendor  of  personalty  before  delivery.  Unless  it 
appear  manifest,  from  the  circumstances  of  the  sale,  that  he  in- 
tended to  rely  solely  upon  the  personal  credit  of  the  vendee,  he 
may  retain  possession  of  the  chattel  until  the  purchase-money  be 
either  paid  or  tendered.  (J) 

Bailee's  Lien.  ((?)  It  may  perhaps  be  stated  as  a  general  rule, 
that  a  bailee  for  reward  has  a  lien  upon  the  thing  bailed,  until 
payment  of  his  compensation.  If  this  be  not  univei*saUy  true, 
there  are  very  few  exceptions.  Of  tradesmen  it  may  be  said 
generally,  that  whenever  an  article  is  delivered  to  them  to  exer* 
cise  their  trade  upon  it,  they  may  retain  it  until  payment  of  their 
charges,  (d)  Thus,  if  you  incur  charges  at  an  inn,  the  innkeeper 
has  a  right  to  retain  your  baggage  until  you  pay  your  bill.  (^) 
If  you  commit  goods  to  a  carrier  for  transportation,  either  by 
stage,  wagon,  boat,  or  ship,  he  may  retain  them  until  his  freight 
be  paid.  (/)     If  you  send  a  horse  to  a  farrier  to  be  shod,  he  may 

(a)  Under  this  law  all  mechanios'  liena  for  the  same  baildingr  shared  equally, 
but  in  the  case  of  sub-contractors  the  one  first  giying  notice  acquired  a  priority. 
Copeland  o.  Manton,  22  Ohio  St.  808.  The  law  as  to  sub-contractors  was  amended 
in  1871.    Under  this  last  act  they  share  pro  rata  like  the  former. 

{b)  Wentworth  v.  Day,  8  Met.  352. 

(c)  The  act  of  April  8, 1866,  prorides  a  mode  for  enforcing  thft  liens  of  certain 
bailees. 

Id)  Morgan  v,  Congdon.  4  Comst.  651 ;  M'Intyre  v.  Carver,  2  W.  A  8. 802;  Nevan 
V.  Roup,  8  CUrke  (Iowa),  207. 

(e)  Grinnell  v.  Cook,  8  Hill.  485.  A  landlord  not  an  innkeeper  has  no  such  lien, 
nor  has  a  boarding-house  keeper.  Preston  v.  Neale,  12  Gray,  222 ;  Willard  ».  Rein- 
hardt,  2  £.  D.  Smith,  148.  And  an  innkeeper  taking  boarders  under  a  special  con* 
tract,  has  no  such  lien  as  to  them.    Hursh  9.  Ryers,  29  Missouri.  409. 

(/)  Ellis  tr.  James,  6  Ohio,  88;  Bowman  v.  Hilton.  11  id.  803;  Hunt  v.  Haskell, 
24  Maine,  339;  Galena  &  Chicago  Union  R.  R.  Co.  v.  Rae,  18  III.  488.  But  where 
the  goods  are  delivered  to  the  carrier  by  a  party  whose  possession  is  wrongful,  the 
carrier^  although  innocent  of  the  wrongful  possession,  has  no  lien.  Robinson  t;.  Baker, 
6  CobIl  137;  Fitch  v,  Newboiy,  1  Doug.  (Midi.)  1.    Stevens  v,  Boston,  ftc  R.  R. 


622  PAETICULAE  CONTBAOTS. 

retain  the  horse  until  you  pay  him  for  his  work.  If  you  land 
goods  on  a  wharf,  or  send  them  to  a  warehouse  for  stoi*age,  the 
wharfinger  or  warehouseman  may  retain  them  until  payment  of 
his  dues,  (a)  If  you  send  cloth  to  a  tailor  to  be  made  into  a  gar- 
ment, he  may  retain  the  garment  until  j''OU  pay  him  his  charges.  (6) 
These  examples  sufficiently  illustrate  the  general  principle. 

Miscellaneous  Liens.  Under  this  head,  I  shall  enumerate  a  fevr 
liens  which  do  not  come  within  either  of  the  foregoing  classes. 
In  the  case  of  salvage  at  sea,  the  salvors  have  a  lien  upon  the 
goods  saved  for  their  compensation,  which  is  always  liberal,  in 
order  to  encourage  the  utmost  exertions ;  but  this  right  is  lim- 
ited to  goods  lost  or  exposed  in  the  course  of  navigation,  usually- 
called  wrecks,  (c)  The  finder  of  things  on  land  has  no  lien  un- 
less the  statute  give  him  one.  (d)  We  have  a  statute  by  which 
persons  who  take  up  stray  animals^  or  boats  adrift^  have  a  lien 
thereon  for  their  compensation,  provided  they  take  the  proper 
steps,  by  advertisement  and  other  proceedings.  The  master  of  a 
ship  has  no  lien  thereon  for  his  wages,  because  he  engages  upon 
the  credit  of  the  owners ;  but  all  the  rest  of  the  crew  have  such 
lien,  and  in  a  court  of  admiralty  may  prevent  the  ship  from 
sailing,  and  even  cause  her  to  be  sold,  if  their  wages  be  not 
paid,  (e) 

General  and  Particular  Liens.  I  have  thus  far  spoken  of  what 
are  called  particular  liens^  as  distinguished  from  general.  The 
distinction  is  this ;  a  particular  lien  extends  only  to  the  charge 
made  upon  the  identical  property  then  in  hand ;  but  a  genenLl 
lien  is  that  which  covers  any  general  balance  of  account.  (/) 
Thus,  when  you  put  your  horse  to  a  livery  stable,  the  keeper  only 
has  a  particular  lien  for  the  expense  incurred  at  that  particular 
time ;  but  if  you  leave  your  papers  with  an  attorney,  he  may  re- 
tain them  not  only  for  his  fees  for  that  particular  service,  but  for 
his  general  balance  of  account  against  you.  General  liens  ai-e 
not  favored  in  law :  they  exist  only  by  the  long-established  usage 
of  particular  trades,  or  by  express  contract.  Thus  factors,  wharf- 
ingers, bankers,  insurance  brokers,  and  attorneys  are  said  to  have 
a  general  lien  by  the  force  of  usage  alone ;  and  in  any  other  case, 
if  you  notify  those  who  employ  you  that  you  will  not  receive 

Co.  8  Graj,  262 ;  Clark  v.  Lowell,  &c.  R.  R.  Co.  9  Gray,  231.  But  an  innkeeper 
iD  such  a  case  has  a  lien.  York  v,  Greenaugh,  2  Ld.  Raym.  866 ;  Black  o.  Brennan, 
6  Dana,  812;  Broad  wood  v,  Granara,  28  Eng.  Law  &  £q.  443;  10  Ezch.  417;  Snead 
V.  Watkins,  1  Com.  Bench  (x.  b.),  267. 

(a)  But  onlj  persons  regularly  carrying  on  the  business  of  warehoosenien  are 
entitled  to  this  lien.    Alt  v.  Weidenberg,  6  Bosworth,  176. 

(h)  See  ante,  note  (h) ;  Steinman  v.  Wilkins,  7  W.  ft  S.  466.  An  agister  of  cattle, 
in  the  absence  of  a  special  agreement  to  that  effect,  has  no  lien  on  them  for  the  keep- 
ing.   Goodrich  u.  Willard.  7  Gray,  183. 

(c)  Abbott  on  Shipping,  899;  Post  o.  Jones,  19  How.  160. 

(a)  Nicholson  v.  Chapman,  2  H.  Bl.  264 ;  Forster  v.  Juoiata  Bridge  Co.  16  Penn. 
State,  398.  But  the  finder  of  goods,  for  which  a  reward  has  been  offered,  has  a  lien. 
Wentworth  v.  Day,  3  Met.  862 ;  Wilson  v.  Guy  ton,  8  Gill,  2ia 

(e)  3  Kent,  Com.  166, 197 ;  Abbott  on  Shipping,  476. 

(/)  Oppenheim  v,  Russell,  8  B.  ft  P.  494;  M'Farland  v.  Wheeler,  26  Wend.  467. 
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property  for  the  purposes  of  your  trade,  without  a  general  lien, 
those  who  employ  you  with  that  notice  are  bound  by  it.  (a) 

When  a  Lien  does  not  JEansL  You  cannot  acquire  a  lien  by  a 
voluntary  or  wrongful  act :  for  instance,  if  you  pay  charges  upon 
goods  for  the  mere  sake  of  getting  possession,  you  do  not  thus 
acquire  a  lien.  Again,  you  cannot  acquire  a  lien  by  misrepre- 
sentation. If  by  a  false  statement  you  obtain  possession  of 
goods,  you  cannot  retain  them,  though  money  be  actually  due 
you  on  account  of  them,  (i)  Again,  you  cannot  acquire  a  lien 
where  the  person  who  gave  you  possession  had  no  authority  so 
to  do.  (c)  Again,  you  cannot  insist  on  a  lien,  when  there  has 
been  any  agreement  or  other  ciixumstance,  from  which  it  may 
be  inferred  that  you  intend  to  waive  the  right  of  lien.  ((2) 
Finally,  you  caunot  acquire  a  lien  by  assignment  from  another ; 
for,  as  a  general  rule,  a  lien  is  a  personal  privilege  which  cannot 
be  assigned.  («) 

Saw  a  Lien  may  be  Lost  With  the  exception  of  liens  by  mort- 
gage or  judgment,  where  possession  does  not  usually  accompany 
the  lien,  the  general  rule  is  that  possession  is  essential  to  the  exist- 
ence of  a  lien.  It  would  be  highly  prejudicial  to  the  general 
interest  of  trade  and  traffic,  if  a  lien  could  attach  to  goods  in  the 
market ;  because^  no  one  could  know  when  he  might  safely  buy 
them.  It  follows,  therefore,  that  you  lose  your  lien  by  parting 
with  possession.  (/) 

Tliere  are  some  other  particular  contracts  to  which  I  have  not 
adverted  in  this  lecture.  Maritime  loans  on  bottomry  and  respon- 
dentia were  referred  to  in  the  lecture  on  mortgages.  The  charter 
party  and  the  general  contract  of  affreightment,  are  peculiar  to  the 
law  of  shipping,  and  I  have  not  room  for  a  description  of  them 
here ;  and  the  same  is  true  of  the  implied  contract  of  general 
average^  by  which  all  the  parties  interested  in  a  ship  and  cargo, 
tacitly  agree  to  contribute  their  proportions,  if  it  becomes  neces- 

(a)  Knap  v.  AWord,  1  Paige,  206;  Brroe  v.  Brooks,  26  Wendell,  867;  Dennet  v. 
CutU,  11  N.  H.  168;  2  Kent,  Com.  634;  Smith's  Merc.  Law  (Holcombe  &  Gholson), 
569.  A  carrier  has  no  general  lien  for  back  freights.  Leonard  v.  Winslow,  2 
Grant's  Cases,  139. 

{b)  Lempriere  v.  Paslej,  2  T.  R.  485;  Taylor  v,  Robinson,  2  Moore,  780. 

(c)  Robinson  v.  Baker,  5  Cush.  137;  Fitch  r.  Newbury,  1  Doug.  (Mich.)  15; 
Baubigny  v,  Duval,  5  T.  R.  606.  But  see  Arendale  v,  Morgan,  5  Sneed,  708,  and  at 
to  innkeepers'  liens,  see  Sneed  v.  Watkins,  1  C.  B.  (n.  b.)  267. 

id)  Hewison  v.  Guthrie,  2  Bing.  N.  C.  755;  Cowper  v.  Green,  7  M.  &  W.  683; 
Jackson  v.  Cummins,  5  id.  851 ;  Chase  v,  Westmore,  5  M.  &  S.  180 ;  Burdick  v. 
Murray,  3  Vt.  802. 

(e)  Daubigny  v.  Duval.  5  T.  R.  606 ;  Holly  v.  Huggeford,  8  Pick.  76. 

[/)  Hutton  V.  Bragg,  7  Taunt.  14;  M'Farland  v.  Wheeler,  26  Wend.  473;  Bailey 
V,  Quint,  22  Vt  474 ;  Nevan  v.  Roup,  8  Clarke  (Iowa),  207.  Bat  delivery  for  a 
special  and  temporary  purpose,  Roberts  t^.  Wvatt,  2  Taunt.  268 ;  Reeves  v.  Capper, 
5  Bing.  N.  C.  136 ;  Hays  v.  Riddle,  1  Sandf.  248 ;  or  when  obuined  by  fraud,  does  not 
dissolve  the  lien.  Bigelow  v.  Heaton,  6  Hill,  43;  a.  c.  4  Denio,  496.  The  bailee 
loses  his  lien  as  against  an  innocent  purchaser,  where  he  redelivers  the  article  to  the 
bailor,  even  for  a  special  and  temporary  purpose.  Bodenhammer  o,  Newsom,  5  Jones 
(N.  C),  107.  Continued  possession  is  not  necessary,  however,  in  the  case  of  equi- 
table liensy  such  as  the  vendor's  lien  for  purchase-money. 
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sary  to  sacrifice  a  part  of  the  cargo  for  the  safety  of  the  rest,  (a) 
Here,  then,  we  close  the  consideration  of  property  and  contracts, 
which  constitutes  the  fourth  divii^ion  of  these  lectures. 

(a)  For  all  these  maritime  contrftcts,  see  the42d,  45tb,46th,  47di,  and  49th  lectures 
of  Kent ;  and  Abbott  on  Shipping,  with  American  notes  by  Judge  Story  ;  and  the  two 
valuable  treatises  of  Flanders  on  Shipping  and  on  Maritime  Law ;  aUo,  Parsons  on 
Maritime  Law. 


PART  V. 
THE   LAW    OP   CRIMES. 


LECTURE   XXXIV. 

CRIMES   AND   PUNISHMENTS   IN    QENERAL. 

§  186.  Preliminary  Considerations,  (a)  We  have  now  reached 
that  division  of  our  inquiries,  which  is  usually  denominated  crimi^ 
nal  lawy  and  to  which,  under  the  head  of  public  wrongs^  Black- 
stone  devotes  the  fourth  book  of  his  commentaries.  The  distinc- 
tion between  civil  and  penal  sanctions  has  already  been  adverted 
to.  Society  does  not  invite  obedience  to  its  regulations  by  the 
offer  of  rewards^  but  deters  from  disobedience  by  the  threat  of 
punishments.  It  is  therefore  to  the  terrors  of  the  law  that  our 
thoughts  are  now  to  be  chiefly  directed.  We  are  to  contemplate 
the  dark  side  of  the  human  condition,  and  make  ourselves  familiar 
with  the  consequences  of  transgression.  To  the  philanthropic 
inquirer,  this  is  perhaps  the  most  interesting  branch  of  legal 
study.     I  cannot  indulge  myself  in  tracing  the  history  of  criminal 

(a)  It  w  not  a  little  remarkable  that  we  hare  no  American  treatise  on  criminal 
law.  Kent  does  not  tonch  the  subject  in  his  Commentaries.  Swift,  in  his  Digest^ 
treats  of  crimes  only  with  reference  to  Connecticut ;  and  Tucker  in  his  Notes  to 
Blackstone.  only  with  reference  to  Virginia.  Nor  hare  we  anj  thing  like  a  full  col- 
lection of  reported  cases.  There  are,  indeed,  criminal  cases  scattered  through  all  our 
reports ;  but  the  only  exclusively  criminal  reports  of  which  I  am  aware,  are  Wheeler's 
Criminal  Cases,  the  New  York  City  Hall  Recorder,  a  small  collection  of  Virginia 
Cases,  and  separate  Reports  of  certain  celebrated  cases,  such  as  Burr's  Trial,  Sel- 
fridge's  Trial,  Goodwin's  Trial,  and  the  like.  Add  to  these  Davis's  PrecedenU,  a  val- 
uable collection  of  Forms  designed  especially  for  Massachusetts ;  Livingston's  Project 
of  a  Criminal  Code  for  Louisiana ;  and  an  article  on  Crimes  and  Punisiiments  in  the 
Encydopaedia  Americana ;  and  we  have  nearly  all  the  sources  of  information  peculiar 
to  this  country.  But  if  we  look  abroad,  the  books  are  abundant.  And  among  these 
I  would  recommend  Beccaria  on  Crimes  and  Punishments,  Bentham  on  Legislation, 
and  the  fourth  book  of  Blackstone,  for  the  theory  of  criminal  law ;  and  for  consulu- 
tion  and  practice,  the  treatises  of  Hawkins,  Hale,  Foster,  East,  Chitty,  and  Russell, 
Archbold^  Criminal  Practice,  M'Nally  and  Roscoe  on  Criminal  Evidence,  the  English 
State  Trials,  and  the  Criminal  Reports  of  Leach,  Russell  and  Ryan,  Moody  and 
Jebb. 

Since  this  note  was  written,  we  have  been  favored  with  the  reports  of  Thatcher 
(Mass.),  and  of  Parker  (N.  Y.) ;  the  leading  criminal  cases  of  Butler  and  Heard ;  and 
the  treatises  of  Wharton,  Lewis,  Barbour,  Bishop,  the  third  volume  of  Greenleaf's 
Evidence,  and  Precedents  of  Indictments  by  Train  and  Heard ;  Leading  cases  in 
Criminal  Law,  with  Notes  by  Bennett  and  Heard.    Bishop  on  Criminal  Law. 
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legislation  in  ancient  and  modern  times ;  bnt  T  can  assure  you 
that  there  is  no  aspect  in  which  the  dififerent  ages  present  a 
greater  diversity.     An  impartial  survey  cannot  fail  to  conduct 
you  to  the  gratifying  conclusion,  that  mankind  have  been  stead- 
ily improving  in  this  department  of  legislation.      It  is  hardly  a 
metaphor  to  say  that  the  ancient  codes  were  written  in  blood ; 
whereas  the  characteristics  of  modern  criminal  jurisprudence  are 
mildness,  compassion,  and  benevolence.     In  a  word,  humanity 
has  kept  even  pace  with  the  progress  of  civilization.     In  their 
anxiety  to  protect  the  life,  liberty,  and  property  of  the  whole  com- 
munity from  aggression,  legislatures  have  ceased  to  be  altogether 
unmindful  of  the   life,  liberty,  and  happiness  of  the   offenders 
themselves.     The  divine  attribute  of  mercy  has  been  brought  to 
temper  justice,  and  sanguinary  laws  are  found  to  be  as  unneces- 
sary as  they  are  hateful.     In  this  country,  at  the  present  moment, 
we  can  hardly  perceive  a  trace  of  that  fierce  and  savage  spirit 
which  dictated  the  ancient  penal  codes.     The  grand  problem  in 
criminal  legislation  is  to  preserve  the  peace~and  order  of  society^ 
with  the  least  possible  exercise  ot  severity.     All  punishment  is 
in  itself  an  evil ;  but  as  disobedience  of  the  laws  is  a  still  greater 
evil,  there  is  a  point  beyond  which  humanity  cannot  safely  go ; 
and  many  affect  to  fear  that  in  this  country  that  point  has  been 
passed  ;  but  I  trust  that  such  persons  have  not  made  due  allow- 
ance for  the  natural  tendency  of  good  laws  to  protect  themselves. 
As  a  general  principle,  it  is  only  bad  laws  which  require  very 
severe  sanctions.     Let  all  the  regulations  of  society  be  wise  and 
equitable,  and  they  will  go  far  towards  sustaining  themselves  by 
their  own  intrinsic  excellence  ;  whereas  obedience  to  laws  which 
are  palpably  unjust,  can  only  be  enforced  by  the  most  terrific 
denunciations.     I  do  not,  of  course,  mean  to  intimate  that,  in  any 
possible  condition  of  society,  penal  enactments  can  ever  be  en- 
tirely dispensed  with  ;  but  merely  to  assert  the  proposition,  that 
the  better  the  government  becomes,  the  fewer  will  be  th€  occa- 
sions of  punishing  transgression ;  and  the  view  we  are  about  to 
take  of  criminal  law  in  this  country  will  prove  that  I  am  correct. 
§  187.  Jlie  Nature  of  Crimes.     A  crime^  in  its  legal  acceptation, 
signifies  any  act  to  which  the  law  attaches  a  penalty  or  punish- 
ment, without  any  reference  to  its  moral  turpitude.     The  terms 
offence  and   misdemeanor  are  nearly  synonymous,  though  com- 
monly used  to  indicate  a  less  degree  of  enormity.     To  constitute 
a  crime,  there  must  first  of  all  be  an  act;  since  a  mere  opinion 
or  intention » however  wrong  in  a  moral  or  religious  point  of  view, 
if  not  carried  into  an  act,  cannot  be  treated  as  a  crime  ;  although 
the  criminality  of  the  act  when  done,  may  be  partially  or  entirely 
dependent  upon  the  intention  of  the  actor.   This  results  from  that 
entire  freedom  of  the  mind,  which  is  a  fundamental  condition  of 
human  nature.     And  although  it  will  be  found  that  most  of  those 
acts  which  the  law  declares  to  be  criminal^  are  likewise  wicked  or 
sir^ul  in  a  moral  or  religious  view,*  yet  it  is  because  of  their  ten- 


GBIHE8  AND  PUNISHMENTS  IN  OENEBAL.  527 

dency  to  do  temporal  injury  to  society,  and  not  because  of  their 
abstract  wickedness  or  sinfulness,  that  human  law  interposes  to 
punish  them.  This  idea  has  been  sufficiently  developed  before. 
Every  crime  indeed  involves  a  private  injurv  as  its  immediate 
consequence ;  for  society  can  only  be  reached  through  individuals. 
And  the  right  to  a  civil  remedy  is  only  suspended,  not  annihil- 
ated, by  making  it  punishable.  In  some  instances,  as  we  shall 
see,  special  provision  is  made  for  private  compensation  as  well  as 
punishment.  But  the  true  and  only  reason  for  making  any  given  ^ 
act  a  crime,  is  the  public  injury  that  would  result  from  its  fre- 
quent perpetration.  Each  single  instance  is  an  individual  injury; 
frequent  repetition  would  make  it  a  social  injury.  Accordingly, 
society  takes  the  most  efficient  measures  for  its  prevention,  by 
appealing  to  the  fears  of  mankind.  The  crime  is  first  accurately 
defined,  and  the  requisite  punishment  meted  out  to  it ;  and  then 
government  itself  becomes  a  party  to  the  prosecution  of  the 
oflFender,  in  order  to  insure  its  being  carried  into  effect ;  for  the 
certainty  of  punishment  is  even  more  effectual  in  preventing 
crimes,  than  any  degree  of  severity  with  a  probability  of  escape.^ 
But  while  the  only  legitimate  object  of  punishment  is  to  protect 
society  against  the  repetition  of  crimes,  humanity  dictates  that 
the  reformation  of  the  offender  should  also  be  effected,  if  possible.^ 
Yet  as  government  has  no  concern  with  men,  except  as  members 
of  society,  it  is  obvious  that  their  moral  improvement  can  never 
properly  be  made  the  primary  object  of  punishment.  Nor,  on  the 
other  hand,  can  vengeance  ever  properly  be  an  object  of  punish- 
ment, even  in  the  slightest  degree.  To  suppose  this  would  be  to 
clothe  government  with  the  attributes  of  a  fiend.  Self-protectioiu 
then,  is  at  once  the  foundation  and  the  end  of  the  power  whicn- 
society  exercises,  of  punishing  its  members.  So  true  is  this,  that 
if  a  case  could  be  supposed,  in  which  it  would  be  perfectly  cer- 
tain that  an  act,  however  atrocious,  would  never  be  repeated  by 
the  same  or  any  other  person,  there  would  be  no  motive  for  pun- 
ishing it.  In  preventing  the  repetition  of  crimes,  punishment  is 
designed  to  operate  both  upon  the  individual  offender,  and  upon 
the  community  at  large.  Upon  the  offender  himself  it  operates 
in  one  of  these  ways :  namely,  by  physically  disabling  him  from 
repeating  the  offence  ;  or  by  dissuading  him  from  it  through  the 
recollection  of  past  suffering ;  or  by  both  of  these  together.  Upon 
the  community  at  large,  it  operates  only  by  the  terror  of  example. 
Hence  it  follows,  that  the  mode  and  measure  of  punishment  are  to 
be  determined,  not  so  much  by  the  abstract  nature  of  the  offence, 
as  by  its  liability  to  frequent  repetition ;  and  also,  that  no  act 
should  be  punished  at  all,  the  repetition  of  which  does  not  inju- 
riously aflFect  the  temporal  welfare  of  society.  In  England  and 
in  several  of  the  States,  the  common  law  prevails  in  the  punish- 
ment of  crimes;  and  many  acts  are' punishable  from  precedent, 
which  have  never  been  made  so  by  legislative  provision.  But 
the  manifest  evil  of  this  doctrine  is,  that  the  majority  of  men,  un- 
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skilled  in  the  law,  cannot  be  snpposed  to  know  beforehand, 
whether  a  given  act  will  be  criminal  or  not.  In  fact,  the  accum- 
ulation of  precedents  through  the  lapse  of  centuries,  must  render 
it  difficult  for  the  most  consummate  lawyer  to  be  able  to  pro- 
nounce at  once  with  certainty  on  the  subject.  And  yet  it  is  ab- 
solutely necessary  to  act  upon  the  well-known  maxim,  that  ignor- 
ance of  the  law  is  no  excuse  for  its  violation ;  because,  otherwise, 
ignorance  would  always  be  pretended.  This  consideration  alone 
is  sufficient  to  demonstrate  the  importance  of  requiring  every 
offence  to  be  defined  by  the  legislature,  together  with  its  punish- 
ment ;  and  accordingly  it  has  become  a  fundamental  doctrine  in 
the  federal  courts  and  in  the  courts  of  this  State,  that  they  have 
no  common-law  jurisdiction  of  crimes ;  and  cannot  treat  any  act 
as  an  offence,  uptil  the  proper  legislature  has  declared  it  to  be 
such,  and  meted  out  the  punishment,  (a)  With  regard  to  the 
federal  courts,  this  doctrine  rests  upon  the  absence  of  any  power 
in  the  federal  constitution  to  punish  crimes  except  in  certain 
specified  cases  before  enumerated,  for  which  Congress  is  to  pro- 
vide. A  different  opinion  has  been  sometimes  entertained  ;  but 
this  is  now  the  universal  sentiment :  and  the  happy  consequence 
is,  that  on  a  few  pages  of  the  statute  book  may  be  found  enum- 
erated all  the  offences  which  can  be  punished  by  the  federal  or 
State  government,  and  the  measure  of  punishment  annexed  to  each. 
So  that  the  only  use  now  made  of  the  criminal  part  of  the  common 
law,  is  to  furnish  the  outlines  of  criminal  procedure,  and  define  the 
terms  employed  in  the  statutes.  If  there  be  any  evil  to  be  ap- 
prehended from  this  doctrine,  it  is  that  cases  may  arise  in  which 
men  cannot  be  punished,  however  they  deserve  it,  because  the 
legislature  has  not  anticipated  their  offences  ;  but  this  objection 
weighs  hardly  a  feather  against  the  inestimable  privilege  of  hav- 
ing every  offence,  for  which  punishment  can  be  inflicted,  dis- 
tinctly and  accurately  defined ;  (()  instead  of  being  left  to  be  col- 

(a)  U.  S.  V.  Hudson,  7  Cranch,  32  ;  U.  S.  v.  Coolidge.  1  Wheat.  415 ;  Key  ».  Vat- 
tier,  1  Ohio  R.  132 ;  Smith  v.  State,  12  Ohio  St.  466.  The  same  rale  preyails  in  Indiana 
and  Iowa,  though  in  tliose  States  it  is  spedficallj  prescribed  by  statute.  BeaU  v.  State, 
15  Ind.  878 ;  State  v.  O.  &  M.  R.  R.  Co.  23  Ind.  862;  Estes  v.  Carter,  10  Iowa,  400. 
In  the  other  States  formed  out  of  territory  formerly  under  the  British  crown,  the 
courts  have  a  common-law  criminal  jurisdiction.  Punishments,  indeed,  in  audi  States 
are  provided  for  by  statute ;  there  being,  generally,  a  provision  that  all  crimes  and 
offences  the  punishment  whereof  is  not  specifically  provided  for  by  statute,  shall  be 
punishable  by  fine  or  imprisonment,  or  both.  In  such  States  common-law  process 
and  procedure  are  used,  so  far  as  not  otherwise  provided  by  statute ;  crimes  are 
mostly  defined,  but  in  many  cases  are  only  named  ;  the  common-law  supplying  the 
definition.  But  common-law  crimes,  even  if  not  named,  are  indictable.  As  it  is  held 
in  Minnesota  that  conspiracy  is  an  indictable  offence,  though  not  in  any  way  named 
in  the  statute.    State  v.  Pulle,  12  Minn.  164. 

{b)  The  State  constitutions  generally  contain  a  provision  that  the  indictment  most 
exhibit  the  nature  and  the  cause  of  the  accusation  against  the  defendant.  Under  this 
it  has  been  held  that  tlie  legislature  has  not  power  to  dispense  with  such  allegations 
in  an  indictment  as  are  essential  to  reasonable  particularity  and  certainty  in  the  de- 
scription of  the  offence.  McLaughlin  u.  State,  45  Ind.  338.  But  this  constitutional 
provision  does  not  require  time,  place,  circumstances,  or  mode  of  commission  to  be 
stated.  Hence  a  statutory  provision  that  In  an  indictment  for  murder  in  the  second 
degree  or  manslaughter,  it  shall  not  be  necessary  to  set  forth  the  manner  in  whidi» 


GBIBCE8  AND  PUNISHMBNTS  IN  GENZBAL.  529 

lected  from  doubtful  precedents,  established  in  a  very  different 
state  of  society,  and  scattered  at  remote  intervals,  through  the 
reported  decisions  of  seven  or  eight  centuries. 

The  present  condition  of  our  penal  legislation  is  this :  First,  we 
have  an  act  for  the  punishment  of  crimes^  including  murder  and 
all  crimes  punishable  by  imprisonment  in  the  penitentiary,  except 
two  or  three  which  are  elsewhere  provided  for.  This  act  contains 
a  general  provision  for  punishing  those  who  aid,  abet,  or  procure ; 
and  another  provision  disfranchising  the  convict  from  the  privilege 
of  voting,  holding  office,  or  being  a  juror  or  witness,  unless  he 
obtain  a  general  pardon,  in  all  cases  except  manslaughter  and 
duelling.  Secondly,  we  have  an  act  for  the  punishment  of  offences^ 
including  a  great  variety  of  offences  punishable  by  fine,  or  impris- 
onment in  jail,  or  both  ;  but  there  is  no  general  provision  against 
aiding,  abetting,  or  procuring,  nor  for  dit^ranchisement.  Thirdly, 
we  have  an  act  for  the  prevention  of  immoral  praeticen^  and 
another  for  the  prevention  of  gaming^  including  a  variety  of 
offences  against  good  order  and  good  morals,  chiefly  punishable 
by  small  fines.  Fourthly,  we  have  a  great  number  of  distinct 
penalties  scattered  through  the  statutes,  relating  mostly  to  the 
neglect  of  official  duties,  but  including  several  other  miscellaneous 
matters.  It  will  thus  be  seen  that,  however  excellent  in  other 
respects,  our  criminal  law  is  greatly  deficient  in  method  and  con- 
centration. We  have  the  disjointed  fragments,  but  not  a  com- 
plete system.  And  the  same  is,  in  a  great  measure,  true  of  the 
criminal  legislation  of  Congress.  What  we  want,  therefore,  is  a 
revised  criminal  code,  in  which  all  penalties  should  be  brought 
together  and  arranged  in  systematic  order.  And  in  framing  this 
code,  occasion  might  be  taken  to  correct  an  evil  in  our  m^e  of 
defining  crimes,  which  I  will  here  point  out.  Instead  of  giving 
such  general  definitions  as  will  include  all  cases  coming  within 
the  reason  of  the  law,  our  legislature  has  undertaken  to  enumer- 
ate, in  each  case,  the  particular  subjects,  with  respect  to  which 
the  offence  may  be  committed.  For  example,  in  defining  forgery, 
instead  of  using  some  general  teim  which  would  include  all 
matters  that  may  be  forged,  and  not  exclude  any,  the  statute 
attempts  to  specify  every  writing  which  can  be  the  subject  of 
forgery.  The  same  is  true  of  the  definitions  of  perjury,  larceny, 
arson,  burglary,  and  many  other  offences.  Now,  to  say  nothing 
of  the  want  of  brevity  in  this  mode  of  definition,  the  obvious 
objection  is,  that  no  legislative  foresight  can  be  expected  to  par- 
ticularize so  fully  as  not  to  omit  any  thing  coming  within  the 
principle.  And  yet  on  the  maxim  that  where  enumeration  is 
attempted,  all  particulars  not  mentioned  are  excluded,  it  follows 
that  if  a  single  particular  be  omitted,  there  can  be  no  punish- 

or  the  means  by  which,  the  death  was  caused,  but  it  shall  be  sufficient  to  charge  that 
the  defendant  did  purposely  and  maliciously,  or  did  unlawftiUy,  kill  the  deceased,  is 
not' unconstitutional.  Wolf  v.  State,  19  Ohio  St.  248.  A  city  ordinance  providing 
for  the  punishment  of  "  any  known  thief"  found  within  the  limits  of  the  city  is  yali£ 
Morgan  v,  Nolte,  87  Ohio  St.  28. 
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ment  for  that  case.  Finallj,  the  framing  of  such  a  code  as  is 
here  suggested,  would  furnish  the  best  possible  opportunity  for 
making  any  other  improvements  suggested  by  experience.  In  a 
system  so  arranged,  the  slightest  want  of  harmony  or  symmetry 
would  at  once  be  seen ;  and  although  absolute  perfection  could 
not  be  attained,  this  would  be  the  surest  method  of  approximating 
towards  it. 

Again,  not  only  must  all  offences  be  expressly  provided  for  by 
the  legislature,  but  the  law  must  be  made  before  the  act  is  com- 
mitted. In  other  words,  there  can  be  no  retroactive  criminal  legis- 
lation; and  this  doctrine  prevails  throughout  the  United  States. 
Both  the  federal  and  State  constitutions,  as  we  have  seen,  prohibit 
the  enactment  oi\€x  post  facto  laws ;  and  by  these  are  meant  retro- 
active criminal  laws,  (a)  Any  law,  therefore,  which  makes  criminal 
an  act  which  was  innocent  at  the  time  of  its  commission ;  or  which 
aggravates  the  punishment  of  a  crime  after  its  commission ;  or 
which  renders  conviction  more  easy  than  it  was  when  the  crime 
was  committed,  would  be  unconstitutional  and  void.  But  it  is 
presumed  that  laws  which  favor  the  offender,  by  diminishing  the 
punishment,  or  rendering  conviction  more  difficult,  would  be 
valid,  although  retroactive ;  because  they  are  to  operate  for  the 
benefit  of  the  accused.  The  result  is,  that  we  enjoy  the  glorious 
privilege  of  knowing  that  the  past  is  secure,  so  far  as  punishment 
is  concerned.  Under  no  state  of  excitement  can  a  vindictive 
legislature  animadvert  upon  past  transactions.  If  we  take  care 
to  escape  existing  penalties,  we  need  be  under  no  apprehension 
as  to  retrospective  ones.  But  with  regard  to  the  acts  which  may 
be  declared  criminal,  there  is  no  express  constitutional  restric- 
tion, either  upon  Congress  or  the  State  legislatures.  This  is 
properly  left  to  be  determined  by  the  exigency  of  time.  What^ 
ever  act,  therefore,  tends  to  injure  society,  in  a  degree  sufficient 
to  attract  public  animadversion,  may  be  declared  criminal ;  but 
with  regard  to  the  mode  and  measure  of  punishment,  aa  well  as 
the  forms  of  proceeding  from  the  commencement  to  the  conclu- 
sion of  a  criminal  prosecution,  there  are,  as  we  have  seen,  a 
variety  of  constitutional  provisions,  all  tending  to  secui*e  the 
offender  against  unnecessary  suffering.  All  these  provisions  have 
been  commented  upon  in  connection,  and  will  be  referred  to 
again.  I  shall  here  merely  recapitulate  those  which  relate  to  the 
mode  and  measure  of  punishment.  1.  Excessive  ^n««  cannot  be 
imposed.  2.  Neither  cruel  nor  %mu9ual  punishments  can  be  in- 
flicted ;  that  is,  there  can  be  no  unnecessary  torture  or  barbarity 
in  administering  punishment ;  and  no  exercise  of  invention  in 
devising  new  modes  of  punishment.  3.  Banishment  cannot  be 
resorted  to  as  a  mode  of  punishment    4.  There  can  be  no  cor- 

(a)  See  Calder  ».  Bull,  3  Dallas,  386 ;  cm/e,  p.  216.  When  a  criminal  statute  is 
repealed,  and  there  is  no  provision  in  the  repealing  act  saving  oflences  committed  or 
prosecutions  pending,  no  conviction  can  legally  be  had  after  such  repeal  under  such 
statute.    Calkins  v.  The  State,  14  Ohio  Sute,  222. 
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rnption  of  blood  or  forfeiture  of  estate  ;  or,  in  other  words,  the 
consequences  of  punishment  must  terminate  with  the  person  of  the 
offender.  The  result  is,  that  our  criminal  code  cannot  fail  to  be 
humane,  so  long  as  the  constitution  endures.  As  the  power  .of 
punishment  is  the  most  dangerous  to  the  safety  and  liberty  of  the 
citizen,  with  which  any  government  can  be  intrusted,  so  no  power 
has  been  guarded  with  more  scrupulous  jealousy  by  all  the  Ameri- 
can constitutions.  In  this  respect,  we  have  immeasurably  the 
advantage  of  all  other  nations,  ancient  or  modem,  as  will  be 
abundantly  evinced  in  the  course  of  our  observations.  In  the  two 
great  points  of  simplicity  and  humanity,  the  criminal  code  of  this 
State,  for  example,  might  safely  challenge  a  comparison  with  any 
code  in  the  civilized  world.  It  often  wants  method  and  congruity 
in  its  structure,  but  the  principles  upon  which  it  is  framed 
are  such  as  philanthropy  must  ever  contemplate  with  satisfac- 
tion. 

§  188.  ModeB  of  Puni%hment.  The  punishments  now  in  use 
may  be  divided  into  four  classes ;  namely,  corporal  punishments, 
fine,  imprisonment,  and  death.     Of  these  in  their  order. 

Corporal  Punishment.  Perhaps  confinement  in  the  Btocks  and 
pillory  would  hardly  rank  among  corporal  punishments;  their 
object  being  disgrace,  rather  than  pain.  These  punishments,  how- 
ever, once  so  prevalent,  have  nearly,  if  not  entirely,  gone  out  of 
fashion,  in  this  country ;  whether  wisely  or  not  may  admit  of  much 
doubt.  There  are  some  offences  for  which  disgraceful  punishments 
would  seem  to  be  peculiarly  appropriate ;  and  there  are  many  per- 
sons upon  whom  they  would  operate  with  peculiar  efficiency.  But 
by  corporal  punishment  we  commonly  understand  whipping^  brand- 
inffy  cropping^  and  the  like.  These,  however,  like  the  other,  have 
nearly  ceased  to  be  inflicted.  Whipping  is  indeed  authorized  in 
two  or  three  cases,  under  the  acts  of  Congress;  (a)  and  is  prac- 
tised to  some  extent  in  several  of  the  States ;  but  in  this  State 
there  has  been  none  of  it  since  1815.  The  fact  is,  the  spirit  of  the 
age  is  opposed  to  coi-poral  punishment  in  every  shape.  There  is 
too  much  of  the  appearance  of  savage  ferocity  in  causing  the 
human  body  to  smart  and  bleed  under  the  lash  or  the  iron.  Such 
things  are  bad  enough  for  brutes  ;  they  are  too  bad  for  men.  This 
at  least  seems  to  be  the  growing  opinion  of  the  age ;  and  it  speaks 
well  for  the  march  of  humanity. 

Fine*  Punishment  by  fine  is  very  generally  practised  throughout 
the  United  States.  The  constitution  sanctions  moderate  fines,  by 
declaring  that  they  shall  not  be  excessive.  These  considerations 
should  induce  one  about  to  question  their  expediency  to  doubt  the 
con*ectness  of  his  own  judgment ;  nevertheless,  I  cannot  help  re- 
garding mere  pecuniary  punishments  as  impolitic  at  least,  if  not 
unjust.  If  we  can  forget  the  imposing  authority  of  usage,  and 
view  the  matter  as  a  new  proposition,  we  shall  see  that  punishment 

(a)  It  is  now  abolished  as  a  panishment  both  on  land  and  in  the  navy  and  mer- 
chant service.    6  U.  S.  Stat,  at  Large,  822 ;  9  id.  615. 


582  GRIMES  AND  FuisasmfEirrs  in  genebal. 

by  fine  practically  amounts  to  a  sale  of  criminal  licenses.  Gk^yem- 
ment  virtually  says  that  for  so  much  money  so  much  crime  may 
be  expiated.  The  question  for  the  citizen,  not  otherwise  restrained, 
is,  can  he  afford  to  pay  the  price?  The  answer  will  depend  upon  an 
examination  of  his  purse.  If  he  be  rich,  the  penalty  is  nothing ; 
if  poor,  it  may  amount  to  a  prohibition  ;  so  that  a  fine  operates  as 
a  great  punishment,  a  small  punishment,  or  no  punishment  at  all, 
according  to  the  state  of  the  offender's  coffers.  This  inequality  is 
one  strong  objection ;  and  another  is  that  government  is  strongly 
tempted  to  push  punishment  to  extremes,  when  paid  for  it  in  the 
receipt  of  fines.  This  danger  may  be  small  in  this  country  at  this 
time  ;  but  under  a  corrupt  government,  what  an  alacrity  to  punish 
would  this  motive  produce  I  We  know  that  there  have  been  times 
when  all  crimes,  however  atrocious,  could  be  expiated  by  money ; 
and  that  corrupt  governments  have  thus  managed  to  draw  an  im- 
mense revenue  from  the  depravity  of  their  subjects.  Even  false 
accusations  have  been  invited,  in  the  most  effectual  manner,  by 
giving  the  informer  one-half  the  fine ;  but  to  the  honor  of  our  laws 
be  it  said,  they  hold  out  scarcely  any  encouragement  to  that  most 
despicable  class  of  men,  mercenary  informera.  With  some  trifling 
exceptions,  they  hold  out  no  other  motive  to  citizens  to  inform 
against  transgressors  than  that  which  they  find  in  their  regard  for 
the  public  good.  They  even  discourage  informations  without  mani* 
fest  cause,  by  a  provision  which  exposes  the  wanton  or  malevolent 
informer  to  the  payment  of  costs ;  and  our  experience  has  thus 
far  proved  that  the  office  of  informing  may  be  safely  left  to  the 
public  spirit  of  a  high-minded  people,  without  the  temptation  of  a 
bribe ;  but  I  shall  not  pursue  this  topic.  Since  fines  are  so  much 
in  favor,  we  have  reason  to  rejoice  that  they  cannot  be  excessive ; 
and  must  content  ourselves  with  this  assurance. 

Imprisonment.  This  punishment  is  effected  either  in  penttentia" 
ries^  which  are  state  prisons ;  or  in  jails,  which  are  county  prisons. 
The  United  States  have  no  prisons,  but  make  use  of  the  prisons  of 
the  different  States  with  their  consent.  As  a  mode  of  punishment, 
imprisonment  has  many  strong  recommendations.  Firsts  there  is 
a  peculiar  fitness  and  proprietj*^  in  withholding  the  benefits  of  the 
social  compact  from  those  who  have  violated  its  obligations.  So- 
ciety guarantees  our  civil  liberty,  on  the  condition  that  we  obey 
and  uphold  the  laws  made  to  protect  it.  If,  therefore,  we  break  this 
condition  by  ti-ansgressing  these  laws,  the  deprivation  of  liberty  is 
a  just  and  natural  forfeiture.  Society  enters,  as  it  were,  for  con- 
dition broken,  and  resumes  its  grant ;  while  the  offender  is  left  to 
learn  from  the  loss  of  liberty  how  great  is  its  value.  Secondly y  im- 
prisonment operates  more  equally  than  any  other  punishment  upon 
all  descriptions  of  persons ;  since  liberty  is  of  very  nearly  the  same 
priceless  value  to  every  one.  Thirdly,  imprisonment  is  more  effi- 
cient than  the  punishments  before  described  ;  since  it  physically 
disables  the  offender,  for  the  time  being,  from  continuing  his  dep- 
redations upon  society.    The  man  who  has  been  whipped  or  fined^ 
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IS  forthwith  let  loose  upon  society,  with  the  power,  and  probably  a 
disposition  sharpened  by  exasperation,  to  repeat  his  transgression. 
But  the  man  who  is  immured  between  prison  walls  cannot  do 
harm.  Fourthly^  imprisonment  admits  of  all  degrees  of  severity, 
and  can  therefore  be  graduated  better  than  any  other  punishment 
to  meet  all  offences.  It  may  take  place  in  the  gloomy  dungeon  or 
the  cheerful  light;  it  may  be  at  hard  labor  or  at  listless  ease  ;  it 
may  be  solitary  or  in  the  company  of  other  offenders ;  and  it  may 
be  for  any  period,  from  a  single  hour  to  the  whole  of  life.  For  these, 
and  perhaps  other  reasons,  imprisonment  is  unquestionably  the  best 
of  all  the  methods  of  punishment.  Moreover,  convicts  are  not  un- 
frequently  compelled  to  support  themselves  by  their  own  labor,  and 
thus  relieve  the  public  of  the  burden.  In  our  penitentiary,  "  hard 
labor  "  is  always  a  part  of  the  sentence  ;  in  our  jails  it  is  not ;  but 
the  expense  of  aliment  is  there  trifling,  being  confined  by  the 
sentence  to  "  bread  and  water."  Of  late,  public  sentiment  has  been 
strongly  inclining  in  favor  of  solitary  imprisonment,  and  there  are 
three  strong  arguments  in  favor  of  it.  Firsts  the  convict  cannot 
corrupt  or  be  corrupted  by  others  having  less  or  greater  experience 
in  crime  than  himself ;  whereas  promiscuous  imprisonment  must 
necessarily  operate  to  some  extent  as  a  school  for  crime,  even  where 
prison  discipline  is  the  most  perfect.  Secondly^  in  solitary  confine- 
ment there  is  always  some  prospect  of  reformation ;  and  this  should 
always  be  kept  in  view  as  a  secondary  object  of  punishment.  Of 
this  at  least  we  may  be  sure,  that  if,  in  the  long  and  lonesome 
hours,  during  which  the  solitary  prisoner's  mind  must  be  thrown 
back  upon  itself,  for  want  of  other  objects  to  fix  it  upon,  reflection 
does  not  make  him  better,  he  is  beyond  reformation  by  any  human 
means,  and  may  be  given  up  as  a  hopeless  reprobate.  Thirdly^  sol- 
itary imprisonment  is  more  effectual,  as  an  example,  than  promis- 
cuous imprisonment.  It  is  sad  for  a  man  to  be  alone  under  any 
circumstances ;  but  in  a  prison  it  must  be  terrible.  To  be  con- 
vinced of  this,  we  need  not  resort  to  the  high- wrought  picture  of 
Sterne's  captive  ;  we  need  only  to  think  of  a  man's  social  nature. 
The  imagination  cannot  conceive  of  a  fate  more  utterly  appalling 
than  that  of  solitary  imprisonment  for  life.  What  are  the  momen- 
tary pangs  of  the  most  painful  death,  in  comparison  with  the 
unutterable  despair  of  entering  a  dungeon,  never  to  come  out? 
This  is,  indeed,  a  living  and  enduring  death.  It  has  all  the  awful- 
ness  of  actual  death,  without  its  speedy  oblivion. 

Death,  This  is  the  last  resort  of  the  law.  In  this  country, 
except  under  the  military  law,  the  punishment  of  death  is  always 
inflicted  by  hanging ;  the  sheriff  or  marshal,  as  the  case  may  be,  is 
the  executioner ;  and  in  order  that  even  this  punishment  may  not 
come  within  the  prohibition  of  '*  cruel,"  it  is  attended  by  none  of 
those  aggravations  of  barbarity  and  torture  which  strike  us  with 
such  horror  in  the  codes  of  other  countries.  Formerly,  executions 
were  always  public^  under  the  belief  that  the  example  must  have  a 
salutary  effect  upon  the  thousands  who  throng  to  witness  such  spec* 
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tacles ;  but  this  opinion  is  gradually  changing  in  favor  of  secret 
executions ;  and  I  think  the  change  a  wise  one.  For  the  victim 
himself,  there  is  no  doubt  that  a  secret  death  is  best ;  because  his 
thoughts  are  not  drawn  off  from  the  contemplation  of  his  awful 
situation,  by  a  desire  to  make  a  last  exhibition  of  hardihood,  which 
the  vulgar  will  applaud  as  heroism ;  and  as  to  the  rest  of  the  com- 
munity, it  would  seem  that  the  tolling  of  a  bell  or  the  mere  an- 
nouncement in  a  newspaper,  without  any  of  the  pomp  and  parade 
which  make  us  forget  the  crime  in  our  sympathy  with  the  criminal, 
is  calculated  to  produce  at  least  as  salutary  an  effect  as  a  view  of 
his  struggles  in  the  presence  of  a  noisy  crowd.  But  another  ques- 
tion of  much  more  importance  is  beginning  to  attract  public 
attention ;  namely,  ought  death  to  be  in  any  case  inflicted  as  a 
punishment  ?  Without  attempting  an  elaborate  discussion  of  this 
question,  I  shall  briefly  indicate  the  leading  views  entertained  on 
each  side.  The  question  is  twofold;  fii-st,  as  to  the  right;  and 
secondly,  as  to  the  expediency^  of  capital  punishment. 

Those  who  maintain  that  society  has  the  rights  place  it  on  the 
ground  of  self-defence.  They  admit  that  a  stroug  necessity  must 
exist,  before  society  can  be  justified  in  taking  the  life  of  its  mem- 
bers ;  but  when  such  a  case  does  arise,  the  right  of  self-defence 
takes  precedence  of  every  othet,  and  the  life  that  would  be  dan- 
gerous to  society  may  be  rightfully  terminated.  They  also  find 
authority  for  the  exercise  of  this  right,  in  the  Old  Testament,  and 
in  the  general  practice  of  mankind.  On  the  other  hand,  those  • 
who  deny  the  right,  reason  in  this  way :  Society,  they  say,,  has 
no  power  but  that  which  it  derives  from  the  consent  of  its  mem- 
bers. But  life  is  one  of  the  inalienable  rights  of  man.  He  can- 
not part  with  it  if  he  would,  until  his  Creator  calls  for  it.  No 
man  can  give  a  valid  consent  to  his  own  death.  As  between  in- 
dividuals, the  most  unequivocal  consent  would  not  shield  the 
slayer  from  the  guilt  of  murder  ;  and  if  one  individual  cannot 
authorize  another  to  take  his  life,  he  cannot  have  authorized 
society  to  do  it.  Society,  therefore,  cannot  have  derived  this 
power  from  consent ;  and  consequently  has  not  got  it.  Nor  can 
the  doctrine  of  self-defence  be  the  foundation  of  such  a  right ; 
since  no  individual  can  endanger  the  existence  of  society.  Self- 
defence  authorizes  one  person  to  take  another's  life,  in  order  to 
preserve  his  own  ;  it  is  purely  preventive,  and  has  nothing  to  do 
with  punishment.  But  society  can  never  be  placed  in  this  pre- 
dicament towards  an  individual,  and  therefore  can  never  have 
occasion  to  kill  in  self-defence.  Again  the  language  of  Scripture 
brings  no  aid  to  the  argument,  because  none  is  more  solemn  and 
explicit  than  that  which  says,  "  thou  shalt  not  kill."  Besides, 
the  doctrine  of  governing  men  by  divine  right  is  now  exploded ; 
and  the  fact  that  Jehovah,  the  author  of  life,  in  his  immediate 
government  of  a  peculiar  people,  did  authorize  the  punishment  of 
death,  by  no  means  justifies  the  inference  that  he  has  delegated 
this  power  to  human  governments.    Such  arguments,  drawn  from 


CBIMBS  AND  PUNISHMENTS  IN  GENERAL.  535 

the  ancient  theocracy,  would  prove  vastly  too  much ;  and  there- 
fore cannot  be  used ;  and  the  same  may  be  said  of  the  argument 
from  custom.  What  wrong  can  be  named,  that  custom  has  not, 
at  some  period,  sanctioned  ?  Such,  briefly,  are  the  argument3 
for  and  against  the  right  of  capital  punishment. 

And  the  question  of  expediency  is  equally  debatable,  when  the 
right  is  conceded.  The  great  argument  in  favor  of  death  as  a 
punishment,  is  the  terrific  example  it  holds  out  to  others.  Not 
only  does  death  render  it  certain  that  the  same  offender  will  never 
repeat  the  offence,  but  it  has  the  strongest  possible  tendency  to 
deter  others  from  committing  it.  On  the  other  hand,  however,  it 
is  urged  that  the  same  result  may  be  attained  without  inflicting 
death.  Solitary  imprisonment  for  life  renders  it  almost  equally 
certain  that  the  offender  will  not  repeat  the  offence ;  and  as  a 
terror  to  others,  it  is  scarcely  less  effectual  than  death  itself.  At 
the  same  time,  our  sentiments  of  humanity  are  much  less  shocked 
at  seeing  the  prison  doors  closed  for  ever  upon  a  fellow-creature, 
than  at  seeing  him  suspended  from  the  gallows.  We  feel  that  he 
has  a  space  for  repentance  and  reformation  ;  instead  of  being  sent 
suddenly  away,  reeking  with  guilt,  to  the  presence  of  his  final 
Judge.  We  also  feel  that  he  may,  after  all,  be  innocent :  so  un* 
certain  is  human  testimony.  We  know  that  innocent  men  have 
often  been  condemned  and  executed ;  and  in  such  cases  an  in* 
finite  wrong  has  been  done,  without  the  possibility  of  undoing  it. 
The  vital  spark  has  been  rashly  put  out,  and  all  earth  cannot  re- 
kindle it :  whereas  the  prisoner,  when  his  innocence  is  discov- 
ered, can  be  set  free,  and  thus  be  indemnified,  in  some  degree,  for 
the  wrong  he  has  sustained.  These  considerations,  and  others  of 
a  similar  nature,  are  strongly  turning  public  sentiment  towards 
the  abolition  of  capital  punishment.  The  experiment  was  made 
by  Catharine  of  Russia,  and  is  said  to  have  been  entirely  suc- 
cessful. 

Apportionment  of  Punishment.  Having  thus  described  the  actual 
modes  of  punishment  now  in  use,  the  question  arises,  how  these 
punishments  are  to  be  apportioned,  so  as  to  be  just  sufficient  for 
each  offence,  and  no  more  ;  for  that  punishments  ought  to  be  thus 
apportioned,  is  self-evident.  But  to  effect  the  desired  apportion- 
ment, not  only  as  to  different  offences,  but  also  as  to  different 
degrees  of  the  same  offence,  has  proved  the  most  difficult  prob- 
lem in  criminal  legislation.  In  fact,  whil^  reason  teaches  that  the 
degrees  of  criminality  must  be  almost  infinitely  various,  ex- 
perience at  the  same  time  proves  that  no  human  legislation  can 
specifically  provide  beforehand  for  those  minute  and  shadowy 
differences.  To  remedy  this  defect,  therefore,  recourse  is  had  to 
judicial  discretion.  Whenever  the  nature  of  the  punishment  ad- 
mits of  degrees,  which  is  the  case  with  all  but  death,  a  limited 
discretion  is  given  to  the  judges,  as  to  the  amount  of  punishment. 
The  law  fixes  the  extremes ;  that  is,  it  prescribes  for  each  offence 
the  largest  and  smallest  fine,  and  the  longest  and  shortest  time  of 
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imprisonment ;  and  between  these  extremes  judicial  discretion  is 
permitted  to  range,  for  the  purpnose  of  adapting  the  punishment 
to  the  aggravating  or  palliating  circumstances  of  each  case.  Per- 
haps a  safer  depositary  of  this  deUcate  power  could  not  be  sug- 
gested, whether  we  consider  the  rights  of  the  public  or  the 
offender.  Humanitjy'  being  a  preyaiUng  sentiment,  the  presump- 
tion is,  that  if  the  judges  are  biased  at  all,  it  will  be  in  favor  of 
the  criminal;  he,  therefore,  will  have  nothing  to  complain  of; 
and,  on  the  other  hand,  the  public  are  protected  against  the  con- 
sequences of  too  much  lenity,  by  having  the  limits  of  judicial 
discretion  in  all  cases  ascertained  bv  the  statute.  But  in  this  con- 
nection, there  is  one  important  defect,  both  in  the  State  and 
federal  divisions,  which  ought  to  be  mentioned.  It  is,  that  with 
one  or  two  exceptions,  no  provision  is  made  for  punishing  the 
second  offence  more  severely  than  the  first ;  though  the  propriety 
of  so  doing  is  self-evident ;  for  the  very  fact  of  repetition  by  the 
same  offender,  proves  that  the  first  punishment  was  not  suffi- 
cient. 
§  189.  Who  are  Exempted,  (a)    The  general  rule  is,  that  no 

(a)  It  is  not  strictly  true,  and  has  not  been  since  McNaoghten's  case,  10  Clark  &  Fin. 
200,  that  no  insane  man  is  criminally  responsible,  or  that  proof  of  the  fact  of  insanity 
is  proof  of  incapacity  to  commit  crime.  The  law  undertakes  to  determine  what  de- 
gree or  form  of  insanity  amounts  to  such  incapacity.  In  that  case  the  judges  reported 
to  the  House  of  Lords  :  "  To  establish  a  defence  on  the  ground  of  insanity,  it  must 
be  clearly  proved  that,  at  the  time  of  the  committing  of  the  act,  the  party  accused  was 
laboring  under  such  a  defect  of  reason,  from  disease  of  the  mind,  as  not  to  know  the 
nature  and  quality  of  the  act  be  was  doing,  or,  if  he  did  know  it,  that  he  did  not  know 
he  was  doing  what  was  wrong."  They  also  reported  that  in  case  of  partial  insanity, 
or  insane  delusion,  '*  he  must  be  considered  in  the  same  situation  as  to  responsibility 
as  if  the  facts  with  respect  to  which  tlie  delusion  exists  were  real.'* 

In  the  United  States,  inability  to  distinguish  between  right  and  wrong  as  to  the 
act  charged  as  a  crime  is  the  generally  accepted,  and  in  some  States  tlie  exclusive, 
test  of  such  insanity  as  exempts  from  criminal  responsibility.  Commonwealth  p. 
Rogers,  7  Mete.  (Mass.)  500 ;  State  v.  Johnson,  40  Conn.  186 ;  Moett  v. People,  85  N. 
Y.  374 ;  State  v.  Spencer,  1  Zabriskie,  196 ;  Commonwealth  v.  Mosler,  4.  Barr,  267 ; 
Brinkley  v.  State,  58  Gh.  296 ;  McAllister  r.  State,  17  Ala.  4^1 ;  Bovard  v.  Sute,  30 
Miss.  600;  Dove  v.  State,  8  Heisk.  (Tenn.)  848 ;  LoeiEner  v.  State,  10  Ohio  St.  608; 
Hopps  V.  People,  31  111.  385;  State  v.  Huting,  21  Mo.  476;  Sute  v.  Mewherter,46 
Iowa.  88;  People  v.  McDonnell.  47  Cal.  134. 

The  insanity  of  delusion  is  recognized  as  a  defence  in  Commonwealth  v.  Rogers,  7 
Met.  500. 

The  insanity  of  uncontrollable  impulse  produced  by  mental  disease  is  recog- 
nized as  a  defence  in  Commonwealth  v.  Rogers,  7  Met.  600;  Anderson  v.  State,  43 
Conn.  514;  Commonwealth  t^.  Mosler,4  Barr,  267;  People  v.  Sprague,  2  Parker's 
Crim.  Cases,  43 ;  Scott  r.  Commonwealth,  4  Met.  (Ky.),  227 ;  Kriel  v.  Common- 
wealth, 5  Bush,  865 ;  Shannahan  v.  Commonwealth,  8  Bush,  464 ;  Stevens  v.  Sute, 
81  Ind.  485;  State  v.  Felter,  25  Iowa.  67. 

The  Supreme  Court  of  New  Hampshire  in  State  t;.  Pike,  49  N.  H.  399,  and  State 
r.  Jones,  50  N.  H.  369,  discarded  all  tests  of  insanity  adopted  by  other  courts  as 
rules  of  law,  and  held  that  insanity  is  a  mental  disease ;  that  whether  the  defendant 
had  a  mental  disease,  and  whether  the  act  charged  as  crime  was  the  product  of  such 
disease,  are  the  decisive  questions,  and  they  are  qucHtions  of  fact  for  tlie  jury.  Ac- 
cordingly the  same  court  holds  that  it  is  not  competent  for  a  witness  who  ta  not  an 
expert  to  give  his  opinion  as  to  the  sanity  of  the  defendant.  Boardnian  v.  Wood- 
man. 47  N.  H.  120 ;  State  v.  Pike,  40  N.  U.  899. 

The  question  how  far  drunkenness  Is  admitteil  as  a  defence  to  a  prosecution  for 
crime,  is  fully  discussed  in  the  note  to  United  States  t;.  Drew,  1  Leading  Crim.  Cases, 
(2cl  ed.),  181,  where  there  is  a  full  citation  of  cases.  The  note  closes  with  the  fol- 
lowing conclusions :  Firat,  That  fixed  insanity,  or  ddirium.  tnmmu,  though  tlie  result 
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person  who  commits  an  act  made  punishable  by  the  law,  is  ex- 
empted from  liability  to  the  punishment  prescribed.  But  to  this 
rule  there  are  several  exceptions,  founded  on  the  absence  of 
criminal  intention.  The  principle  is,  that  in  the  perpetration  of  a 
crime  the  mind  must  concvr  with  the  body,  the  will  with  the 
muscular  organs,  or  the  actor  is  not  to  be  held  responsible.  If, 
therefore,  either  from  imbecility,  insanity,  mischance,  or  necessity, 
one  does  an  act  which  would  be  criminal  if  done  intentionally,  he 
stands  excused  on  the  ground  of  having  no  criminal  volition. 
Thus  idiots  always,  lunatics  during  the  intervals  of  insanity,  and 
infants  while  too  young  to  know  the  distinction  between  right  and 
wrong,  are  held  excusable  for  those  acts  which  would  otherwise 
be  punishable,  because  they  cannot  harbor  a  criminal  design; 
but  drunkenness^  which  is  a  voluntary  insanity,  is  no  excuse. 
Again,  if  the  act  which  would  otherwise  be  criminal,  is  the  result 
of  an  accident  or  mistake^  which  the  law  calls  mischance,  the  actor 
is  not  responsible,  because  he  did  not  do  it  wilfully ;  but  mere 
ignorance  of  the  criminality  of  the  act,  when  the  act  itself  is  done 
intentionally,  is  no  excuse  ;  because  every  pei*son  of  sound  mind 
is  held  bound  to  know  what  acts  are  declared  by.  the  law  to  be 
criminal.  Lastly,  if  the  act  which  would  otherwise  be  criminal, 
be  the  result  of  inevitable  necessity^  the  actor  is  excused,  because 
he  could  exercise  no  volition.  Thus,  if  the  compulsion  be  physi- 
cal, or  if  it  result  from  an  injunction  of  law,  the  exemption  is 
absolute.  But  the  command  of  no  superior,  except  the  law,  can 
excuse  the  commission  of  a  crime ;  for  there  is  no  necessity  for 

of  Toluntary  dissipation,  is  as  much  an  excuse  fur  crime  as  any  other  form  of  in- 
sanity. Second.  That  voluntary  intoxication,  not  depriving  the  party  of  all  knowl- 
edge of  what  he  was  doing,  is  not  of  itself  an  excuse  for  any  crime.  Third.  That 
when  some  specific  intent  mmt  he  prooedf  in  order  to  constitute  a  particular  crime,  the 
jury  may  consider  the  fact  and  degree  of  intoxication  in  determining  whether  the 
party  had  capacity  to  form  such  intent  Fourth.  That  intoxication  will  not  reduce 
an  unprovoked  homicide  from  murder  to  manslaughter ;  but  if  legal  provocation  has 
been  given,  it  may  be  considered  in  determining  whether,  in  tiet,  the  party  acted 
upon  such  proYoeation,  or  from  malicioua  motives,  In  giving  the  iatal  blow."  The 
Second  includes  such  cases  as  Pigman  v.  State,  14  Ohio  R.  656,  where  it  was  held  that 
on  a  charge  of  passing  counterfeit  money,  if  the  accused  was  so  drunk  that  he  did 
not  know  that  he  passed  a  bill  that  was  counterfeit,  he  is  not  guilty. 

At  the  common  law  an  infant  under  the  age  of  seven  years  was  conclusively  pre- 
sumed to  be  doU  incapax ;  between  the  ages  of  seven  and  fourteen,  lie  was  presumed  to 
be  doU  incapax,  but  the  presumption  could  be  controverted  and  overcome  by  evidence. 
There  was  one  exception ;  a  boy  under  fourteen  was  conclusively  presumed  to  be  in- 
capable of  rape,  mi  the  United  States  the  same  presumptions  prevail.  State  v. 
Learned,  41  Ver.  686;  Godfrey  v.  State,  81  Ala.  328;  State  v.  Doherty,  2  Overt. 
(Tenn.)  80.  And  see  Commonwealth  v.  Mead,  10  Allen,  898 ;  People  v.  Kendall,  26 
Wend.  899;  State  i;.  Handy,  4  Harr.  (Del.)  566;  Stephenson  v.  State,  28  Ind.  272. 
In  Ohio,  however,  it  is  held  that  the  presumption  of  incapacity  between  the  ages  of 
seven  and  fourteen  is  in  all  cases  open  to  be  controverted  by  evidence  of  the  fact  be- 
ing to  the  contrary.  Williams  v.  State,  14  Ohio  R.  222.  This  decision  has  been  fol- 
lowed in  New  York.    People  i\  Randolph,  2  Parker,  Crim.  Cases,  174. 

There  is  a  general  presumption  that  a  wife  who  commits  a  crime  in  the  presence 
of  her  husband  does  it  under  his  coercion,  and  therefore  cannot  be  held  guilty.  But 
this  presumption  does  not  arise  in  treason,  homicide,  or  robbery ;  nor  does  it  arise  in 
offences  of  a  character  in  which  women  are  supposed  especially  to  participate,  such  as 
keeping  brothels  and  other  disorderly  houses.  This  presumption  may  always  be 
lebuttiMi  by-evidencey  and  the  wife  be  shown  to  have  acted  fh>m  her  9wn  will. 
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obeying  such  a  command.  It  was  indeed  formerly  held^  as  we  have 
seen,  that  a  wife  was  excusable  for  concurring  with  her  husband, 
on  the  ground  of  constraint,  but  this  absurd  idea  is  now  nearly 
exploded.  There  is,  however  a  species  of  moral  compulsion, 
which  the  law  always  allows  to  palliate,  and  often  to  excuse,  the 
commission  of  a  crime.  Thus,  where  the  act  is  done  strictly  in 
self-defence^  it  is  excused  on  the  ground  that  the  actor  in  violating 
a  human  law,  did  but  obey  a  still  higher  law.  So  where  the  act 
is  done  in  a  moment  of  strong  and  overpowering  excitement, 
before  the  passions,  suddenly  provoked,  have  had  time  to  cool, 
the  guilt,  if  not  wholly  excused,  is  greatly  palliated,  out  of  regard 
to  the  infirmity  of  our  nature.  It  has  often  been  made  a  question, 
whether  extreme  want  of  food,  clothing,  or  shelter,  ought  not  to 
be  a  justification  of  the  acts  done  to  relieve  immediate  necessities. 
Humanity  would  incline  us  to  answer  in  the  affirmative,  but  the 
plea  of  want,  if  once  allowed,  would  open  so  wide  a  door  to 
depredation,  that  the  policy  of  the  law  is  against  admitting  it.  I 
have  thus  briefly  indicated  the  general  principles  upon  which 
crimes  are  palliated  or  excused,  for  want  of  criminal  intention  in 
the  perpetrator.  The  application  of  these  principles  will  be  made, 
when  we  come  to  the  description  of  crimes. 

§  190.  Principals  and  accessories,  (a)  We  have  already  seen 
that,  to  constitute  a  crime,  there  must  be  an  act.  In  perpetrat- 
ing this  act  more  persons  than  one  may  be  concerned ;  and  they 
may  be  concerned  more  or  less  directly.  This  has  led  to  some 
important  distinctions.  He  who  directly  and  absolutely  perpe- 
trates the  act,  is  denominated  principal  in  the  first  degree.  He 
who  is  present  aiding  and  abetting,  is  denominated  principal 
in  the  second  degree  ;  and  this  presence  may  either  be  actual^  as 
where  one  stands  immediately  by  and  assists ;  or  it  may  be  am" 
structive^  as  where  one  keeps  watch  at  a  convenient  distance. 
Again,  he  who  is  neither  chief  actor,  nor  actually  or  con- 
structively present,  may  still  be  guilty  of  participating  in  the 
perpetration  or  in  its  results ;  in  which  case  he  is  denominated 
an  accessory.  If  he  procure,  advise,  or  command  the  act  to  be 
done,  he  is  an  accessory  before  the  fact.  If,  knowing  the  act  to 
have  been  done,  he  receives,  comforts,  or  assists  the  criminal,  or 
shares  in  the  avails  of  the  crime,  he  is  an  accessory  after  the  fact 
And  the  general  rule  has  been  that  though  an  accessory  cannot 
be  punished  until  the  principal  has  been  convicted,  yet  then  he 
is  liable  to  the  same  punishment  as  the  principal.  But  the  dis- 
tinction between  principals  and  accessories  applies  only  to  crimes 
standing  in  the  middle  rank  of  guilt ;  for  in  treason,  on  account 
of  its  magnitude,  and  in  petty  offences,  on  account  of  their  little- 
ness, all  participators  have  been  treated  as  principals.  Such  are 
the  doctrines  and  distinctions  of  the  common  law ;  and  it  would 
not  be  difficult  to  show  that  some  of  them  are  arbitrary,  and  all 

(a)  See  2  Swift's  Dig.  b.  6,  chap.  14 ;  4  Black.  Ck>m.  chap.  8. 
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of  them  unnecessary.  For  why  make  these  distinctions  in  name, 
when  the  criminality  and  punishment  are  the  same?  If  the 
distinction  be  well  founded  in  middling  crimes,  why  not  extend 
it  to  all?  And  why  allow  the  accessory  to  escape  merely  because 
the  principal  cannot  be  found  ?  But  these  distinctions  are  greatly 
modified  in  this  State.  We  have  a  general  provision,  that  if  any 
person  **aid,  abet^  or  procure  "  another  to  commit  any  offence  pun- 
ishable with  death  or  imprisonment  in  the  penitentiary,  he  shall 
be  liable  to  the  same  punishment  as  the  chief  actor  would  be  liable 
to,  if  convicted.  This  provision  embodies  the  essence  of  the  com- 
mon-law distinctions  without  their  complexity  or  arbitrariness  ; 
and  there  are  similar  provisions  in  the  federal  code.  But  they 
are  all  defective  in  one  respect ;  they  do  not  extend  to  all  offences ; 
though  there  can  be  no  good  reason  for  excluding  any.  In  fact, 
there  are  several  special  provisions  designed  particularly  to  rem- 
edy this  imperfection.  But  why  might  there  not  be,  in  place  of 
all  these,  one  universal  provision,  punishing  all  who  aid,  abet, 
procure,  or  participate,  with  the  same  punishment  as  those  who 
actually  perpetrate  the  offence ;  and  inflicting  this  punishment 
whether  the  chief  actor  be  found  or  not  ?  Such  a  provision  would 
be  at  once  simple  and  comprehensive ;  and  I  can  perceive  no  ob- 
jection to  it. 

§  191.  Improvement  Suggested.  From  the  general  views  now 
presented,  it  will  be  seen  that  though  criminal  law  has  undergone 
important  changes  in  this  country,  all  of  which  are  very  decided 
improvements,  yet  many  deficiencies  still  remain  to  be  supplied. 
In  addition  to  those  already  indicated,  the  want  of  a  general  pro- 
vision for  compensation  to  the  injured  party,  when  the  case  admits 
of  it,  is  worthy  of  notice.  There  are  some  special  provisions  to 
this  effect ;  but  the  principle  thus  recognized  should  be  made  uni- 
versal. In  all  cases  but  homicide,  compensation  of  some  sort  can 
be  made  to  the  individual  himself;  and  in  the  case  of  homicide, 
it  might  be  made  to  his  family.  Where  the  offender  is  able,  this 
compensation  should  be  made  by  him  as  a  part  of  his  sentence  ; 
and  where  he  is  unable,  the  principle  of  equality  would  seem  to 
require  that  it  be  made  at  the  public  expense.  Another  very  im- 
portant desideratum,  is  a  more  general  uniformity  in  the  criminal 
laws  of  the  different  States.  So  great  is  the  present  diversity,  that 
in  contemplating  it,  one  might  almost  be  tempted  to  suppose  that 
criminal  legislation  is  an  affair  altogether  arbitrary  and  capricious ; 
not  governed  by  fixed  and  immutable  principles,  but  varying  like 
climate,  with  geographical  limits.  Yet  surely  this  is  not  the  fact. 
The  diversity  does  not  spring  from  the  nature  of  the  subject. 
What  is  criminal  in  Maine  should  be  so  in  Louisiana.  There  is 
nowhere  a  sufficient  difference  in  the  social  condition,  to  make 
any  important  difference  in  criminal  legislation.  But  whatever 
be  the  cause  of  the  diversity,  it  does  exist  to  a  remarkable  extent ; 
and  among  many  evil  consequences,  one  not  the  least  to  be  regret- 
ted, is  that  it  becomes  a  matter  of  calculation  among  the  vagabond 
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portion  of  our  community,  who  live  by  preying  upon  society,  in 
which  of  the  States  they  may  commit  the  greatest  number  of 
outrages,  with  the  fairest  prospect  of  mild  punishment  or  entire 
impunity.  Accordingly,  that  State  which  ventures  to  be  most 
humane,  will  be  most  likely  to  be  thronged  with  rogues  and 
knaves ;  since,  in  addition  to  the  usual  proportion  of  its  own  pop- 
ulation, it  must  bear  the  burden  of  immigration  from  those  States 
where  the  laws  are  more  sanguinary.  But  we  are  not  without 
hope  that  time  will  bring  about  a  greater  degree  of  uniformity. 
Throughout  the  civilized  world,  the  spirit  of  inquiry  and  reform  is 
now  more  generally  directed  to  the  subject  of  crimes  and  punish- 
ments, than  to  any  other  matter  aflPecting  our  social  condition. 
Commissioners  are  appointed  to  visit  distant  regions,  and  com- 
pare criminal  codes ;  and  a  general  improvement  must  be  the 
ultimate  result. 


LECTURE  XXXr. 

CRIMES  UNDER  THE  STATE  LAW. 

§  192.  General  Divi$ion  of  Orimes.  In  this  lecture,  I  propose  to 
consider  the  principal  offences  punished  by  State  legislation,  but 
without  attempting  a  complete  enumeration.  And  at  the  very 
outset  I  find  difficulty  in  selecting  any  suitable  classification.  The 
most  general  division  of  crimes  is  into  the  three  following  classes : 
1.  Crimes  affecting  the  pvhlic  welfare.  The  theory  of  criminal  law 
is,  that  all  crimes  affect  the  public  welfare ;  otherwise,  society 
would  not  interfere  with  them.  But  there  are  some  which  have 
this  tendency  much  more  directly  and  immediately  than  others. 
Such  are  all  those  offences  against  the  justice,  health,  morals, 
peace,  and  property  of  the  public,  which  do  not  directly  affect 
either  the  persons  or  property  of  individuals.  2.  Crimes  affecting 
private  persons.  The  personal  rights  of  individuals,  expressed  in 
general  terms,  include  life,  liberty,  health,  reputation,  and  happi- 
ness, which,  as  we  have  seen,  are  declared  in  our  constitution  to 
be  inalienable  rights.  AH  offences,  therefore,  which  tend  directly 
to  injure  or  destroy  either  of  these  rights,  would  fall  within  this 
class.  3.  Crimes  affecting  private  property.  This  class  would  of 
course  include  all  offences  having  a  direct  reference  to  the  property 
of  individuals.  In  the  present  lecture,  my  object  is  to  present  a 
mere  sketch  of  the  crimes  punishable  in  this  State,  in  the  order 
indicated  by  the  above  classification.  The  minor  offences  will  be 
barely  referred  to,  for  the  purpose  of  grouping  them  together.  Of 
the  higher  offences,  I  shall  speak  somewhat  more  at  length.  And 
although  the  subject  of  indictments  belongs  pi'operly  to  a  future 
lecture  on  criminal  procedure,  I  shall  so  far  anticipate  that  subject 
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here,  as  to  give,  in  connection  with  some  of  the  higher  o£Fences« 
that  part  of  the  indictment  which  describes  the  offence.  If  the 
student  will  particularly  note  the  technical  description  of  the 
offence,  he  will  be  enabled  the  more  accurately  to  remember  in 
what  the  offence  consists.  I  have  before  said  that  an  indictment 
is  a  formal  accusation  of  an  ofiEence,  drawn  up  by  the  prosecuting 
officer,  and  found  to  be  true  by  a  grand  jury ;  and  that  no  man 
can  be  put  upon  his  trial  upon  any  criminal  charge,  except  those  of 
the  lowest  grade,  until  such  an  indictment  has  been  found  against 
him.  The  caption  and  conclusion  of  the  indictment,  which  are 
merely  formal  and  the  same  in  all  indictments,  will  be  omitted, 
and  only  that  part  given  which  describes  the  offence. 

§  193.  Crimes  Affecting  the  Public  Welfare.  Under  this  head 
I  shall  consider  a  variety  of  offences,  which  scarcely  admit  of  a 
more  particular  classification.  In  defining  them,  especially  those 
of  a  minor  sort,  I  shall  use  all  possible  brevity,  (a) 

Perjury  and  Svhamation.  (6)  To  understand  the  nature  of 
perjury,  we  must  first  consider  the  purpose  of  an  oath.  The  dic- 
tionary definition  of  an  oath  is,  ^^an  affirmation,  negation,  or 
promise  corroborated  by  the  attestation  of  the  Divine  Being." 
But  in  terms  an  oath  differs  from  an  affirmation  in  this :  an  oath 
is  a  direct  appeal  to  God  for  the  truth  of  what  one  says,  or  the 
performance  of  what  one  promises ;  while  an  affirmation  appeals 
only  to  the  pains  and  penalties  of  perjury.  The  one  presup- 
poses a  belief  in  a  future  retribution ;  the  other  does  not.  The 
law  requires  an  oath  or  affirmation  from  three  classes  of  persons : 
namely,  witnesses,  jurors,  and  public  officers ;  and  as  many  per- 
sons have  conscientious  scruples  against  taking  an  oath,  it  is  in 

{a)  An  act  WM  passed  April  26, 1801,  declaring  it  treason  against  the  State  to  levy 
war  against,  or  knowingly  adhere  to  tlie  enemies  of,  the  State,  or  the  United  States. 
The  penalty  is  imprisonment  for  life.  Betraying  military  posts,  &&,  supplying  arms 
and  ammunition  to  enemies,  and  not  giving  information  of  treason  to  tlie  proper 
officials,  are  punishable  by  imprisonment  for  not  less  than  ten  nor  more  than  twenty 
years.  Setting  on  foot  any  military  enterprise  against  the  territory  or  people  of  any 
one  of  the  United  States,  is  punishable  by  imprisonment  for  not  less  than  one  nor 
more  than  ten  years. 

(b)  Indictment,    That  heretofore,  to  wit,  at  the  court  of ,  begun  and  holden 

at 1  in  the  county  aforesaid,  before  the  [presiding  judge!  on  the a  certain 

action  of  trespass  for  assault  and  battery  was  pending,  in  which was  plaintiflT, 

and  — ^  was  defendant ;  in  which  action  issue  had  before  that  time  been  joined ; 
which  issue  then  and  there  came  on  to  be  tried  by  a  jury  of  said  county  in  due  form 
of  law ;  and  then  and  there,  upon  the  trial  of  said  issue,  one  — — —  being  produced 
as  a  witness  on  behalf  of  said  plaintiff,  did  make  oath  before  the  said  [presiding  judge], 
who  was  then  and  there  duly  authorized  to  administer  such  oath,  that  the  evidence 
which  he  should  give  to  the  said  court  and  jnry,  touching  the  matters  in  question  on 
the  said  issue,  should  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth ;  and 
it  then  and  there  became  a  material  question,  upon  the  trial  of  said  issue,  whether 
the  said  defendant  had  struck  the  said  plaintiff,  and  how  many  blows;  and  thereupon 

the' said did  then  and  there,  under  the  oath  aforesaid,  falsely,  wilfully,  and 

corruptly  declare,  that  the  said  — —  did  see  the  said  defendant  on at , 

strike  the  said  plaintiff  blows  with  his  fist ;  whereas  in  truth  and  in  fact  the  said 

did  not  see  said  defendant  on ,  at,  or  at  any  other  time  or  place,  strike 

the  said  plaintiff  at  all,  with  his  fist  or  otherwise ;  but  the  said  declaration  of  the  said 

,  under  oath  as  aforesaid,  was  then  and  there  wholly  false  and  untrue,  as  he  the 

said then  and  there  well  knew ;  and  so  the  said did  then  and  there,  in 

manner  and  form  aforesaid,  commit  wilful  and  oonnpt  peijniy. 
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all  cases  optional  to  affirm.    Which  is  the  more  binding  upon 
the  conscience,  is  a  question  which  the  conscience  alone  can 
answer ;  but  it  would  seem  that  every  human  being  is  at  all  times 
under  so  strong  a  moral  obligation  to  tell  the  truth  and  perform 
his  promises,  that  no  act  of  his  can  increase  it.     At  any  rate,  the 
legal  sanction  of  both  is  the  same ;  namely,  the  pains  and  penal- 
ties of  perjury.     We  say,  then,  that  the  purpose  of  the  law, 'in 
punishing  perjury,  is  to  secure  the  telling  of  truth  and  perform- 
ance of  promises,  in  all  things  pertaining  to  the  administration 
of  justice,  by  an  appeal  to  purely  temporal  sanctions,  operating 
equally  upon  believers  and  unbelievers  in  a  future  retribution. 
According  to  Blackstone,  (a)  perjury  is  "  when  a  lawful  oath  is 
administered,  in  some  judicial  proceedings,  to  a  person  who  swears 
wilfully,  absolutely,  and  falsely,  in  a  manner  material  to  the  issue 
or  point  in  question.'*     This  definition  involves  four  distinct  mat- 
ters :     1.  The  oath  must  be  administered  by  some  person  author- 
ized by  law.    2.  It  must  be  in  some  judicial  proceeding.  (6)  3.  The 
person  must  knowingly  swear  falsely.     4.   The  false  swearing 
must  be  in  relation  to  some  material  matter.     In  this  State,  per- 
jury is  made  to  consist  in  wilfully  and  corruptly  declaring,  under 
oath  or  affirmation,  any  matter  to  be  fact,  knowing  the  same  to 
be  false ;  or  denying  any  matter  to  be  fact,  knowing  the  same  to 
be  true ;  such  oath  or  affiirmation  being  administered  by  a  person 
and  upon  an  occasion  authorized  by  law.     The  punishment  is 
imprisonment  in  the  penitentiary  from  three  to  ten  years.     The 
statute  undertakes  to  specify  all  the  cases  in  which  perjury  can 
be  committed,  instead  of  saying  generally  all  cases  in  which  the 
law  authorizes  an  oath  or  affirmation ;  but  in  other  respects  the 
definition  does  not  differ  essentially  from  that  of  Blackstone.     It 
suggests,  however,  the  following  queries :     1.  If  a  person  not 
having  certain  knowledge,  swear  against  his  belief,  or  without  hav- 
ing any  belief,  would  this  be  within  the  definition  ?     2.  Since  the 
oaths  and  affirmations  of  jurors  and  public  officers  are  not  state- 
ments of  facts,  but  promises,  are  they  within  the  definition  ?    If 
either  of  these  questions  be  answered  in  the  negative,  the  defini- 
tion is  defective,  and  ought  to  be  amended.     Subornation  of  per- 
jury consists  in  procuring  another  to  commit  perjury,  and  would 
consequently  be  included  in  any  general  provision  against  aiding, 
abetting,  or  procuring.     The  punishment  is  properly  made  the 
same  as  for  committing  perjury,  (c)     Formerly,  an  indictment  for 
perjury  was  exceedingly  voluminous ;  it  being  held  necessary  to 
set  forth  the  authority  under  which  the  oath  was  administered, 
together  with  a  complete  record  of  the  proceedings  in  which  the 

(a)  4  Black.  Com.  187. 

(b)  Perjury  may  be  committed  in  swearing  falsely  to  an  application  for  a  mar> 
riage  license.    Call  v.  The  State,  20  Ohio  St.  a:^. 

(c)  As  to  subornation  of  perjury,  see  Commonwealth  v.  Smith,  11  Allen,  243. 
It  is  essential  that  the  accused  shoiUd  know  not  only  tliat  the  witness  will  swear  to 
what  is  untrue,  bat  also  that  he  will  do  so  corruptly  and  knowingly.  Stewart  v.  The 
State,  22  Ohio  St.  477. 
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oath  was  taken ;  but  these  are  dispensed  with  by  our  statute,  and 
it  is  made  sufficient  to  set  forth  the  substance  of  the  offence. 

Bribery*  (a)  In  the  ordinary  acceptation  of  the  term,  bribery 
consists  in  hiring  or  being  hired  to  swerve  from  public  duty,  and  it 
would  be  easy  to  make  one  general  and  comprehensive  provision 
against  bribery  under  all  circumstances,  punishing  equally  him 
wRo  offers  and  him  who  receives  a  bribe.  Such  a  provision  should 
embrace  electors,  jurors,  witnesses,  and  all  public  officers.  But 
our  statute  falls  far  short  of  the  generality  here  proposed.  It 
punishes  bribery  in  the  following  cases :  1.  Attempting  to  influ- 
ence a  juror  or  witness,  directly  or  indirectly,  either  by  promises 
or  threats  —  fine  within  five  hundred  dollars,  and  imprisonment 
within  thirty  days,  for  both  parties.  2.  Bribing  a  judge,  justice, 
or  arbitrator,  in  a  matter  pending  before  them  —  fine  within  one 
thousand  dollars;  but  nothing  is  said  against  taking  the  bribe. 
8.  Bribing  an  officer  or  other  person  having  an  offender  in  custody, 
to  permit  his  escape — fine  within  two  hundred  dollars ;  but  nothing 
is  said  against  taking  the  bribe.  4.  Bribing  a  voter  at  an  election  — 
fine  within  five  hundred  dollars,  and  imprisonment  from  one  to  six 
months ;  but  nothing  is  said  against  taking  the  bribe.  5.  A  county 
commissioner  taking  a  bribe  in  the  execution  of  his  office  —  fine 
between  three  hundred  and  one  thousand  dollars.  In  all  these 
cases,  the  thing  given  or  taken  as  a  bribe  may  either  be  money  or 
any  other  valuable  thing,  or  the  promise  thereof. 

False  Personation.  If  any  person  with  fraudulent  intent  falsely 
personate  another,  that  is,  take  the  name  of  and  pretend  to  be 
another,  in  any  judicial  proceeding,  or  in  the  acknowledgment  of 
a  deed  or  power-of-attorney,  or  in  procuring  a  marriage  license, 
the  punishment  is  imprisonment  in  the  penitentiary  from  one  to 
six  years.  The  object  of  this  provision  is  to  guard  the  public 
against  impostors,  in  those  weighty  matters  in  which  successful 
imposition  would  be  most  deleterious. 

Refusing  to  Testify.  Being  legally  called  upon  to  testify  and 
refusing  to  take  the  oath  or  affirmation  —  imprisonment  until 
submission,  and  fine  within  twenty  dollars. 

Refusing  to  Assist  Officers.  Being  legally  called  upon  by  the 
sheriff  or  other  officer  to  aid  him  in  arresting  or  securing  an  of- 
fender, and  refusing  so  to  do — fine  within  twenty-five  dollars. 

Resisting  Officers.  Resisting  or  abusing  any  judge,  justice, 
sheriff,  constable,  or  other  officer,  in  the  execution  of  his  office 
—  fine  within  two  hundred  dollars,  or  imprisonment  within 
twenty  days,  or  both.  (6) 

Taking  Unlawful  Fees.  Any  officer,  judicial  or  ministerial, 
knowingly  receiving  any  other  fee  or  reward  for  doing  his  duty 
than  that  which  the  law  prescribes  —  fine  within  two  hundred 
dollars,  or  imprisonment  within  ten  days,  or  both  ;  and  disquali- 
fication for  seven  years. 


a)  See  act  to  punish  bribery  in  certnin  eases,  passed  March  19, 1800. 
\h)  Farris  o.  State  of  Ohio,  8  Ohio  State,  159. 
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Stirring  %cp  Suiti.  Any  judicial  or  miiusterial  officer  of  court, 
or  attorney,  stirring  up  or  encouraging  any  suit,  quarrel,  or  con- 
troversy, with  intent  to  injure  the  persons  litigating — fine 
within  five  hundred  dollars,  and  civil  liability  in  treble  damages. 

Aiding  in  the  Escape  of  Prisoners.  1.  Any  officer  in  the  peni- 
tentiary procuring,  aiding,  or  abetting  any  convict  to  escape  — 
same  punishment  as  the  escaped  convict.  2.  Any  other  officer 
voluntarily  suffering  an  offender  in  bis  custody  to  escape  —  fine 
within  five  hundred  dollars,  or  imprisonment  within  ten  days,  or 
both.  8.  Any  pei*son  rescuing  or  attempting  to  rescue  an  offender 
from  custody  —  same  punishment. 

Usurpation  of  Office.  Assuming  to  be  an  officer  without 
authority  —  fine  within  two  hundred  and  fifty  dollars,  and  im- 
prisonment within  ten  days. 

Oppression  in  Office.  Wilfully  injuring,  defrauding,  or  op- 
pressing another,  under  color  of  office  —  fine  within  two  hun- 
dred dollars,  and  civil  liability  in  treble  damages. 

Offences  connected  with  Elections.  1.  A  resident  of  any  county 
voting  in  anj-  township  in  such  county,  in  which  he  does  not 
actually  reside  —  jail  from  six  to  twelve  months.  2.  A  resident 
of  the  State  voting  in  any  county  in  which  he  does  not  actually 
reside  —  penitentiary  from  one  to  three  years.  8.  Voting  more 
than  once  at  the  same  election  —  penitentiary  from  one  to  five 
years.  4.  A  resident  of  another  State  voting  in  this  State  — 
penitentiary  from  one  to  five  years.  6.  Voting  without  having 
the  qualifications  of  an  elector  —  jail  from  one  to  sir  months. 
6.  Procuring,  aiding,  or  advising  another  to  vote  contrary  to  law 
—  fine  from  one  hundred  to  five  hundred  dollars,  and  jail  from 
one  to  six  months.  7.  Procuring,  aiding,  or  advising  another  to 
go,  for  the  purpose  of  voting,  to  a  place  where  he  has  no  right  to 
vote  —  penitentiary  from  one  to  five  years.  8.  Infiuencing  or 
attempting  to  influence  a  voter,  by  bribery  or  threats,  to  vote 
contrary  to  his  inclination  —  fine  from  one  hundred  to  five  hun- 
dred dollars,  and  jail  from  one  to  six  months.  9.  Deceiving  a 
voter  who  cannot  read,  as  to  the  contents  of  his  ballot,  or  fi-aud- 
ulently  changing  a  ballot  —  penitentiary  from  one  to  three  years. 
10.  Fraudulently  putting  a  ballot  into  the  box  after  the  polls  are 
opened  — penitentiary  fi-om  one  to  three  years,  and  if  a  judge  of 
the  election,  from  one  to  five  years.  11.  Any  judge  or  clerk  of 
an  election  knowingly  violating  his  duty  as  prescribed  by  law  — 
penitentiary  from  one  to  five  years.  12.  Betting  on  elections  — 
fine  between  five  and  five  hundred  dollars,  (a) 

Offences  connected  with  Banking.  1.  Any  officer  of  an  incor- 
porated bank  refusing  to  indorse,  on  notes  presented  for  redemp- 
tion and  not  redeemed,  the  date  and  fact  of  presentation  —  fine 
from  five  to  fifty  dollars  for  each  note.  2.  Any  officer  of  an  in- 
corporated bank  knowingly  making  a  false  statement  to  bank 

(a)  UnlawfuUj  destroy ing  or  obtaining  poMeMion  of  baUot-box,  or  attempting  the 
same,  imprisonment  from  one  to  five  yean.    Act  of  April  5, 1856. 
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commissioners — penitentiary  from  one  to  ten  years.  8.  Acting 
as  an  officer  of  a  bank  not  incorporated  by  law  —  fine  of  one 
thousand  dollars.  To  constitute  a  bank,  there  must  be  a  com- 
pany or  association  which  lends  money  or  some  evidence  of  debt, 
and  issues  paper  designed  to  circulate  as  money,  or  causes  the 
same  to  be  done  ;  and  any  person  is  declared  to  be  an  officer  who 
in  any  way  intermeddles  with  the  concerns  of  such  bank  for  its 
benefit.  4.  Acting  as  an  officer  or  agent  of  an  incorporated  bank, 
which  issues  notes  less  than  five  dollars,  or  notes  payable  else- 
where, or  at  a  future  day,  or  in  anything  else  than  gold  and  silver, 
or  dealing  in  such. paper  as  a  broker  —  fine  of  one  hundred  dol- 
lars. 5.  Acting  as  an  officer  or  agent  of  a  municipal  corporation 
which  issues  paper  intended  to  circulate  as  money  —  fine  of  fifty 
dollars.  6.  Passing  or  paying  out  paper  designed  to  circulate 
as  money  and  not  authorized  by  law  —  fine  of  four  times  the 
amount.  7.  Acting  as  an  agent  of  any  bank  incorporated  out  of 
this  State,  or  of  any  individual  or  association  out  of  this  State,  en- 
gaged in  banking  with  a  view  to  .give  circulation  to  their  paper 
—  fine  of  one  thousand  dollars.  8.  Any  receiving  or  disbureing 
officer  of  the  State  receiving  or  paying  out  unauthorized  paper  — 
fine  of  one  hundred  dollars. 

Neglect  of  Official  Duty,  Under  this  head  might  be  enumerated 
a  great  number  of  fines,  imposed  upon  officers  for  the  neglect  of 
the  duties  assigned  them  by  law.  But  suffice  it  to  say,  there  is 
scarcely  a  duty  imposed  upon  a  citizen,  connected  with  the  munici- 
pal concerns  of  the  State,  the  neglect  or  refusal  to  perform  which 
does  not  involve  a  penalty  or  forfeiture. 

Offences  against  the  Public  Health,  (a)  These  are  commonly 
called  nuisances^  and  are  as  follows :  1.  Putting  the  carcass  of  any 
dead  animal  into  any  river,  creek,  pond,  road,  alley,  lot,  field, 
meadow,  or  common,  or  permitting  the  same  to  remain  there  — 
fine  from  one  to  five  dollars.  (6)  2.  Putting  the  same  into  a  well, 
stream,  or  brook  of  running  water,  used  for  domestic  purposes  — 
fine  from  two  to  forty  dollars.  8.  Knowingly  selling  unwholesome 
provisions  —  fine  within  fifty  dollars.  4.  Creating  or  keeping  up 
ponds  of  stagnant  water — fine  within  five  hundred  dollars,  and 
abatement  of  the  nuisance.  5.  Permitting  a  slaughter  or  meat 
house  to  remain  unclean,  between  April  and  October  —  fine  be- 
tween five  and  fifty  dollars.  6.  Permitting  a  factory  for  making 
soap,  candles,  oil,  glue,  or  varnish;  or  a  house  for  putting  up 
pork,  lard,  or  sausages,  to  remain  unclean  at  any  time  —  fine 
between  ten  and  forty  dollars.  It  is  perhaps  a  matter  of  regret 
that  our  provisions  against  nuisances  do  not  extend  further.  A 
variety  of  other  nuisances  will  suggest  themselves,  equally  offensive 
with  those  above  specified,  which  are  punishable  at  common  law, 
but  cannot  be  punished  here,  for  want  of  express  provision. 

(a)  See  3  Black.  Com.  216 ;  4  id.  107. 
(6)  Act  of  March  19, 1857. 
35 
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Offences  against  Public  Morals,  (a)  Under  this  head  are  included 
the  following :  — 

Lotteries.  1.  Being  concerned  in  getting  up  any  IcTttery  or 
Bcheme  of  chance  —  fine  within  five  hundred  dollars.  2.  Selling 
lottery  tickets  or  having  any  agency  therein — fine  within  two 
hundred  dollars. 

Gamin^g.  (6)  1.  Playing  at  any  game,  except  for  athletic  exercise, 
or  betting  on  either  side,  in  any  ordinary,  tavern,  race-field,  or 
place  connected  therewith  ;  or  playing  at  any  game  whatever  in 
any  place  for  gain  ;  or  betting  upon  any  matter  whatsoever  —  fine 
within  one  hundred  dollars.  2.  Keeping  any  gaming  table,  device, 
or  machine,  or  suffering  one  to  be  kept,  for  the  sake  of  gain  — 
fine  between  fifty  and  two  hundred  dollars.  8.  The  keeper  of  any 
tavern,  ordinary,  or  house  of  public  resort,  permitting  gaming  of 
any  kind  in  or  about  the  premises  —  fine  between  fifty  and  one 
hundred  dollars,  and  forfeiture  of  license.  4.  All  gaming  con- 
tracts are  declared  void ;  money  lost  may  be  recovered  at  any  time 
within  six  months,  by  the  loser,.or  any  other  person  on  his  behalf; 
and  a  bill  of  discovery  may  be  filed,  or  any  person  present  or 
concerned  may  be  made  a  witness  to  prove  the  fact,  (e) 

Offences  against  Religion.  1.  Sporting,  rioting,  quarrelling, 
hunting,  fishing,  or  laboring  on  Sunday  —  fine  from  one  to  five 
dollars.  But  this  is  declared  not  to  include  persons  under  four- 
teen; nor  persons  who  conscientiously  observe  the  seventh  day; 
nor  families  moving  or  emigrating ;  nor  ferry-men,  water-men,  or 
toll-receivers ;  nor  works  of  necessity  or  charity,  (d)  2.  Selling 
spirituous  liquors  on  Sunday,  except  to  travellers  —  fine  within 
five  dollars.  8.  Disturbing  any  religious  meeting  at  any  time  — 
fine  within  twenty  dollars.  4.  Profanely  cursing  or  damning;  or 
swearing  by  the  name  of  God,  Jesus  Christ,  or  the  Holy  Ghost — 
fine  within  one  dollar.  («)  But  this  is  declared  not  to  include 
persons  under  fourteen.     5.  Selling  liquor  within  two  miles  of  a 

ia)  See  2  Swift's  Dig.  b.  5,  ch.  8;  4  Black.  Com.  chap.  4. 

\h\  The  act  for  prevention  of  gaming  is  amended  by  the  act  of  Feb.  21, 1869. 

(c)  Ho88  V.  Lay  ton,  8  Ohio  State,  362  ;  Craig  v.  Andrews,  7  Clarke  (Iowa),  18. 

(a)  Bloom  v.  Richards,  2  Ohio  State,  887.  For  construction  of  the  phrase  "  neces- 
sity and  charity,"  see  Omit  v.  Commonwealth,  21  Penn.  State,  426 ;  Commonwealth 
V.  Nesbit,  :i4  id.  398;  Johnston  v.  Commonwealth  22  id.  102;  Commonwealth  v. 
Knox,  6  Mass.  76;  Pearce  v.  Atwood,  13  id.  350-2;  Bosworth  v.  Swansey,  10  Met. 
868  ;  Robeson  v.  French,  12  id.  24;  Pattee  r.  Greeley,  18  id.  284  ;  Gregg  r.  Wyman, 
4  Cush.  822 ;  Flagg  v,  Millbury,  4  id.  143 ;  Phillips  w.  Innes,  4  Clark  &  Finnelly,  281. 
In  this  last  case,  it  was  held  by  the  House  of  Lords  that  the  shaving  by  barbers  of 
their  customers  was  not  a  work  of  necessity.  McGatrick  v.  Wason,  4  Ohio  State, 
566.  See  ante^  p.  63,  note  (a)  and  cases  cited.  The  Sunday  act  has  been  held  uncon- 
stitutional in  California,  as  being  contrary  to  the  constitutional  provision  for  the  free 
exercise  and  enjoyment  of  religious  profession  and  worship.  Ex  parte  Newman,  9 
Cal.  502.  The  opinion  of  Terry,  C  J.,  is  indeed  a  singular  one.  Field,  J.,  dissepted. 
A  municipal  ordinance  prohibiting  the  opening  of  shops  and  other  places  of  business 
on  Sunday,  without  excepting  cases  of  necessity  and  charity,  or  exempting  from  its 
operation  persons  who  conscientiously  observe  the  seventh  day  of  the  week  as  tlie 
Sabbath,  is  inconsistent  with  the  hiws  of  the  State,  and  void.  City  of  Canton  v.  Nist, 
9  Ohio  State,  439. 

(e)  As  to  the  crime  of  blasphemy,  see  People  v.  Ruggles,  8  Johns.  290 ;  Common- 
wealth V,  Kneeland,  20  Pick.  210;  Updegraph  o.  Commonwealth,  11  8.  &  R.  394. 
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religious  meeting  —  fine  within  fifty  dollars.  But  this  does  not 
include  those  whose  usual  places  of  selling  liquor  are  there. 

Miseellaneous.  1.  Playing  bullets,  or  running  horses,  or  shoot- 
ing at  a  target,  along  or  across  the  street  of  any  town  or  village, 
or  running  a  horse-race  on  any  public  road  in  common  use  — 
fine  within  five  dollars.  2.  A  tavern-keeper  or  retailer  of  liquors, 
keeping  or  permitting  a  ball  or  ninepin  alley  —  fine  from  ten  to 
one  hundred  dollars.  8.  Exhibiting  any  public  show  without 
license  —  fine  within  one  hundred  dollars.  4.  Exhibiting  for  gain 
any  puppet  show,  wire  dancing,  tumbling,  juggling,  or  sleight  of 
hand  —  fine  ten  dollars.  6.  Being  concerned  in  bull  or  bear 
baiting  — fine  within  five  hundred  dollars.  6.  Being  concerned 
in  cock-fighting  —  fine  within  twenty  dollars,  (a) 

Offences  against  the  Public  Peace.  (6)    These  are  as  follows: — 

Miots.  (c)  1.  Three  or  more  persons  assembling  together,  with 
intent  to  do  an  unlawful  act,  with  force  and  violence,  against  the 
person  or  property  of  another,  or  against  the  peace ;  or,  when 
lawfully  assembled,  agreeing  to  do  such  unlawful  act,  and  making 
motion  or  preparation  thereto  —  fine  within  two  hundred  dollars, 
and  imprisonment  within  ten  days.  2.  Forcibly  obstructing  con- 
servators of  the  peace  in  quelling  a  riot ;  or  continuing  together, 
after  proclamation  to  disperse ;  or  actually  committing  an  unlawful 
act  as  aforesaid  —  fine  within  five  hundred  dollars,  and  imprison- 
ment within  thirty  days,  and  security  for  good  behavior,  o.  It  is 
also  declared  that  if  rioters  be  killed,  wounded,  or  maimed,  in  the 
exercise  of  necessary  and  proper  means  to  disperse  them,  it  shall 
be  no  crime. 

Affrays.  Two  persons  by  agreement  wilfully  fighting  or  box- 
ing at  fisticuffs — fine  within  fifty  dollars,  and  imprisonment  within 
ten  days. 

Exciting  Disturbance.  Exciting  disturbance  or  contention  at  a 
tavern,  court,  election,  or  other  meeting  of  citizens  —  fine  within 
five  dollars,  or  imprisonment  within  six  hours. 

Digging  up  Dead  Bodies.  Being  concerned  in  digging  up  or 
carrying  away  any  dead  human  body  from  any  cemetery  or  burial- 
ground,  or  attempting  so  to  do  —  fine  within  one  thousand  dollars, 
or  imprisonment  within  thirty  days,  or  both. 

Offences  against  Public  Property.  (<i)     These  are  as  follows :  — 

Infractions  of  the  Caned  Megulations.  The  highest  offence  of 
this  kind  is  that  of  wilfully  and  maliciously  breaking  or  destroy- 
ing any  lock,  bank,  dam,  aqueduct,  or  culvert  of  any  canal 
belonging  to  the  State ;  the  punishment  of  which  is  imprisonment 
in  the  penitentiary  from  three  to  seven  years,  and  liability  for 

(a)  Carrying  concealed  weapons,  — fine  not  exceeding  two  hundred  dollars,  or 
imprisonment  not  more  than  thirty  days.  Act  of  March  18, 1869.  See  act  of  May  1, 
1854,  in  relation  to  tlie  sale  of  intoxicating  liquors.  Miller  o.  The  State,  S  Ohio  State, 
475 ;  Aultfather  v.  The  SUte,  4  id.  467. 

(6)  2  Swift's  Dig.  b.  5,  ch.  6 ;  4  Black.  Com.  ch.  11. 

\c)  As  to  the  powers  to  suppress  riots,  see  1  West.  Law  Jour.  418 ;  2  id.  49. 
d)  See  2  Swift's  Dig.  b.  5,  ch.  5. 
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damages ;  and  there  are  numerous  minor  offences  under  this 
head  ;  but  not  being  of  general  interest,  I  shall  not  enumerate 
them. 

Destruction  of  Public  Buildings^  Bridges^  and  other  Property. 
These  offences  will  be  described  in  connection  with  similar  inju- 
ries to  private  property. 

Obstruction  of  Navigable  River%.  (a)  We  have  seen  that  all 
the  navigable  rivers  within  the  State  are  declared  to  be  public 
highways ;  but  there  is  no  provision  against  obstructing  their 
navigation,  with  the  single  exception  of  the  Muskingum  ;  where 
the  penalty  is  a  fine  within  fifty  dollars,  or  imprisonment  within 
ten  days,  or  both.  As  we  have  no  general  provision  against 
nuisances,  under  which  the  obstruction  of  roads  or  rivers  can  be 
punished  as  at  common  law,  would  it  not  be  well  to  provide 
specially  against  this  particular  kind  of  nuisance,  with  reference 
to  all  public  roads  and  rivera? 

§  194.  Crimes  affecting  Private  Persons.  The  personal  rights 
or  immunities  of  individuals,  expressed  in  general  terms,  include 
life,  liberty,  health,  reputation,  and  happiness.  These  rights,  as  we 
have  seen,  are  declared  to  be  inalienable.  Accordingly,  the  acts 
which  tend  directly  to  endanger  or  destroy  them,  are  generally 
prohibited  under  sevei^e  penalties. 

Homicide,  (J)  According  to  Blackstone,  "  homicide,  or  the 
killing  of  any  human  creature,  is  of  three  kinds,  justifiable^  ex- 
cusabUy  and  felonious.     The  first  has  no  share  of  guilt  at  all ;  the 

(a)  See  4  Black.  Com.  167. 

(6)  Indictment  for  Murder  in  the  First  Degree.    That  heretofore,  to  wit,  on , 

at ,  to  wit,  at  the  county  aforesaid,  one ,  with  force  and  arms,  in  and 

upon  one ,  purposely  and  of  deliberate  and  premeditated  malice,  did  make 

an  assault ;  and  the  said did  then  and  there,  with  a  certain  knife,  held  in 

his  right  hand,  purposely,  and  of  deliberate  and  premeditated  malice,  strike  and 

tlirust  the  said ,  in  and  upon  the  left  side  of  the  body,  and  between  the  ribs 

of  him,  the  said  ;  thereby  giving  to  the  said then  and  there,  with 

the  knife  aforesaid,  upon  his  body  aforesaid,  one  mortal  wound,  of  the  breadth  of 
three  inches,  and  of  the  depth  of  six  inches ;  of  which  said  mortal  wound  the 

said ,  from  the  said  date  [date  of  wound],  until  [date  of  the  death],  at  the 

county  aforesaid,  did  suffer  and  languish,  and  languishing,  did  live ;  on  which  said 

[date  of  the  death],  in  the  county  aforesaid,  the  said ,  of  the  said  mortal  wound 

aid  die ;  and  so  the  said ,  in  manner  and  form  aforesaid,  did  purposely,  and  of 

deliberate  and  premeditated  malice,  kill  and  murder  the  said 

Indictment  for  Murder  in  the  Second  Degree.  This  form  is  the  same  as  the  preced- 
ing, except  that  the  words  "purposely  and  maliciously,  but  without  deliberation  and 
premeditation,"  are  to  be  used  throughout  in  place  of  the  words  "  purposely,  and  of 
deliberate  and  premeditated  malice." 

The  form  under  the  criminal  code  of  Ohio  is,  that  A.  B.  on  the day  of 

,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and ,  in  the 

county  of aforesaid,  did  unlawfully,  purposely,  and  nmliciously  kill  C.  D.  then 

and  there  being. 

Indictment  for  Manslaughter.  This  form  is  the  same  as  the  first,  except  that  the 
words  "  unlawfully  and  feloniously  '*  are  to  be  used  instead  of  the  words  "  purposely, 
and  of  deliberate  and  premeditated  malice ;  "  and  the  word  "  murder  "  is  to  be  omit- 
ted, leaving  only  the  word  "kill." 

The  form  under  the  criminal  code  of  Ohio  is  the  same  as  the  form  aboTe  given 
for  manslaughter,  except  that  the  words  "purposely  and  maliciously  "  are  omitted. 

In  all  the  forms  above  given,  the  caption  and  conclusion  are  omitted.  These  can 
be  found  in  the  form  given  on  p.  723. 

See  the  very  recent  work  of  Wharton  on  Homicide. 
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second  very  little ;  but  the  third  is  the  highest  crime  against  the 
law  of  nature  that  man  is  capable  of  committing."  But  I  shall 
confine  my  remarks  to  felonious  or  criminal  homicide,  that  alone 
being  punishable ;  and  I  shall  say  nothing  of  suicides,  because, 
however  wrong  in  the  sight  of  Heaven,  our  law  does  not  attempt 
to  punish  it  even  by  disgrace.  By  the  law  of  England,  felonious 
or  criminal  homicide  is  of  two  kinds,  murder  and  manslaughter^ 
which  are  thus  defined  by  Blackstone :  "  Murder  is  when  a  per- 
son of  sound  memory  and  discretion  unlawfully  killeth  any 
reasonable  creature  in  being  and  under  the  king's  peace,  with 
malice  aforethought,  either  expressed  or  implied.'*  —  "  Manslaugh- 
ter is  the  unlawful  killing  of  another  without  malice  either  express 
or  implied  ;  which  may  be  either  voluntarily,  upon  a  sudden  heat ; 
or  involuntarily,  but  in  the  commission  of  some  unlawful  act.  (a) 
But  in  this  State  there  are  four  kinds  of  criminal  homicide ; 
namely,  murder  in  the  first  degree^  murder  in  the  second  degree^ 
manslaughter^  and  the  destruction  of  a  child  before  birthy  which  are 
defined  by  our  statute  as  follows :  — 

Murder  in  the  first  degree  is  where  one  kills  another  puiposely, 
and  of  deliberate  and  premeditated  malice,  or  in  the  perpetration 
of,  or  attempt  to  perpetrate  an}'^  rape,  arson,  robbery,  or  burglary, 
or  by  administering  poison,  or  causing  the  same  to  be  done.  (6) 
The  punishment  is  death,  which  is  here  reserved  for  this  crime 
only,  (c) 

(a)  4  Black.  Com.  177, 191, 195.  The  degree  of  the  crime  must  be  found  hy  the 
jury  and  specified  in  their  verdict.  Dick  v.  The  State,  8  Ohio  State,  89 ;  Parks  v, 
Tiie  State.  3  id.  101. 

(6)  Neither  fraud  nor  yiolenoe  are  necessary  ingredients  in  the  crime  of  admin- 
istering poison.  It  includes  furnishing  poison  to  another,  for  the  purpose  or  with 
the  intent  tliat  the  person  to  whom  it  is  delivered  shall  commit  suicide  with  it ; 
and  also  being  present  at  the  taking  of  poison  by  a  suicide  participating  in  it 
by  assistance,  persuasion  or  otherwise,  though  the  person  thus  participating  at  the 
time  intends  and  agrees  also  to  commit  suicide.  Blackburn  v.  The  State,  28  Ohio 
St.  140. 

(c)  It  has  been  held  in  Ohio  by  three  judges  against  two,  that  the  purpose  or 
intent  to  kill  is  in  all  cases  an  essential  ingredient  in  the  crime  of  murder,  the 
statute  of  the  State  in  that  respect  changing  the  common  law ;  and  that  killing 
another  in  committing  rape,  burglary,  arson,  abortion,  and  the  like,  without  intend- 
ing to  kill,  is  not  murder  as  at  common  law.  Robbins  v.  The  State,  8  Ohio  State,  131 ; 
Foute  V.  Tiie  State,  8  id.  98;  Kain  v.  The  State,  8  id.  806.  See  State  v.  Gillick,  7 
Clarke  (Iowa),  287.  Homicide  is  the  killing  of  a  human  being  by  a  human  being. 
A  child  not  completely  born  and  separated  from  the  person  of  the  mother,  is  not,  in 
criminal  law,  a  human  being.  Its  destruction  is  a  crime,  but  is  not  homicide.  Mur- 
der is,  at  common  law,  homicide  with  malice  aforethought.  Malice  is  the  intent  to 
do  an  unlawful  injury.  Malice  may  be  expressed  or  implied.  It  need  not  be  directed 
against  the  person  injured,  and,  in  some  cases,  it  need  not  be  directed  against  any 
particular  person.  But  the  malice  must  be  of  grave  character  to  constitute  murder. 
The  intent  to  commit  a  misdemeanor  or  to  inflict  slight  personal  injury  is  not  suffi- 
cient ;  while  the  intent  to  commit  a  felony  or  to  do  grievous  bodily  harm,  is  suffi- 
cient, as  is  also  a  wanton  and  reckless  disregard  of  human  life.  Hence,  at  common 
law,  death  caused  though  unintentionally  in  perpetrating  a  felony,  or  in  doing  griev- 
ous bodily  harm,  or  by  such  reckless  conduct  as  throwing  building  material  from  a 
house  down  into  a  frequented  street  of  a  city,  or  riding  a  vicious  horse  into  a  crowd 
to  frighten  the  people,  is  murder.  Fonts  v.  The  State,  8  Ohio  St.  98,  though  followed 
in  subsequent  cases  in  the  same  court,  was  never  satisfactory.  The  Supreme  Court  of 
Indiana,  under  a  statute  in  the  same  words  with  the  Ohio  statute,  held  that  an  intent 
to  kill  was  not  necessary  to  constitute  murder  in  the  first  degree  where  the  killing 
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Murder  in  the  second  degree  is  where  one  kills  another  pur- 
posely and  maliciously,  but  without delibeitition  and  premeditation. 
The  punishment  is  imprisonment  in  the  penitentiary  for  life. 

Manslaughter  is  where  one  unlawfully  kills  another  without 
malice,  either  upon  a  sudden  quarrel,  or  unintentionally  while  the 
slayer  is  in  the  commission  of  some  unlawful  act.  The  punishment 
is  imprisonment  in  the  penitentiary  from  one  to  ten  years. 

Destroying  a  child  before  birth,  is  where  a  physician  or  other 
person  intentionally  causes  the  death  of  an  unborn  but  living 
child,  by  administering  any  drug  or  substance,  or  employing  any 
instrument  or  other  means  whatsoever,  unless  the  same  be  neces- 
sary to  preserve  the  life  of  the  mother,  or  be  advised  by  two  other 
physicians.  The  punishment  is  impiisonment  in  the  penitentiary 
from  one  to  seven  years,  (a) 

The  grand  distinction  between  murder  and  manslaughter  is,  that 
in  murder  the  killing  is  always  with  malice^  while  in  manslaughter 
it  is  without  malice.  The  precise  legal  idea  of  malice,  as  an  ingre- 
dient in  crime,  can  hardly  be  expressed  by  a  brief  definition.  It 
does  not  mean  simply  the  intention  to  kill,  for  I  may  intentionally 
kill  another  in  self-defence.  Nor  does  it  mean  anger  in  the  com- 
mon acceptation  of  that  term ;  for  anger  is  precisely  that  *'  sudden 
heat^*  which  determines  the  killing  not  to  be  murder.  But  it 
means  that  dark,  sullen,  malevolent  disposition  of  the  mind  which, 
in  the  prosecution  of  its  mischievous  purposes,  is  equally  reckless 
of  divine  and  human  law.  The  description  of  malice  given  by 
Blackstone  is  as  follows :  (6)  "  Malice  prepense,  malitia  proBcogi- 
tata,  is  not  so  properly  spite  or  malevolence  to  the  deceased  in 
particular,  as  any  evil  design  in  general :  the  dictate  of  a  wicked, 
depraved,  and  malignant  heart."  —  "  Express  malice  is  when  one 
with  a  sedate,  deliberate  mind  and  formed  design  doth  kill  another: 
which  formed  design  is  evidenced  by  external  circumstances  dis- 
covering that  inward  intention  ;  as  lying  in  wait,  antecedent 
menaces,  former  grudges,  and  concerted  schemes  to  do  him  some 
bodily  harm."  —  "Also,  in  many  cases  where  no  malice  is  ex- 
pressed, the  law  will  imply  it  5  as  where  a  man  wilfully  poisons 
another,  in  such  a  deliberate  act,  the  law  presumes  malice,  though 
no  particular  enmity  can  be  proved.    And  if  a  man  kills  another 


happened  in  perpetrating  or  attempting  to  perpetrate  rape,  arson,  robbery  or  bur- 
glary. Stocking  V.  The  State,  7  Ind.  826.  The  Ohio  criminal  code  of  1877,  removes 
doubt  by  inserting  the  word  "  either,"  *'  Whoever  purposely,  and  either  of  deliberate 
and  premeditated  malice,  or,"  &c.  Tlie  Ohio  code  also  provides  that  whoeTer  mali- 
ciously obstructs  a  railroad  with  intent  to  endanger  any  locomotive  or  car,  and 
thereby  occasions  the  death  of  another,  is  guilty  of  murder  in  the  first  degree  ;  that 
killing  purposely  and  maliciously  which  does  not  amount  to  murder  in  the  first  degree, 
is  murder  in  the  second  degree ;  and  that  any  unlawful  killing  which  is  not  murder, 
is  manslaughter.  Though  in  Ohio,  there  must  be  an  intent  to  kill  aolne  person, 
except  in  the  case  of  obstructing  a  railway,  in  order  to  constitute  murder,  it  need 
not  be  an  intent  to  kill  the  person  who  is  actually  slain.  Wareham  v.  The  State,  26 
id.  §  601. 

(a)  Robbins  v.  The  State.  8  Ohio  State,  131. 

(6)  4  Black.  Com.  19&-200. 
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suddenly,  without  any,  or  without  a  considerable,  proTOcation,  the 
law  implies  malice." 

The  distincfion  between  the  two  degrees  of  murder,  though  ap- 
parently well  founded  in  reason,  and  certainly  commendable  for  its 
humanity,  does  not  exist  under  the  laws  of  England,  nor  of  the 
United  States,  nor  of  many  of  the  States.  It  consists  in  this :  (a) 
In  both,  the  killing  is  done  purposely  and  maliciously ;  but  in  one 
there  is  deliberation  and  premeditation^  while  in  the  other  there  is 
not.  As  to  the  length  of  time  necessary  to  constitute  deliberation 
or  premeditation,  no  definite  rule  can  be  laid  down.  It  varies  with 
persons  and  circumstances.  In  some  minds  a  minute  would  be  as 
effectual  as  a  month.  The  questions  for  the  jury  are :  Had  the 
slayer  space  and  opportunity  for  reflection  ?  Did  he  think  over 
what  he  was  about  to  do  ?  Did  he  coolly  form  a  settled  purpose  ? 
Was  his  mind  sedately  and  considerately  made  up  to  take  life  ?  If 
these  questions  be  answered  in  the  affirmative,  the  verdict  must  be 
murder  in  the  first  degree.     If  not,  and  yet  the  killing  was  done 

Surposely  and  maliciously,  it  must  be  murder  in  the  second  degree, 
ut  there  are  five  cases  in  which  our  statute  precludes  the  question 
of  deliberation ;  namely,  where  the  killing  takes  place  in  the  per- 
petration of  rape,  arson,  robbery,  burglary,  or  poisoning.  In  these 
cases,  from  their  peculiar  enormity,  the  law  presumes  both  maUce 
and  premeditation.  (5) 

If  the  killing  be  not  malicious,  and  yet  be  unlawful,  it  is  man- 
slaughter; of  which  there  are  two  kinds:  the  one  voluntary^  result- 
ing from  a  sudden  quarrel ;  the  other  involuntary,  resulting  from 
some  unlawful  act.  In  Pennsylvania  and  Virginia,  ((>)  a  distinction 
is  made  in  the  punishment  of  these  two  offences,  and  involuntary 
manslaughter  is  regarded  as  a  misdemeanor  only,  and  not  a  felony. 
Our  statute  makes  no  such  distinction,  although  it  would  seem  to 
be  as  well  founded  as  in  the  two  degrees  of  murder.  To  constitute 
voluntary  manslaughter,  there  must  be  intention  to  kill  at  the 
moment  of  killing ;  but  this  intention  must  be  the  result  of  sudden 
heat,  and  without  the  least  malice  or  premeditation.  It  is  often 
very  difficult  to  distinguish  between  voluntary  manslaughter  and 
murder  in  the  second  degree,  since  the  question  turns  upon  the 
presence  or  absence  of  malice  at  the  moment  of  killing ;  and  this 
must  be  determined  by  circumstances  developing  themselves  on  the 
instant.  The  most  important  of  these  are  the  kind  and  degree  of 
provocation.  If  the  provocation  be  such  as  greatly  to  excite  the 
passions,  the  offence  will  be  manslaughter ;  if  not,  malice  will  be 
inferred,  and  the  case  will  be  murder  in  the  second  degree.  If  the 
killing  be  involuntary,  that  is,  if  there  be  no  intention  to  kill  at  the 
moment  of  killing,  but  yet  the  slayer  is  in  the  commission  of  some 

(a)  Respublica  v.  Mulatto  Bob,  4  Dall.  149 ;  Pennsylyania  v.  Lewis,  Addison,  279 ; 
Shoemaker  v.  The  State,  12  Ohio,  43 ;  Ohio  v.  Turner,  Wright's  Rep.  76 ;  Ohio  o. 
Williams,  id.  199 ;  Ohio  v.  Gardiner,  id.  892 ;  Ohio  v.  Thompson,  id.  617 ;  Sutcliff  v. 
The  State,  18  Ohio,  469. 

ib)  See  cmte,  p.  649,  note  (c). 
e)  7  Serg.  &  Bawle,  428 ;  5  Black.  Com.  (Tucker),  192. 


552  GBIMES  UNDER  THE  STATE  LAW. 

unlawful  act,  the  case  is  one  of  involuntary  manslaughter.  And  it 
is  not  every  unlawful  act  which  makes  an  unintentional  killing 
manslaughter.  The  mere  withholding  fi*om  another  any  legal  right 
is  an  unlawful  act,  but  this  cannot  be  what  the  law  intends.  Nor 
would  an  ordinary  trespass  be  such  an  act.  •  If,  for  example,  in 
getting  over  another's  wall,  to  cross  liis  field,  I  should  accidentally 
cause,  a  stone  to  fall  and  kill  some  one,  this  would  not  be  man- 
slaughter. But  while  the  books  leave  the  question  as  to  the  exact 
nature  of  the  unlawful  act  in  doubt,  reason  would  seem  to  require 
that  it  should  either  be  a  misdemeanor  or  an  aggravated  trespass, 
because  it  is  the  unlawfulness  of  this  precedent  act,  and  not  the 
killing  of  itself,  which  constitutes  the  crime.  And  it  may  happen 
that  a  sudden  quarrel  is  the  unlawful  act  in  question.  In  this  case, 
the  inquiry  would  seem  to  be,  who  was  first  in  fault  for  bringing  on 
the  quarrel  ?  If  the  person  slain  commenced  the  quarrel,  and  the 
killing  were  unintentional,  the  slayer  would  be  innocent ;  for  as  to 
him  the  quarrel  was  not  an  unlawful  act. 

It  is  a  familiar  maxim  of  criminal  law,  that  every  man  is  pre- 
sumed to  be  innocent,  until  proved  to  be  guilty.  Yet  in  cases  of 
homicide,  when  the  fact  of  killing  is  once  proved,  the  legal  presump- 
tion is  that  of  murder ;  and  it  lies  upon  the  accused  to  prove  any 
circumstances  of  justification  or  palliation.  The  doctrine  is  thus 
stated  by  Blackstone :  (a)  "  We  may  take  it  for  a  general  rule  that 
all  homicide  is  malicious,  and  of  coui*se  amounts  to  murder;  unless 
when  justified  by  the  command  or.  permission  of  the  law ;  excused 
on  the  account  of  accident  or  self-preservation ;  or  alleviated  into 
manslaughter,  by  being  either  the  involuntary  consequence  of  some 
act  not  strictly  lawful,  or,  if  voluntary,  occasioned  by  some  sudden 
and  sufficiently  violent  provocation.  And  all  these  circumstances 
of  justification,  excuse,  or  alleviation,  it  is  incumbent  on  the  pris- 
oner to  make  out  to  the  satisfaction  of  the  court  and  jury."  But 
where  a  distinction  exists  between  the  two  degrees  of  murder,  this 
rule  is  so  far  modified,  that  the  presumption  is  only  that  of  murder 
in  the  second  degree.  (6)  To  make  out  murder  in  the  fii-st  degree, 
the  burden  of  proof  falls  upon  the  State.  To  make  out  manslaugh- 
ter or  entire  innocence,  the  burden  of  proof  falls  on  the  accused. 

Upon  the  maxim,  that  the  greater  always  includes  the  less,  it  has 
become  a  rule  in  cases  of  homicide,  that  under  an  indictment  for 
murder  in  the  first  degree,  the  prisoner  may  be  convicted  either  of 
murder  in  the  second  degree  or  manslaughter,  (c)     This  rule  has 

(a)  4  Black.  Com.  201.  See  for  a  full  examination  of  the  presamptions  in  cases  of 
homicide,  York's  case,  9  Met.  103 ;  Commonwealth  v.  Webster,  5  Cush.  304 ;  and  an 
able  article  in  the  North  American  Review  for  January,  1861,  p.  178-204,  by  Hoo. 
Joel  Parker,  Royall  Professor  of  Law  in  Harvard  University. 

(6)  Ohio  V.  Turner,  Wright's  Rep.  28.  In  some  States  it  has  been  held  that 
where  there  has  been  a  conviction  for  murder  in  the  second  degree,  and  a  new  trial 
granted,  the  prisoner  at  the  second  trial  can  only  be  convicted  of  murder  in  the 
second  degree.  But  in  Ohio  it  ts  settled  that  the  whole  previous  trial  is  set  aside, 
and  the  prisoner  may  be  convicted  of  any  offence  of  which  he  might  liave  been  con- 
victed at  the  Urst  trial ;  and  such  seems  to  be  the  most  reasonable  rule.  State  v. 
Behimer,  20  Ohio  St.  572. 

(c)  2  Chitty,  C.  L.  73^ ;  2  Hale,  P.  C.  402 ;  7  Serg.  &  Rawle.  423. 
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been  so  lonpf  acquiesced  in,  that  it  may  now  be  too  late  to  call  it  in 
question.  But  it  seems  to  be  in  direct  opposition  to  that  constitu- 
tional guaranty  which  secures  the  accused  the  privilege  "  of  de- 
manding the  nature  and  cause  of  the  accusation  against  him,  and 
having  a  copy  thereof."  The  meaning  of  these  words  appears  to 
be,  that  the  accused  shall  not  be  tried  for  any  offence  not  charged 
in  the  indictment,  be  it  greater  or  less ;  the  object  of  an  indict- 
ment being  to  notify  him  precisely  what  charge  be  is  called  upon 
to  meet. 

The  most  common  defence  set  up  in  cases  of  homicide  is  that  of 
aelf-defence^  of  which  I  have  before  spoken.  On  this  subject  the 
authorities  do  not  seem  to  be  entirely  in  harmony.  Blackstone,  (a) 
quoting  from  Hale,  says  that  ^^  the  party  assaulted  must  flee  as  far 
as  he  conveniently  can,  either  by  reason  of  some  wall,  ditch,  or 
other  impediment ;  or  as  far  as  the  fierceness  of  the  assault  will 
permit."  But  Foster,  in  his  Crown  Law,  (6)  states  the  doctrine 
thus:  *'In  the  case  of  justifiable  self-defence,  the  injured  party 
may  repel  force  by  force  in  defence  of  his  person,  habitation,  or 
property,  against  one  who  manifestly  intendeth  or  endeavoreth,  by 
violence  or  surprise,  to  commit  a  known  felony  upon  either.  In 
these  cases,  he  is  not  obliged  to  retreat,  but  may  pursue  his  adver- 
sary till  he  findeth  himself  out  of  danger:  and  if  in  a  conflict 
between  them  he  happeneth  to  kill,  such  killing  is  justifiable."  I 
understand  by  this,  that  if  I  am  attacked,  it  is  not  necessary  that 
my  life  be  endangered  before  I  can  resort  to  self-defence.  It  is 
enough  if  there  be  danger  of  great  harm.  Nor  is  it  necessary  that 
the  danger  should  actually  exist.  It  is  enough  if  there  be  reason- 
able ground  for  apprehension.  Chief-Justice  Parker,  on  the  trial  of 
Selfridge,  stated  the  doctrine  thus:  (c)  i' When,  from  the  nature 
of  the  attack,  there  is  reasonable  ground  to  believe  that  there  is  a 
design  to  destroy  life,  or  commit  a  felony  upon  the  person,  the  kill- 
ing of  the  assailant  will  be  excusable  homicide,  although  it  should 
afterwards  appear  that  no  felony  was  intended."  And  this  is  the 
good  sense  of  the  matter.  The  party  assailed  must  judge  from  the 
circumstances  of  the  moment,  and  act  upon  the  hasty  conclusion 
thus  formed.  The  cowardly  doctrine,  therefore,  of  retreating  as 
far  as  possible  before  resisting  would  seem  to  have  no  more  foun- 
dation in  law  than  it  has  in  the  common  feelings  or  practice  of 
mankind.  And  although  it  is  clear  that  no  words,  however  pro- 
voking, will  justify  the  taking  of  life,  it  may  well  be  questioned 
whether,  in  this  country,  any  man  is  bound  to  submit  quietly  to  a 
blow,  though  intended  only  to  disgrace  him.  Such  I  understand 
to  be  the  doctrine  held  in  the  celebrated  cases  of  Selfridge  and 
Goodwin.  It  was  thus  stated  by  the  late  Mr.  Dexter,  in  his  defence 
of  the  first  of  these  cases:  "I  respect  the  laws  of  my  country 


(a)  4  Black  Com.  186. 
h)  Foster.  C.  L.  273. 

(c)  Selfridge's  Trial,  160;  1  Western  Law  Jour.  28;  Stewart  v.  Ohio,  1  Ohio 
8ute,  66. 
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and  revere  the  precepts  of  our  holy  religion  ;  I  should  shudder  at 
shedding  human  blood;  I  would  practise  moderation  and  forbear- 
ance to  avoid  so  terribly  a  calamity ;  yet  should  I  ever  be  driven  to 
that  impassable  point  where  degradation  and  disgrace  begin,  may 
this  arm  shrink  palsied  from  its  socket,  if  I  fail  to  defend  my  own 
honor."  (a) 

Rape  upon  Darighter  or  Sister.  (6)  Having  carnal  knowledge  of 
one's  daughter  or  sister,  forcibly  and  against  her  will  —  peniten- 
tiary for  life.  This  offence  has  all  the  turpitude  of  rape  and 
incest  combined. 

Mape  upon  any  other  Woman,  (c)  Having  carnal  knowledge  of 
any  other  female  than  one's  daughter  or  sister,  forcibly  and  against 
her  will ;  or  a  male  of  seventeen  or  more  having  carnal  knowledge 
of  a  female  under  ten,  with  her  consent — penitentiary  from  three 
to  twenty  years.  This  definition  does  not  exclude  the  wife,  but 
the  law  implies  such  exclusion.  For  a  man  cannot  be  punished 
for  a  rape  upon  his  own  wife,  though  he  may  for  aiding  and  abet- 
ting another  to  ravish  his  wife.  But  a  strumpet  or  paramour  may 
be  the  subject  of  rape  as  much  as  a  virtuous  female. 

Carnal  Knowledge  of  an  Insane  Woman,  A  male  over  seventeen 
having  carnal  knowledge  of  any  insane  woman,  not  his  wife,  know- 
ing her  to  be  insane — penitentiary  from  three  to  ten  years.  This 
offence  might  properly  be  called  a  rape,  since  an  insane  person  is 
incapable  of  consenting, 

Bigamy.  Marrying  a  second  time,  while  a  former  husband  or 
wife  is  living,  unless  such  husband  or  wife  shall  have  been  contin- 
ually and  wilfully  absent  and  unheard  from,  for  five  years  next 
preceding  —  penitentiary  from  one  to  seven  years. 

Incest,  (d)  Sexual  intercourse  between  parent  and  child,  or 
brother  and  sister,  the  parties  knowing  their  relationship — peni- 

(a)  One  who  first  makes  a  malicious  assault  upon  another,  cannot,  during  the  con- 
tinuance of  tlie  conflict  thus  provoked  Justify  taking  the  life  of  the  assailed  as  an  act 
of  self-defence,  howerer  imminent  his  peril.  But  that  conflict  over,  and  he  being 
once  more  in  good  faith  in  a  position  of  apparent  security,  his  right  of  self-defence  re- 
turns. Stoffer  V.  The  State,  15  Ohio  State,  47.  The  burden  of  proof  where  the 
homicide  is  excused  on  the  ground  of  self-defence  rests  on  the  accused  ;  but  it  must 
be  established  by  a  preponderance  of  evidence  only.  Silous  v.  The  State,  22  Ohio 
St.  90. 

(b)  Indictment.    That  heretofore,  to  wit,  on ,  at ,to  wit.  at  the  county 

aforesaid,  one  ,  with  force  and  arms,  in  and  upon ,  a  female,  did  make  an 

assault ;  and  her  the  said did  then  and  there  feloniously  ravish  and  carnally 

know,  by  force  and  against  her  will:  she  the  said then  and  there  being  the 

daughter  of  him  the  said as  he  the  said then  and  there  well  knew. 

If  the  rape  be  upon  any  other  woman  not  insane,  the  form  is  the  same,  except 
that  the  allegation  of  being  daughter  or  sister  is  omitted ;  and  if  the  female  be  under 
ten,  and  the  male  seventeen  or  more,  these  facts  are  alleged,  and  the  words  "  by 
force  and  against  her  will,"  may  be  omitted.  If  the  female  be  insane,  this  and  the 
scienter  must  be  alleged,  and  also,  probably  that  she  was  not  the  wife  of  the  Accused; 
and  the  force  may  be  admitted  as  before. 

(c)  As  to  the  capacity  of  infants  to  commit  or  attempt  rape,  see  Willianai  v.  The 
State,  14  Ohio,  222.  As  to  evidence  admissible,  see  McCombs  v.  The  State,  8  Ohio 
State,  643.  McDermott  v.  The  State,  13  Ohio  State,  832.  Emission  is  still  a  neces- 
sary part  of  the  offence.    Blackburn  v.  The  State,  22  Ohio  St.  102. 

(d)  Emission  is  a  necessary  ingredient  of  the  crime.  Koble  v.  The  State,  22  Ohio 
St  642. 
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tentiary  from  three  to  ten  years.  Our  statute  includes  step-parent 
and  step-child ;  (a)  and  it  limits  the  criminality  as  between 
brother  and  sister,  to  above  sixteen  years  of  age.  But  there  are 
two  singular  omissions,  probably  accidental.  The  intercourse 
between  mother  and  son  is  not  provided  for,  while  that  of  a  step- 
mother and  step-son  is ;  and  the  language  is  not  such  as  to  make 
the  daughter  or  step-daughter  punishable.  Nothing  is  said  as  to 
half-brother  and  sister. 

Adultery,  (li)  Adultery  usually  signifies  criminal  conversation 
between  two  married  persons,  or  a  married  and  an  unmarried 
person,  which  introduces,  or  tends  to  introduce,  a  spurious  oflf- 
spring  into  the  family.  To  constitute  adultery,  there  must  be 
carnal  connection.  In  England,  the  punishment  of  adultery  is 
left  to  the  spiritual  courts.  In  this  country  it  is  generally  punished 
by  fine  and  imprisonment.  In  this  State,  a  single  act  is  a  good 
cause  for  divorce  ;  and  if  a  wife  leave  her  husband  and  dwell 
with  her  adulterer,  it  bars  her  dower  unless  forgiven  by  the  hus- 
band. In  addition  to  which,  we  have  the  following  penal  pro- 
visions :  1.  A  married  woman  deserting  her  husband,  and  living 
and  cohabiting  with  another  man  in  a  state  of  adultery  —  im- 
prisonment within  thirty  days.  2.  A  married  man  deserting  his 
wife,  and  living  and  cohabiting  with  another  woman,  in  a  state 
of  adultery  ;  or,  living  with  his  wife,  but  keeping  another  woman 
and  notoriously  cohabiting  with  her  in  a  state  of  adultery  ;  or  an 
unmarried  man  living  and  cohabiting  with  a  married  woman  in  a 
state  of  adultery  —  fine  within  two  hundred  dollars,  and  impris- 
onment within  thirty  days.  But  the  language  of  the  statute  is 
such  as  to  leave  it  doubtful  whether  both  parties  are  punishable 
or  not  And  it  will  be  observed  that  an  unman-ied  woman  is 
not  punishable  for  intercourse  with  a  married  man,  though  an 
unmarried  man  is  punishable  for  intercourse  with  a  married 
woman.  I  can  see  no  reason  for  this  discrimination,  and  presume 
it  to  be  accidentaL  It  will  also  be  observed  that  a  single  act  is 
not  punishable.  There  must  be  a  living  and  cohabiting  in  a  state 
of  adultery^  to  constitute  the  offence.  This  cannot  be  oversight ; 
though  I  see  no  good  reason  for  such  an  indirect  toleration  of 
single  acts,  (c) 

Fornication,  (d^     Unmarried  persons  living  and  cohabiting  to- 

(a)  The  relation  of  step-father  and  step-daughter,  to  constitute  this  crime,  does 
not  exist  after  the  termination  of  the  marriage  relations  between  the  step-father  and 
the  step-daughter's  mother.    Noble  v.  The  State,  22  Ohio  St.  541. 

(6)  Indictment,    That  heretofore,  to  wit,  on ,  at—,  to  wit,  at  the  county 

aforesaid,  one  ,  being  then  and  there  a  married  man,  did  then  and  there  desert 

— ,  his  lawful  wife,  and  from  the  day  aforesaid  until  the did  there  live  and 

cohabit  with  another  woman,  to  wit,  one ,  in  a  state  of  adultery,  by  having  car- 
nal knowledge  of  the  body  of  her  the  said  ,  at  divers  times  between  the  days 
aforementioned. 

(c)  In  Massachusetts,  a  man  who  marries  and  cohabits  with  a  woman  who  has 
not  heard  from  her  husband  for  more  than  seven  years,  supposing  him  to  be  dead,  is 
guil^  of  adultery.    Commonwealth  v.  Thompson,  11  Allen,  23. 

(a)  See  act  of  April  4, 1859,  punishing  illicit,  carnal  intercourse  with  any  female 
of  good  repute  for  chastity  under  the  age  of  eighteen  years,  under  promise  of 
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gether  in  a  state  of  fornication  —  fine  within  one  hundred  dollars 
and  imprisonment  within  ten  days  for  both  parties.  Here  again 
a  Bingle  act  does  not  constitute  the  ofience  ;  but  the  language  is 
explicit  that  both  parties  are  punishable.  Thus,  while  an  un- 
married woman  is  punishable  for  intercourse  with  an  unmarried 
man,  she  is  not  punishable  for  intercourse  with  a  married  man. 
Can  there  be  a  solid  reason  for  this  discrimination  ?  If  so,  it  does 
not  occur  to  me. 

A%9ault  with  Criminal  Intent,  (a)  Assaulting  another  with 
intent  to  commit  miurder,  rape,  or  robbery  —  penitentiary  from 
three  to  seven  years.  (6)  Here  two  things  are  to  be  considered, 
the  assauit  and  intent.  An  assault  is  any  attempt,  with  force  or 
violence,  to  do  a  corporal  injuiy  to  another,  coupled  with  a  pres- 
ent ability  to  carry  such  intent  into  effect.  Hence  mere  words 
never  amount  to  an  assault,  though  they  serve  to  explain  the  in- 
tent of  the  act  constituting  the  assault.  And  it  follows,  that 
an  assault  is  complete  without  effecting  the  corporal  injury  at- 
tempted. As  to  the  intent,  it  must  be  to  commit  a  murder^  rape^ 
or  robbery  ;  and  it  must  be  ascertained  from  the  declarations  of 
the  party,  or  the  circumstances  of  the  assault.  The  rule  is,  that 
persons  are  presumed  to  intend  the  natural  and  probable  conse- 
quence of  their  acts.  Hence  if  the  weapon  be  such,  and  so 
used,  as  probably  to  produce  death,  the  inference  is  that  death 
was  intended.  With  respect  to  the  intent  to  commit  murder,  the 
test  is,  that  the  circumstances  must  be  such,  as  if  death  had  taken 
place,  would  have  made  it  a  case  of  miurder  in  the  first  or  second 
degree.  If  it  would  have  been  manslaughter,  the  offence  cannot 
be  greater  than  assault  and  battery.  As  to  rape  and  robbery,  the 
intent  is  much  more  easily  deducible  from  the  circumstances  of 
the  assault. 

Mayhem.  According  to  Blackstone,  mayhem  is  "the  violently 
depriving  another  of  the  use  of  such  of  his  members  as  may  ren- 
der him  the  less  able  in  fighting,  either  to  defend  himself  or  to 

marriage.  See  also  act  of  May  16, 1868,  punishing  the  seduction  of  females  under 
eighteen,  or  causing  females  over  eighteen  to  have  illicit  intercourse  with  any  person 
other  than  tlie  defendant,  or  knowingly  permitting  any  one  to  have  illicit  intercouree 
with  any  female  of  good  repute  for  chastity  at  any  place  under  the  control  of  the 
defendant,  by  imprisonment  of  not  less  than  one  nor  more  than  five  years. 

(a)    Indictment.    That  heretofore,  to  wit,  on ,  at ,  to  wit,  at  the  county 

aforesaid,  one with  force  and  arms  did  make  an  assault  upon  one with 

a  dangerous  weapon,  to  wit,  with  a  drawn  sword,  which  he  the  said in  his 

right  hand  then  and  there  held,  with  intent  purposely  and  of  deliberate  and  premedi* 
tated  malice  to  kill  and  murder  him  the  said  '■  •  ■  ■  with  the  drawn  sword  aforesaid. 
Under  an  indictment  for  this  oflence  there  may  be  a  conviction  of  assault  and  bat- 
tery merely.  Stewart  v.  State,  5  Ohio,  241.  And  where  the  intent  was  to  commit  a 
rape,  it  is  sufficient  so  to  allege,  without  specifying  the  age  of  the  female,  or  whether 
or  not  she  was  a  daughter  or  a  sister  of  the  accused.  Bowles  r.  State,  7  Ohio,  part 
2,  348.  An  attempt  to  carnally  know  a  female  child  under  ten  years  of  age  with 
her  consent  is  not  an  indictable  offence  under  the  laws  of  Ohio.  The  presumption  is 
that  such  a  child  is  incapable  of  giving  such  consent,  but  such  presumption  may  be 
rebutted  by  proof  that  she  understood  the  nature  of  the  act  Smith  v.  Tlie  State,  12 
Ohio  State,  46(5;  O'Meara  v.  The  State,  17  Ohio  State,  616.  As  to  assault  with  intent 
to  kill,  see  Sharp  r.  The  State,  19  Ohio,  378. 

(6)  Now  penitentiary  from  ten  to  fifteen  years.    Act  of  March  81, 1866. 
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annoy  his  adversary."  (a)  But  our  statute  makes  it  a  very  differ- 
ent thing;  namely:  Unlawfully  and  purposely  cutting  or  slitting 
the  nose,  ear,  lip,  tongue,  or  other  member,  or  putting  out  the 
eye  of  another,  with  intent  to  murder,  kill,  maim,  or  disfigure  — 
penitentiary  from  one  to  twenty  years.  The  word  "  kill "  is  here 
used  in  connection  with  murder ;  but  if  I  am  right  in  the  preced- 
ing conjecture,  it  has  no  meaning.  If  you  can  infer  an  intent  to 
take  life  in  this  way,  it  must  be  from  such  circumstances  as  would 
have  made  the  killing  murder  in  the  first  or  second  degree,  had 
the  purpose  been  effected.  As  to  the  intent  to  maim  or  disfigure, 
it  cannot  admit  of  doubt. 

Shooting  or  Stabbing,  (b)  Maliciously  shooting,  stabbing,  or 
shooting  at  another,  with  intent  to  kill,  wound,  or  maim  —  peni- 
tentiary from  one  to  twenty  years.  With  respect  to  shootingy  it  is 
immaterial  whether  the  shot  takes  effect  or  not,  if  the  party  was 
shot  at.  ((;)  But  it  is  essential  that  the  gun  or  pistol  should  have 
been  loaded  with  something  calculated  to  kill,  wound,  or  maim. 
With  respect  to  stabbing^  it  must  be  done  with  some  pointed  weapon 
which  actually  penetrates  the  body.  The  intent  to  wound  or  maim 
would  seem  to  be  a  necessary  inference  from  the  single  fact  of 
shooting  or  stabbing.  The  intent  to  kill  may  require  the  addition 
of  other  circumstances ;  and  they  must  be  such,  that  had  death 
ensued,  the  killing  would  have  been  murder  and  not  manslaughter ; 
for  though  the  word  murder  is  not  used,  yet  as  the  act  must  be 
malicious^  it  amounts  to  the  same  thing ;  since  a  malicious  killing 
is  murder.  It  will  be  observed  that  whenever  the  intent  is  to  kill, 
the  shooting  or  stabbing  would  be  included  in  the  offence  before 
described,  of  an  assault  with  intent  to  commit  murder. 

Duelling.  Fighting  a  duel ;  being  second ;  giving,  accepting, 
or  knowingly  bearing  a  challenge ;  or  advising,  prompting,  or 
encouraging  a  duel,  though  none  be  fought  —  penitentiary  from  one 
to  ten  years,  and  perpetual  disqualification  for  oflBce.  If  death 
ensue,  the  offence  is  murder ;  and  though  the  statute  seems  to 
suppose  that  it  may  sometimes  Ve  in  the  second  degree,  it  would 
seem  as  if  the  manifest  deliberation  of  a  duel  must  always  make 
death  murder  in  the  first  degree.  It  will  be  observed  that  the  lan- 
guage is  so  comprehensive  as  to  include  all  persons  in  any  way  con- 
cerned in  a  duel. 

Poisoning  with  Intent  to  Exll.  Administering  poison  to  another, 
with  intent  to  destroy  life,  or  preparing  poison  with  that  intent,  so 
that  it  be  taken  —  penitentiary  from  three  to  fifteen  years.  Here 
the  intent  to  kill  can  hardly  admit  of  doubt,  when  the  facts  are 
proved,  (d) 


(h)  Kicholla  v.  The  State,  8  Ohio  State,  436. 


ra)  4  Black.  Com.  205. 

(h)  Kicholla  v.  The  Sta.^, ,  ._. 

(r)  Nor  need  tlie  intent  be  to  hit  the  person  that  is  wounded.  If  one  roa1iciousl7 
intending  to  kill  B.  by  mistake  shoots  at  and  hits  A.,  supposing  him  to  be  B.,  he  is 
properly  convicted  on  an  indictment  for  maUcionsly  shooting  A.  with  intent  to  kill. 
Callnhan  v.  The  State,  21  Ohio  St.  806. 

(d)  Kobbins  v.  The  State,  8  Ohio  State,  131.    The  amendment  of  April  8, 1861, 
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Kidnapping.  Carrying  or  decoying  out  of  this  State,  by  force  or 
fraud,  without  lawful  authority,  any  whit©  or  colored  person,  or 
attempting  so  to  do,  or  aiding  therein  —  penitentiary  from  three  to 
seven  years,  (a) 

Assault  and  Battery.  Unlawfully  assaulting  or  threatening  an- 
other in  a  menacing  manner,  or  unlawfully  striking  or  wounding 
another  —  fine  within  one  hundred  and  fifty  dollars,  or  imprison- 
ment within  ten  days,  or  both  ;  besides  a  civil  liability  to  the  party 
injured.  (V)  If,  however,  the  offender,  not  at  his  own  instance, 
but  on  the  complaint  of  the  party  injured,  will  plead  guilty  before 
a  justice,  he  may  be  fined  from  five  to  one  hundred  dollars,  and 
have  the  proceeding  end  there.  As  to  what  constitutes  an  assault, 
we  have  already  seen  that  it  must  be  something  more  than  mere 
words  ;  there  must  be  some  menacing  motion,  which,  if  carried  into 
effect,  would  complete  the  battery  or  beating. 

Sending  Threatening  Letters.  Knowingly  sending  or  delivering 
any  letter  or  writing  to  another,  with  or  without  any  name,  or  with 
a  fictitious  name,  containing  wilful  and  malicious  threats  of  injury, 
with  intent  to  extort  money  or  other  value  from  such  person  —  fine 
from  fifty  to  five  hundred  dollars,  or  imprisonment  within  ten  days, 
or  both, 

Malpractice  of  Physicians.  1.  Any  physician  or  other  person, 
wilfully  administering  to  a  pregnant  woman  any  medicine,  drug, 
or  other  thing,  or  using  any  instrument,  with  intent  to  procure  a 
miscarriage,  unless  the  same  shall  be  necessary  to  preserve  her  life, 
or  be  advised  by  two  physicians  —  fine  within  five  hundred  dollars, 
or  imprisonment  within  one  year,  or  both.  We  have  already  seen 
that  if  a  living  child  be  thus  destroyed  before  birth,  it  is  a  peniten- 
tiary offence.  2.  Prescribing^  while  in  a  state  of  intoxication,  any 
poison,  drug,  or  medicine  to  another,  which  shall  endanger  life  — 
fine  within  one  hundred  dollars.  3.  Prescribing  any  drug  or  medi- 
cine to  another,  endangering  life,  without  first  declaring  its  true 
nature  and  composition,  if  inquired — fine  within  one  hundred 
dollars.  This  last  is  aimed  against  quackery ;  but  it  is  so  framed  as 
to  make  conviction  very  diflBicult 

Libel,  (c)     Writing,  printing,  or  publishing  any  false  or  mali- 

makes  the  crime  administering  poison  to  another  with  intent  to  destroy  fife,  or  mixing 
poison  in  water,  food,  drink,  or  medicine  with  that  intent. 

(a)  But  according  to  the  case  of  Prigg  ».  Commonwealth  of  PennsylTania,  16 
Peters,  589,  this  provision  is  unconstitutional  with  respect  to  fugitive  slaves,  who  may 
therefore  be  kidnapped  with  impunity  so  far  as  this  provision  is  concerned.  An  act 
to  prevent  and  punish  child-stealing  was  passed  March  24,  1860. 

(6)  A  person  procuring  another  to  commit  an  assault,  though  not  present,  may 
be  punished  as  a  principal.  Baker  v.  The  State,  12  Ohio  State,  214.  An  indictment 
for  an  assault  and  battery  is  not  sustained  by  proof  that  A.  struck  B.  in  a  prize  fight 
That  is  an  affray,  and  differently  punished.  Champer  i;.  The  State,  14  Ohio  State, 
437. 

(c)  Indictment.  That  heretofore,  to  wit,  on  ,  at -,  to  wit,  at  the  county 

aforesaid,  one ,  maliciously  intending  to  injure,  vilify,  and  defan^  the  character 

of  one ,  and  to  bring  him  into  disgrace,  contempt,  and  infamy,  did  write,  print, 

and  publish,  and  cause  to  be  written,  printed,  and  published  in  a  certain  newspaper 
called  the ,  a  certain  falsei  Bcandalous,  and  maliciona  libel  of  and  conoeming 
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cious  libel  of  or  concerning  another,  or  causing  or  procuring  the 
same  to  be  done  —  fine  within  five  hundred  dollars,  and  civil  lia- 
bility to  the  party  injured,  (a)  We  have  istlready  considered  the 
constitutional  provisions  relating  to  liberty  of  speech  and  of  the 
press.  The  mere  uttering  of  slanderous  words,  though  it  may  ren- 
der the  party  liable  to  a  civil  action  for  damages,  does  not  consti- 
tute a  libel,  and  cannot  be  prosecuted  criminally.  There  must  be 
a  writing,  printing,  or  publishing  of  the  slander ;  and  it  must  be 
done  maliciously,  that  is,  with  intent  to  injure  the  party  libelled  : 
if  false,  the  malicious  intent  will  be  inferred,  of  course ;  if  true,  it 
may  or  may  not  be  malicious,  according  to  the  circumstances.  If 
it  concern  public  men  or  measures,  the  constitution  makes  the 
truth  a  justification.  As  to  publication,  it  is  held  that  the  com- 
municating of  the  libel  to  a  single  individual  is  a  publication  ; 
and  that  pictures  as  well  as  writings  may  be  libellous,  if  made 
public. 

§  195.  Orimes  Aj^ecting  Private  Property.  This  division  in- 
cludes a  variety  of  ofiences  having  direct  reference  to  the  property  of 
individuals  or  companies  ;  though  for  convenience  I  bave  included 
some  injuries  to  public  property.  In  those  which  relate  to  buildings 
and  habitations,  the  ultimate  purpose  may  be  to  commit  a  personal 
injury ;  but  I  have  not  thought  it  worth  while  to  divide  these  into 
a  distinct  class. 

Larceny  and  other  Stealing.  (6)  The  usual  definition  of  larceny 
is,  ^^  the  felonious  taking  and  carrying  away  of  the  personal  goods 

the  said  — — ,  which  said  false,  scandalous,  and  malicions  libel  is  of  the  pnq)ort  and 
effect  following,  to  wit  [here  set  forth  the  libel  with  the  proper  innuendoes] ;  to  the 
great  damage,  infamy,  and  scandal  of  him  the  said . 

(a)  On  the  general  subject  of  libel,  see  4  Black.  Com.  150;  2  Swift's  Dig.  840; 
Holt  on  Libel;  Starkie  on  Slander;  1  Am.  Leading  Cases,  lOS-208;  see;>o5^  §  209. 
By  the  new  constitution :  "  In  all  criminal  prosecutions  for  libel,  the  truth  may  be 
given  in  evidence  to  the  jury,  and  if  it  shall  appear  to  the  jury  that  the  matter  charged 
as  libellous  is  true,  and  was  published  with  good  motives,  and  justifiable  ends,  the 
party  shall  be  acquitted." 

(6)  Indictment.    Tfiat  heretofore,  to  wit,  on ,  at ,  to  wit,  at  the  county 

aforesaid,  one  — ^  did  feloniously  steal,  take,  and  carry  away  one  gold  watch  of 
the  value  of dollars,  of  the  goods  and  chattels  of  one  — ,  and  in  his  posses- 
sion then  and  there  being  found. 

If  tJ)e  indictment  be  for  stealing  written  documents,  they  need  not  be  set  forth 

literally,  but  may  be  described  generally ;  as,  **  one  promissory  note  given  by 

to         '     for  the  payment  of dollars,  and  of  the  value  of dollars,"  and 

the  scienter  must  be  alleged.  Gatewood  t;.  State,  4  Ohio,  886;  Rich  ».  State, 
8  Ohio,  111.  If  the  indictment  be  for  horse-stealing,  it  would  seem  that  no  value 
need  be  stated,  but  this  is  doubtful.  The  kind  of  horse  must  be  specifically  stated 
as  in  the  statute ;  and  it  has  been  held  that  a  charge  of  stealing  a  "  gray  horse  "  can- 
not be  sustained  by  proof  of  stealing  a  **  gray  gelding."  Hooker  r.  State,  4  Ohio, 
848.    If  the  indictment  be  for  knowingly  receiving  or  buying  stolen  goods,  the  old 

practice  was  to  set  forth  the  larceny  as  above,  and  then  say,  **  that  one did 

then  and  there  receive  and  buy  the  said  goods  and  chattels  so  as  aforesaid  stolen,  to 

wit,  &c.,  he  the  said then  and  there  well  knowing  the  same  to  have  been  stolen." 

And  a  similar  practice  prevailed,  when  the  indictment  was  for  harboring  or  concealing 
the  thief.    But  now  the  practice  is  to  omit  the  specification  of  the  larceny,  and  say, 

"  did  buy  and  receive  one  [describe  the  property]  of  the  value  of dollars,  of 

the  goods  and  chattels  of  one then  lately  before  stolen ;  he  the  said  — 

then  and  there  well  knowing  the  same  to  have  been  stolen."  And  it  has  been  held 
that  the  confessions  of  the  thief  made  in  presence  of  tiie  accused  cannot  be  received 
aa  proof  of  the  theft.    Morrison  v.  State,  o  Ohio,  488. 
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of  another."  (a)  First j  there  must  be  bl  felonious  taking ,  that  is, 
a  taking  with  intent  to  steal,  which  intent  must  exist  at  the  very 
moment  of  the  taking.  Secondly^  there  must  be  a  felonious  carry- 
ing away  ;  but  a  mere  removal  of  the  articles  from  their  place,  for 
the  purpose  of  carrying  them  away,  is  held  sufficient.  Thirdly^  the 
thing  stolen  must  be  personalty  belonging  to  another  ;  for  realty, 
being  immovable,  cannot  be  stolen.  (J)  Our  statute  enumerates 
the  following  offences  under  this  head  :  — 

Or  and  Larceny.  1.  Stealing  any  money  (c)  or  other  personal 
goods  or  chattels  belonging  to  another,  of  the  value  of  thirty-five 
dollars  and  upwards  (d)  —  penitentiary  from  one  to  seven  years. 

2.  By  another  provision,  the  same  punishment  is  prescribed  for  steal- 
ing or  maliciously  destroying  any  written  security  for  money  or  other 
evidence  of  value,  of  the  same  amount,  knowing  them  to  be  such. 

3.  Horse-stealing  is  especially  provided  for,  without  reference  to 
the  value  of  the  animal,  and  the  time  of  imprisonment  is  from  three 
to. fifteen  years.  4.  The  same  punishments  are  prescribed  for 
knowingly  receiving,  buying,  or  concealing,  any  of  the  above  stolen 
articles,  or  harboring  the  thief,  (e)  This  is  in  accordance  with  the 
common  saying,  that  the  partaker  is  as  bad  as  the  thief.  But  no 
provision  is  made  for  remunerating  the  owner,  and  making  this  a 
part  of  the  sentence.  This,  therefore,  must  be  the  subject  of  a 
separate  proceeding.  The  reason  why  horse-stealing,  or  participat- 
ing therein,  is  punished  more  severely  than  other  theft,  and  without 


!." 


ia)  2  Swia's  Dig.  309 ;  4  Black.  Com.  229. 

(b)  Severing  and  carrying  away  trees  and  vegetables,  where  if  severed  the  taking 
would  be  larceny,  is  now  punished  as  a  crime.  Act  of  March  11,  1857.  Personal 
chattels,  though  constructively  annexed  to  the  freehold,  are  subjects  of  larceny.  Jack- 
son V.  The  State,  11  Ohio  State,  104. 

(n)  It  was  held  under  the  act  of  1881,  that  bank-bills  were  not  money  nnder  this 
provision.  Johnson  v.  The  State,  11  Ohio  State,  324.  On  March  21,  1863,  the  leg- 
islature amended  this  section,  defining  money  to  include  "  all  bank  bills  or  notes, 
United  States  treasury  notes,  or  other  bills,  bonds,  or  notes  issued  by  lawful  authority 
and  intended  to  pass  and  circulate  as  money."  See  Hummel  v.  Tlie  State,  17  Ohio 
State,  628. 

(d)  When  several  articles  are  taken  at  the  same  time,  the  transaction  being  the 
same,  they  may  be  embraced  in  one  count,  and  the  taking  constitute  one  .ofiFence, 
though  they  belong  to  different  persons.     State  v.  Hennessy,  23  Ohio  St.  339. 

(«)  Coin  is  embraced  in  the  term  "  goods  and  chattels,"  in  the  provision  punish- 
ing the  receiving  of  stolen  "  goods  and  chattels."  Hall  v.  The  State,  3  Ohio  State, 
675.  Foreign  bank-bills,  the  circulation  of  which  is  prohibited  in  this  State,  may  be 
the  subject  of  larceny.  Sharkey  v.  The  State,  6  Ohio  Stote,  266.  Under  §  26  of 
the  Crimes  Act,  the  person  may  be  convicted  of  receiving  stolen  goods,  though  the 
goods  were  taken  by  robbery.    Shriedley  v.  The  State,  23  Ohio  St.  130. 

Larceny  at  common  law  is  the  wilful  wrongful  taking  possession  of  the  goods  of 
another  with  the  intent  to  deprive  the  owner  of  his  property  therein.  To  constitute 
larceny,  there  must  be  a  taking  possession  of  the  goods  of  another ;  this  taking  nmst 
be  wrongful,  and  must  be  accompanied  at  the  time  with  an  intent  to  deprive  the  owner 
of  his  property  in  them.  Taking  into  the  hand  an  article  lying  in  a  drawer,  and 
lifting  it  merely  from  the  bottom  of  the  drawer,  is  a  complete  taking  poMeasion. 
Taking  an  article  from  a  man's  pocket,  but  not  severing  it  from  his  person  by  reason 
of  its  being  fastened  by  a  guard  or  chain,  is  not  taking  possession.  Goods  delivered 
by  a  master  to  his  servant  are  still  in  the  possession  of  the  master,  only  in  the  custody 
of  the  servant.  If  the  servant  should  afterwards  convert  such  goods  to  his  own  use, 
that  would  be  taking  possession  from  his  master.  Goods  delivered  by  the  owner  to  a 
bailee  are  in  the  possession  of  the  bailee.  If  the  bailee  should  subsequently  convert 
them  to  his  own  use,  there  would  be  no  taking  poBBession,  and  hence  no  larceny; 
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r^ard  to  value,  perhaps,  is,  that  in  a  grazing  country  like  ours, 
liorscs  are  more  exposed  than  other  property.  The  statute  is  very 
minute  in  enumerating  the  various  kinds  of  money  securities  and 
of  horses,  which  may  be  the  subject  of  larceny.  I  have  already 
doubted  the  expediency  of  such  minute  specifications.  In  the 
present  case,  for  example,  if  there  be  one  written  security,  or  one 
description  of  horse  not  specified,  it  may  be  stolen  with  impunity ; 
and  the  danger  is,  that  no  legislative  foresight  can  enumerate  all. 
Hence,  a  general  and  comprehensive  description,  such  as  I  have 
chosen,  for  convenience  and  brevity,  would  be  preferable  in  prin- 
ciple. 

Petit  Larceny.  Stealing  any  of  the  above-mentioned  articles, 
except  horses,  when  the  value  is  less  than  thirty-five  dollars,  or 
knowingly  concealing  the  same  —  fine  within  two  hundred  dollars, 
or  imprisonment  within  thirty  days,  or  both.  Probably  from  inad- 
vertence, nothing  is  said  about  buying  or  receiving  tliem,  or  con- 
cealing the  thief,  as  in  grand  larceny ;  (a)  but  here  provision  is 
made  for  double  compensation  to  the  owner,  which  was  entirely 
omitted  with  respect  to  grand  larceny.  Our  criminal  law  abounds 
with  such  inadvertencies.  You  will  observe  that  the  distinction 
between  grand  and  petit  larceny  is  made  to  depend  upon  the  value 
stolen,  and  thirty-five  dollars  is  made  the  turning-point.  Some 
have  doubted  the  expediency  of  tliis.  That  there  should  be  a  dis- 
tinction between  stealing  a  large  amount  and  a  small  one,  though 
there  may  be  the  same  inward  depravity  in  both  cases,  is  undoubt- 
edly expedient ;  for  the  severity  of  punishment  should  be  propor- 
tioned to  the  necessity  of  prevention,  which  is  itself  proportioned 
to  the  temptation  to  steal ;  and  the  temptation  increases  with  the 
value  of  the  article.     But  admitting  this,  ought  not  the  punishment 

except  that  if  he  should  open  a  package  and  take  separate  articles  therefrom,  that 
would  be  a  taking,  and  would  be  larceny.  Goods  delivered  by  a  stranger  to  a  servant, 
to  be  taken  to  his  master,  not  yet  liaving  been  in  the  possession  of  the  master,  are  in 
the  possession  of  the  servant;  and  if  he  convert  them  to  his  own  use,  such  conversion 
is  not  a  taking,  and  is  not  larceny.  To  meet  this  defect  in  the  definition  of  larceny, 
such  breaches  of  trust  were  made  criminal  by  statute,  and  this  crime  is  called  embez- 
zlement. 'If  one  finds  goods  lost  without  any  apparent  means  of  ascertaining  the 
owner,  such  taking  is  not  wrongful,  though  the  finder  means  to  keep  them  for  himself. 
If  one  finds  goods  not  really  lost,  but  in  such  place,  or  with  such  marks,  that  he  has 
reason  to  believe  the  owner  can  be  ascertained,  his  intention  at  the  time  determines  the 
question  of  criminality.  If  his  intention  at  the  time  of  taking  possession  is  to  keep 
them  from  the  owner,  he  commits  larceny;  if  his  intention  at  the  time  is  to  re- 
store them  to  the  owner,  and  he  subsequently  makes  up  his  mind  to  keep  them,  he 
does  not  commit  larceny.  It  is  not  necessary  that  in  taking  possession  the  intent 
should  be  to  convert  the  goods  to  his  own  use.  If  one  wrongfully  takes  a  horse  from 
the  possession  of  the  owner  merely  to  destroy  it,  that  is  larceny.  Bonds,  bills,  notes, 
and  other  choses  in  action  are  not  held  goods  and  chattels  in  criminal  law,  hence  taking 
them  was  not  larceny  at  common  law.  Various  statutes  have  been  passed  to  make 
the  stealing  of  such  Urceny.  The  criminal  code  of  Ohio  of  1878,  in  place  of  a  mul- 
titudinous enumeration,  makes  the  stealing  of  "a  thing  of  any  value  "  larceny.  In 
larceny,  as  in  burglary,  fraud  is  equivalent  to  force.  Hence,  obtaining  goods  from 
another  by  fraudulent  pretence,  is  taking  them.  If  a  person  intending  to  appropriate 
goods  fraudulently  induces  the  owner  to  part  with  possession  merely,  he  commits 
larceny ;  but  if  he  so  induces  the  owner  to  part  with  his  ownership  as  weU  as  posses- 
sion, the  act  is  obtaining  goods  under  false  pretences, 
(a)  This  defect  is  remedied  by  the  act  of  Peb.  25, 1869. 
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to  vary  regularly  with  tlie  amount,  instead  of  making  a  single 
dividing  line?  Undoubtedly  a  law  might  be  framed,  apportioning 
the  punishment  uniformly  according  to  the  value,  which  the  pres- 
ent law  does  not.  A  cent  above  the  dividing  line  sends  the  con- 
vict to  the  penitentiary,  and  the  largest  amount  does  no  more.  A 
cent  below  saves  him  from  the  penitentiary,  but  punishes  him  no 
more  than  the  smallest  value.  But  this  is  matter  of  speculation. 
There  is  no  doubt,  however,  that  our  law  of  larceny  will  admit  of 
improvement  in  the  several  points  before  indicated ;  and  would  it 
not  be  well  so  to  generalize  the  definition  of  the  subject-matter,  as 
to  include  in  one  comprehensive  expression  every  species  of  mov- 
able value  which  can  be  feloniously  taken  ?  This  question  is  at 
least  worthy  of  consideration. 

Umbezzlement.  (a)  Any  clerk  or  servant  of  an  individual  or  part- 
nership, except  apprentices  and  persons  under  eighteen  years ;  or 
any  officer,  agent,  clerk,  or  servant  of  a  corporation ;  or  any  carrier 
embezzling,  or  converting  to  his  own  use,  or  fraudulently  taking  or 
secreting  with  such  intent,  any  money,  goods,  rights  in  action,  or 
other  valuable  security  or  effects,  which  shall  have  come  into  his 
possession  or  care  by  virtue  of  his  employment ;  or  buying  or 
receiving  such  things  knowing  them  to  have  been  so  embezzled  or 
taken, —  same  punishment  as  for  larceny,  depending  upon  the 
value.  In  fact,  the  only  difference  between  larceny  and  embezzle- 
ment, as  thus  defined,  is,  that  there  is  no  felonious  taking.  Why 
apprentices  and  persons  under  eighteen  should  be  exempted,  if 
they  be  old  enough  to  distinguish  between  right  and  wrong,  is  not 
very  apparent. 

Robbery.  (6)  Taking  forcibly  from  the  person  of  another,  by 
violence  or  putting  in  fear,  any  money  or  personal  property  of  any 
value  whatever,  with  intent  to  rob  or  steal  —  penitentiary  from 
three  to  fifteen  years.  This,  it  will  be  seen,  is  only  a  more  aggra- 
vated species  of  larceny.  In  addition  to  the  felonious  taking  of 
property,  there  is  violence,  or  putting  in  fear.  On  account  of  this 
aggravation,  the  amount  taken  is  held  immaterial,  and  the  small- 
est value  thus  taken  completes  the  offence.  According  to  the  defi- 
nition, the  taking  must  be  from  the  person  ;  but  it  is  held  sufficient 
if  the  taking  be  in  the  presence  of  the  owner.  The  definition  here 
includes  money  and  personal  property.  That  of  larceny  includes 
money  and  personal  goods  and  chattels.  Hence  it  was  there  neces- 
sary to  make  a  special  provision  for  money  securities,  which  is  not 

(a)  The  act  of  April  12, 1858,  defines  and  punishes  an  embezzlement  of  public 
money.    It  applies  to  township  treasurers.     State  v.  Morton,  21  Oliio  St.  667. 

(6)  Indictment.    That  heretofore,  to  wit,  on ,  at ,  to  wit,  at  the  county 

aforesaid,  one with  force  and  arms  did  feloniously  make  an  assault  upon  one 

,  and  did  then  and  there  put  the  said in  fear  and  danger  of  his  life ;  and 

did  then  and  there  feloniously,  by  violence  and  putting  in  fear,  steal,  rob,  take,  and 

carry  away  from  the  person,  and  against  the  will  of  the  said ,  one  gold  watch 

of  the  value  of  one  hundred  dollars,  of  the  goods  and  chattels  of  the  said . 

As  our  statute  makes  the  value  immaterial,  in  case  of  robbery,  it  may  be  doubted 
whether  value  need  be  alleged ;  but  as  the  tiling  taken  must  be  of  some  valoe^  it 
would  not  be  safe  to  omit  the  allegation. 
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necessary  here,  because  they  are  personal  property,  though  not 
strictly  goods  or  chattels.  This  shows  the  policy  of  using  general 
and  comprehensive  terms. 

Forgery  and  Counterfeiting,  (a)  By  the  English  definition,  for- 
gery consists  "  in  fraudulently  making  or  altering  any  writing,  to 
the  prejudice  of  another's  right"  This  is  clear  and  comprehen- 
sive. Counterfeiting,  in  England,  is  confined  to  the  current  coin 
of  the  realm,  and  is  treated  as  a  species  of  ti^eason.  But  our 
statutory  provisions  are  very  minute  in  specifying  the  subjects  and 
the  manner  both  of  forgery  and  counterfeiting.  In  describing 
them,  however,  I  shall  generalize  as  much  as  possible.  1.  Falsely 
making,  altering,  forging,  or  counterfeiting  any  writing  of  what- 
ever kind,  upon  which  any  claim  or  evidence  of  claim  to  any  species 
of  property,  money,  or  value  is  founded;  or  knowingly  uttering 
or  publishing  the  same,  as  true  and  genuine;  or  causing  the 
same  to  be  done ;  with  intent  in  either  case  to  injure  or  defraud 
another  —  penitentiary  from  three  to  twenty  years.  The  statute 
enumerates  a  long  list  of  writings  which  may  be  thus  forged  or 
counterfeited,  but  the  above  description  probably  includes  them 
all.  You  will  observe  that  four  words  are  employed  to  designate 
the  manner  of  committing  the  offence ;  but  the  first  two  probably 
include  all ;  for  it  is  difficult  to  conceive  of  any  other  species  of 
forgery  or  counterfeiting,  than  that  oi  fahely  making  the  instru- 
ment in  question,  or  falsely  altering  it,  when  already  made ;  but 

(a)  Indictment.    That  heretofore,  to  wit,  on ,  at  — ,  to  wit,  at  the  county 

aforesaid,  one did  falsely  make,  alter,  forge,  and  counterfeit  a  certain  promis- 
sory note  for  the  payment  of  money,  purporting  Uibe  made  and  signed  by  one , 

for  the  sum  of dollars,  which  said  false,  forged,  and  counterfeit  promissory 

note  is  of  the  purport  and  effect  following,  to  wit  [ji^i^  set  forth  a  true  copy  of  the 
DOteJ  ;  with  intent  then  and  there  to  injure  and  defraud  the  said . 

If  the  indictment  be  for  uttering,  &c.,  say,  "  did  utter,  &&,  as  true  and  genuine,  a 

certain,  &c.,  with  intent,  &c.,  he  tlie  said  then  and  there  well  knowing  the 

said,  &c.,  to  be  false,  forged,  and  counterfeit."  The  person  whose  name  is  forbad  is 
a  competent  witness  to  prove  the  forgers,  without  calling  the  subscribing  wilness. 
Simmons  v.  State,  7  Ohio,  part  1, 116.  The  degree  of  resemblance  between  the  forged 
and  genuine  instruments  is  not  material,  if  it  be  such  as  might  deceive  persons  of 
ordinary  observation.  Hess  v.  State,  6  Ohio,  1.  An  indictment  for  forgery  must 
specifically  set  forth  the  forged  instrument,  and  the  proof  must  correspond  to  the 
description.  McMillen  v.  State,  6  Ohio,  268 ;  Pickens  v.  State,  6  id.  274.  But  the  in- 
dorsement on  a  note  need  not  be  set  forth.  Hess  v.  State,  6  Ohio,  1.  An  indictment 
for  selling  counterfeit  notes  need  not  set  forth  the  consideration,  nor  that  the  sale  was 
to  the  iiyury  of  any  one.  Hess  v.  State,  6  Ohio,  1.  If  an  unincorporated  association 
in  actual  existence  issue  bills,  the  passing  of  them  is  not  an  offence  within  the  provi- 
sions now  under  consideration.  Sutton  v.  State,  9  Ohio,  183.  The  provisions  respecting 
coins  include  foreign  as  well  as  domestic  coins,  if  they  be  current  in  the  State  ;  but 
the  Indictment  for  putting  off  counterfeit  coins  need  not  allege  the  fact  of  being  cur- 
rent; though  it  is  otherwise  for  counterfeiting.  Sutton  v.  State,  9  Ohio,  183 ;  Smith 
r.  State,  8  id.  204 ;  Fight  v.  State,  7  id.  part  1,  180.  Where  the  indictment  states 
that  the  prisoner  secretly  kept  instruments  of  counterfeiting,  this  is  a  sufficient 
scienter.  Sutton  o.  State,  9  Ohio,  138.  On  the  general  subject,  see  4  Black.  Com. 
83,  247 ;  2  Swift's  Dig.  805.  The  instrument  must  be  such  that  it  does  or  may 
prejudice  another^s  rights.  Bamum  v.  The  State,  16  Ohio,  717.  The  indorsement  of 
a  promissory  note  is  the  subject  of  forgery.  Poage  v.  The  State,  3  Ohio  State,  229. 
As  to  what  constitutes  "  an  order  for  the  payment  of  money  '*  under  the  statute,  see 
Evans  v.  The  State,  8  Ohio  State,  196;  Bynam  r.  The  State,  17  Ohio  State,  142.  It 
ii  forgery  to  counterfeit  foreign  bank-bills  under  ten  dollars,  the  circulation  of  which 
18  prohibited  in  this  State.    ThompM>n  v.  The  Sute,  9  Ohio  Sute,  854. 
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the  mere  making  or  altering  the  writing  does  not  complete  the 
offence.  It  must  be  done  anth  intent  to  defraud;  otherwise,  taking 
the  strict  letter,  a  merely  sportive  use  of  the  pen  might  be  con- 
verted into  a  crime.  2.  Counterfeiting  any  of  the  coins  of  gold, 
silver,  or  copper,  current  in  the  State ;  or  knowingly  passing  or 
putting  them  off ;  or  knowingly  making  or  keeping  any  instru- 
ment for  counterfeiting  them  —  penitentiary  from  three  to  fifteen 
years,  (a)  8.  Knowingly  selling,  exchanging,  or  passing  any  coun- 
terfeited bank-note  or  bill,  or  having  the  same  in  possession  with 
that  intent,  whether  such  note  have  signatures  or  not,  or  have  ficti- 
tious signatures ;  or  knowingly  making,  altering,  or  passing  any 
note  or  bill  purporting  to  be  of  a  bank  which  never  existed  —  peni- 
tentiary from  three  to  fifteen  years.  4.  Gilding  any  silver  coin  or 
other  metal,  so  as  to  give  it  the  appearance  of  a  gold  coin,  with 
intent  to  defraud ;  or  knowingly  passing  such  gilded  coin  —  peni- 
tentiary from  one  to  five  years.  5.  Knowingly  engraving  any 
plate  or  other  instrument  for  counterfeiting  or  altering  bank-notes 
or  bills ;  or  causing  the  same  to  be  done ;  or  having  the  same  in 
possession  for  that  purpose  —  penitentiary  from  three  to  fifteen 
years.  6.  Knowhigly  attempting  to  pass  any  counterfeit  coin, 
bank-note,  or  bill  —  penitentiary  from  one  to  five  years.  It  would 
thus  appear  that  the  purity  of  the  currency  is  well  protected  ;  and 
yet  so  great  is  the  temptation  to  counterfeit  money,  and  especially 
bank-notes,  that  scarcely  any  crime  is  more  prevalent.  Such  are 
the  provisions,  against  forgery  and  counterfeiting.  The  two  terms 
are  very  nearly,  if  not  altogether,  synonymous  ;  and  here,  again, 
the  question  may  be  asked,  why  so  many  distinct  provisions  are 
necessary  to  describe  these  offences.  Might  not  a  single  compre- 
hensive expression  be  found,  which  would  include  every  descrip- 
tion of  forgery  and  counterfeiting,  both  in  reference  to  the  agent, 
the  instrument,  the  manner,  and  the  matter  ?  This'  would  seem 
to  be  both  possible  and  expedient. 

Burglary  and  other  Housebreaking.  (J)  The  substance  of  the 
English  definition  of  burglary  is  "  breaking  and  entering  into  a 
mansion-house  by  night,  with  intent  to  commit  a  felony."  (<?) 
1.  There  must  be  a  breaking  as  well  as  entering,  though  they  need 
not  be  at  the  same  time ;  but  the  raising  of  a  window  or  the  open- 
ing of  a  door,  without  breaking  the  fastenings,  will  be  sufficient. 

(a)  See  act  of  April  12,  1868. 

(/>)  Indictment    That  heretofore,  to  wit,  on ,  at ,  to  wit,  at  the  county 

aforesaid,  one ,  did  in  the  niglit  season,  to  wit,  about  tlie  hour  of in  the 

night  of  said  day,  wilfully,  maliciously,  and  forcibly  break  and  enter  into  the  dwell- 
ing house  of  one ,  there  situate,  with  intent  then  and  there  feloniously  and 

burglariously  to  steal,  take,  and  carry  away  the  goods  and  chattels  of  the  said 
,  in  the  said  dwelling-house  then  and  there  being. 

If  the  intent  were  to  commit  any  other  offence  than  stealing,  describe  it  in  the 
language  of  the  statute.  The  burglary  is  complete  without  carrying  the  intent  into 
effect.  But  if  the  intended  offence  was  actually  consummated,  add  an  other  count  for 
the  offence  itself. 

(r)  See  4  Black.  Com.  22d-S0 ;  2  Swift's  Dig.  800 ;  Dacber  v.  The  State,  18  Ohio, 
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And  it  will  be  an  entering,  if  any  part  of  the  body  be  within,  or 
even  an  instrument  or  a  weapon  held  in  the  hand.  2.  It  must  be 
a  house  where  some  person  dwells.  S.  It  must  be  in  the  night ; 
and  this  means  not  the  whole  interval  between  sunset  and  sunrise, 
but  the  interval  between  the  termination  of  eveifing  twilight  and 
the  commencement  of  morning  twilight,  when  a  man's  features 
cannot  be  clearly  seen.  But  whether  it  be  moonlight  or  not, 
makes  no  difference.  4.  The  intent  must  be  to  commit  a  felony 
in  the  house ;  though  nothing  need  be  done  towards  effecting  such 
intent.  By  our  statute  there  are  four  offences  of  this  kind,  which 
differ  from  the  foregoing,  and  from  each  other,  in  several  respects. 
1.  Maliciously  and  forcibly  breaking  and  entering  into  any  build- 
ing, structure,  or  edifice  containing  persons  or  property,  in  the 
night  season,  with  intent  to  commit  any  penitentiary  offence  — 
penitentiary  from  tliree  to  ten  years.  This  is  the  substance  of  the 
definition,  though  much  abridged.  The  difference  between  this 
and  the  English  definition  is,  that  here  the  offence  is  not  confined 
to  dwelling-houses,  but  may  be  committed  in  almost  any  species  of 
building,  the  enumeration  being  very  full.  («)  2.  Maliciously  enter- 
ing)  by  day  or  night,  any  of  the  aforementioned  buildings,  and 
attempting  to  commit  a  rape  or  arson,  or  to  kill,  disfigure,  maim, 
rob,  or  stab  another  —  penitentiary  from  three  to  ten  years.  The 
points  of  difference  between  this  and  the  preceding  offence  are, 
that  this  may  be  committed  indifferently  by  day  or  night ;  there  is 
no  forcible  breaking,  but  only  a  malicious  entry  ;  and  there  must 
be  an  actual  attempt,  and  not  a  mere  intent,  to  commit  the  crimes 
specified,  which  do  not,  like  the  other,  include  all  penitentiary 
offences.  I  have  said  any  of  the  aforementioned  buildings ;  but 
in  fact,  there  are  one  or  two  exceptions,  which,  there  being  no 
reason  for  them,  I  conclude  are  accidental.  8.  Unlawfully  break- 
ing and  entering  by  night,  into  any  mansion-house,  shop,  store, 
ship,  boat,  or  other  water-craft,  in  which  any  person  shall  reside  or 
dwell,  and  committing  or  attempting  any  personal  violence  or 
abuse,  or  being  so  armed  with  a  dangerous  weapon  as  to  indicate  a 
violent  intention  —  fine  within  three  hundred  dollars,  and  impris- 
onment within  thirty  days.  This  offence  differs  from  any  of  the 
preceding,  )!r«/,  with  respect  to  the  buildings,  which  must  be  those 
where  persons  reside  ;  and  seeondltfy  with  respect  to  the  intent  or 
attempt,  which  is  personal  violence  only.  (6)  Hence  the  difference 
in  the  punishment ;  and  though  the  kind  or  degree  of  violence  is 
left  to  inference,  it  must,  doubtless,  be  less  aggravated  than  the 

(a)  But  it  is  still  not  exhuustive.  The  buildinji^  must  be  properly  described.  It 
is  not  sufficient  to  describe  it  as  a  ''  still-house/'  though  built  and  used  originally  for 
that  purpose,  and  generally  known  by  that  name,  if  the  distillery  has  been  aban- 
donea,  and  the  structure  is  used  for  a  mill  for  chopping  com  Tballs  r.  The  State, 
21  Ohio  St  283. 

(b)  It  has  been  held  necessary  to  allege  in  the  indictment  for  this  offence  that  the 
house  broken  is  the  residence  or  dwelling-place  of  some  one ;  and  that  where  one 
enters  such  a  house  by  night  with  the  intention  of  committing  adultery  with  the 
owner's  wife,  by  her  consent,  it  is  an  offence  within  Uiis  prorision.  Forsythe  v.  State, 
6  Ohio,  19. 
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preceding.  4.  Committing  the  same  offence  last  mentioned,  in  the 
daytime  —  fine  within  one  hundred  dollars,  and  imprisonment 
within  twenty  days.  But  here  nothing  is  said  about  being  armed 
witli  a  dangerous  weapon  ;  the  reason  of  the  omission  is  not 
apparent.  In  general,  it  will  be  observed  that  these  four  offences 
of  house-breaking  all  differ  from  a  mere  trespass  upon  the  premises 
of  another,  which  is  the  subject  of  civil  redress  only,  in  the  intent 
with  which  the  offence  is  committed ;  which  is,  in  each  of  the 
cases,  to  do  some  criminal  act.  Whereas,  in  a  mere  trespass, 
there  is  no  criminal  intent. 

Arnon  and  other  Burning,  (a)  The  substance  of  the  English 
definition  of  arson  is,  ^'the  malicious  and  wilful  burning  of  a 
dwelling-house  or  out-house  belonging  thereto ; "  and  it  is  punished 
with  death.  But  here,  as  in  the  case  of  burglary,  we  not  only  do 
not  confine  the  offence  to  dwelling-houses,  but  we  make  various 
other  alterations  in  the  subject  and  manner  of  the  crime.  1.  Wil- 
fully and  maliciously  burning  or  causing  to  be  burned,  any  dwell- 
ing-house, kitchen,  smoke-house,  shop,  barn,  stable,  storehouse, 
warehouse,  malt-house,  stilling-house,  mill,  or  pottery,  not  his  own, 
or  any  other  building  not  his  own,  of  the  value  of  fifty  dollars,  or 
containing  property  of  that  value ;  or  any  ship,  boat,  water-craft, 
or  bridge  of  that  value;  or  any  puWic  building  whatever — peniten- 
tiary from  one  to  twenty  years.  (6)  Thus  it  will  be  seen  that  we 
have  extended  the  crime  of  arson,  with  regard  to  the  buildings 
which  may  be  the  subject  of  it,  in  the  same  manner  as  burglary. 
Considering  the  nature  of  the  offence,  the  punishment  is  remarkably 
lenient.  There  is  no  offence  short  of  murder,  which  indicates 
greater  depravity  of  heart  than  this.  It  has  not  even  the  poor 
excuse  of  a  desire  of  gain.  The  mischief  is  altogether  gratuitous 
and  malicious,  and  in  a  city  may  be  immense.  Therefore,  even 
when  life  is  not  endangered,  the  punishment  ought  to  be  exemplary. 
2.  Attempting  to  commit  arson,  by  setting  fire  to  any  of  the  fore- 
going structures,  with  intent  to  destroy  them  —  penitentiary  from 
one  to  seven  years.  8.  Wilfully  and  maliciously  setting  fire  to, 
burning,  or  causing  to  be  burned,  any  hay,  fodder,  or  grain,  in 
stacks,  or  any  corn-crib,  fence,  boards,  timber,  rails,  or  tan-bark, 
belonging  to  another  —  fine  from  ten  to  five  hundred  dollars,  or 
imprisonment  within  thirty  days,  or  both,  and  liability  in  double 
damages.  The  enumeration  is  much  more  particular  than  I  have 
stated  ;  but  though  designed  to  include  every  thing,  it  omits  wood, 
and  many  other  things  of  a  similar  character,  which  equally  require 

(a)  Indictment.    That  heretofore,  to  wit,  on ,  at ,  to  wit,  at  the  county 

aforesaid,  one ,  with  force  and  arma,  did  wilf  ally  and  maliciously  set  fire  to» 

burn,  and  consume  the  dwelling-house  of  one tliere  situate. 

If  the  building  be  not  one  of  the  specified* ones,  the  value  must  be  alleged.  If  the 
building  were  not  burned,  say,  "  did  wilfully,  &c.,  set  fire  to.  with  intent  to  bum." 
On  the  general  subject  of  arson,  see  4  Black.  Com.  220-8;  2  Swift's  Dig.  904.  It  la 
an  indictable  act  for  the  lessee  of  a  warehouse  in  possession  to  procure  anotlier  to 
burn  such  warehouse.    It  is  "  not  his  own."    Allen  v.  The  State,  10  Ohio  State,  287. 

(b)  As  to  the  burning  of  insured  property,  see  act  of  March  20, 1800. 
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this  kind  of  protection,  (a)  4.  Wilfully  and  maliciously  setting  fire 
to  any  woods,  prairies,  or  other  grounds  belonging  to  another;  or 
causing  the  same  to  be  done ;  or  intentionally  suffering  fire  to  pass 
from  one's  own  ground  to  another's  —  fine  within  fifty  dollars,  and 
liability  in  single  damages.  Such  are  the  provisions  against  the 
malicious  destruction  of  life  or  property  by  burning.  But  why 
might  there  not  be  one  general  provision,  punishing  the  malicious 
burning  of  every  kind  of  property  whatever,  instead  of  these  nu- 
merous and  yet  very  imperfect  specifications  ?  I  can  see  no  objec- 
tion. The  highest  punishment  might  be  for  the  burning  of  buildings 
where  life  is  endangered ;  and  the  rest  might  depend  upon  the 
amount  of  property  endangered  or  destroyed.  As  the  provisions 
stand,  there  is  great  want  of  discrimination  in  this  respect. 

Fraudvlenb  Conveyance  and  Smndling.  To  guard  the  business 
transactions  of  men  against  fraud,  deception,  and  imposition,  in 
addition  to  the  civil  liability  which  they  involve,  the  following 
penalties  are  provided:  1.  Knowingly  selling  or  conveying  any 
tract  of  land,  without  having  a  title  thereto,  either  in  law  or  equity, 
by  descent,  devise,  or  other  written  evidence,  with  intent  to  defraud 
the  purchaser — penitentiary  from  one  to  seven  years.  This  has 
been  mentioned  before.  2.  Committing  a  fraud  upon  the  insol- 
vent act,  by  concealing  property,  or  fraudulently  disposing  of  it  — 
fine  within  five  hundred  dollars,  or  imprisonment  within  ten  days 
or  both.  8.  Obtaining  from  another,  by  any  false  pretence,  any 
money  or  other  value,  with  intent  to  cheat  and  defraud  him ;  or 
fraudulently  making  and  transferring  any  instrument  of  writing, 
with  intent  to  defraud  creditors — fine  within  five  hundred  dollars, 
or  imprisonment  within  ten  days,  or  both.  (6)  These  are  the  only 
provisions  we  have  against  what  is  commonly  called  smndling. 
It  will  be  at  once  perceived  that  they  are  very  far  from  including 
all  the  cases  in  which  knaves  may  cheat  honest  men. 

Malicious  Destruction  of  Property.  (<?)  We  have  already  con- 
sidered one  way  of  maliciously  destroying  property ;  namely,  by 
burning.  The  other  provisions  on  the  subject  are  as  follows :  1. 
Knowingly  or  maliciously  destroying  any  private  or  public  bridge, 
or  any  landmark  or  boundary  properly  established  —  fine  within 
five  hundred  dollars,  or  imprisonment  within  thirty  days,  or  both. 
2.  Knowingly  and  maliciously  destroying  or  defacing  any  monu- 
ment or  tombstone  —  fine  within  two  hundred  dollars,  or  imprison- 
ment within  thirty  days,  or  both.     3.  Knowingly  and  maliciously 

(a)  See  act  of  April  16, 1857. 

{b)  Stole  V.  Green,  7  Wis.  676;  Commonwealth  v.  Drew,  19  Pick.  179.  The  false 
pretence  must  relate  to  a  past  event  or  an  existing  fact,  and  not  be  merely  an  assur- 
ance as  to  the  future.  Dillingham  v.  The  Stote,  5  Ohio  Stote,  280.  Counterfeiting 
trademarks.  Act  of  March  29, 1859.  Executing  and  delivering  false  and  fictitious 
bills  of  lading.  Act  of  March  22,  1860.  One  who  obtains  money  upon  a  mortgage 
of  personalty  which  he  falsely  represents  as  his,  is  guilty  of  obtaining  money  under 
false  pretences.  Commonwealth  v.  Lincoln,  11  Allen,  233.  So  is  one  who  obtains 
money  by  falsely  stating  that  in  a  former  transaction  proper  change  was  not  given 
to  him.    Commonwealth  v.  Norton,  11  Allen,  266. 

(c)  4  Black.  Com.  ch.  17. 
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altering  or  defacing  any  ear-mark  or  brand  upon  any  horse,  sheep, 
swine,  or  cattle  of  another  —  fine  within  fifty  dollars,  and  liability 
in  treble  damages.  4.  Knowingly  and  maliciously  destroying  any 
horse,  sheep,  swine,  or  cattle  of  another ;  unless  found  trespassing 
—  fine  within  five  hundred  dollars,  or  imprisonment  within  twenty 
days,  or  both,  and  liability  in  double  damages,  (a)  Does  not  this 
indirectly  sanction  the  killing  of  trespassing  animals  ?  5.  Know* 
ingly  and  maliciously  destroying  trees  in  any  nursery,  garden, 
orchard,  or  yard,  belonging  to  another  —  fine  within  five  hundred 
dollars,  and  liability  in  double  damages.  6.  Knowingly  and  ma- 
liciously destroying  any  tree  belonging  to  another,  not  within  the 
foregoing  description  —  fine  within  one  hundred  dollars,  and  lia- 
bility in  double  damages.  7.  Knowingly  and  maliciously  destroy- 
ing any  public  oriflamental  tree  —  fine  within  one  hundred  dollars. 
8.  Knowingly  and  maliciously  destroying  or  defacing  any  mile- 
stone or  guide-board,  on  any  public  road  —  fine  within  fifty  dollars, 
or  imprisonment  within  ten  days,  or  both.  9.  By  the  act  to  pre- 
vent the  destruction  of  timber,  the  destroying  of  any  trees  belong- 
ing to  another  is  prohibited  under  a  penalty  within  twenty  dollars 
for  each  tree;  but  a  distinction  is  made  among  different  trees. 
10.  Intentionally  obliterating  or  destroying  any  public  notification 
set  up  by  authority  of  law  —  fine  within  ten  dollars,  or  imprison- 
ment within  one  day,  or  both.  11.  By  the  act  for  the  better  secu- 
rity of  toll  and  other  bridges,  there  is  a  penalty  of  between  five 
and  fifteen  dollars  for  defacing  any  sign  affixed  thereto ;  and  an- 
other within  five  dollars  for  riding  or  driving  over  such  bridge 
faster  than  a  walk.  12.  Injuring  or  destroying  trees  on  the  lands 
belonging  to  the  State,  or  otherwise  trespassing  thereon  —  fine 
within  one  hundred  dollars,  and  imprisonment  within  twenty 
days.  (6)  The  above  specifications  furnish  a  remarkable  instance 
of  the  particularity  which  I  have  so  often  referred  to  in  the  defini- 
tion of  offences.  There  certainly  could  be  no  difiiculty  in  provid- 
ing a  general  penalty  for  the  malicious  destruction  of  every  kind  of 
property  without  specification,  but  varying  according  to  the  value 
destroyed. 

We  have  thus  reviewed,  as  briefly  as  possible,  the  principal 
offences  made  punishable  in  this  State,  and  the  measure  of  punish- 
ment assigned  to  each.  This  examination  has  shown,  that  although 
our  criminal  code  is  yet  crude  and  imperfect,  its  spirit  is  deserving 
of  all  commendation.  The  Dracos  among  mankind  have  had  no 
part  in  it.  Humanity  has  presided  over  every  enactment.  How 
remarkable  the  contrast  between  this  country  and  England,  where, 
in  the  time  of  Blackstone,  there  were  no  less  than  one  hundred  and 
sixty  capital  offences,  (c)     Our  whole  number  of  penal  enactments 

(a)  Poisoning  or  attempting  to  poison  domestic  animals.    Act  of  April  8, 1866. 

(6)  See  act  of  AprU  11, 1857 ;  also  act  of  March  26. 1859 ;  also  act  of  March  24, 
1860.  The  latter  act  punishes  malidoiu  injuries  to  difCerent  daaaea  of  bnildinga, 
public  and  private. 

(e)  See4BUck.Com.ia 
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scarcely  amount  to  this.  We  have  but  one  capital  offence ;  but 
two  penitentiary  offences  for  life ;  and  the  rest  never  exceed  twenty 
years,  and  do  not  average  more  than  ten.  Then  as  to  the  minor 
punishments,  imprisonment  in  jail  is  very  rarely  over  thirty  days, 
and  does  not  average  ten ;  and  fines  rarely  exceed  five  hundred 
dollars,  and  do  not  average  one  hundred.  On  the  score  of  human- 
ity, then,  we  may  reasonably  congratulate  ourselves.  Nor  has 
experience  thus  far  shown  that  we  have  erred  in  this  benevolent 
way.  Our  criminal  records  will  probably  show  as  few  prosecutions 
and  as  few  depredations,  in  proportion  to  our  population,  as  those 
of  any  other  state  or  nation ;  although  our  local  exposure  to  trav- 
elling depredators  is  very  great.  It  will  be  observed  that  there  is 
no  provision  against  compounding  or  compromising  a  crime,  be- 
tween the  party  injuring  and  the  party  injured,  as  there  is  in  Eng- 
land. This  will  probably  be  considered  as  a  defect.  Again,  there 
is  no  provision  against  misprisionSj  or  the  concealment  of  crimes 
having  knowledge  of  their  commission,  as  there  is  under  the 
acts  of  Congress.  Whether  this  be  a  defect,  may  be  more  question- 
able. Perhaps  the  duty  of  information  may  be  safely  left  to  the  pub- 
lic spirit  and  private  interest  of  individuals,  without  punishment,  as 
we  have  seen  it  is  without  reward.  On  the  whole,  then,  with  little 
to  censure,  we  have  a  great  deal  to  admire,  in  our  criminal  law. 
The  defects  exist  only  in  the  details,  and  can  be  easily  remedied ; 
while  the  merits  are  fundamental,  and  characterize  the  entire  sys- 
tem. You  can  hardly  appreciate  them  as  they  deserve,  unless  by 
a  comparison  with  some  other  system ;  and  if  you  take  that  of  Eng- 
land, it  will  be  a  contrast  rather  than  a  comparison. 


LECTURE  XXXVI. 

CRIMES  UNDER  THE  LAW  OF  THE  UNITED  STATES,  (a) 

§  196.  Crimes  Relatiifhg  to  the  Currency.  The  federal  govern- 
ment, being  framed  and  designed  for  national  purposes  only,  as  dis- 
tinguished from  local  or  municipal,  we  have  seen  that  its  power  to 
define  and  punish  crimes  is  limited,  by  this  consideration,  to  a  com- 
paratively small  number  of  cases,  rendered  absolutely  necessary 
for  its  well-being ;  while  the  general  power  of  punishment  is  re- 
served to  each  State,  as  belonging  to  its  internal  police.  We  have 
already  enumerated  the  cases  to  which  the  federal  power  of  punish- 
ment extends,  whether  by  express  provision  or  incidentally  ;  but  it 
will  be  proper  here  briefly  to  recapitulate  them.  Congress,  then, 
has  the  express  power  of  punishment  in  five  classes  of  cases ; 

(a)  See  a  good  analyBiB  of  the  criminal  law  of  the  United  States  in  the  preface  to 
2  Wiieeler'8  Crim.  Cases ;  Wharton's  Criminal  Law«  12i-47. 
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namely :  1.  Offences  relating  to  the  public  securities  and  currencj* 
2.  Offences  committed  on  the  high  seas.  3.  Offences  against  the 
law  of  nations.  4.  Treason.  5.  Offences  committed  in  places  of 
exclusive  legislation.  And  Congress  has  exercised  the  incidental 
power  of  punishment  in  six  classes  of  cases,  making  in  all  eleven ; 
namely:  6.  Offences  against  the  revenue  laws.  7.  Offences 
against  commerce.  8.  Offences  against  the  post-office  regulations. 
9.  Offences  against  foreign  nations.  10.  Ofiences  against  the  fed- 
eral government  below  treason.  11.  Offences  committed  by  federal 
officers.  Instead,  therefore,  of  classifying  these  offences  accord- 
ing to  the  subject-matter,  as  in  the  preceding  lecture,  I  shall  adopt 
the  arrangement  just  indicated ;  except  that  the  fourth  and  tenth 
classes  will  be  united,  in  order  to  present  at  one  view  all  the 
offences  against  the  federal  government.  The  description  will  con- 
tain all  offences  of  any  considerable  importance,  though  some  trivial 
ones  may  be  omitted ;  at  the  same  time,  in  aiming  at  brevity,  I 
shall  generalize,  where  the  acts  of  Congress  particularize. 

By  the  federal  constitution,  Congress  has  power."  to  provide  for 
the  punishment  of  counterfeiting  the  securities  and  current  coin 
of  the  United  States."(«)  Under  this  provision,  the  following 
offences  are  made  punishable ;  the  description  being  abbreviated  as 
much  as  possible.  1.  Falsely  making,  altering,  forging,  or  coun- 
terfeiting with  intent  to  defraud,  any  treasury  note,  or  any  writing, 
to  obtain  money  from  the  United  States,  or  their  officers ;  or  any 
certificate  of  public  debt,  or  any  letters-patent,  or  any  wiriting  to 
transfer  public  stock,  or  to  receive  any  dividend  thereon,  or  any 
pension  from  the  United  States,  or  any  abstract  or  official  copy  of 
the  registry,  license,  or  enrolment  of  any  vessel ;  or  any  certificate 
of  ownership,  passport,  sea-letter,  or  clearance  granted  to  any  ves- 
sel ;  or  any  permit,  debenture,  or  other  document,  granted  by  the 
officers  of  the  customs ;  or  procuring  the  same  to  be  done ;  or 
assisting  therein ;  or  knowingly  using  any  such  writing  or  docu- 
ment; or  attempting  so  to  do — fine  within  five  thousand  dollars, 
and  imprisonment  within  ten  years,  varying  according  to  the 
nature  of  the  instrument.  The  act  of  1790  punished  some  of  these 
forgeries  with  death,  but  this  is  virtually  repealed  by  milder  pro- 
visions since  enacted.  2.  Falsely  making,  forging,  altering,  or 
counterfeiting  any  coins  resembling  the  gold  or  silver  coins  of  the 
United  States,  or  foreign  coins  current  therein ;  or  procuring  the 
same  to  be  done,  or  assisting  therein ;  or  knowingly  using  or  pass- 
ing such  coins  or  attempting  so  to  do ;  or  bringing  such  coins  into 
the  country  for  the  purpose  of  using  or  passing  them  —  fine  vrithin 
five  thousand  dollars,  and  imprisonment  within  ten  years.  For 
similar  offences  upon  the  copper  coin  —  fine  within  one  thousand 
•  dollars,  and  imprisonment  within  three  years;  and  there  is  a 
penalty  of  ten  dollars  for  using  any  copper  coins  except  cents  and 
half-cents      8.   Any  person  employed  at  the  mint  debasing  or 

(a)  2  Wheeler*!  Grim.  Cams,  Fr^.  67. 


GBIHES  UNDBB  THE  UNITED  STATES  LAW.  571 

making  too  light  any  of  the  coins  there  struck,  with  intent  to 
defraud ;  or  embezzling  any  of  the  metals  left  there  to  be  coined, 
—  fine  within  ten  thousand  dollars,  and  imprisonment  within  ten 
years.  4.  Impairing,  clipping,  diminishing,  or  falsifying,  any  of 
the  gold  or  silver  coins  current  in  the  country  with  intent  to  de- 
fraud—  fine  within  two  thousand  dollars,  and  imprisonment  with- 
in two  years.  It  only  remains  to  be  observed,  that,  as  to  most  of 
the  offences  now  described,  the  jurisdiction  of  the  State  courts  is 
expressly  reserved ;  and  we  have  already  seen  that  State  legislation 
has  undertaken  to  provide  for  them.  As  to  the  coins,  however, 
doubt  exists  on  two  points  ;  namely,  firsts  whether  the  State  legis- 
latures have  any  authority  to  legislate  on  the  subject ;  and  secondly^ 
whether  in  the  absence  of  State  legislation,  the  State  courts  can 
entertain  jurisdiction  of  the  offences  provided  for  by  Congress 
with  an  express  reservation  of  State  jurisdiction.  I  merely  state 
these  questions,  without  intending  to  discuss  them ;  having  already 
considered  the  subject  of  jurisdiction  as  fully  as  my  limits  will 
permit. 

§  197.  Crimes  on  the  Bigh  Seas,  (a)  Congress  has  express 
power  ^'  to  define  and  punish  piracies  and  felonies  committed  on 
the  high  seas  ;  "  because  the  high  seas  are  not  within  the  jurisdic- 
tion of  any  particular  State.  They  are  the  common  highway  of 
all  nations,  and  crimes  there  committed  are  the  proper  subjects  of 
national  cognizance,  l^he  high  seas  include  not  only  the  ocean 
proper,  but  also  every  river,  haven,  harbor,  basin,  bay,  or  road- 
stead, without  the  jurisdiction  of  particular  States,  or  where  the 
tide  ebbs  and  flows.  The  offences  provided  for  are  the  following, 
very  much  abi-idged  :  1.  Piracy.  This  is  an  offence  against  the 
law  of  nations,  a  pirate  being  considered  as  the  enemy  of  all  man- 
kind ;  and  by  the  law  of  nations  piracy  is  robbery  on  the  high 
seas,  and  is  punishable  with  death.  By  the  acts  of  Congress, 
piracy  is  also  punishable  with  death,  and  the  following  offences, 
committed  on  the  high  seas,  are  declared  to  be  piracy ;  namely : 
Firstj  any  person  committing  robbery  or  murder,  or  any  other 
capital  offence  by  the  laws  of  the  United  States.  Secondly,  any 
master  or  mariner  piratically  running  away  with  any  vessel,  or 
with  goods  or  merchandise  of  the  value  of  fifty  dollars ;  or  volun- 
tarily giving  up  a  vessel  to  pirates.  Thirdly,  any  seaman  laying 
violent  hands  upon  his  commander,  to  prevent  hifi  fighting  in 
defence  of  his  vessel  or  goods,  or  making  a  revolt  in  the  vessel. 
But  in  these  cases,  if  the  vessel  be  foreign,  and  the  offence  be  not 
committed  by  or  upon  any  American  citizen,  our  courts  will  not 
entertain  jurisdiction.  Fourthly,  any  American  citizen  commit- 
ting any  piracy   aforesaid,  or  any  act  of  hostility  against  the 

(a)  See  acts  of  1790, 1804,  1819,  1820, 1826;  4  Black.  Com.  71 ;  U.  S.  v.  Ross,  1 
Qallison,  624;  U.  S.  v.  Smith,  1  Mason,  147 ;  U.  8.  v.  Bevans.  S  Wheaton,  836;  U.  S. 
V.  Palmer,  3  id.  610;  U.  S.  v.  Wiltberger,  6  id.  76 ;  U.  S.  v.  Smith,  6  id.  158 ;  U.  S.  v. 
Piratee,  5  id.  184;  U.  8.  v.  Holmes,  6  id.  412;  2  Wheeler's  Crim.  Cases,  Pref.  27; 
People  V.  Tjler,  7  Mich.  61. 
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United  States  or  citizens  thereof,  under  color  of  any  foreign  com- 
mission or  authority.  Fifthly^  any  person,  on  land  or  water, 
knowingly  procuring,  assisting,  or  commanding  a  piracy  to  be 
committed,  and  thus  becoming  an  accessory  before  the  fact. 
Sixthly  J  any  person  committing  piracy,  as  defined  by  the  law  of 
nations.  But  this  being  merely  robbery,  is  provided  for  before. 
Seventhly^  any  person  committing  the  crime  of  robbery  upon  any 
vessel,  'cargo,  or  crew.  But  this  is  also  provided  for  before. 
Eighthly^  any  person  belonging  to  any  piratical  vessel,  or  engaged 
in  any  piratical  enterprise,  landing  from  such  vessel  and  com- 
mitting robbery  on  shore.  But  this  does  not  affect  the  local  juris- 
diction. Ninthly^  (ji)  any  American  citizen  belonging  to  a  foreign 
vessel,  or  any  person  belonging  to  an  American  vessel,  landing 
upon  a  foreign  shore,  and  by  force  or  otherwise,  bringing  away 
any  negro  or  mulatto,  not  a  slave  by  the  laws  of  the  United  States, 
or  receiving  him  on  board ;  or  forcibly  detaining  him  on  board  ; 
or  assisting  therein ;  or  attempting  to  sell  him ;  or  transferring 
him  to  another  vessel ;  or  landing  him  on  shore,  with  intent  to 
make  him  a  slave.  This  language  is  designed  to  be  sufficiently 
comprehensive  to  include  any  agency  or  concern  whatever  in  the 
slave-trade.  2,  Being  aeeessory  to  piracy  after  the  fact^  by  know- 
ingly harboring  or  concealing  a  pirate;  or  receiving  or  taking 
charge  of  any  vessel  or  cargo  taken  by  a  pirate  —  fine  within  five 
hundred  dollars,  and  imprisonment  within  three  years.  3.  Man- 
slaughter, But  this,  not  being  defined  by  Congress,  the  common- 
law  definition  is  adopted,  which  has  before  been  given,  —  fine 
within  one  thousand  dollars,  and  imprisonment  within  three  years. 
4.  Endeavoring  to  induce  any  officer  or  mariner  of  a  vessel  to 
turn  pirate ;  or  yield  up  the  vessel  to  pirates ;  or  run  away  with 
the  vessel  or  cargo  —  same  punishment  as  above.  5.  Knowingly 
confederating  with  pirates ;  or  trading  with  them ;  or  furuishuig 
them  supplies — same  punishment  as  above.  6.  Confining  the 
master  of  a  vessel,  or  endeavoring  to  make  a  revolt  therein  —  same 
punishment  as  above.  7.  Murder  or  rape ;  or  inflicting  a  mortal 
blow  or  wound,  or  poisoning  so  that  death  afterwards  ensues  on 
shore;  or  aiding  or  advising  therein  —  death.  Here,  again,  the 
common-law  definition  of  murder  is  adopted:  which  is  the  un- 
lawful killing  of  another  with  malice  aforethought,  either  express 
or  implied ;  and  there  are  no  degrees.  So  of  rape,  which  is  the 
having  carnal  knowledge  of  a  woman  forcibly  and  against  her 
will ;  and  there  are  no  distinctions  as  under  the  State  law.  8.  At- 
tacking any  vessel  with  intent  to  plunder,  rob,  or  despoil  the  same 
—  fine  within  five  thousand  dollars  and  imprisonment  within  ten 
years.  9.  Breaking  or  entering  any  vessel,  boat,  or  raft,  with  in- 
tent to  kill,  rob,  or  steal,  or  to  commit  a  rape  or  other  felony  — 
fine  within  one  thousand  dollars,  and  imprisonment  within  five 
years.    10.  Maliciously  cutting  or  destroying  any  cordage,  cable, 

(a)  2  Wheeler^B  Crim.  Caaes,  Prefl  4& 
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buoy,  buoy-rope,  headfast,  or  other  fastening  of  any  vessel,  boat, 
or  raft  —  same  punishment  as  above.  11.  Plundering  from  any 
vessel,  boat,  or  raft  which  has  been  wrecked,  or  is  in  distress  — 
fine  within  five  thousand  dollars,  and  imprisonment  within  ten 
years.  12.  Wilfully  obstructing  the  escape  of  any  person  from  any 
vessel,  boat,  or  raft  which  has  been  wrecked,  or  is  in  distress  — 
same  punishment  as  above.  13.  Wilfully  decoying  a  vessel,  boat, 
or  raft  into  danger,  by  showing  false  lights,  or  extinguishing  true 
lights  —  same  punishment  as  above.  14.  Any  commander  of  an 
American  vessel  putting  any  officer  or  mariner  thereof  belonging 
to  this  country  on  shore  in  a  foreign  country,  and  leaving  him 
there ;  or  refusing  to  bring  him  home,  he  being  able  and  willing 
to  return  —  fine  within  five  hundred  dollars,  and  imprisonment 
within  six  months.  15.  Assaulting  another  on  board  an  American 
vessel,  with  a  dangerous  weapon ;  or  with  intent  to  kill,  rob,  or 
steal,  or  to  commit  a  rape,  mayhem,  or  other  felony — fine  within 
three  thousand  dollars,  and  imprisonment  within  three  years. 
16.  Committing  mayhem  on  board  an  American  ship,  by  cutting, 
disabling,  putting  out,  or  destroying  the  eye,  nose,  lip,  tongue, 
ear,  or  other  limb  or  member,  with  intent  to  maim  or  disfigure  — 
fine  within  one  thousand  dollars,  and  imprisonment  within  seven 
years.  17.  Committing  larceny  to  any  amount  on  board  an 
American  ship,  or  aiding  therein  —  fine  of  fourfold  the  value 
stolen,  and  stripes  not  exceeding  thirty-nine.  Thus  there  is  no 
distinction  between  grand  and  petit  larceny,  as  under  the  State 
law  ;  but  the  criterion  of  the  offence  is  the  same  as  there  ;  namely, 
the  felonious  taking  and  carrying  away.  18.  Being  accessory  to 
larceny  after  the  fact,  by  receiving  or  concealing  the  goods  or 
thief — same  punishment  as  above;  but  by  a  subsequent  act  — 
fine  within  one  thousand  dollars,  and  imprisonment  within  three 
years.  19.  Being  guilty  of  misprision ;  that  is,  having  knowledge 
of  the  commission  of  a  felony,  and  concealing  the  same,  or  not 
disclosing  it  to  the  civil  or  military  authorities  of  the  United  States 
—  fine  within  five  hundred  dollars,  and  imprisonment  within  three 
years.  We  have  seen  that  there  is  no  such  provision  under  the 
State  law.  20.  Wilfully  casting  away,  burning  or  otherwise 
destroying  any  public  or  private  American  vessel,  or  procuring 
the  same  to  be  done,  or  aiding  therein  —  death.  21.  Conspiring 
to  destroy  any  vessel  as  aforesaid,  or  to  procure  the  same  to  be 
done ;  or  fitting  out  any  vessel  with  intent  that  the  same  may  be 
thus  destroyed  —  fine  within  ten  thousand  dollars,  and  imprison- 
ment within  ten  years.  22.  Any  American  citizen,  without  our 
jurisdiction,  being  concerned  in  fitting  out  or  arming  any  vessel 
to  cruise  against  our  citizens  —  fine  within  ten  thousand  dollars, 
and  imprisonment  within  ten  years.  Such  are  the  offences  com- 
mitted upon,  or  having  reference  to,  the  high  seas,  for  which 
Congress  has  made  specific  provision.  To  avoid  nice  questions 
of  jurisdiction,  it  is  further  declared  that  if  any  of  the  foregoing 
offences  be  committed  on  board  of  an  American  vessel  lying  at  a 
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United  State  if^       ..^  ^^  *®  ®*°*®  manner  as  if 

mission  or  r/  ^  A' -^/iiy  gronnd  for  fear  is,  that  the 

knowingly  '  ^,  ^Cr//^i^^^y  extensive.     Are  there  not 

committer*  f^'^'-'^J^^'ioii  ^  ^ji^^^  ^rlnGh  cannot  be  punished  under 

Sixthly,  •  -^?>^^^<^'^^  ^^^  ^^^^  ^^®»'  if  *^«r^  t)e  any, 

nations  %C^''^^^3^  provision,  punishing  every  other  act 

Sevenf  jh-^' f^lti^^i^ s^'^^^^^^^  would  be  punishable  if  com- 

vesse^  /A'/f .  ^jfoB  ^  ^ose  places  which  are  within  the  exclusive 

Mffh  ^i%  I^J^Uoited  States.     It  is  to  be  regretted  that  the 

i^  ^'-jt^^^^^Jno^  employ  a  word  more  definite  than  felony  ;  or 

mi  J'^'^S'^f'^"   jn  repeating  it,  did  not  give  it  a  definition.    As  the 

d*  ^uatCo^i^^^ $i9xA^^  it  seems  to  imply  every  offence  for  which 

foxi^^^  it  ^  provide.     Tliere  is  not  the  same  objection  to 

^ofi^fdte  terms,  murder,  manslaughter,  rape,  robbery,  and  lar- 

tb^  ^^tjjoat  defining  them ;  because  they  are  sufficiently  defined 

ce^f[^fge  to  the  common  law.   You  will  observe  that  murder  and 

b/  '^Mer  in  these  provisions,  taken  together,  include  the  same 

Jii^f^ss  murder  and  manslaughter  under  the  State  law.   But  the 

off^.^f^fl  ot  murder  in  the  second  degree,  by  the  State  law,  makes 

«^*^iisition  from  murder  to  manslaughter  less  abrupt  than  it  is 

^^'^  .  and  is  therefore  an  improvement. 

^'^I^j98.  Crimes  against  the  Law  of  Nations,  (a)  What  consti- 
ftitefl  t-'*®  ^^^  ^f  nations  has  already  been  briefly  explained  ;  and 
Ihe  reason  why  the  power  to  punish  infractions  of  this  law  has  been 
expressly  conferred  on  Congress  has  also  been  considered.  Black- 
gtone  has  described  these  offences  with  great  clearness  and  brevity, 
under  three  heads.  1.  Violation  of  safe-conducts.  2.  Infringe- 
ment of  the  rights  of  ambassadors,  (i)  8.  Piracy.  Congress  has 
adopted  this  division,  except  that  piracy  is  provided  for  under  the 
preceding  head.  1.  Violating  any  safe-conduct,  or  passport  duly 
issued  under  the  authority  of  the  United  States  —  fine  at  the  dis- 
cretion of  the  court,  and  imprisonment  within  three  years.  2. 
Doing  any  species  of  violence  to  any  foreign  ambassador,  or  other 
pxiblic  minister — same  punishment.  Nor  is  this  all;  for  if  any 
person  sue  out  or  prosecute  any  writ  or  process,  from  any  federal 
or  State  court,  against  any  foreign  ambassador  or  other  minister, 
or  against  his  domestic  or  servant,  not  only  is  such  process  abso- 
lutely void,  but  the  person  ordering  it,  and  his  attorney,  and  the 
officer  executing  it,  are  each  liable  to  the  punishment  before 
indicated,  (c)  This  provision,  however,  does  not  protect  such 
domestic  or  servant,  as  to  debts  contracted  before  entering  into 
such  service  ;  nor  in  any  case,  unless  his  name  is  registered  with 
the  secretary  of  state,  and  by  him  transmitted  to  the  marshal  of  the 
district.     Congress  has  made  provision  for  punishing  several  other 

(a)  See  4  Black.  Com.  cb.  5. 

(6)  2  Wheeler'8  Crim.  Cases,  Pref.  66. 

(c)  An  ambassador  from  one  sovereign  State  to  another,  while  trarelling  through 
the  territories  of  a  stete  to  which  he  is  not  accredited,  in  the  execation  of  the  duties 
of  his  mission,  is  privileged  from  arrest  on  civil  process.  Holbrook  v.  Henderson,  4 
8andf.619. 


\ 


GRIMES  UNDER  THE  tmiTBD  STATES  LAW.  575 

offences  against  foreign  nations,  in  violation  of  our  peace  or  neu- 
trality ;  but  these,  not  being  defined  by  the  law  of  nations,  are 
arranged  under  another  head.  The  importance  of  the  foregoing 
provisions  is  at  once  perceived.  Safe-conducts  and  passports  are 
granted,  as  we  have  before  seen,  for  the  protection  of  aliens,  within 
our  jurisdiction,  and  the  national  honor  is  pledged  for  their  being 
respected  ;  while  the  complete  immunity  of  foreign  ministers  and 
their  families  is  a  fundamental  condition  of  diplomatic  intercourse. 
If  they  misbehave  themselves,  their  recall  piay  be  demanded ;  but 
while  they  remain  here,  their  persons  must  be  inviolate. 

§  199.  IVeason,  and  other  Crimes  against  the  General  Welfare. 
Under  this  head,  besides  treason,  which  is  expressly  provided  for, 

1  shall  inchide  a  variety  of  offences  injurious  to  the  general  good, 
which  Congress  has  provided  for,  in  virtue  of  its  incidental  power, 
and  which  do  not  properly  fall  within  either  of  the  other  provisions. 

1.  Treason,  (a)  This  offence  stands  highest  on  the  list  of 
crimes,  because  it  strikes  directly  at  the  welfare  of  society.  Being 
a  violation  of  that  allegiance  which  every  citizen  owes  to  his 
government,  it  can  only  be  committed  by  a  citizen.  Under  arbi- 
trary governments  it  has  always  been  made  a  ready  pretext  for 
cutting  off  obnoxious  individuals.  Even  in  England,  some  of  the 
best  and  purest  blood  has  been  shed  in  its  name.  By  reference  to 
Blackstone,  it  will  be  seen  that  a  variety  of  acts,  and  even  of 
imaginations,  are  there  declared  to  be  treason ;  and  the  punish- 
ment is  the  most  horrible  that  language  can  express.  But  the 
framers  of  our  constitution,  as  we  have  seen,  took  special  care  to 
guard  our  citizens  against  the  unwarrantable  exercise  of  so  tre- 
mendous a  power,  by  declaring  what  should  constitute  treason,  by 
what  testimony  it  should  be  proved,  and  what  should  be  the  extent 
of  its  punishment.  ^^  Treason  against  the  United  States  shall 
consist  only  in  levying  war  against  them,  or  in  adhering  to  their 
enemies,  giving  them  aid  and  comfort."  Here,  then,  we  have  two 
acts,  and  only  two,  which  can  amount  to  treason.  This  language 
is  copied  literally  from  one  of  the  English  statxites,  and  the  English 
decisions  may  therefore  be  consulted  for  its  interpretation ;  with 
regard  to  the  meaning  of  the  phrase,  "  levying  war^^^  we  have 
interpretations  of  our  own.  *  War  can  only  be  levied  by  employing 
actual  force.  Troops  must  be  openly  raised  and  embodied.  A 
secret  meeting  of  conspirators,  though  with  a  treasonable  intent, 
would  not  amount  to  a  levying  of  war;  nor  would  the  mere 
enlistment  of  men  to  serve  against  government.  There  must  be 
an  actual  and  visible  demonstration  of  war,  by  gathering  together 
in  hostile  array.  With  regard  to  the  other  branch  of  the  definition, 
we  have  happily  had  no  occasion  to  give  it  a  construction ;  but  its 

(a)  See  act  of  1790;  3  Story,  Com.  169 ;  4  Black.  Com.  ch.  6;  Swift's  Dip.  264 ; 

2  Wheeler's  Crim.  Cases,  Pref.  28 ;  Burr's  Trial,  reported  in  two  volumes  ;  U.  S.  o. 
Yigol,  2  Dall.  346;  U.  S.  v.  Mitchell,  2  Dall.  348;  Ex  parU  BoUman,  4  Cranch,  75; 
Opinion  in  the  case  of  Burr,  4  Crauch,  470 ;  Story's  Charge,  1  Story's  Bep.  614 ;  U.  S. 
V.  Hanway,  2  Wallace,  Jr.  189;  3  Greenl.  £7.  }  287. 
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meaning  obviously  is,  taking  part  with  our  enemies  in  time  of  war, 
and  rendering  them  actual  assistance  against  our  own  goyernment ; 
either  by  joining  their  ranks  and  fighting  for  them,  or  by  furnishing 
them  with  information  or  materials,  provisions  or  ammunition. 
''No  person  shall  be  convicted  of  treason, unless  on  the  testimony 
of  two  witnesses  to  the  same  overt  act,  or  on  confession  in  open 
court."  This  declaration  excludes  circumstantial  evidence,  and 
the  evidence  of  private  confessions,  except  by  way  of  corroboration, 
after  two  witnesses  have  sworn  to  the  same  overt  act.  In  all  other 
cases,  a  single  witness,  uncontradicted,  may  procure  a  conviction ; 
but  in  treason,  there  must  not  only  be  two  witnesses,  but  they  must 
testify  to  the  same  act,  and  that  must  be  an  overt  act.  The  impor- 
tance of  this  provision  can  be  fully  appreciated  by  those  only  who 
have  read  the  English  trials  for  treason,  and  seen  upon  what 
slender  and  pitiful  testimony  convictions  have  there  been  procured. 
"  Congress  shall  have  power  to  declare  the  punishment  of  treason ; 
but  no  attainder  of  treason  shall  work  corruption  of  blood,  or 
forfeiture,  except  during  the  life  of  the  person  attainted."  Con- 
gress has  declared  that  the  punishment  shall  be  death  by  hanging ; 
and  without  any  of  thos6  barbarous  and  disgusting  aggravations 
mentioned  by  Blackstone.  We  have  before  seen  that  it  is  ques- 
tionable whether  treason  may  not  also  be  a  State  crime.  Many  of 
the  States  so  regard  it,  and  make  provision  for  its  punishment. 
Such  was  the  fact  in  this  State  until  1824.  But  it  is  evident  that 
to  make  treason  a  State  crime,  there  must  be  some  different 
definition ;  because  each  State  being  a  part  of  the  United  States, 
the  acts  embraced  in  the  foregoing  definition,  though  committed 
against  a  single  State,  would  still  be  treason  against  the  United 
States. 

2.  Mi^pridion.  (a)  The  literal  meaning  of  misprision  is  neglect 
or  contempt.  At  common  law,  all  high  offences  below  the  degree 
of  capital  were  punishable  as  misprisions.  They  were  divided 
into  two  classes ;  negative  misprisions,  which  consisted  in  the  con- 
cealment of  something  which  ought  to  be  revealed ;  and  positive 
misprisions,  which  consisted  in  doing  something  which  ought  not 
to  be  done.  To  the  first  class  belonged  the  concealment  of  any 
treason,  or  felony,  in  which  the  person'so  concealing  his  knowledge 
had  no  participation.  To  the  second  class  belonged  misconduct 
of  public  officers,  and  contempt  of  the  constituted  authorities. 
But  we  have  no  such  general  provisions  against  misprisions.  In 
the  statutes  of  this  State  the  term  is  not  mentioned ;  nor  is  there 
any  provision  resembling  it,  unless  it  be  that  which  punishes  the 
concealing  of  stolen  goods  or  harboring  the  thief.  But  Congress 
have  provided  for  punishing  misprision  of  treason  and  felony. 
Misprision  of  treason  is  where  any  person,  knowing  of  the  com- 
mission of  treason,  does  not  forthwith  disclose  the  same  to  the 
executive  or  judicial  authorities  of  the  United  States,  or  of  one  of 

(a)  4  Black.  Com.  chap.  0. 
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the  States.  The  punishment  is  imprisonment  not  exceeding  seven 
years,  and  a  fine  not  exceeding  one  thousand  dollars.  Misprision 
of  felony  consists  in  the  concealing  of  any  felony  made  punishable 
by  the  United  States,  or  not  revealing  the  same  to  the  civil  or  mili- 
tary authorities.  The  punishment  is  imprisonment  not  exceeding 
three  years,  and  a  fine  not  exceeding  five  hundred  dollars.  It  is 
unfortunate  that  this  term  felony^  so  often  used  in  criminal  legisla- 
tion, has  not  been  defined  by  statute.  At  common  law,  (a)  it  was 
the  general  name  for  every  crime  which  occasioned  a  forfeiture  of 
lands  or  goods.  But  such  cannot  be  the  criterion  in  this  country, 
because  forfeiture  is  here  abolished  as  a  part  of  punishment. 
When  Congress  use  the  term  felony,  they  seem  to  include  in  it 
every  capital  offence  except  treason,  and  this  is  the  sense  in  which 
Blackstone,  after  much  discussion,  concludes  to  use  the  term.  Under 
the  law  of  Congress,  then,  the  concealment  of  any  capital  offence 
other  than  treason,  is  punishable  as  a  misprision  of  felony. 

8.  Oriminal  Corre9ponde7ice  with  Foreign  Powers.  Any  resident 
alien,  or  any  citizen,  resident  or  not,  being  concerned  in  any  cor^* 
respondtoce  with  a  foreign  government,  with  intent  to  influence 
its  measures  in  relation  to  any  controversy  with  this  government, 
or  to  defeat  the  measures  of  this  government  —  fine  within  five 
hundred  dollars,  and  imprisonment  between  six  months  and  three 
years.  This  offence,  it  will  be  seen,  pai'takes  somewhat  of  the 
nature  of  treason.  But  it  is  declared  not  to  include  the  case  where 
an  individual  merely  seeks  from  a  foreign  government  redress  for 
a  private  injury. 

4.  Bribery,  1.  Directly  or  indirectly  bribing  any  judge  of  the 
federal  courts,  with  respect  to  any  order,  judgment,  or  decree — » 
fine  and  imprisonment  of  both  parties,  at  the  discretion  of  the 
court,  and  future  disqualification  of  the  judge  to  hold  any  ofiice. 
2.  Bribing  a  custom-house  officer  to  swerve  from  his  duty — fine 
for  both  parties  between  two  hundred  and  two  thousand  dollars. 

6.  Resistance  of  Officers,  Knowingly  obstructing  or  resisting 
any  officer  in  the  execution  of  any  judicial  order  or  process  of  the 
federal  courts ;  or  assaulting,  beating,  or  wounding  such  officer  — 
fine  within  three  hundred  dollars,  and  imprisonment  within  one 
year. 

6.  Rescuing  Prisoner.  1.  Rescuing  or  liberating,  by  force,  any 
person  convicted  of  a  capital  offence  —  death.  2.  Rescuing  a 
prisoner  under  any  other  circumstances^- fine  within  five  hundred 
dollars,  and  imprisonment  within  one  year. 

7.  Vacating  Records.  Feloniously  stealing,  altering,  falsifying, 
or  otherwise  avoiding  any  record,  process,  or  other  proceeding  in 
the  federal  courts,  so  as  to  defeat  any  judgment  therein  —  fine 
within  five  hundred  dollars,  or  imprisonment  within  seven  years, 
or  stripes  not  exceeding  thirty-nine. 

8.  False  Personation.    Acknowledging  any  recognizance,  bail, 

(a)  4  Black.  Com.  chap.  7. 
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or  judgment  in  the  federal  courts,  in  the  name  of  any  person  not 
privj  or  consenting  thereto  —  same  punishment  as  above. 

9.  Perjury.  Wilfully  and  corruptly  committing  perjury,  or 
procuring  perjury  to  be  committed,  in  any  matter  pending  in  the 
federal  courts,  or  in  any  deposition  required  by  law  —  fine  within 
eight  hundred  dollars,  imprisonment  within  three  years,  pillory 
one  hour,  and  future  incompetency  as  a  witness.  But  by  a  sul>- 
sequent  act  of  1825,  perjury,  or  subornation  of  perjury,  ia  any 
case  where  the  laws  of  the  United  States  require  an  oath  or 
affirmation  to  be  taken,  is  punished  by  a  fine  within  two  thousand 
dollars,  and  imprisonment  within  five  years.  This  last  provision, 
in  addition  to  the  above,  includes  perjury  in  relation  to  public 
money,  provided  for  in  the  act  of  1823  ;  perjury  before  committees 
of  Congress,  provided  for  by  the  act  of  1798 ;  perjury  in  relation 
to  the  customs,  provided  for  by  the  act  of  1799 ;  and  perjury  under 
the  insolvent  act,  provided  for  by  the  act  of  1800.  It  therefore 
virtually  repeals  the  former  acts.  You  will  observe  that  the  act  of 
Congress  does  not  specify  in  what  perjury  shall  consist;  and 
therefore  recourse  is  had  to  the  common-law  definition  before 
adverted  to. 

§  200.  Crimen  Committed  in  Places  of  Exclusive  Federal  JuHb^ 
diction,  (a)  We  have  seen  that  Congress  has  power  "  to  exercise 
exclusive  legislation,  in  all  cases  whatsoever,  over  such  district, 
not  exceeding  ten  miles  square,  as  may,  by  cession  of  particular 
States,  become  the  seat  of  government  of  the  United  States ;  and 
to  exercise  like  authority  over  all  places,  purchased  by  the  consent 
of  the  legislature  of  the  State  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dock-yards,  and  other  need- 
ful buildings."  In  these  places,  therefore.  Congress  provides  for 
the  punishment  of  crimes.  And  as  the  power  to  do  a  thing 
implies  the  power  to  do  it  effectually,  Congress  may  provide  for 
apprehending  an  offender  escaping  from  these  places,  and  for  trans- 
porting such  offender  to  or  from  these  places,  for  trial  or  execution. 
And  unless  State  jurisdiction  over  such  places  has  been  expressly 
reserved,  in  the  cession  thereof,  it  entirely  ceases.  The  offences, 
in  these  places,  provided  for  by  Congress,  are  as  follows :  !•  Mur- 
der^  the  punishment  of  which  is  death,  and  there  is  no  distinction 
of  degrees.  2.  Manslaughter^  as  defined  by  the  common  law  — 
fine  within  one  thousand  dollars,  and  imprisonment  within  three 
years.  8.  Arson.  Maliciously  burning  any  dwelling-house,  or 
any  barn,  stable,  or  other  building  connected  therewith ;  or  advis- 
ing or  aiding  therein  —  death.  4.  Other  Burning.  Maliciously 
setting  fire  to  or  burning  any  other  building,  vessel,  timber,  stores, 
provisions,  or  other  property,  specified  in  the  act ;  or  advising  or 
aiding  therein  —  fine  within  five  thousand  dollars,  and  imprison- 
ment within  ten  years.  5.  Misprision^  mayhem^  larceny^  and 
being  accessory  to  larceny  after  the  fact — tlie  same  as  on  the  high 

(a)  Soe  Coheof  v.  Virginia,  0  Wheatoo,  264 ;  Commonwealth  v.  Cleary,  8  Mast.  TS. 
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seas,  before  described.  There  is  also  a  general  provision,  that  if 
any  offence  be  committed  in  these  places  of  exclusive  federal  juris- 
diction, for  which  Congress  has  not  made  specific  provision,  the 
punishment  shall  be  the  same  as  the  State  in  which  the  same  is 
situated  provides  for  such  offence.  This  is  a  convenient  method  of 
supplying  the  manifest  deficiencies  in  the  foregoing  specifications. 

§  201.  Crimes  against  the  Revenue  Laws.  The  power  to  pun- 
ish these  offences  is  incidental,  as  we  have  seen,  to  the  power  to 
raise  and  disburse  the  revenue.  There  are  nearly  fifty  in  number ; 
and  they  are  so  framed  as  to  meet  every  anticipated  attempt, 
either  by  revenue  oflBcers  or  other  persons,  to  defeat  or  defraud  the 
revenue.  The  punishments  consist  entirely  of  fines  and  forfeit- 
ures; and  the  prosecutions  may  be  commenced  at  any  time 
within  five  years.  I  shall  omit  a  description  of  these  offences,  for 
two  reasons:  first,  on  account  of  their  peculiar  character,. they  af- 
fect only  that  class  of  persons  immediately  connected  with  the  rev- 
enue, and  have  no  general  application  to  the  public  at  large  ;  and, 
secondly,  they  could  not  be  described  so  as  to  be  understood, 
without  a  full  account  of  our  revenue  system,  for  which  I  have 
not  room. 

§  202,  Crimes  against  Commerce^  including  the  Indians,  The 
power  to  punish  these  offences  is  incidental  to  the  power  to  regu- 
late commerce.  And  the  following  is  a  summary  of  the  offences 
provided  for  as  to  the  Indians.  1.  Any  citizen  or  resident  of  the 
United  States  entering  any  territory  secured  by  treaty  to  the  In- 
dians, for  the  purpose  of  hunting  or  grazing  therein  —  fine  within 
one  hundred  dollars,  and  imprisonment  within  six  months. 
2.  Entering  the  territory  secured  to  the  Indians,  south  of  the  Oliio 
River,  for  any  purpose  whatever,  without  a  passport  from  the 
proper  authority  —  half  the  above  penalty.  3.  Entering  the  In- 
dian territory  with  a  hostile  intention,  and  committing  any  offence 
against  the  person  or  property  of  any  friendly  Indian,  which 
would  be  punishable  if  committed  upon  a  citizen  within  our  juris- 
diction—  fine  within  one  hundred  dollars,  and  imprisonment 
within  one  year ;  if  property  be  taken  or  destroyed  —  remunera- 
tion in  double  value ;  aud  if  murder  be  committed  —  death. 
4.  Surveying  or  settling  upon  any  land  lielonging  to  Indians,  or 
attempting  so  to  do  —  fine  within  one  thousand  dollars,  and  im- 
prisonment within  one  year.  5.  Attempting  to  reside  among  the 
Indians  as  a  trader,  without  license  from  government  —  fine 
within  one  hundred  dollars,  imprisonment  within  thirty  days,  and 
forfeiture  of  merchandise.  6.  Purchasing  from  Indians  any  uten- 
sil for  hunting  or  cooking,  or  any  article  of  clothing  except  skins 
or  furs  —  fine  within  fifty  dollars,  and  imprisonment  within  thirty 
days.  7.  Purchasing  a  horse  from  an  Indian,  without  license  — 
fine  within  one  hundred  dollars,  imprisonment  within  thirty  days, 
and  forfeiture  of  the  horse.  8.  An  Indian  agent  being  concerned 
in  any  trade  with  Indians  on  his  own  account —  fine  within  one 
thousand  dollars,  and  imprisonment  within  one  year.     9.  Treating 
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with  Indians  for  the  purchase  of  land,  without  authority  from  gav^ 
eminent — same  punishment.  10.  A.  foreigner  going  into  the  In^ 
dian  territory  without  a  passport — same  punishment.  11.  Any 
Indian  or  other  person  committing,  within  the  Indian  territory, 
any  offence  which  would  be  punishable,  if  committed  within 
places  of  exclusive  federal  jurisdiction  —  the  same  punishment, 
as  is  there  provided  for.  All  these  provisions  are  intended  for 
the  benefit  of  the  Indians,  and  their  spirit  cannot  be  too  much 
applauded.  But  experience  has  proved  them  to  be  altogether 
insufficient  to  protect  these  helpless  children  of  nature  against 
circumvention  and  imposition  by  white  adventurers  among  them. 

Among  the  offences  not  relative  to  Indians,  the  most  important 
offence  affecting  internal  commerce,  is  that  of  a  con%pir<icy  to  de- 
stroy a  9hip.  (a)  According  to  the  definition,  a  conspiracy  formed, 
either  on  the  high  seas,  or  within  the  United  States,  to  cast  away, 
burn,  or  otherwise  destroy  any  ship  or  vessel,  or  to  procure  the 
same  to  be  done,  with  intent  to  injure  underwriters  upon  the  vess^ 
or  cargo,  or  lenders  upon  bottomry  or  respondentia^  is  punishable 
by  fine  not  exceeding  ten  thousand  dollars,  and  imprisonment  not 
exceeding  ten  years.  This  provision  does  not>  in  terms,  confine 
the  place  of  intended  destruction  to  the  high  seas.  And  it  lias 
been  held  to  include  all  the  navigable  waters  within  the  United 
States. 

§  203.  Crimet  againat  the  Post- Office  Regulations.  (J)  The 
power  to  punish  these  offences  is  incidental,  as  we  have  seen,  to 
the  power  to  establish  post-offices  and  post-roads ;  and  the  offences 
provided  for  are  as  follows :  1.  Any  person  connected  with  tlie 
post-office  department,  unlawfully  detaining  or  opening  any  letter,  or 
packet,  or  mail  of  letters  not  containing  money  or  other  evidence 
of  value  —  fine  within  three  hundred  dollars,  or  imprisonment 
within  six  months,  or  both.  If  such  letter,  packet,  or  mail  contain 
money  or  other  evidence  of  value — imprisonment  from  ten  to 
twenty-one  years.  For  the  same  offence  with  respect  to  newspa- 
pers—  fine  within  fifty  dollars.  2.  Any  person  not  connected  with 
the  department,  stealing,  opening,  or  destroying  the  mail,  or  any 
letter  or  packet  therein,  not  containing  money  or  other  evidence  of 
value  —  fine  within  five  hundred  dollars,  and  imprisonment  within 
one  year.  If  the  same  contain  money  or  other  evidence  of  value, 
imprisonment  from  two  to  ten  years.  For  the  same  offence  with 
respect  to  newspapers  —  fine  within  twenty  dollars.  3.  Buying, 
receiving,  or  concealing  any  thing,  knowing  the  same  to  have  been 
robbed,  stolen,  or  embezzled  from  the  mail ;  or  otherwise  becoming 
accessory  after  the  fact  —  fine  within  two  thousand  dollars,  and 
imprisonment  within  ten  years ;  with   special  provision  that  the 

(a)  See  23d  section  of  tlie  act  of  1825,  4  Stat,  at  Large,  122;  U.  S,  v.  Cole,  5 

Lean,  618.     See  also,  rb  benring  upon  the  question,  act  of  1804.  2  Stat,  at  Large, 

290;  U.  S.  17.  Johns,  1  Walsh.  C   C.  Hep.  3(58;  U.  S.  v.  Atneily,  11  Wheaton,  892; 

act  of  1790,  1  Stat,  at  Large,  116;  U.  S.  v.  Hamilton,  1  Mason,  152;  act  of  1825,4 

Stat,  at  Large,  115;  U.  S.  v.  Coombs,  12  Peters,  72 ;  U.  S.  v.  Bailey,  1  M'Lean,  234. 

(6)  2  Wheeler's  Crim.  Cases,  Fret  39. 


(a)  Sc 
M'Lean, 
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principal  need  not  be  first  convicted.  4.  Any  person  having  charge 
of  the  mail,  quitting  or  deserting  the  same  before  delivering  it  to 
the  proper  person  at  the  end  of  the  route  —  fine  of  five  hundred 
dollars  ;  and  if  such  person  receive  or  carry  any  letter  or  packet, 
otherwise  than  in  the  mail,  or  procure  the  same  to  be  done  —  fine 
within  fifty  dollars.  5.  Robbing  any  carrier  of  the  mail,  or  person 
intrusted  therewith,  of  such  mail  or  any  part  thereof  —  imprison- 
ment from  five  to  ten  years  for  the  first  offence,  and  death  for  the 
second.  But  if,  in  committing  the  first  offence,  the  carrier  be 
wounded  or  his  life  threatened  by  dangerous  weapons,  the  punish- 
ment is  death.  6.  Attempting  to  rob  the  mail,  by  assaulting  or 
threatening  the  carrier  —  imprisonment  from  two  to  ten  years. 
7.  Doing  any  injury  to  the  bag,  valise,  or  portmanteau,  in  which  the 
mail  is  carried,  with  intent  to  rob  or  steal  therefrom  —  fine  from 
one  hundred  to  five  hundred  dollars,  and  imprisonment  from  one 
to  three  years.  8.  Concealing  a  letter  or  other  writing  in  a  news* 
paper,  pamphlet,  or  magazine,  or  writing  any  thing  thereon,  for  the 
purpose  of  avoiding  letter  postage  —  fine  of  five  dollars,  and  full 
charge  as  for  letter  postage.  9.  Advising,  procuring,  aiding,  or 
assisting  in  the  commission  of  any  of  these  offences  —  same  pun- 
ishment as  the  principal.  Where  the  punishment  is  a  fine,  in 
all  these  cases,  one-half  goes  to  the  informer.  This  is  one  of 
the  very  few  cases  in  which  pecuniary  inducement  is  held  out  to 
informers. 

§  204.  Crimes  agaimt  Foreign  Niationa.  (a)  Under  this  head  I 
shall  include  several  offences,  made  punishable  by  virtue  of  the 
incidental  power  which  the  federal  government  has  to  keep  peace 
with  foreign  nations,  and  preserve  a  strict  neutrality  with  respect 
to  their  controversies.  1.  Any  American  citizen,  within  our  juris- 
diction, accepting  and  exercising  a  commission  to  serve  one  foreign 
government,  by  land  or  sea,  against  another  foreign  government  at 
peace  with  us  —  fine  within  two  thousand  dollars,  and  imprison- 
ment within  three  years.  The  design  of  this  provision  being  to 
prevent  our  citizens  from  involving  this  nation  in  the  quarrels  of 
other  nations,  to  the  injury  of  our  neutral  policy,  it  prohibits  for- 
eign service  only  in  those  cases  where  it  would  have  that  tendency. 
2.  Any  resident,  whether  citizen  or  alien,  within  our  jurisdiction, 
enlisting  or  procuring  another  to  enlist,  in  the  service  of  any  for- 
eign government,  on  board  of  any  vessel  of  war,  letter  of  marque, 
or  privateer  —  fine  within  one  thousand  dollars,  and  imprisonment 
with  three  yeara.  The  design  of  this  provision  being  the  same 
as  of  the  preceding,  it  does  not  include  an  enlistment  made  by  a 
foreigner,  on  board  of  a  foreign  ship  which  happens  to  be  tempo- 
rarily within  our  jurisdiction.  8.  Any  j}erson  within  our  jurisdic- 
tion, whether  citizen  or  not,  being  concerned  in  fitting  out  or  arm- 
ing any  vessel  for  the  service  of  one  foreign  government  against 
another,  with  whom  we  are  at  peace  —  fine  within  ten  thousand 

(a)  2  Wheeler's  Crim.  Cases,  Tret  4& 
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dollars,  imprisonment  within  three  years,  and  forfeiture  of  the 
▼essel  and  furniture.  4.  Any  person,  within  our  jurisdiction, 
whether  citizen  or  not,  being  concerned  in  augmenting  the  force  of 
any  vessel  in  the  service  of  one  foreign  government  in  war  with 
another,  with  whom  we  are  at  peace — fine  within  one  thousand 
dollars,  and  imprisonment  within  one  year.  5.  Any  person  wiUiiu 
our  jurisdiction,  whether  citizen  or  not,  being  concerned  in  setting 
on  foot  any  military  expedition  against  any  foreign  governmeut 
with  whom  we  are  at  peace  —  fine  within  three  thousand  dollars, 
and  imprisonment  within  three  years. 

§  205.  Crimea  committed  by  Federal  Officers.  These  offences 
are  provided  for  by  virtue  of  the  incidental  and  inherent  power 
which  every  government  has  to  protect  itself  from  injury  by  its 
own  functionaries.  Some  of  them  have  already  been  described ; 
others  are  peculiar  to  certain  particular  officers,  and  are  not  of 
sufficient  general  interest  to  call  for  any  description ;  but  the  fol- 
lowing apply  to  all  coming  within  their  principle  :  1.  Any  officer 
connected  with  the  judicial  department,  knowingly  receiving  or 
demanding  unlawful  fees  —  fine  within  five  hundred  dollars,  and 
imprisonment  within  six  months.  2.  Any  officer  of  the  federal 
government  being  guilty  of  extortion  under  color  of  his  office  — 
fine  within  five  hundred  dollars,  and  imprisonment  within  one 
year.  8.  Any  person  having  charge  of  the  public  arms,  stores, 
munitions  of  war,  or  other  property,  wilfully  embezzling  or  pur- 
loining the  same  —  fine  of  fourfold  the  value,  and  stripes  not  over 
thirty-nine. 

The  view  now  presented  of  the  criminal  code  of  the  United 
States,  is  necessarily  imperfect,  from  its  brevity ;  but  it  answers 
the  purpose  I  had  in  view,  which  w^as  to  make  you  acquainted 
with  the  ext-ent  of  federal  power,  on  the  subject  of  crimes  and 
punishments.  Should  you  have  occasion  to  prosecute  or  defend 
for  any  of  these  crimes,  you  will  of  course  consult  the  statutes  for 
their  exact  definition.  On  the  score  of  lenity,  you  will  remark  a 
considerable  difi'erence  between  the  State  and  federal  provisions. 
Here  we  have  nine  capital  offences ;  namely,  forgery,  piracy, 
murder,  rape,  destroying  a  vessel,  treason,  rescuing  a  prisoner 
convicted  of  a  capital  offence,  arson,  and  mail-robbery.  Tlio 
average  of  fines,  too,  is  very  much  higher  ;  but  on  the  other  hand 
there  is  only  one  case  of  imprisonment  for  more  tlian  ten  years. 
Again,  whipping  may  be  inflicted  in  two  instances,  and  the  pillory 
in  one.  (a)  You  will  also  remark  that  the  provisions  are  moi-e  gen- 
eral for  the  punishment  of  accessories  before  and  after  the  fact ;  but 
even  here,  they  are  not  universal,  as  they  should  be.  Nor  is  there 
any  general  provision,  that  the  accessory  may  be  punished  with- 
out the  conviction  of  the  principal,  though  this  is  provided  for  in 
some  cases.  The  provision  against  misprisions  is  general,  but  there 
is  none  against  compounding  offences.    Taking  all  the  provisions 

(a)  Tliese  modes  of  ponUhment  hare  been  abolished. 
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t(^ether,  howeyer,  thej  probably  meet  safficientlj  tbe  chief  exigea« 
cies  of  tlie  federal  government.  In  their  details,  as  we  have  seen, 
they  are  obnoxious  to  criticism,  in  not  clearly  defining  the  terms 
employed.  They  are  also  deficient  in  method  and  arrangement^ 
from  having  been  made  by  piecemeaL  For  these  reasons,  a  gen- 
eral and  systematic  revision  of  the  whole  subject  would  be  an 
improvement 


PART  VL 

THE    LAW    OP    PROCEDURE,  (a) 


LECTURE  XXXVn. 

aVIL  PROCEEDINGS  IN  COURTS  OF  LAW.  (6) 

§  206.  Redress  witJiout  Suit.  I  now  enter  upon  the  sixth  part  of 
these  lectures,  in  which  I  am  to  consider  the  law  of  procedure^  or, 
as  it  is  more  commonly  called,  practice.  I  have  reserved  tliis 
branch  of  our  inquiries  until  now,  in  compliance  with  the  general 
custom,  which  is  to  treat  of  rights  first,  and  then  remedies ;  or,  in 

(a)  Since  the  text  was  pobliahed,  great  change*  hare  taken  place  in  the  Iftw  of  pro- 
cedure, not  only  in  England  but  in  tliia  country,  all  having  for  their  object  greater 
brevity  and  simplicity.  In  several  of  the  States,  codes  of  procedure  have  been 
framed,  which,  by  abolishing  all  distinctions  between  proceedings  in  law  and  chan- 
cery, and  between  forms  of  action,  have  created  an  entirely  new  system.  Such  is  the 
case  in  Ohio.  But  as  the  old  forms  are  still  retained  in  the  federal  courts,  as  well 
as  in  many  of  the  State  courts,  I  have  deemed  it  proper  to  leave  the  text  as  originally 
written,  making  notes  occasionally  to  show  the  operation  of  the  Code,  taking  that  of 
Ohio  as  a  specimen.  In  its  general  outlines,  it  does  not  greatly  differ  from  the  codea 
of  New  York,  Kentucky,  and  Missouri.  It  took  effect  July  4, 1863.  For  the  States 
adopting  codes,  see  ante,  p.  68,  note. 

I  take  this  occasion  to  say,  that  for  more  than  twenty  years  I  have  been  a  perserer- 
ing  advocate  for  a  reform  of  tliis  nature.  My  views  were  earnestly  urged  in  the  first 
edition  of  this  book.  They  were  afterwards  repeatedly  pressed  in  the  Western  Law 
Journal,  of  which  I  had  the  editorial  charge.  See  yol.  6,  p.  888 ;  vol.  6,  p.  667 ;  vol. 
7,  p.  216.  Standing  almost  alone,  at  the  first,  and  not  danng  to  hope  for  so  radical  a 
change  to  begin  with,  as  these  codes  have  made,  I  prepared  a  bill  to  abolish  common- 
law  forms,  in  all  cases,  and  substitute  chancery  forms  in  their  place.  This  bill  twice 
passed  the  lower  house,  once  by  a  vote  of  88  to  27,  and  at  the  next  session,  by  a  vote 
of  40  to  16 ;  but  on  each  occasion  failed  in  the  Senate  on  the  pretext  of  want  of  time. 
This  was  in  the  years  1848  and  1849,  and  before  the  completion  of  any  of  tlie  codes. 
The^  are  now  in  the  course  of  experiment,  and  promise  the  realization  of  all  I  ever 
anticipated.  The  only  point  in  which  they  can  be  assailed,  is  their  novelty,  which 
gives  rise  to  so  many  questions  requiring  adjudication.  This  objection  could  not  have 
been  made  to  my  project,  at  least  not  to  the  same  extent.  For  chancery  forma  have 
stood  the  test  of  many  centuries;  are  not  difficult  to  understand;  and  have  been 
thorouffhfy  expounded  and  settled. 

(h)  On  the  general  subject  of  practice,  see  the  third  book  of  Blackatone ;  the  third 
book  of  Swift;  Howe's  Practice;  D  uer 'a  Practice ;  Tidd's  Practice;  Chitty's  Phic- 
tice ;  Archbold's  Practice ;  Selwyn's  Nisi  Prius,  with  notes  by  Wheaton ;  Boiler's 
Nisi  Prius ;  Espinasse's  Nisi  Prius ;  Chitty,  Stephen,  Gould,  and  Lawes  on  Pleading; 
WUcox'a  Forms ;  Leigh's  Nisi  Prius;  Stephen's  Niai  Prius. 
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other  words,  to  discuss  law  in  the  abstract,  before  attending  to  its 
practical  application.  But  for  this  general  custom,  I  should  have 
been  inclined  to  prefer  the  synthetic  to  the  analytic  method ;  for 
I  believe  that  the  simplest  way  of  teaching  the  elements  of  law, 
would  be  to  begin  with  a  single  case  of  injury  or  wrong,  and  trace 
the  proceedings  witli  respect  to  it  historically,  from  the  first  viola- 
tion of  the  law  up  to  the  last  step  in  the  attainment  of  the  remedy, 
in  every  form  in  which  it  can  be  administered.  The  student 
would  thus  be  the  better  prepared  for  understanding  legal  rights 
in  all  their  l)earings  and  relations,  by  having  first  acquired  a  gen- 
eral idea  of  the  mode  in  which  legal  remec^ies  are  applied.  This 
may  be  mere  conjecture ;  but  the  experiment  would  be  worth 
making.  I  have,  however,  complied  with  the  general  custom,  and 
reserve  remedies  until  the  last.  Having,  therefore,  considered 
what  our  rights  arc,  I  am  now  to  indicate  the  course  of  proceeding 
when  those  rights  are  violated.  This  is  regulated  almost  entirely 
by  the  common  law,  and  is,  of  course,  very  nearly  the  same  in  all 
the  American  as  well  as  English  courts.  The  organization  of  our 
federal  and  State  courts,  and  the  general  apportionment  of  jurisdic- 
tion among  them,  have  been  sufficiently  considered  in  the  eighth 
lecture,  on  the  judicial  department.  And  our  remaining  inquiries 
naturally  fall  into  four  divisions :  namely,  firsty  civil  proceedings  in 
courts  of  law ;  secondly ^  dvil  proceedings  in  courts  of  chancery  ; 
<Aird/if,  admiralty  proceedings ; /oMr(A/y,  criminal  proceedings;  to 
each  of  which  I  shall  devote  one  lecture.  But  before  proceeding 
to  the  main  subject  of  this  lecture,  I  shall  notice  the  principal  modes 
of  redress  without  suit. 

1.  Defence  of  Persons  and  Property.  This  falls  more  properly 
under  the  head  of  prevention  than  of  redi*ess,  and  has  been  before 
referred  to.  As  a  general  rule,  every  one  is  allowed  to  prevent  a 
threatened  injury  to  the  person  or  property,  either  of  himself,  or  of 
those  who  stand  in  the  relation  of  husband  or  wife,  parent  or  child, 
master  or  servant,  guardian  or  ward,  by  using  just  so  much  force 
as  is  necessary  to  prevent  the  injury  and  no  more.  To  exceed  this 
limit  would  be  to  convert  defence  into  aggression.  The  law  designs 
to  furnish  a  shield  only,  not  a  sword. 

2.  Reprisal,  (ja)  If,  without  personal  violence  amounting  to  a 
breach  of  the  peace,  one  can,  by  seizure  or  entry,  as  the  case  may 
be,  recover  the  possession  of  any  property,  or  the  custody  of  a 
wife,  child,  servant,  or  ward,  wrongfully  withheld  from  him,  the 
law  justifies  him  in  so  doing.  But  no  personal  violence  is  pei- 
mitted,  in  making  such  re-caption  or  reprisal ;  because,  as  a  gen- 
eral rule,  this  would  be  to  redress  one  wrong  by  doing  another  and 
greater.  (6) 

3.  Abatement  of  Nuisances,  (c)     The  causing  of  certain^  speci- 

(a)  3  Black.  Com.  4. 
(h)  See  OAto,  p.  220,  note. 

\e)  a  Black.  Com.  6.  An  indiTidaal  citizen  may  abate  a  private  naisance  injuri- 
oiif  to  him  when  lie  could  also  bring  an  action,  but  he  can  abate  a  common  nuisance 
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fied  nuisances  is  usually  punished  as  an  ofience.  But  the  term 
nuisance  comprehends  wiiatsoever  unlawfully  annoys  or  does  dam- 
age to  another,  in  contravention  of  that  great  rule  of  right,  so  use 
your  own  as  not  to  injure  others.  When  therefore  one  suffers  from 
a  nuisance,  as  thus  defined,  the  law  permits  him  to  abate  it ;  that 
is,  remove  it  in  a  summary  manner,  if  this  can  be  done  without  riot 
or  personal  violence.  Moreover,  damages  may  be  recovered  at  law 
foe  the  injury  thus  sustained,  in  an  action  on  tlie  case,  to  be  de- 
scribed hereafter. 

4.  Distraining  Property/,  (a)  .  Under  the  English  law,  the  right 
of  distraining  property  is  deemed  of  great  importance.  When  rent 
is  in  arreai*,  landlords  are  permitted  to  seize  the  chattels  of  their 
tenants  on  the  leased  premises,  in  satisfaction  thereof ;  and  tres- 
passing animals  may  likewise  be  seized  by  the  owners  of  the  land 
on  which  they  trespass,  to  indemnify  tliemselves  for  the  injury  thus 
committed.  To  try  the  legality  of  such  seizures,  the  action  of 
replevin  is  resorted  to,  as  will  l>e  seen  hereafter.  But  in  this  State 
no  such  summary  proceeding  is  allowed,  except  for  the  collectioa 
of  debts  due  to  the  State.  Landlords  cannot  distrain  for  rent,  and 
trespassing  animals  are  the  subject  of  special  statutory  regula- 
tions. 

5.  Accord  and  Satisfaction,  (i)  This  takes  place  when  the  par> 
ties  themselves  agree  upon  the  satisfaction  to  be  rendered  for  any 
injury,  which  they  are  permitted  to  do  in  all  cases  not  criminal ; 
and  if  such  agreement  be  performed,  the  accord  and  satisfaction 
form  a  complete  bar  to  any  action  by  the  injured  party.  The  law, 
which  always  endeavors  to  discourage  litigation,  will  not  disturb  a 
compromise  thus  made. 

6.  Arbitration,  (c)  This  takes  place  when  parties  refer  any 
matter  in  controversy  to  the  decision  of  third  persons.  Tlie  act  of 
reference  is  technically  called  iuhmis^ion  ;  the  persons  to  whom  the 
reference  is  made,  arbitrators;  and  the  decision  made  by  them, 
award.  At  common  law,  any  thing  may  be  the  subject  of  arbitra- 
tion, which  is  not  criminal.  The  usual  mode  of  submission  is  by 
a  penal  bond,  specifjang  the  particulars  submitted,  and  conditioned 
for  the  performance  of  the  award  when  made ;  but  any  other  form 
of  agreement  will  be  valid,  if  sufficiently  specific.  A  court  of  equity 
will  not  compel  the  specific  performance  of  an  agreement  for  sub- 
mission ;  but  when  an  award  has  once  been  made,  it  is  held  conclu- 
sive between  the  parties,  unless  it  be  set  aside  for  fraud,  accident, 
or  mistake ;  and  if  either  party  refuse  to  perform  it,  the  other  may 

only  when  it  obstructs  his  indiridnal  right.  State  v.  Paal,  6  B.  I.  185;  State  r. 
Keeran,  5  id.  497 ;  Brown  v,  Perkins  (Supreme  Court  of  Mass.),  22  Law  Reporter 
(June.  1859),  p.  98. 

(a)  8  Black.  Com.  6. 

(6)  3  Black.  Com.  16.  An  accord  and  satisfaction  moving  from  a  stranger  or  per- 
son having  no  pecuniary  interest  in  the  subject-matter,  if  accepted  in  diwliaige  of 
the  debt,  is  a  good  defence  to  an  action  against  the  debtor.  Leavitt  «.  Morrow,  6 
Ohio  SUte,  71.    Seepott,  §  211. 

(c)  8  Black.  Com.  16;  2  Story  on  Equity  Juris,  chap.  40;  Eyd  on  Awards;  Cald- 
weU  on  Arbitration. 
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resort  to  chancery  for  a  specific  performaDce,  or  seek  damages  at 
law  for  uou-performance ;  or  if  either  party  should  sue  upon  tlie 
original  subject  of  controversy,  the  award  may  be  pleaded  in  bar  of 
such  suit.  These  general  principles  of  arbitration  have  been  long 
settled  by  the  common  law,  but  in  almost  every  State  statutory 
provisions  have  been  superadded.  Thus  our  statute  provides  for 
submitting  all  controversies  to  arbitration,  except  those  which  in- 
volve the  title  to  realty,  and  for  making  such  submission  a  rule  of 
court ;  the  advantage  of  which  is,  that  judicial  process  may  then 
be  liad  for  the  procurement  of  testimony,  and  when  the  award  has 
been  properly  made,  the  court  will  enforce  its  performance,  as  if  it 
were  a  verdict,  without  a  separate  suit.  To  attain  this  advantage, 
the  directions  of  the  statute  must  be  strictly  pursued ;  but  the 
common  law  of  arbitration  is  not  thereby  abrogated ;  and  there- 
fore proceedings  in  arbitration  may  be  effectual  at  common  law, 
when  they  cannot  be  made  a  rule  of  court. 

§  207.  Redress  hy  Suit,  The  result  of  violating  any  legal  right 
is  an  injury  or  wrong.  If  it  be  of  a  higlily  dangerous  or  atrocious 
character,  the  pxiblio  take  it  up,  and  punish  it  as  a  crime.  If  not,  it 
is  regarded  merely  as  a  private  affair  between  man  and  man,  for 
which  the  injured  party  has  his  civil  remedy  against  the  other.  This 
remedy  is  secured,  as  we  have  seen,  by  a  solemn  assurance  in  the 
constitution,  ^'  tiiat  all  courts  shall  be  open ;  and  every  person,  for 
an  injury  done  him  in  his  lands,  goods,  person,  or  reputation,  shall 
have  remedy,  by  due  course  of  law,  and  right  and  justice  adminis- 
tered, without  denial  or  delay."  Indeed,  this  is  only  the  expression 
of  one  of  the  fundamental  articles  of  the  social  compact,  by  which, 
in  return  for  the  relinquishment  of  private  redress,  society  under- 
takes to  settle  controversies  between  its  meml)ers,  according  to  the 
principles  of  justice,  as  defined  by  law.  We  must  observe,  how- 
ever, that  it  is  not  every  injury  in  the  estimation  of  individuals,  for 
which  a  remedy  is  promised  ;  but  only  those  injuries  for  which  a 
remedy  can  be  had  ^'^by  due  course  of  law  ;^*  and  these  injuries 
must  relate  either  to  the  '*  lands^  goods^  person,  or  reputation  "  of 
individuals.  The  terms  "  lands  and  goods^^  as  before  explained,  are 
technical  words,  used  to  designate  property ;  the  former  embracing 
real  property^  and  the  latter  personal;  while  the  terms  ^^ person  or 
reputation^''  are  in  like  manner  used  to  designate  our  personal  rights 
or  immunities.  The  meaning  therefore  is,  that  all  injuries  wJiich 
the  law  can  redress  must  relate  either  to  the  person  or  property  of 
individuals ;  and  this  agrees  with  the  remark  heretofore  made,  that 
all  laws  have  such  relation.  Hence,  it  will  be  inferred  that  some 
of  the  keenest  injuries  to  the  feelings  or  affections  which  persons  of 
refined  sensibilities  can  suffer,  must  be  left  unprovided  for ;  and 
this  agrees  with  another  remark,  that  the  law  does  not  undertake 
to  regulate  moral  right  and  wrong.  Tlie  terms  above  employed, 
"/or  an  injury  done  him"  might  seem  to  imply,  that  the  law  only 
undertakes  to  redress  injuries  of  commission  or  positive  injuries. 
But,  in  fact,  provision  is  equally  made  for  injuries  of  omission^  or 
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negative  injurieB.  Every  denial  to  another  of  that  which  is  his  legal 
right,  is  as  really  a  wrong  as  that  which  results  from  a  dii^ct  act ; 
otherwise  there  would  be  no  remedy  for  the  non-performance  of  con- 
tracts, or  the  refusal  to  comply  with  any  other  legal  obligations. 
Such,  then,  is  the  general  character  of  civil  injuries  or  wronge  ;  but 
it  should  be  observed  that  the  law  commonly  uses  the  Latin  word 
delictum  or  the  French  word  tort  instead  of  our  equally  significant 
English  words.  The  remedies  tlius  provided  are  called  civiL  to  dis- 
tinguish them  from  criminal  proceedings.  They  are  of  two  kinds ; 
namely,  those  which  are  administered  by  courts  of  law^  and  those 
which  are  administered  by  courte  of  equity  ;  and  they  will  be  found 
to  differ  essentially  from  each  other,  both  in  point  of  form  and 
efficiency. 

§  208.  Actiom.  (a)  We  are  now  to  consider  in  what  manner 
the  law  proceeds  to  administer  civil  remedies.  These  remedies 
are  administered  by  courts,  through  the  instrument aUty  of  what 
are  called  actions.  The  term  action  includes  the  whole  course  of 
legal  proceedings  to  obtain  redress  for  a  civil  injury.  The  parties 
to  an  action  ai'e  denominated  plaintiff  and  defendant ;  and  the  for^ 
mer  is  said  to  sue  or  prosecute  the  latter.  Hence,  the  term  suit  is 
sometimes  used  instead  of  action.  In  some  few  instances  the  re- 
dress sought  by  a  civil  action  consists  in  the  recovery  of  some  spe- 
cific article  of  property^  wrongfully  withheld  from  the  plaintiff*  by 
the  defendant  ;  but  most  frequently  the  object  of  an  action  is  to 
obtain  compensation  in  money  for  an  injury  complained  of,  which 
compensation  is  technically  called  damages.  (6)  It  is  obvious  that 
for  injuries  to  property,  this  is  generally  the  most  easy  and  natural 
kind  of  redress,  since  money  is  the  universal  measure  of  value ; 
and  besides,  it  is  often  impracticable  to  obtain  s(Ui$f action  in  kind. 
But  it  may  at  first  view  appear  stitinge,  that  pecuniary  damages 
should  be  the  redress  sought  for  personal  infuries^  since  we  are  ac* 
customed  to  hold  personal  immunities  to  be  beyond  all  price.  If 
my  property  has  been  injured,  or  my  dues  withheld,  I  can  readily 
tell  the  exact  sum  which  will  make  me  whole ;  but  if  my  body 
has  been  bruised,  my  Iiealth  impaired,  or  my  reputation  slandered, 
how  can  I  tell  what  amount  of  money  will  compensate  me  for  the 
injury  ?  It  is  evident  that,  strictly  speaking,  there  can  be  no 
equivalent  in  such  cases  ;  but  it  is  also  evident,  that  unless  we  re- 
sort to  the  principle  of  retaliation,  which  vindictively  doubles  the 
amount  of  injury,  pecuniary  damages,  though  often  inadequate, 
constitute  the  only  satisfaction  which  the  law  can  furnish.  Were 
we  now  at  liberty  to  classify  actions,  upon  any  principle  of  analy- 
sis, it  would  follow,  from  what  has  Ireeu  said,  that  only  two  classes 
would  be  necessary  ;  and  these  might  he,  firsts  for  injuries  to  the 
person  and  for  injuries  to  property ;  or,  secondly,  for  injuries  of 
commission  and  for  injuries  of  omission  ;  or,  thirdly,  for  the  recov- 


ia)  See  8  Black.  Com.  116;  1  Chit.  Plead.  88. 

(6)  On  the  subject  of  damages,  see  Sedgwick  on  Damages ;  2  Parsons  on  Con- 
tracu  pp.  482-608;  and  the  leading  case  of  Snydam  v.  Jenkins,  8  Sandf.  614. 
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ery  of  the  specific  thing  and  for  the  recovery  of  pecuniary  damages. 
But  instead  of  a  simple  and  natural  division  of  actions,  such  as 
either  of  these  would  be,  we  are  compelled,  by  peculiar  circum- 
stances in  the  history  of  the  common  law,  to  recognize  a  perplexing 
variety  of  actions  abounding  with  arbitrary  and  technical  distinc- 
tions. Tlie  customary  division  of  actions  is  into  real^  personal^  and 
mixed.  Real  actions  are  those  used  for  the  recovery  of  real  prop- 
erty only,  without  damages.  Personal  actions  are  those  used  for 
the  recovery  of  personal  property  or  damages.  And  mixed  actions 
are  those  used  for  the  recovery  of  real  property  and  damages. 
But  in  this,  and  several  other  States,  real  actions  are  not  in  use ; 
their  place  being  supplied  by  the  mixed  action  called  ejectment^ 
which  answers  every  useful  purpose,  and  is  the  only  mixed  action 
now  in  use.  Personal  actions  are  again  subdivided  into  actions  ex 
contradUy  or  actions  of  contract^  and  actions  ex  delicto^  or  actions  of 
tort. 

To  account  for  this  diversity  of  civil  remedies,  we  must  look 
back  to  the  history  of  actions  ;  and  let  me  apprise  you  beforehand, 
that  you  will  find  very  little  of  that  adaptation  of  means  to  ends, 
which  is  calculated  to  gratify  a  philosophic  mind.  On  the  con- 
trary, you  will  find  that  the  remedial  part  of  the  law  resembles  a 
mass  of  patchwork,  made  up  at  intervals  and  by  piecemeal,  with- 
out any  preconceived  plan  or  system,  for  the  purpose  of  meeting 
the  exigencies  of  the  times  by  temporary  expedients.  It  will  be 
well  to  bear  this  in  mind,  while  considering  the  forms  of  action ; 
for  it  will  help  you  to  account  for  combinations  and  classifications, 
which  would  otherwise  be  unaccountable.  At  the  earliest  period 
of  the  English  law  of  which  we  have  any  definite  account,  specific 
forms  of  action  wore  in  use,  for  such  cases  as  had  then  most  fre- 
quently occurred.  These  had  been  collected  into  a  book  called 
registrum  brevium  or  the  register  of  writs;  and  were  denominated 
hrevia  formata^  or  fijced  writs,  being  held  to  be  immutable  by  any 
authority  except  that  of  Parliament ;  that  is,  the  courts  could  not 
change  them.  Such  was  the  state  of  things  until  1284,  when  an 
act  was  passed,  known  as  the  statvte  of  Westminster  2<2,  to  provide 
for  the  formation  of  new  writs  in  cases  for  which  the  register  con- 
tained no  appropriate  form,  but  for  which  the  progress  of  society 
made  it  necessary  to  provide  ;  and  from  certain  words  used  in  tliis 
statute,  the  new  actions  formed  under  it  are  called  actions  on  the 
case,  (a)  Our  present  actions,  then,  are  traced  either  to  the  regis- 
ter of  writs,  or  to  the  statute  of  Westminster ;  and  though,  judg- 

(a)  The  words  of  the  statute,  as  early  translsted,  are  as  follows  :  "  That  if  it  shall 
fortune  in  the  chancery,  that  in  one  case  a  writ  is  found,  and  in  lilce  case  falling  under 
like  law,  and  requiring  like  remedy,  is  found  none,  the  clerks  of  the  chancery  shall 
agree  in  making  the  writ,  or  adjourn  the  plaintiffs  until  the  next  Parliament ;  and 
that  the  cases  be  written  in  which  they  cannot  agree,  and  that  they  shall  refer  such 
cases  until  the  next  Parliament:  and  by  consent  of  men  lesmed  in  the  law,  a  writ 
shall  be  maddest  it  might  happen  after  that  the  court  should  long  time  fail  to  minis- 
ter justice  unto  complainants."  1  Chitty  on  Pleading,  84:  8  Black.  Com.  128,  183; 
3  fieeve't  Hiat.  £.  L.  89;  Crabb'a  Hiat.  £.  L.  290. 
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ing  from  their  form,  they  would  seem  to  be  adapted  only  to  the 
redress  of  a  few  specific  injuries,  yet  they  have  beien  gradually  ex- 
tended in  their  scope,  by  means  of  fictions  and  innovations,  of 
which  the  common  law  has  been  peculiarly  fond,  so  as  to  cover 
all  the  cases  which  usually  occur.  If,  however,  a  case  should  now 
arise,  for  which  the  precedents  thus  framed  furnish  no  established 
form,  the  question  whether  there  be  a  remedy  or  not,  is  to  be  de- 
termined by  the  application  of  this  rule :  If  the  case  be  new  in 
principle^  the  courts  must  wait  until  the  legislature  provides  for  it ; 
but  if  it  be  only  new  in  the  particular  instance^  and  comes  clearly 
within  a  settled  principle,  the  courts  will  entertain  a  special  actum 
on  the  caae^  founded  on  the  authority  of  the  statute  before  men- 
tioned. The  names  of  the  actions  now  in  use  are,  debtj  covenant, 
assumpsit,  trespass,  trover,  detinue,  replevin,  case,  and  ejettmenL 
Of  these,  the  first  eight  are  personal  actions,  and  the  last  mixed. 
The  first  three  are  actions  of  contract;  and  the  other  six,  actions  of 
tort.  Assumpsit  and  trover  are  in  fact  actions  on  the  case,  for  they 
originated  under  the  statute  of  Westminster ;  but  from  their  very 
general  use  they  have  become  specific  designations;  while  the 
word  case  has  become  a  generic  term,  including  a  large  class  of 
actions  for  which  there  is  no  specific  designation.  I  shall  now 
give  a  very  brief  description  of  each  of  these  actions,  with  refer- 
ence to  the  injuries  they  are  designed  to  remedy,  taking  them  in 
the  above  order.  The  first  point  which  a  practising  lawyer  has  to 
decide,  is  the  proper  action  for  the  case  presented.  To  decide 
this,  he  must  be  familiar  with  the  scope  and  purpose  of  all  the 
actions  ;  and  this  is  a  matter  of  no  small  labor  and  difiiculty,  on  ac- 
count of  the  frequent  want  of  correspondence  between  the  original 
form  of  a  particular  action,  and  the  actual  purpose  for  which  it  is 
now  employed.  In  describing  these  actions,  I  shall  have  fi^uent 
occasion  to  speak  of  the  declaration,  which  forms  a  part  of  the 
pleadings  to  be  described  hereafter.  For  the  present  it  is  sufficient 
to  say,  that  the  declaration  contains  the  plaintiff's  statement  of  his 
case  in  court.  Its  form  varies  in  each  of  the  actions,  as  will  appear 
from  the  specimens  given  in  the  notes.  A  careful  examination 
of  one  declaration  in  each  of  the  actions  will  best  impress  upon 
the  memory  the  distinctive  features  of  such  action.  In  these  speci- 
mens, I  shall  omit  the  caption  and  conclusion ;  which  are  merely 
formal,  and  the  same  in  all  declarations.  I  shall  also  omit  the 
allegations  of  time  and  place,  which  cannot  now  be  conveniently 
explained. 

Debt,  (a)  The  action  of  debt  is  one  of  those  which  we  trace  up 
to  the  register  of  writs.  It  is  the  remedy  for  recovering  a  debt, 
strictly  so  called  ;  that  is,  a  certain  and  liquidated  sum  of  money 
due  from  the  defendant  to  the  plaintiff.  It  makes  no  difference 
whether  the  debt  be  evidenced  by  a  sealed  contract,  a  written  con- 
tract not  sealed,  an  implied  contract,  or  a  mere  legal  obligation 

(a)  See  1  Swift's  Dig.  672 ;  1  Chit.  Plead.  100 ;  Steph.  Plead.  14. 
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without  any  contract,  provided  the  sum  be  capable  of  being  reduced 
to  certainty  beforehand,  and  does  not  depend  upon  a  mere  arbitrary 
estimate  of  damages  by  a  jury.  Jntereut  can  be  recovered  in  this 
action,  because  the  amount  is  rendered  certain  by  the  law  regulat- 
ing the  rate  of  interest ;  but  it  is  in  no  case  adapted  to  the  recovery 
of  uncertain  damages.  It  has,  however,  been  so  far  extended  in 
modern  times,  without  any  alteration  of  its  form,  that  there  are  now 
very  few,  if  any,  merely  pecuniary  claims,  which  may  not  be  re- 
covered by  the  action  of  debt.  Thus  it  may  now  be  brought  to 
recover  the  price  of  any  property  sold,  or  the  compensation  for  any 
service  performed,  althougli  such  price  and  compensation  were  not 
stipulated  between  the  parties  ;  for  the  amount  in  such  cases  is 
liquidated  by  proving  the  market-price  or  customary  compensation. 
But  this  action  has  never  been  extended  beyond  strictly  pecuniary 
claims,  as  distinguished  from  consequential  and  unliquidated  dam- 
ages. When  such,  therefore,  become  the  subject  of  a  suit,  even 
though  founded  on  contract,  some  other  action  must  be  resorted  to. 
Originally,  the  defendant  in  this  action  was  allowed  to  wage  his 
law  ;  that  is,  to  swear  that  he  did  not  owe  the  debt,  and  procure 
twelve  of  his  neighbors  to  swear  that  they  believed  him ;  and  this 
may  partially  account  for  its  circumscribed  scope ;  but  the  anomaly 
of  wager  of  law  has  never  been  admitted  in  this  country,  and  is 
BOW  obsolete  in  England,  (a) 

Covenant.  (6)  Tlie  action  of  covenant  is  likewise  one  of  those 
found  in  the  register  of  writs.  It  is  the  remedy  provided  for  the 
recovery  of  damages  for  the  breach  of  a  contract  under  seal.  These 
contracts,  on  account  of  the  theoretical  solemnity  of  their  execu- 
tion, which  has  before  been  remarked  upon,  are  called  covenants^  by 
way  of  eminence;  and  this  action  is  confined  to  them  only.  It 
makes  no  difference  what  the  covenant  be  for ;  whether  to  pay  money, 
or  to  perform  or  abstain  from  any  other  act ;  if  damages  can  be 
recovered  at  all  for  the  breach  of  a  contract  under  seal,  they  may 
always  be  recovered  by  this  action.  But  it  is  evident  that  there  are 
many  cases  in  which  covenant  is  a  concurrent  remedy  with  debt ; 
and  the  plaintiff  may  have  his  option  between  them.  Thus,  when- 
ever there  is  a  sealed  contract  to  pay  a  specific  sum  of  money,  this 
sum  with  interest  may  be  recovered  as  a  debt,  by  the  action  of 
debt;  or  in  the  shape  of  damages,  by  the  action  of  covenant.  When, 
however,  the  sealed  contract  is  for  any  thing  else  than  to  pay  money, 
the  action  of  covenant  is  the  sole  remedy.   It  is  obviously  unneces- 

{a)  Dedaratim  in  Debt,  For  Uiat  the  defendant  made  \m  certain  writing  obligatory 
of  the  date  aforesaid,  sealed  with  his  seal,  and  now  to  the  court  here  shown,  and  then 
and  tliere  delivered  the  same  to  the  plaintiff,  and  thereby  honnd  himself  to  pay  to  the 

plaintiff,  or  his  order,  the  sum  of dollars,  in days  after  the  date  thereof, 

which  period  has  now  elapsed.  Yet  the  defendant  has  not  paid  tlie  said  sum  of  money 
or  any  part  thereof  to  the  plaintiff;  bat  still  owes  the  same  to,  and  unjustly  deUina 
the  same  from,  him. 

It  will  thus  be  seen  that  the  elements  of  a  declaration  in  debt  are,  the  fact  of  in- 
debtedness in  a  liquidated  sum,  and  the  manner  of  such  indebtedness. 

(6)  8e«  1  Swift's  Dig.  670 ;  1  Chitty '■  Plead.  109 ;  Steph.  Plead.  70. 
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sary  that  there  should  be  more  than  one  form  of  action  for  the  same 
identical  injury  ;  and  a  perfect  system  of  remedial  law  would  prob- 
ably avoid  concurrent  remedies,  for  the  sake  of  simplicity ;  but  we 
shall  find  that  under  the  existing  system,  most  of  the  injuries  for 
which  redress  is  sought,  admit  of  concurrent  remedies  by  different 
actions,  (a) 

Asmmpdt.  (6)  The  action  of  assumpsit  has  no  precedent  in  the 
register  of  writs,  but  originated  under  the  statute  of  Westminster. 
It  is,  therefore,  one  of  the  actions  on  the  case  ;  but  from  its  general 
use,  as  before  observed,  it  has  acquired  a  generic  character.  It  is 
the  remedy  provided  for  the  recovery  of  damages  for  the  breach  of 
contract  not  under  seal.  It  makes  no  difference  whether  the  con- 
tract be  written  or  verbal,  express  or  implied ;  or  what  it  be  for; 
whether  to  pay  money,  or  to  perform  or  abstain  from  any  other  act. 
If  the  facts  be  such  as  to  make  out  a  contract,  promise,  or  under- 
taking, by  expression  or  inference,  and  there  be  no  seal,  assumpsit 
will  lie.  It  takes  its  name  from  the  Latin  word  assumpsit^  origi- 
nally used  when  the  proceedings  were  in  that  language,  to  deacribe 
the  undertaking  or  promise.  It  will  be  observed  that  assumpsit 
can  never  be  a  concurrent  remedy  with  covenant,  on  account  of 
the  seal ;  but  it  is  concurrent  with  debt,  whenever  there  is  an  un- 
sealed contract  to  pay  a  liquidated  sum  of  money,  or  a  sum  capa- 
ble of  being  liquidated.  It  will  also  be  observed,  that  by  taking 
the  seal  away  from  any  contract  whatever,  assumpsit  will  lie  upon 
such  contract,  instead  of  covenant.  By  abolishing  seals,  therefore, 
the  two  actions  would  be  consolidated ;  and  by  going  one  step 
further  and  abolishing  the  action  of  debt,  which  might  be  readily 
dispensed  with,  we  should  have  a  simple  remedy  for  all  cases  of 
contract,  (c) 

(a)  Declaration  in  Covenant,  For  that  by  a  certain  indenture  then  and  there  made 
between  the  parties,  sealed  with  their  seals  and  having  the  date  aforesaid,  one  part 
of  wliich  indenture  is  now  to  the  court  here  shown,  the  plaintiff  did  lease  to  the 

defendant  the  following?  propertj,  to  wit  [describe  it],  for  the  term  of years, 

at  the  annual  rent  of  $-^ ,  payable  on  the day  of in  each  year; 

and  the  defendant,  among  other  things,  did  thereby  covenant  with  the  ]daintiff  to 
pny  him  the  said  rent,  as  it  should  become  due ;  by  virtue  of  whicli  lease  tlie  de- 
fendant then  and   there  took  possession  of  said  premises  for  the  term  aforesaid. 

And  the  plaintiff  avers  that  afterwards,  to  wit,  on ,a  large  sum  of  money,  to 

wit,  $ of  the  said  rent,  for years  of   the  said  term  then  einpsed,  was 

and  still  is  in  arrears  and  unpaid ;  and  so  the  said  defendant  has  broken  Itis  said 
covenant 

It  will  thus  be  seen  that  the  elements  of  a  declaration  in  covenant  are,  the  fact 
of  making  a  contract  under  seal,  the  substance  of  that  contract,  and  the  breach 
of  it. 

{h)  See  1  Swift's  Dig.  674;  1  Chitty's  Plead.  88;  Steph.  Plead.  18. 

(c)  Declaration  in  Auumptit.  For  that  the  defendant  was  indebted  to  the  plain- 
tiff in  the  sum  of  —  dollars,  for  divers  goods,  wares,  and  merchandise  before 
that  time  sold  and  delivered  by  the  plaintiff  to  the  defendant  at  his  request ;  and 
in  consideration  thereof  the  defendant  then  and  there  undertook  and  promised 
the  plaintiff  to  pay  him  the  said  sum  of  money  on  request  Yet  although  often 
requested,  he  has  not  paid  the  same,  or  any  part  thereof,  to  the  plaintiff,  but  refuses 
so  to  do. 

From  this  specimen  it  will  be  seen  that  the  elements  of  a  declaration  in  assumpsit 
are,  the  fact  of  making  a  contract  not  under  seal,  the  substance  of  that  contract*  and 
the  breach  of  it 
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Tretpass.  (a)  We  now  come  to  the  action  of  tort.  The  action 
of  trespass  is  found  in  the  register  of  writs,  and  was  probably  the 
first  one  reduced  to  form.  The  word  trespass  literally  includes 
every  kind  of  transgression  or  wrong ;  and  hence  the  action  on 
the  case  is  often  described  as  "  trespass  on  the  case.^^  But  when 
the  word  is  used  by  itself,  it  designates  this  particular  action.  Qi 
is  the  remedy  made  use  of  to  recover  damages  for  every  violent  or 
forcible  injury  either  to  the  person  or  property7\  Force,  therefore,  is 
the  gist  or  criterion  of  the  action  ;  and  hence  the  injury  is  always 
described  in  these  proceedings  as  committed  vi  el  armis  et  contra 
pacem^  with  force  and  arms  ^  and  against  the  peace'.  To  judge  from 
tins  technical  language,  the  action  must  have  originated  in  those 
turbulent  times,  when  armed  force  and  violence  were  so  common, 
that  injuries  not  thus  accompauicd  were  scarcely  noticed ;  but  at 
present  the  degree  of  force  made  use  of  is  of  no  consequence.  If 
one  assault,  that  is,  make  a  motion  to  beat  another,  it  is  as  much 
a  forcible  trespass  as  if  tliere  had  been  an  actual  battery.  So  if 
one  merely  walk  upon  another's  unenclosed  grounds,  it  is  as  much 
a  forcible  trespass,  as  if  he  had  first  broken  down  a  fence  to  get  in. 

^Perhaps  the  legal  idea  of  trespass  will  be  best  understood,  if  thus 
stated :  Every  injury  to  the  person  or  property,  which  is  the  direct, 
immediate,  and  necessary  efiect  of  some  act  done  by  the  defendant, 
however  great  or  small  the  violence  used,  is  viewe^^  by  the  law  as 
a  forcible  injury ,  and  the  proper  remedy  is  trespassj>  from  which  it 
follows,  that  no  injury^ whichjathcxesult.  of  negligence  or  omission, 
or  which  ismerely  the  indirect  consequence  of  any  act  not  directly 
aBTThecessarily  injurious,,  or  which  is  not  done  by  the  defendant 
hiniseTfiT)ut  l)y  some  one  for  whose  acts  he  Is  responsible,  can  be 
repressed  by  this  action.  In  fact,  it  will  be  found  that  forcible 
injuries  tcr  the  person,  and  to  real  property,  are  almost  the  only 
ones  for  which  trespass  is  the  exclusive  remedy :  since  for  forcible 
injuries  to  personal  property,  some  one  or  more  of  the  other  actions 
will  nearly  always  lie  concurrent  with  this.  The  following  are  spec- 
imens of  the  nice  distinctions  observed  in  relation  to  this  action  : 
If  a  log  be  put  down  in  the  gentlest  manner  upon  my  foot,  the 
action  is  trespass  ;  but  if  you  dam  up  a  watercourse  so  as  to  flood 
my  land,  trespass  will  not  lie.  If  you  row  your  boat  directly 
against  mine,  the  action  is  trespass  ;  but  if  the  wind  or  stream  urge 
it  against  mine,  trespass  will  not  lie ;  and  the  remedy  must  be  an 
action  on  the  case.  Prom  this  description  it  follows  that  the^nju- 
ries  redressed  by  trespass  may  be  divided  into  three  classes :  (First j 
direct  injuries  to  the  body,  where  the  action  is  called  trespass  for 

"an  assault  and  battery :  secondly ,  direct  injuries  to  realty,  where 
the  action  is  called  trespass  quare  elausum  f regit,  or  trespass  for 

(a)  See  1  Swift's  Dig.  6,27;  1  Chitty's  Plead.  162;  Case  v,  Mark,  2  Ohio,  169; 
Steph.  Plead.  16;  Billiard  on  Torts;  Henshaw  v.  Noble,  7  Ohio  State,  226.  The 
wrongful  act,  in  order  to  be  actionable,  must  be  the  proximate  cause  of  the  injury. 
The  rule  in  jure  causa  proxima,  non  retnota,  spectatur,  is  well  discussed  in  Marble  v.  City 
of  Worcester,  4  Gray,  395. 

as 
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breaking  the  close,  because  in  legal  contemplation  every  man^s 
land  is  considered  as  enclosed ;  and  thirdly ^  direct  injuries  to  per- 
sonalty, which  may  consist  either  in  wrongfully  taking  and  carry- 
ing it  away,  or  directly  injuring,  without  taking  it,  where  the 
action  is  called  trespass  de  bonis,  (a) 

Trover,  (6)     The  action  of  trover,  as  we  have  seen,  originated 
under  the  statute  of  Westminster.     It  takes  its  name  from  the 
Prencli  word  trouver,  signifying  to  find.     It  was  originally  designed 
as  the  remedy  for  recovering  damages  whenever  personal  property 
had  been  literally  lost  by  the  plairUiff  and  found  and  made  use  of  by 
the  defendant.     It  was  one  of  the  actions  on  the  case ;  but  it  has 
passed  into  such  extensive  use,  as  to  acquire,  like  assumpsit,-  a 
generic  character.  \^j  a  resort  to  fiction,  it-s  sphere  has  been  so 
much  enlarged  in  the  process  of  time,  that  it  now  extends  to  all 
cases  where  the  personal  property  of  one  person  has  been  wrong- 
fully converted  by  another  to  his  own  use.     The  word  conversion^ 
in  this  action,  has  a  technical  signification?)   It  implies  either  a 
wrongful  taking  of  the  goods  of  another ;  or  a  wrongful  detention 
of  what  may  be  rightfully  taken ;   or  a  wrongfvl  using  of  what 
may  have  been  neither  wrongfully  taken  nor  detained.     Whenever 
one  commits  either  of  these  three  acts,  with  respect  to  personal 
property  belonging  to  another,  he  is  guilty  of  what  the  law  calls  a 
conversion  of  such  property  to  his  own  use,  and  trover  lies  to 
recover  damages.     Conversion,  as  thus  explained,  is  the  gist  or 
criterion  of  the  action ;  although,  for  the  sake  of  adhering  to  the 
original  form,  the  property  is  still  alleged,  by  way  of  fiction,  to 
have  been  lost  by  the  plaintiff,  and  found  and  converted  by  the 
defendant.   (It  follows,  therefore,  that^trover  is  concurrent  with 
trespass  in  all  cases  of  wrongful  taking^    We  shall  also  find  that 
trover  is  concurrent  with  detinue  and  replevin,  in  all  cases  of 
wrongful  detentio^u     The  following  are  specimens  of  the  nice  dis- 
tinctions which  prevail  in  regard  to  this  action :  If  my  trees  have 
been  cut  down,  but  not  carried  away,  trespass  is  the  only  remedy, 
because   growing  trees  form    part  of    the  realty;    but  if  tliey 
have  been  carried  away,  trover  or  trespass  will  lie  concurrently, 
because,  after  being  severed,  they  are  personalty.    If  coals  have 

(a)  Declaration  in  Trtapassfar  Assault  and  Battery.  For  that  the  defendant,  with 
force  and  arms,  did  assault,  beat,  bruise,  and  wound  the  plaintiff,  and  other  wrongs 
to  him  then  and  there  did,  against  the  peace. 

Declaration  in  Trespass  quart  dausumfiegit.  For  that  the  defendant,  with  force  and 
arms,  broke  and  entered  the  close  of  the  plaintiff,  situate  [describe  the  premises!,  and 
then  and  there  cut  down  and  destroyed  a  large  number,  to  wit,  one  hundred  oak 
trees,  of  great  value,  to  wit,  of  the  value  of  five  hundred  dollars;  and  other  wrongs 
to  the  plaintiff  the  defendant  then  and  there  did  against  the  pence. 

Dedaration  in  Trespass  de  bonis.  For  that  the  defendant,  with  force  and  arms,  took 
and  carried  away  the  following  goods  and  chattels  of  the  plaintiff,  to  wit,  ten  bales  of 

cotton,  of  great  value,  to  wit,  of  the  value  of •  dollars,  and  other  wrongs  to  the 

plaintiff  the  defendant  then  and  there  did,  aga-inst  the  peace. 

From  these  examples  it  will  be  seen  that  the  elemenu  of  a  declaration  in  trespass 
are,  the  fact  of  committing  a  trespass,  the  fiction  that  it  was  done  with  force  and 
ms  and  against  the  peace,  and  the  particulars  of  the  trespass. 

(6)  See  1  Swift's  Dig.  583;  1  Chitty's  Plead.  147 ;  Steph.  Plead.  18. 
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been  dug  from  my  pit,  but  not  thrown  out  upon  the  surface,  tres- 
pass is  the  ouly  remedy ;  but  if  thrown  out,  trover  or  trespass  will 
lie,  for  the  same  reason  as  before,  (a) 

Detinue,  (6)  The  action  of  detinue  is  one  of  the  original  actions 
found  in  the  register  of  writs.  It  is  recognized  in  this  State,  but 
seldom  resorted  to,  on  account  of  the  extension  we  liave  given  to 
the  action  of  replevin.  It  is  the  remedy  originally  provided  for 
recovering  specific  personal  property  wrongfully  detained  from  the 
rightful  owner^  together  with  damages  for  the  detention.  It  is  the 
only  action,  except  replevin,  adapted  to  this  purpose ;  all  the  others 
being  to  recover  damages  alone.  Besides  the  thing  itself,  dam- 
ages may  be  recovered  for  the  detention,  and  may  include  the 
value  of  the  thing  itself,  when  it  cannot  \\q  had.  No  matter  how 
the  defendant  came  by  the  article,  provided  the  plaintiff  has  a 
right  to  it ;  for  the  wrongful  detention  is  the  gist  or  criterion  of  the 
action.  It  follows  from  the  very  nature  of  the  recovery,  that  the 
action  can  only  be  used  wliere  the  detained  article  can  be  spe- 
cifically identified.  It  also  follows  that  detinue  may  be  concurrent 
with  trespass,  trover,  and  replevin ;  for  a  wrongful  detention  is  the 
sole  gist  of  replevin,  and  is  one  of  the  gists  of  trover ;  and  where 
goods  have  been  wrongfully  taken,  the  plaintiff  may  waive  the 
taking,  which  would  be  the  gist  of  trespass,  and  proceed  for  the 
detention  only,  (c) 

Replevin,  (d)  The  action  of  replevin,  at  common  law,  was  the 
remedy  for  the  recovery  of  specific  personal  property^  wrongfully  dis- 
trained^ together  wit/i  damages  for  the  wrongful  act.  To  distrain, 
is  to  seize  upon  property  for  payment  of  rent,  taxes,  and  the  like. 
The  act  of  distraining  as  well  as  the  thing  taken,  is  called  a  dis- 
tress :  and  the  object  of  the  action  was  to  try  the  legality  of  the 
distress.  But  the  summary  method  of  compelling  payment  by 
distress,  is  not  practised  here,  except  in  collecting  taxes  and  canal 

(a)  Declaration  in  Trover,  For  that  the  plaintiff  was  lawfully  possessed,  as  of  his 
own  property,  of  certain  goods  and  chattels,  to  wit  [describe  the  goods  generally,  as 

ten  chairs,  ten  horses],  of  great  value,  to  wit,  of  the  value  of  $ ;  and  afterwards, 

on  the  same  day,  the  plaintiff  lost  the  same ;  and  afterwards  on  the  same  day,  the 
same  came  into  the  possession  of  the  defendant  by  finding ;  yet  the  defendant,  well 
knowing  the  same  to  belong  to  the  plaintiff,  but  intending  to  injure  and  defraud 
him  thereof,  refused  to  deliver  the  same  to  the  plaintiff,  though  often  requested 
so  to  do,  and  then  and  there  converted  the  same  to  his  own  use. 

It  will  thus  be  seen  that  the  elements  of  a  declaration  in  trover  are,  the  fact  that 
the  plaintiff  owned  the  goods,  the  fiction  that  he  lost,  and  the  defendant  found  them, 
and  tlie  fact  that  the  defendant  converted  them  to  his  own  use. 

(6)  See  1  Chitty's  Plead.  117 ;  Steph.  Plead.  18. 

(c)  Declaration  in  Detinue.  For  that  the  defendant  was  possessed  of  certain  goods 
and  chattels  of  the  plaintiff,  to  wit,  [describe  them],  of  great  value,  to  wit,  of  the  value 
of dollars,  to  be  delivered  to  the  plaintiff  when  the  defendant  should  be  there- 
to requested ;  yet  though  often  requested,  the  defendant  has  not  delivered  the  same  or 
any  part  thereof  to  the  plaintiff,  but  still  wrongfully  detains  the  same. 

It  will  thus  be  seen  that  the  elements  of  a  declaration  in  detinue  are,  the  fact  that 
the  plaintiff  has  a  right  to  the  possession  of  the  goods,  and  that  the  defendant  wrong- 
fully detains  them.  The  fiction  of  a  bailment  is  commonly  made  use  of,  as  in  the 
above  form,  but  is  believed  not  to  be  essential. 

(</)  See  1  Swift's  Dig.  522  ;1  Chitty's  Plead.  167;  Steph.  Plead.  10;  Curd  v. 
Wunder,  6  Ohio  State,  92;  Bigelow  v.  Comegys,  6  id.  26d. 
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tolls ;  and  therefore,  if  the  scope  of  the  action  had  not  been  greatly 
enlarged,  it  would  have  been  of  little  us^  But  by  our  statute,  it 
is  made  a  much  more  general  remedy.  \It  now  lies  whenever  per- 
sonal property  Ha  wrongfully  detained  from  the  owner ;  or  in  other 
words,  a  wrongful  detention  is  now  made  the  gist  of  replevin? 
The  object  of  the  action  is  twofold:  to  recover  the  specific 
property  detained,  and  damages  for  the  detention.  In  these 
respects,  it  coincides  entirely  with  detinue;  but  in  the  mode  of 
proceeding,  it  is  entirely  different. from  any  other  action,  and  forms 
^n  anomaly  in  our  practice.  (The  plaintiff  makes  affidavit  that 
the  property  belongs  to  him  ;  that  it  is  wrongfully  detained  by  the 
defendant ;  and  that  it  was  not  taken  on  any  process  against  the 
plaintiff,  nor  for  any  debt  or  tax  due  the  State ;  and  thereupoH 
the  sheriff  replevies  the  property :  that  is,  he  takes  ifout  of  the 
hands  of  the  defendant,  and  delivers  it  to  the  plaintiff,  upon  his 
giving  security  to  try  his  title,  and  abide  the  event  of  the  suit ; 
which  security  must  be  in  double  the  value  of  the  property,  as- 
certained by  appraisement^  for  wliich  the  statute  provider)  The 
suit  then  goes  on  to  trial ;  and  if  the  plaintiff  fails  in  proving  his 
title,  he  is  answerable  to  the  defendant  for  the  value  of  the  propn 
erty  replevied,  and  damages  for  taking  it  away,  but  the  defendant 
cannot  recover  back  the  specific  goods.  If  the  plaintiff  succeeds, 
he  already  has  the  property,  and  of  course  only  recovers  damages 
for  the  previous  detention,  while  in  the  hands  of  the  defendants 
From  this  view  of  replevin,  as  it  exists  here,  you  will  observe  that 
it  may  be  concurrent  with  trespass,  trover,  and  detinue,  as  before 
explained  in  speaking  of  detinue.  But  in  general,  the  choice  will 
lie  between  trover  and  replevin.  If  you  wish  to  recover  the  spe- 
cific chattels,  and  can  find  and  identify  them,  you  will  bring  re- 
plevin ;  but  if  you  cannot  identify  them,  or  cannot  come  at 
them,  or  do  not  want  them,  you  will  bring  trover  for  the  damages 
you  have  sustained,  (a) 

Case,  (ft)  The  action  on  the  case  originated,  as  we  have  seen 
under  the  statute  of  Westminster  2d,  and  took  its  name  from 
words  used  in  that  statute.  It  stands  for  a  genuSj  of  which  as- 
sumpsit and  trover  were  species.  We  sometimes  say,  "  trespass 
on  the  case^^^  but  the  single  word  "  case  "  is  sufficiently  definite. 
Case  is,  then,  the  remedy  provided  for  the  recovery  of  damages /c^r 
any  injury  to  the  person^  property,  healthy  reputation^  or  domestic 
comfort  of  individuals,  not  accompanied  by  force,  either  actual  or  conn 
structive.  Whenever  the  matter  affected  is  not  tangible,  as  repu- 
tation, so  that  force  cannot  be  applied  to  it ;  or  whenever  the 
injury  complained  of  is  not  immediate  but  consequential ;  or  is 

(a)  Declaration  in  Rmleuin.  For  that  the  defendant  was  possessed  of  certain  goods 
and  chattels  of  the  plaintiff,  to  wit  [describe  them],  to  be  delivered  to  tlie  plain tifE 
when  the  defendant  should  be  thereto  requested ;  yet  the  defendant,  though  oflen 
requested,  would  not  deliver  the  same  or  any  part  thereof  to  the  plaintiff,  but  wrong- 
fully detained  the  same  until  replevied. 

Thus  the  declaration  in  replevin  is  nearly  identical  with  that  in  detinue. 

(6)  See  1  Swift's  Dig.  539;  1  Chittj's  Plead.  133;  Steph.  Plead.  17. 
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tlic  result  of  negligence  or  omission,  this  action  will  lie.  Of 
course,  it  emb|y\ces  a  much  greater  variety  of  injuries  than  any 
other  action,  (it  is  in  fact  what  the  statute  of  Westminster  in- 
tended it  to  be,  a  general  remedy  for  all  civil  injuries^ot  before 
provided  for  by  the  established  forms  in  the  register^  Case  is 
often  rendered  concurrent  with  covenant  and  assumpsit,  by  waiv- 
ing the  contract,  and  proceeding  for  the  negligence  or  tort,  fit 
may  also  in  some  cases  be  rendered  concurrent  with  trespass  or 
trover,  by  waiving  the  force  or  conversion,  and  proceeding  for 
negligence  in  not  returning  or  taking  care  of  chattels.  In  fact, 
all  these  actions  are  in  their  nature  separated  by  sul^i  minute 
shades  of  difference,  and  their  original  boundaries  have  been  so 
often  enlarged  for  the  furtherance  of  justice,  which  was  too  mucli 
hampered  by  the  ancient  forms,  that  the  most  accomplished  prac- 
titioner is  often  at  a  loss  which  one  of  two  or  more  actions  he 
ought  to  adopt,  (a) 
Ejectment  (6)    The  action  of  ejectment  is  the  remedy  now  used 

{a)  Declaration  in  Case.  For  that  whereas  the  plaintiff  has  always  sustained  a  fair 
reputation  for  honesty,  and  has  never  been  guilty  or  suspected  of  the  crime  of  larceny ; 
yet  the  defendant,  well  knowing  this,  but  maliciously  intending  to  injure  the  reputa- 
tion of  the  plaintiff,  and  expose  him  to  the  penalties  of  the  law  for  larceny,  did  utter 
and  publish,  in  the  hearing  of  sundry  persons,  of  and  concerning  the  plaintiff,  the 
following  false  and  scandalous  words,  to  wit:  You  [meaning  the  plaintiff]  are  a 
thief,  and  I  [meaning  the  defendant]  can  prove  it ;  by  means  whereof  the  plaintiff  is 
greatly  injured  in  his  reputation,  and  has  been  rendered  liable  to  a  prosecution  for 
larceny. 

The  above  is  but  a  single  example  of  a  declaration  in  case  for  slanderous  words. 
No  general  form  can  be  given ;  for.  from  the  very  nature  of  the  action,  the  declaration 
must  vary  with  each  particular  case. 

(6)  See  1  Swift's  Dig.  604 ;  1  Chitty's  Plead.  188;  Steph.  Plead.  11 ;  8  Black.  Com. 
199 ;  Adams  on  Ejectment,  witli  notes  by  Tillinghast ;  Runnington  on  Ejectment. 
Although  the  action  of  ejectment  is  superseded  by  the  Code,  I  have  deemed  it  advis- 
able to  add  some  particulars  to  the  very  general  view  presented  in  the  text.  In  Holt 
V.  Hemphill,  3  Ohio,  282,  the  court  say,  "  From  the  practice  which  has  prevailed  since 
the  passing  of  the  limitation  act  of  1804,  it  would  seem  that  the  action  of  ejectment 
has  been  considered  the  proper  remedy  for  the  recovery  of  real  property  under  all 
circumstances ;  althongh  neither  that  act,  nor  those  which  have  since  been  passed, 
can  be  considered  as  prohibiting  real  actions,  yet  there  is  reason  to  conclude,  and  such 
appears  to  have  been  the  prevailing  opinion,  that,  by  a  fair  interpretation  of  those 
acts,  the  writ  of  ejectment  may  be  used  in  all  cases  in  which  the  writ  of  right  can  be 
sustained  at  common  law." 

Parties,  If  one  having  the  exclusive  title,  unite  with  himself  in  a  joint  demise 
persons  having  no  title,  it  will  be  erroneous.  Adams  v.  Turner,  7  Ohio,  pt.  2,  136. 
Tenants  in  common  are  authorized  by  statute  to  declare  upon  a  joint  demise ;  but  if 
they  be  infants,  they  cannot  demise  by  prochein  ami.  Massie  v.  Long,  2  Ohio,  287 ; 
Wilkinson  v.  Fleming,  2  id.  301.  Where  the  owners  were  non-residents,  and  their 
tenants  did  not  ask  to  be  admitted  to  defend,  the  owners  were  allowed  to  remove  the 
case  to  the  federal  court.     Gwynne  v.  Koe,  4  Ohio,  485. 

Title.  The  plaintiff  must  rely  wholly  upon  the  strength  of  his  own  title,  and  can- 
not be  aided  by  the  weakness  of  his  adversaries,  because  bare  possession  is  good  against 
all  who  cannot  show  something  better.  Hence  the  defendant  may  prove  a  superior 
title  in  a  third  person.  But  this  privilege  is  confined  to  him.  If  the  plaintiff  should 
endeavor  to  rebut  the  defendant's  title,  by  showing  one  still  better  than  either,  he 
would  defeat  his  own  first  set  up.  Ludlow  v,  Barr,  3  Ohio,  388 ;  Devacht  v.  Newsam, 
3  id.  57 ;  Treon  v.  Emerick,  6  id.  391 ;  Abram  v.  Will,  6  id.  164 ;  Dresback  v.  M'Arthur, 
7  id.  pt.  1,  146.  Fenno  v.  Holme,  21  How.  481,  and  evidence  of  an  equitable  title  is 
not  sufficient    Id. 

Evidence.  The  points  to  be  established  are,  a  legal  title  in  the  plaintiff,  with  a  pres- 
ent right  of  possession ;  and  the  fact  of  possession  by  the  defendant,  which  is  usually 
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for  recovering  the  poBseisian  of  real  property.    In  Ohio,  and  several 
other  States,  it  is  the  only  action  employed  for  this  purpose,  haviug 

admitted  by  the  coDsent  role.  But  if  tbe  defendant  is  in  as  tenant,  he  cannot  dispute 
his  landlord's  title. 

If  the  claim  rest  upon  occupancy  only,  it  may  be  shown  by  proving  such  facts  as 
enclosing,  cultivating,  taking  the  profits,  and  the  like.  If  this  has  continued  for  twenty- 
one  years,  a  deed  will  be  presumed.  If  for  a  less  time,  it  will  still  be  good  against  a 
subsequent  occupancy  for  a  less  term.  Courcier  v.  Graham,  1  Ohio,  330 ;  Ludlow 
V.  Barr,  8  id.  888 ;  Stark  v.  Smith,  5  id.  455 ;  Wallace  v.  Minor,  7  id.  pt.  I,  249 ;  Arm- 
strong V,  M'Coy,  8  id.  128. 

If  the  claim  rest  upon  marriofje,  it  must  be  dower  or  curtesy.  And  dower  is  not  here 
recovered  by  ejectment,  but  curtesy  is.  In  either  case,  the  facts  to  be  proved  are,  a 
legal  marriage,  seisin  during  coverture,  and  death.  In  curtesy  there  was  a  fourth  fact, 
tJie  birth  of  a  living  heir,  but  tlie  statute  dispenses  with  this.  With  regard  to  mnr- 
rtage,  if  an  actual  one  be  proved,  it  will  be  presumed  to  be  legal.  The  best  evidence 
is  that  of  an  eye-witness  of  the  ceremony,  or  a  certified  copy  from  the  legal  register. 
In  the  absence  of  these,  proof  of  cohabitation  and  general  reputation  is  sufilcient. 

If  the  claim  rest  upon  descent,  the  points  to  be  established  are,  title  in  the  ancestor, 
and  heirship.  Where  births  are  required  to  be  registered,  a  certified  copy  is  the  most 
convenient  proof  of  pedigree.  But  in  the  absence  of  this,  or  of  direct  testimony,  we 
resort  to  general  reputation,  declarations  of  deceased  members  of  the  family,  entries 
in  family  books,  monumental  inscriptions  and  the  like. 

If  the  claim  rest  upon  devise,  the  production  of  the  certified  copy  of  the  will  and 
probate  is  sufllcient. 

If  the  claim  rest  upon  a  deed,  or  a  succession  of  deeds,  our  practice  is  to  require 
only  the  last  deed  to  be  produced,  and  to  receive  recorder's  copies  of  all  prior  convey- 
ances. Burnet  v.  Brush,  6  Ohio,  32.  Ancient  deeds  are  said  to  prove  themselves, 
and  thirty  years  will  make  a  deed  ancient ;  but  in  these  cases  it  is  imporunt  tliat  poa- 
session  has  corresponded.  So  if  a  deed  not  recorded  hns  been  lost,  its  contents  may 
be  proved  in  the  best  way  possible.  Allen  v.  Parish,  8  Ohio,  107 ;  Blackburn  v.  Black- 
burn, 8  id.  81. 

Judgment  and  Execution.  A  judgment  in  execution  is  conclusive  as  to  the  right  of 
possession  for  the  time  laid  in  the  declaration,  until  reversed  on  error  or  made  void  by 
a  subsequent  adverse  recovery  in  another  action.  Hinton  r.  M'Neil,  5  Ohio,  509.  If 
judgment  by  default  has  been  rendered  against  the  casual  ejector,  a  writ  of  error  may 
be  prosecuted  in  his  name.  Roe  v.  Bank  U.  S.  8  Ohio,  26.  When  the  plaintiff  has 
been  put  in  possession  under  the  writ  of  habere  facias,  if  he  be  disturbed  he  cannot 
have  a  second  writ,  but  must  bring  a  new  action.  Hinton  v.  M'Neil,  5  Ohio,  509 ; 
Hough  V.  Norton,  9  id.  45. 

Injunction  to  prevent  repeated  Actions,  The  question  with  a  court  of  equity  is,  whether 
the  litigation,  from  any  cause,  either  in  the  number  of  trials  or  the  loss  of  evidence,  has 
tiecome  vexatious.  2  Story,  £q.  Juris.  §  860 ;  Bath  v.  Sherwin,  Finch,  Prec  262 ;  1 
Brown,  P.  C.  266 ;  Leighton  v.  Leiffliton,  1  Peere  Wms.  672 ;  2  Brown,  P.  C-  217  ; 
Tenham  v,  Herbert,  2  Atkyns,  483 ;  Weller  v.  Smeaton,  1  Brown,  Ch.  Rep.  578 ;  Hunt- 
ington V.  NicoU,  3  Johns.  586 ;  Harmar  v.  Gwynne,  5  M'Lean,  313. 

Declaration  in  Ejectment,    For  that  one (the  lessor  and  real  plaintiff]  had 

demised  to  John  Doe  the  following  real  estate  situated  in  said  county,  to  wit  [describe 

the  land],  together  with  the  appurtenances,  for  the  term  of years  from  the  dale 

aforesaid,  which  is  not  yet  expired ;  by  virtue  of  which  demise  the  said  John  Doe 
entered  into  possession  thereof  for  the  said  term ;  and  Richard  Roe  afterwards,  to  wit, 

on ,  at  the  county  aforesaid,  with  force  and  arms  entered  into  the  said  demised 

premises,  and  ejected  the  said  John  Doe  therefh)m,  and  other  wrongs  to  him  then  and 
there  did,  against  the  peace. 

Notice,    To [the  person  in  possession  and  real  defendant].    Sir, — I  am 

informed  that  you  are  in  possession  of,  or  claim  title  to,  the  premises  in  the  above 
declaration  mentioned,  or  some  part  thereof ;  and  I,  being  sued  in  this  action  as  casual 
ejector  only,  and  having  no  claim  to  the  said  premises,  do  advise  you  to  appear  at  tlie 

next  term  of  the  [describe  the  court],  to  be  holden  in  said  county,  on  the ,  by 

some  attorney  of  said  court,  and  by  a  rule  of  said  court,  to  oause  yourself  to  be  made 
defendant  in  my  stead ;  otherwise  1  shall  suffer  judgment  by  default,  and  you  will  be 
turned  out  of  possession. 

Consent  Rule  and  Plea.  The  defendant  comes  and  confesses  the  lease,  entry,  and 
ouster  in  the  declaration  mentioned,  and  admits  himself  to  be  in  possession  of  the 
premises  therein  described,  and  says  that  he  is  not  guilty  of  the  trespass  and  eject- 
ment complained  ot 
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silently  taken  the  place  of  all  real  actions^  strictly  so  called.  Eject- 
ment was  not  originally  designed  for  trz/ifig  the  title  to  land ;  but 
has  been  adapted  to  this  object  by  means  of  a  series  of  fictions. 
In  arriving  at  its  present  state,  it  has  passed  through  three  distinct 
stages.  At  first,  it  was  only  used  by  the  lessee  of  land,  who  had 
been  ejected  or  ousted  therefrom  by  a  stranger ^  to  recover  damages 
for  the  ouster.  We  have  seen  that  in  early  times  a  lessee  for  years 
had  no  security  for  the  permanence  of  his  title.  As  against  the 
lessor,  if  there  was  no  covenant  for  quiet  enjoyment,  the  lessee  was 
without  remedy  ;  for  the  lessor  could  not  be  treated  as  a  trespasser. 
But  if  the  ejector  was  a  stranger,  the  lessee  might  sue  him  for  the 
ejectment  in  an  action  of  trespass,  and  recover  damages,  but  not 
possession  of  the  land.  In  process  of  time,  however,  the  courts  of 
chancery  undertook  to  compel  the  ejector,  unless  he  could  justify 
the  ejectment  under  a  superior  title,  to  make  restitution  of  the  land 
to  the  lessee.  In  this  the  courts  of  law  soon  followed  them,  though 
without  altering  the  form  of  the  action.  The  next  stage,  therefore, 
was  to  enlarge  its  scope,  so  as  to  enable  the  lessee  to  recover  pos- 
session of  the  land  for  the  unexpired  term,  as  well  as  damages  for 
the  ouster.  But  for  this  purpose  it  was  necessary  to  show  a  better 
title  than  the  ejector^  which  incidentally  brought  up  for  examination 
the  title  of  the  lessor^  since  the  lessee  could  have  no  other  title  than 
that  derived  from  him.  In  this  state  of  things  it  was  perceived  by 
the  lawyers  that,  by  recourse  to  several  fictions,  the  trial  of  the 
lessor's  title  might  be  made  the  direct  and  main  object  of  the  ac- 
tion, instead  of  being  an  incidental  circumstance.  For  this  purpose 
there  were  only  wanting  a  fictitious  lessee,  a  fictitious  ejector,  and 
a  fictitious  ouster :  and  for  the  sake  of  getting  rid  of  the  almost 
endless  technicalities  and  subtleties  of  real  actions,  the  courts 
readily  sanctioned  the  introduction  of  these  fictions,  which  have 
now  been  acquiesced  in  for  more  than  three  centuries ;  and  the 
result  is,  that  if  I  claim  title  to  a  piece  of  land  of  which  you  are  in 
possession,  I  begin  by  serving  upon  you  a  declaration  and  notice^ 
which  in  this  action  takes  the  place  of  a  writ.  The  declaration 
states  that  I  made  a  lease  or  demise  to  a  fictitious  person,  say  John 
Doe ;  that  he  entered  into  possession ;  and  that  another  fictitious 
person,  say  Richard  Roe,  forcibly  ejected  or  ousted  him  from  the 
premises.  Thus  John  Doe  becomes  the  nominal  plaintifi^,  and 
Richard  Roe  the  nominal  defendant.  But  appended  to  this  declara- 
tion is  a  notice  purporting  to  be  written  by  Richard  Roe  to  you, 
informing  you  that  he  has  been  sued,  but  that  being  a  casual  ejector 
only  he  shall  not  defend,  and  advising  you  to  appear  and  defend. 
This  the  court  will  permit  you  to  do,  by  entering  into  a  consent  ruUy 
by  which  you  confess  the  fictions  of  a  leaae^  entry ^  and  ouster^  as 
alleged  in  the  declaration,  and  agree  to  try  the  question  of  title 
only.  Such  is  the  circuitous  manner  in  which  one  of  the  most 
important  actions  is  made  to  effect  its  purpose.  The  form  still  re- 
mains that  of  trespass  to  recover  damages  for  the  ouster  ;  but  these 
damages  are  now  merely  nominal.    You  cannot  even  recover,  in 
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this  action,  the  intermediate  profits  of  the  land,  while  the  defendant 
has  been  in  the  unlawful  possession  of  it ;  but  must  bring  a  sepa- 
rate action  of  trespass  for  mesne  profits.  Nor  is  a  final  judgment  in 
ejectment  conclusive  of  the  controversy,  as  it  is  in  other  cases. 
Ordinarily,  a  final  judgment  is  conclusive  between  the  same  parties, 
in  relation  to  the  same  matter.  But  in  ejectment,  the  parties,  being 
fictitious,  may  be  changed  at  will,  and  the  same  matter  litigated 
again,  until  a  court  of  chancery  should  interfere  by  injunction. 
While,  therefore,  much  has  been  gained  by  thus  superseding  real 
actions,  a  still  further  improvement  would  be  to  abolish  these  fic- 
tions, and  so  shape  the  action  as  to  recover  not  only  possession,  but 
mesne  profits. 

§  209.  Aiialysis  of  Wrongs  and  Remedies.  I  have  thus  glanced 
at  the  various  actions  by  which  civil  remedies  are  administered. 
Perhaps  you  will  now  be  tempted  to  inquire,  what  necessity  there 
is  for  such  a  variety?  Why  one  action  of  contract  would  not 
answer  all  the  purposes  of  three?  Why  the  five  actions  of  tort 
might  not  be  reduced  to  two;  namely,  one  for  the  recovery  of 
the  specific  thing,  and  the  other  for  the  recovery  of  damages  for 
injury  or  detention?  And  why  the  action  of  ejectment  would 
not  be  equally  efficient  and  still  more  conclusive  when  divested 
of  its  circuitous  and  fictitious  character?  It  might  be  difficult 
to  satisfy  a  philosophic  mind  that  all  these  changes  would  not 
be  improvements,  of  the  forms  of  civil  redress  were  now  for 
the  first  time  to  be  prescribed,  and  the  task  were  committed  to 
capable  men,  it  is  not  probable  they  would  much  resemble  those 
in  present  use ;  because  no  analysis,  either  of  contracts  or  torts, 
would  produce  such  a  result^^  If  each  minute  difference  were 
to  require  a  peculiar  form";  the  number  would  be  infinitely 
greater.  If  not,  there  would  be  no  reason  for  making  it  so 
great.  But  these  forms  have  come  down  to  us  through  the  lapse 
of  centuries ;  and  by  the  various  contrivances  before  alluded  to, 
they  have  been  gradually  moulded  and  extended  so  as  to  meet  the 
increasing  wants  of  civilization ;  and  the  true  question  now  is, 
whether  a  reform  be  on  the  whole  expedient  ?  No  doubt  this  part 
of  the  law  is  susceptible  of  great  simplification ;  and  it  is  equally 
clear  that  a  consolidation  of  the  forms  of  action  would  render  liti- 
gation much  less  expensive.  It  would  likewise  go  far  to  exculpate 
the  remedial  part  of  the  law  from  the  charge  of  unnecessary  intri- 
cacy and  technicality.  The  number  of  cases  decided  upon  mere 
questions  of  form  would  be  vastly  diminished.  Fictions  would  no 
longer  occupy  tlie  place  they  now  so  unworthily  hold  in  the  admin- 
istration of  justice,  and  the  common  law  would  approximate  more 
nearly  to  the  common  sense  of  mankind.  But  would  these  advan- 
tages compensate  for  the  evil  always  attendant  upon  any  radical  re- 
form in  jurisprudence  ?  Upon  this  grave  question  the  inexperienced 
may  well  hesitate ;  for  it  now  divides  the  best  opinions  of  the  age. 
But  one  can  hardly  help  wishing  that  the  experiment  might  be 
made  ;  for  as  the  system  now  exists,  it  probably  takes  more  time 
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to  become  familiar  with  the  forms  of  law,  than  to  comprehend  its 
abstract  principles.  Should  these  suggestions  have  no  other  effect, 
I  trust  they  will  stimulate  your  curiosity  to  examii^e  the  more 
carefully  whether  the  evils  alluded  to  really  exist,  (in  the  mean 
time,  before  describing  the  proceedings  in  these  actions,  I  shall 
give  a  brief  analysis  of  the  wrongs  they  are  designed  to  redress, 
with  a  view  to  impress  the  scope  and  purpose  of  each  more  deeply 
on  the  memorfr\  We  have  before  seen  that  all  wrongs  have  relation 
either  to  the  person  or  property,  and  that  those  of  a  more  atrocious 
character  than  ordinary  are  punished  as  crimes ;  but  the  present 
inquiry  will  be  confined  to  civil  injuries. 

Wrongs  relating  to  the  Person.  These  are  either  to  the  body, 
liberty,  health,  reputation,  or  domestic  comfort  of  individuals. 
1.  If  one  unlawfully  threaten  me  with  bodily  harm,  so  as  to  inter* 
rupt  my  business,  I  may  sue  him  in  trespass,  and  recover  damages 
for  such  interruption,  although  mere  threats,  which  do  not  inter- 
rupt business,  furnish  no  cause  of  action.  Here,  then,  the  inter- 
ruption is  the  injury,  and  must  be  specially  counted  upon  under 
what  is  called  a  per  quod^  or  special  allegation.  Again,  if  one  un- 
lawfully assault  me,  that  is,  attempt  or  offer  to  beat  me,  though  my 
business  be  not  interrupted,  I  may  sue  him  in  trespass^  and  recover 
damages  for  assault  merely ;  for  here  is  something  more  than  mere 
threats.  Again,  if  one  unlawfully  beat  me,  I  may  sue  him  in  tres- 
pass and  recover  damages  for  such  battery.  Every  battery,  of 
course,  includes  an  assault,  and  hence  this  injury  is  commonly  called 
an  assault  and  battery.  The  degree  of  violence  is  of  no  further 
consequence  than  to  enhance  or  reduce  the  damages ;  for  if  one 
barely  touch  me  unlawfully,  it  is  a  battery ;  and  it  is  no  more  than 
a  battery,  if  he  wound,  maim,  or  otherwise  hurt  me,  to  the  very 
verge  of  taking  life.  But  the  damages  to  be  recovered  will  be  in 
proportion  to  the  injury ;  and  very  exemplary  or  vindictive  damages 
are  often  recovered,  under  the  name  of  smart  money,  I  am,  of 
course,  supposing  that  there  is  no  justification  for  the  wrong  thus 
done.  For  the  law  permits  a  parent,  master,  guardian,  or  teacher, 
in  reason  and  moderation,  to  correct  his  child,  apprentice,  ward,  or 
pupil,  without  becoming  a  trespasser.  So  one  may  defend  himself, 
liis  pi:operty,  wife,  child,  ward,  servant,  or  pupil,  against  an  unlaw- 
ful attack,  if  he  use  no  unnecessary  violence,  without  becoming  a 
trepasser.  Here  the  defence  is  termed  son  assault  demesne^  mean- 
ing that  the  plaintiff  made  the  first  assault.  2.  The  only  wrong  to 
one*s  liberty^  is  the  unlawfully  depriving  him  of  it ;  and  it  makes 
no  difference  whether  this  be  done  by  confining  him  in  prison  or  in 
a  private  house,  or  by  forcibly  detaining  him  anywhere  else.  The 
injury  thus  done  is  termed  a  false  imprisonment^  and  the  remedy 
is  by  an  action  of  trespass,  because  in  any  unlawful  detention 
of  another,  the  law  presumes  force.  Nor  is  the  time  or  manner  of 
the  detention  material,  except  to  increase  or  diminish  the  amount 
of  damages,  which  are  often  very  great.  In  addition  to  this,  we 
have  before  seen  that  a  speedy  restoration  to  liberty  may  be  had 
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through  the  writ  of  habeas  corpu% ;  so  that  the  remedy  for  this 
great  wrong  is  theoretically  complete.  3.  The  health  of  individuals 
may  be  injured,  without  any  direct  personal  violence,  by  the  mal- 
practice of  physicians,  or  by  nuisances  ;  and  the  remedy  for  such 
injury  is  by  an  action  on  the  ca%e.  Here,  too,  on  account  of  the 
exceeding  value  of  the  subject  injured,  the  damages  are  often  very 
great.  4.  (a)  The  character  of  a  man  strictly  signifies  what  he  is 
in  himself,  independently  of  the  opinion  others  may  entertain  of 
hira.  When,  therefore,  we  speak  of  defamation  of  character,  we 
use  terms  inaccurately.  But  the  reputation  of  a  man  depends 
wholly  upon  the  estimation  in  which  others  hold  him,  and  may 
therefore  be  injured  by  defamation.  The  remedy  for  such  injury  is 
by  an  action  on  the  case,  because  the  thing  affected  being  intan- 
gible, cannot  be  the  subject  of  direct  violence.  Slander  may  be 
either  spoken  or  written.  In  the  latter  case  it  is  called  a  libel.  In 
cither  case,  the  words  must  be  both  false  and  malicious,  in  order  to 
constitute  a  civil  injury.  The  law  makes  an  important  distinction 
between  words  which  are  actionable  in  themselves,  and  those  which 
only  become  actionable  by  alleging  and  proving  some  special  dam- 
age. Words  actionable  in  themselves,  and  requiring  no  proof  of 
special  damage,  are  those  which  charge  another  with  any  thing 
criminal,  or  wliich  would  exclude  him  from  society,  or  which  would 
injure  him  in  his  business,  (b)     Any  other  words  require  proof  of 

(a)  As  we  have  before  seen,  the  truth  is  a  coinplete  defence  to  an  indictment;  if 
the  libel  was  "  published  with  good  motives,  and  for  justifiable  ends."  And  the  Code 
provides  tliat  in  a  civil  action,  "  the  defendant  may  allege  the  truth  of  the  matter 
charged  as  defamatory,  and  may  prove  the  same,  and  any  mitigating  circumstances 
to  reduce  the  amount  of  damages,  or  he  may  prove  either/'  The  code  also  dispenses 
with  the  very  awkward  and  clumsy  allegations  termed  innuendoes,  §  124,  125.  As  to 
prii'ihgtd  commumcati'ons,  meaning  those  which,  from  the  occasion,  do  not  carry  the 
presumption  of  malice,  which  would  otherwise  arise  from  the  publication,  see  Wright 
V.  Woodgate.  2  Cromp.  M.  &  R.  673 ;  Child  v.  Affleck,  9  B.  &  C.  403 ;  Lake  r.  King, 
1  Saund.  131 ;  Astley  v.  Younge,  2  Burr.  807  ;  The  King  v.  Creevey,  1  Maule  &  S. 
278;  Oliver  v.  Bentwick,  3  Taunton,  456;  Woodward  v.  Lander,  25  E.  C.  L.  Rep. 
587;  Warr  r.  Jolly,  25  id.  508;  Cockayne  v.  Uodgkisson,  24  id.  448;  Howard  9. 
Thompson,  21  Wendell,  819 ;  Cook  v.  Hill,  2  Sandf.  S.  C.  Rep.  341 ;  Forbes  v,  Joho- 
son,  11  B.  Monr.48;  Somerville  v.  Hawkins,  3  Eng.  L.  &  £.  Rep.  503;  Taylor  v. 
Hawkins.  5  id.  258 ;  Harrison  v.  Bush,  82  id.  178 ;  Curtis  v.  Mussey,  6  Gray,  26L 
The  better  opinion  is,  that  this  defence  cannot  be  set  up  on  demurrer,  because  malice 
is  a  question  for  the  jury.  White  v.  Nichols,  8  How.  266 ;  Fry  v.  Bennett,  5  Sandford, 
72  ;  Cooper  v.  Stone,  24  Wendell,  442 ;  Budington  v.  Davis,  6  How.  Prac  Rep.  401. 
The  making,  hearing,  and  deciding  upon  accusations  against  their  members,  by 
churches  and  religious  societies,  and  pronouncing  the  decision,  when  done  in  good 
faitli  and  according  to  the  discipline  and  usages  of  the  church  and  society,  is  a  privi- 
ledged  communication  ;  but  it  loses  this  character  on  proof  of  actual  malice.  Fams- 
worth  V.  Storrs,  5  Cush.  412;  Fairchild  v.  Adams,  11  id.  59;  Dial  v.  Hotter,  6  Ohio 
State,  228.  The  same  rule  applies  to  the  proceedings  of  other  associations.  Barrows 
V.  Bell,  7  Gray,  801.  The  publication  of  a  correct  account  of  the  proceedings  in  a 
court  of  justice  is  generally  a  privileged  communication.  But  the  privilege  does  not 
extend  to  the  publication  of  preliminary  proceedings  of  an  ex  parte  character.  Such 
publication  can  only  be  justified  by  showing  its  truth.  CiDcinnati  Gazette  Co.  v.Tim- 
berlake,  10  Ohio  State,  54& 

(6)  The  general  rule  of  the  common  law  is,  that  where  the  charge,  if  true,  would 
subject  the  plaintiff  to  an  indictment  for  a  crime  involving  moral  turpitude,  or  to  an 
infamous  punishment,  the  words  are  actionable  in  themselves ;  otherwise,  not.  Alfele 
V.  Wright,  17  Ohio  State,  288.  Words  spoken  of  another,  charging  him  with  mali- 
cioasly  removing  the  oomer-stone  of  lands,  axe,  per  se,  actionable.    i)ial  v.  Holter,  6 
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actual  damage  under  a  per  quod^  because  the  law  does  not  presume 
it.  A  libel  may  consist  of  words  only,  or  of  signs,  pictures,  carica- 
tures, and  the  like ;  and  on  account  of  the  more  permanent  nature 
of  tlie  injury,  many  words  would  be  actionable  in  themselves  when 
published,  which  would  not  be  so  when  merely  spoken.  To  make 
libellous  matter  actionable,  it  seems  only  necessary  that  it  should 
bring  one  into  public  hatred,  contempt,  or  ridicule.  The  only 
remaining  injury  to  the  reputation  is  that  which  results  from  a 
maliciims  prosecution^  which  may  be  eitlier  a  civil  or  a  criminal  prose- 
cution. To  support  the  action  for  this  injury,  there  must  be  malice^ 
either  express  or  implied,  want  of  probable  cause  for  the  prosecu- 
tion, and  an  injury  to  the  defendant,  either  in  his  liberty  by  the 
imprisonment,  in  his  reputation  by  the  disgrace,  or  in  his  property 
by  the  expense.  The  remedy  is  by  an  action  on  the  case,  (a) 
6.  The  domestic  comfort  of  individuals  may  be  affected  by  the  follow- 
ing injuries,  for  which  the  law  affords  a  remedy  :  First,  a  husband 
may  maintain  trespass  for  the  abduction  of  his  wife,  whether  for- 
cibly or  by  persuasion.  So  he  may  maintain  trespass  for  the  battery 
of  his  wife,  whereby  he  loses  her  society  for  a  time.  So  he  may 
maintain  trespass  for  adultery  with  his  wife.  In  the  cases  of 
abduction  and  adultery,  the  action  is  trespass,  because  the  wife 
cannot  in  the  eye  of  the  law  give  her  consent.  In  the  case  of 
battery,  the  husband  and  wife  must  join  in  the  action,  unless  where 
he  proceeds  under  a  per  quod  for  the  special  injury  he  sustains  by 
loss  of  her  society.  Tlie  old  expression  was  per  quod  consortium 
amisit.  Secondly^  a  parent  may  maintain  trespass,  and  perhaps 
case,  for  seducing  and  debauching  his  daughter.  But  so  little  does 
the  law  profess  to  regard  wounded  feelings  as  a  cause  of  action, 
that  in  this  case  the  damage  must  be  laid  under  a  per  quod  for  the 
loss  of  service,  per  qTiod  servitium  amisit.  The  slightest  proof  of 
service,  however,  will  be  sufficient  to  maintain  the  action,  and  then 
the  jury  may  give  damages  to  any  extent  they  see  proper  for 
wounded  feelings.  The  same  doctrine  has  been  held  in  regard  to 
an  adopted  daughter,  and  even  a  niece.  And  it  would  seem  that 
on  the  ground  of  loss  of  service,  a  parent  might  maintain  trespass 
for  the  battery  of  his  child,  or  case,  for  enticing  the  child  away. 

Ohio  State,  228.  Evidence  of  particular  facts  and  circumstances  calculated  to  have 
misled  the  party  publishing  the  slander,  also  of  a  common  report  of  the  truth  of  the 
alleged  charge,  is  admissible  to  rebut  the  presumption  of  malice.  Evidence  of  other 
actionable  words,  or  libels,  is  admissible* to  show  the  quo  animo.  Vanderveer  v.  Sut- 
phin,  5  Ohio  State,  293 ;  Reynohls  v.  Tucker,  6  id.  616.  When  the  truth  of  the 
words  spoken  is  pleaded  in  defence  in  good  faith,  the  plaintiff  is  not  entitled  to  exem- 
plary damages  on  account  of  a  failure  to  sustain  it,  nor  should  it  be  regarded  as  an 
aggravation  of  the  injury  sustained  by  the  defendant.  Rayner  v.  Kinney,  14  Ohio 
State,  283. 

(a)  To  rebut  malice,  the  defendant  may  show  that  at  the  time  he  commenced  the 
prosecution,  he  believed  the  defendant  guilty ;  that  he  stated  the  facts  he  knew  to  a 
magistrate,  and  upon  his  assurance  that  such  facts  constituted  tlie  crime  charged,  he 
instituted  the  prosecution.  White  v.  Tucker,  16  Ohio  State,  468.  A  conviction  of 
a  party  by  a  jury,  even  upon  false  testimony,  and  though  the  verdict  is  subsequently 
set  aside,  is  conclusive  evidence  of  a  probable  cause  for  the  prosectttion.  Parker  v. 
Huntington,  7  Gray,  86. 
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Thirdly^  a  master  has  a  similar  remedy  for  seducing,  beating,  or 
enticing  away  his  apprentice  or  servant ;  except  that  he  can  have 
no  damages  for  wounded  feelings.  But  it  would  seem  that  a  guar- 
dian could  have  no  such  remedy  with  respect  to  his  ward,  unless 
the  relation  of  master  and  servant  existed. 

Wrongs  to  Real  Property,  (a)     All   wrongs  to  real  property 

(a)  The  action  oi  ejectment  is  superseded  by  the  Code.  Its  nature  has  been  before 
described.  In  this  note,  therefore,  I  shall  give  some  account  of  other  actions  having 
relation  to  land. 

1.  Forcible  Entry  and  Detainer.  This  action,  under  the  name  of  Forcible  Entry  and 
Detention^  is  regulated  by  the  act  of  1853,  which  may  be  regarded  as  a  supplement  to 
the  Code  ;  §  125-38.  It  may  be  brought  whenever  there  is  an  unlawful  and  forcible 
entry  and  detention,  or,  the  entry  being  lawful,  an  unlawful  and  forcible  detention. 
This  will  include  all  judicial  sales  where  the  defendant  holds  over;  all  sales  by  execu- 
tors, administrators,  guardians,  and  on  partition,  where  any  of  the  parties  holds  over; 
and  all  other  cases  where  one  without  color  of  title  holds  over  against  one  who  has  the 
right  of  possession.  It  is  tried  on  three  days'  notice  before  a  justice  of  the  peace, 
with  a  jury,  if  either  party  claims  it.  The  proceeding  may  be  reviewed  by  petition 
in  error,  but  no  judgment  is  a  bar  to  another  action.  The  writ  of  possession  must  be 
executed  within  ten  days  after  judgment.  For  decisions  upon  prior  statutes,  see  Mur- 
phy V.  Lucas,  2  Ohio,  255;  Yager  v.  Wilber,  8  id.  398;  Kelly  v.  Hunter,  12  id.  216; 
Aubrey  v.  A I  my,  4  Ohio  State,  524. 

Trespass  Quare  Clausum.  There  must  be  actual  possession  to  maintain  tliis  action. 
A  right  of  possession  is  not  sufficient.  Beggs  v,  Thompson,  2  Ohio,  95 ;  Miller  t?.  Ful- 
ton, 4  id.  4.33.  The  actual  owner,  not  in  possession,  is  liable  to  be  sued.  Wilber  r. 
Paine,  1  Ohio,  251 ;  and  see  Dabney  v.  Manning,  8  id. 321 ;  Rowland  v.  Rowland, Bid. 
40.  Prior  to  the  statute  abolishing  the  distinction  between  trespass  and  case,  a  corpo- 
ration could  not  be  sued  in  trespass,  either  alone  or  with  others.  Foote  v.  Cincinnati, 
9  Ohio,  31.  Where  several  are  concerned  in  the  trespass,  they  may  be  sued  jointly 
or  separately,  but  there  caa  be  only  one  satisfaction.  Wright  v.  Lathrop,  2  Ohio,  83 ; 
Ellis  V.  Bitzer,  2  id.  89. 

Trespass/or  Mesne  Profits.  This  action  is  consequent  upon  ejectment.  Adams  on 
Ejec.  327-84;  2  Chitty,  PI.  435.  The  judgment  is  conclusive  of  the  right,  back  to 
the  date  of  the  demise,  and  beyond  that  assumpsit  will  lie.  Sinnard  v.  M'Bride,  3 
Ohio,  264.  But  a  purchaser  at  sheriff's  sale,  who  has  been  kept  out  of  possession, 
cannot  maintain  the  action.  Beggs  v.  Thompson,  2  Ohio,  95.  Nor  can  an  ejected 
tenant,  under  a  lease  allowing  him  to  remove  buildings,  set  off  their  value  in  defence 
to  this  action.  Worthington  n.  Younge,  8  Ohio,  401.  As  to  the  provision  in  the 
Code,  see  M'Kinney  v.  M'Kinney,  8  Ohio  State,  423. 

Action  for  Waste.  The  statute  of  Marlbridge,  1268,  gave  an  action  to  recover  full 
damages  for  waste  against  tenants  occupying  under  lease.  1  Cruise,  Dig.  69.  The 
statute  of  Gloucester,  1277,  gave  an  action  to  recover  the  place  wasted,  and  treble 
damages  against  all  tenants.  The  statute  of  Anne,  1708,  exempted  tenants  from  acci- 
dental damages.  And  there  was  an  ancient  writ  of  estrefiement  which  authorized  the 
sheriff  to  prevent  waste.  8  Black.  Com.  225;  4  Kent,  Com.  77, 80.  The  more  mod- 
ern writ  of  uxjste  also  authorized  the  recovery  of  the  place  wasted,  and  treble  dam- 
ages. Id.  But  those  have  never  been  in  force  here.  The  remedy  has  been  an  action 
on  the  case,  to  recover  simple  damages  for  tlie  waste  committed,  unless  in  case  of 
dower,^  when  by  statute  the  place  itself  is  forfeited. 

Action  for  a  Nuisance.  Where  the  alleged  nuisance  is  a  dam  erected  across  a  water- 
course, some  actual  damage  must  be  proved.  Cooper  v.  Hall,  5  Ohio,  820.  Injury  to 
health  will  be  suflScient  Story  v.  Hammond,  4  Ohio,  876.  Damages  may  be  recov- 
ered in  Ohio,  though  occasioned  by  the  diversion  of  a  watercourse  in  Pennsylvania. 
Thayer  v.  Brooks,  17  Ohio,  489.  And  one  digging  away  the  bank  of  a  stream  on 
his  own  land  is  liable  for  flooding  land  below  him.  Byrd  v.  Blessing,  11  Ohio  State, 
862.  The  vendee  of  land  in  possession,  under  an  existing  contract  of  sale,  is  not  lia- 
ble to  an  action  by  the  vendor  for  an  injury  to  the  land.  Stauffer  v.  Eaton,  13  Ohio, 
322.  Where  the  owner  below  grants  land  above,  with  the  privilege  of  draining  the 
creek  as  low  as  he  pleases  at  all  times,  he  cannot  sue,  though  the  creek  be  wholly 
diverted.  Potter  v.  Burton,  15  Ohio,  166.  When  a  city  has  established  a  grade,  and 
improvements  are  made  with  reference  to  it,  and  the  grade  is  afterwards  changed,  the 
city  is  liable  for  damages  thereby  occasioned.  Goodlqe  v.  Cincinnati,  4  Ohio,  500. 
McCombs  V.  Akron,  15  Ohio,  474;  Akron  t;.  McCombs,  18  Ohio,  229;  Crawford  a. 
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must  consist  in  detaining  the  possession  from  him  who  is  entitled 
thereto,  or  doing  some  injury  to  the  property  without  detaining 
the  possession.  1.  Beal  actions  not  being  in  use  here,  the 
general  remedy,  where  possession  of  land  is  unlawfully  withheld, 
is  ejectment^  which  may  be  maintained  against  the  person  wrong- 
fully in  possession,  by  any  one  who  has  a  legal  right  to  such  pos- 
session. But  for  certain  cases  requiring  a  more  speedy  remedy, 
as  where  one  unlawfully  and  forcibly  enters  and  detains  the  prem- 
ises of  another,  or  having  lawfully  entered,  unlawfully  and  forcibly 
detains  the  same,  a  more  summary  remedy  has  been  provided  in 
this  State,  by  an  action  for  forcible  entry  and  detainer^  to  be  tried 
before  a  justice  of  the  peace.  At  common  law,  this  forcible  entry 
and  detainer  was  an  indictable  offence,  but  is  not  so  here.  In 
addition  to  these  general  remedies,  there  are  proceedings  in  dower 
and  partition,  as  will  be  seen  hereafter,  adapted  to  those  particular 
claims ;  and  a  court  of  chancery  will  often  enable  one  to  recover 
possession  of  land  when  there  is  no  remedy  at  law.  2.  For  inju- 
ries done  to  real  property  without  detaining  the  possession,  the 
general  rule  is,  that  if  the  injuries  be  forcible,  the  remedy  is  tres- 
pass^ if  not  case  ;  these  being  the  only  actions  which  can  be  main- 
tained for  such  injuries.  The  theory  of  the  law  is,  that  the  land 
of  every  person  is  enclosed  and  set  apart  from  that  of  his  neigh- 
bor, either  by  a  visible  and  tangible  fence,  or  by  an  ideal  and 
invisible  boundary ;  and  therefore  every  unwarrantable  entry  upon 
the  land  of  another  is  deemed  a  forcible  breaking  of  his  close,  and 
the  remedy  is  by  an  action  of  trespass  quare  clausum  fregit. 
In  order  to  maintaui  this  action,  the  plaintiff  must  at  the  time 
have  the  actual  possession  of  the  land,  which  alone  will  be  suffi- 
cient against  a  mere  intruder.  But  if  the  defendant  entered  under 
color  of  title,  then  the  plaintiff  must  show  a  legal  right  of  possession. 
This  is  regarded  as  merely  a  possessory  action  ;  and  therefore  a 
person  entitled  to  the  emblements  or  vesture  of  land,  may  main- 
tain trespass  even  against  the  owner  of  the  land,  who  forcibly 
prevents  him  from  taking  them  away.  We  have  seen  that  in  eject- 
ment the  damages  are  merely  nominal,  the  main  object  of  the 
action  being  to  recover  possession.  If,  therefore,  the  plaintiff 
would  recover  damages  for  the  wrongful  detention  of  the  land,  or 
in  other  words,  the  intermediate  profits  during  the?  period  of 
wrongful  possession,  he  must  bring  a  separate  action,  which  is 
termed  trespass  for  mesne  profits.     Of  the  injuries  to  land  not 

Delaware,  7  Ohio  State,  469.  But  this  doctrine  is  not  held,  I  believe,  in  any  other 
State.    Radclifff.  Major,  &c.  of  Brooklyn,  4  Comst.  195,  and  cases  there  cited. 

Actions  for  the  Use  or  Price  of  Land.  The  action  for  use  and  occupation  presup- 
poses a  tenantry.  Butler  v.  Cowles,  4  Ohio,  206 ;  Richey  v.  Hinde,  6  id.  871 ;  Moore 
V.  Beasley,  3  id.  294.  It  may  have  been  under  a  parol  lease  or  a  void  lease.  Wilson 
V.  Trustees,  8  Ohio,  174.  Tlie  action  will  not  lie  where  the  tenant  holds  adversely ; 
nor  by  a  purchaser,  on  foreclosure,  against  a  tenant  of  the  mortgagor.  Peters  v.  Elkins, 
14  Ohio,  344..  The  action  may  be  in  debt  or  assumpsit,  and  the  common  count  is 
BufBcient;  Armstrong  ».  Clark,  17  Ohio,  495;  unless  there  be  something  peculiar  in 
the  contract.  TuUis  v.  Wiley,  6  Ohio,  294 ;  Potts  v.  Rider,  8  Id.  70.  Where  the 
title  to  land  fails  in  part  or  in  the  whole,  the  purchase-money  may  be  recovered  to 
the  extent  of  the  faUure.  Taft  v.  Wiidman,  16  Oliio,  128;  Michael  v.  Milis,  17  id.  601. 
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accompanied  by  force,  one  of  the  most  frequent  is  that  of  wcute^ 
which  we  have  seen  to  be,  where  the  tenant  for  life  or  years  does 
some  permanent  injury  to  the  inheritance,  with  respect  to  the 
buildings,  timber,  or  soil ;  and  the  remedy  is  by  action  on  the 
case^  because  the  wrong-doer  is  rightfully  in  possession.  Another 
injury  is  slander  of  title y  which  is  redressed  by  an  action  on  the 
case.  But  there  is  rarely  occasion  for  such  remedy  now,  because 
the  goodness  or  badness  of  title  is  readily  ascertained  by  search- 
ing the  records,  and,  therefore,  the  most  false  and  malicious  as- 
sertions respecting  it  can  do  very  little  harm.  The  remaining 
injuries  to  land  may  be  classed  under  the  general  head  of  nuisances^ 
the  remedy  for  which,  besides  abatement  of  the  nuisance,  is  an 
action  on  the  case*  The  most  important  of  these  nuisances  are, 
overhanging  another's  dwelling  so  as  to  throw  the  water  upon  his 
roof ;  obstructing  another's  ancient  lights,  that  is,  lights  enjoyed 
for  twenty  years  or  more ;  corrupting  the  atmosphere  with  noisome 
smells,  so  as  to  render  another's  residence  unhealthful  or  uncom- 
fortable, and  overflowing  another's  land  by  diverting  or  interrupt- 
ing established  watercourses.  This  part  of  our  law  relating  to 
realty  furnishes  a  strong  contrast  to  the  corresponding  portion  of 
the  English  law,  in  respect  to  its  simplicity.  Blackstone  devotes 
to  it  seven  chapters,  replete  with  technical  learning  about  ahate- 
mentj  intrusiony  disseisin^  discontinuancey  deforcement^  subtractionj 
and  disturbance  y  with  all  of  which  we  may  dispense  entirely,  unless 
we  choose  to  study  it  as  a  matter  of  curiosity. 

Wrongs  to  personal  property  may  be  considered,  firsts  with  refer- 
ence to  things  in  possession,  and  secondly ^  with  reference  to  things 
in  action.  First,  things  in  possession  are  liable  to  two  kinds  of 
injuries  :  namely,  wrongful  deprivation  of  possession,  and  abuse 
without  deprivation  of  possession ;  with  respect  to  which  the  fol- 
lowing general  rules  may  be  laid  down.  1.  If  goods  be  wrong- 
fully taken  from  my  possession,  whether  I  be  the  absolute  owner 
or  only  entitled  to  the  temporary  possession  thereof,  I  may  bring 
trespass  de  bonis  asportatis,  for  such  wrongful  taking ;  or  waiving 
the  wrongful  taking,  I  may  bring  trover  for  the  wrongful  deten- 
tion ;  or,  if  I  would  recover  the  specific  goods,  rather  than  their 
value,  together  with  damages  for  the  detention,  I  may  bring  deti- 
nue or  replevin.  If  the  original  taking  were  rightful,  and  the 
detention  only  is  wrongful,  I  cannot  bring  trespass,  but  must  choose 
between  trover,  detinue,  and  replevin.  8.  If  goods  be  forcibly 
injured  while  in  my  rightful  possession,  I  may  bring  trespass,  and, 
perhaps,  waiving  the  force,  I  may  bring  case,  but  this  is  doubtful. 
4.  If  goods  in  my  rightful  possession  be  injured  through  the  neg- 
lect or  misconduct  of  another,  without  force,  my  only  remedy  is 
case ;  for  trover,  detinue,  and  replevin  presuppose  a  wrongful 
possession  in  the  defendant.  6.  If  my  goods,  rightfully  in  the  tem- 
porary possession  of  another,  be  injured  in  any  way  not  amounting 
to  a  conversion,  whether  by  force,  neglect,  or  misconduct,  my  only 
remedy  is  an  action  on  the  case. 
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Secondly,  things  in  action^  consist  of  contracts  and  legal  obli- 
gations, are  liable  only  to  one  kind  of  injury,  namely,  non- 
}>erformance ;  but  the  nature  of  the  remedy  varies  according  to 
the  nature  of  the  obligation  ;  respecting  which  the  following  rules 
may  be  laid  down  :  1.  If  a  debt,  technically  so  called,  be  due  me, 
that  is,  a  sum  of  money  already  liquidated,  or  capable  of  being 
liquidated  with  certainty,  whether  it  be  a  statutory  penalty,  or  a 
voluntary  indebtedness  by  contract  under  seal,  or  writing  without 
seal,  or  simply  implied  by  law,  I  may  bring  the  action  of  debt 
2.  If  this  liquidated  sura  be  evidenced  by  a  contract  under  seal, 
I  have  an  option  between  debt  and  covenant ;  and  if  by  a  contract 
not  under  seal,  whether  express  or  implied,  I  have  an  option  be- 
tween debt  and  assumpsit.  3.  If  there  be  a  contract  for  any  thing 
else  than  a  liquidated  sum  of  money,  and  it  be  under  seal,  the 
only  remedy  is  covenant ;  and  if  not  under  seal,  the  only  remedy 
is  assumpsit. 

§  210.  Process,  (a)  The  preceding  remarks  have  prepared  the 
student  to.  answer  the  first  question  of  practice ;  namely,  what  is 
the  proper  action  to  be  brought  ?  The  next  inquiry  is,  how  is  such 
action  to  be  commenced  and  prosecuted  ?  Judicial  proceedings 
naturally  divide  themselves  into  five  parts.  1.  The  process,  includ- 
ing the  means  whereby  the  parties  are  brought  before  the  court. 
2.  The  pleadings^  including  the  means  of  making  up  an  issue  be- 
tween the  parties.  3.  The  trials  including  what  relates  to  jurors 
and  witnesses.  4.  The  judgment^  including  what  relates  to  appeals 
and  writs  of  error.  6.  The  execution^  including  the  means  of  car- 
rying the  judgment  into  effect.  I  am  to  speak  first,  then,  of  process^ 
a  term  which  embraces  all  writs  and  orders  issued  by  courts  to 
their  executive  officers  in  the  course  of  judicial  proceedings.  In 
England,  where  the  king  is  in  theory  the  fountain  of  justice,  the 
first  step  in  any  civil  action  is  to  obtain  an  original  writ^  (6)  which 
is  a  mandatory  letter  in  the  king's  name  and  under  the  great  seal, 
issuing  out  of  the  court  of  chancery,  and  commanding  the  defend- 
ant to  satisfy  the  plaintiff,  or  else  appear  in  the  proper  court  and 
answer  for  his  default.  This  writ  is  there  deemed  necessary  to 
give  the  courts  of  law  jurisdiction.  In  modern  practice,  however, 
it  is  usually  dispensed  with  by  recourse  to  a  fiction,  and  a  proceed- 
ing by  bill  substituted.  But  in  this  country  there  is  no  occasion 
for  an  original  writ,  and  nothing  in  the  nature  of  a  proceeding  by 
bill.  Our  courts  derive  their  jurisdiction  from  the  constitution, 
and  require  no  writ  to  confer  it  in  particular  cases.  Accordingly, 
all  process  is  here  divided  into  mesne  2Lnd  final;  the  former  signify- 
ing all  process  before  judgment,  and  the  latter  all  process  after 

(a)  With  respect  to  the  federal  courts,  the  act  of  Congress  of  1798  adopted  the 
State  laws  in  regard  to  process  as  they  existed  in  1789.  The  act  of  1828  adopts  the 
State  laws,  in  regard  to  final  process  both  in  law  and  equity,  as  they  then  existed ; 
but  provides  that  the  federal  courts  may  by  rules  conform  such  process  to  the  altera- 
tions since  made  by  State  laws.  SeeBronaoD  v.  Einzie,  1  Howard,  811 ;  Duncan  v. 
Darst,  id.  801. 

{h)  Steph.  on  Plead.  6. 
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judgment.  Tlie  constitution  requires  all  process  to  issno  in  the 
name  of  the  State ;  but  it  issues  under  the  seal  of  the  proper  court, 
and  is  attested  by  the  clerk.  As  a  general  rule,  all  courts  are  in- 
vested with  power  to  enforce  obedience  to  any  process  they  are 
authorized  to  issue.  We  have  express  provision  to  this  effect, 
though  the  power  would  exist  incidentally.  Disobedience  is 
technically  denominated  a  contempt ^  (a)  and  may  be  punished  by 
attachment,  fine,  imprisonment,  and  sometimes  sequestration  of 
property.  Moreover,  the  oflBcer  who  is  charged  with  executing  any 
process  may  call  to  his  aid  the  poMe  comitcUus^  or  power  of  the 
county ;  and  it  is  made  the  duty  of  every  person  to  render  assist- 
ance when  called  upon,  under  penalties  for  refusal.  Even  the 
military  force  of  the  county  may  be  called  out,  if  necessary.  The 
theory  is,  that  every  writ,  properly  issued,  must  be  obeyed  at  all 
hazards. 

Precipe,  (J)  The  first  step,  then,  is  to  procure  the  proper  writ  to 
be  issued.  This  is  done  by  delivering  to  the  clerk  e precipe^  which 
is  a  brief  written  order  to  liim  to  issue  the  writ  required.  It  may 
be  made  by  the  plaintiff  or  his  attorney,  but  usually  by  the  latter. 
It  names  the  court,  the  parties,  the  action,  the  writ,  and  the  dam- 
ages, in  all  which  respects  the  writ  and  pleadings  must  correspond 
with  the  precipe.  The  only  action,  in  which  no  precipe  is  required, 
is  ejectment,  where  a  copy  of  the  declaration  and  notice  takes  the 
place  of  a  writ.  Upon  filing  the  precipe,  it  is  the  duty  of  the  clerk 
to  obey  it  in  a  reasonable  time ;  and  if  he  fail  to  do  so  he  is  liable 
in  damages  on  his  official  bond.  The  only  part  of  the  precipe  which 
is  entirely  discretionary  is  the  damages,  as  to  which  the  rule  is  to 
lay  them  high  enough,  to  cover  all  that  can  by  possibility  be  recov- 
ered ;  since  you  cannot  recover  more  than  you  claim,  though  you 

(a)  Until  a  recent  date,  the  power  of  courts  to  pnnigh  contempts  has  been  left  to 
their  discretion,  controlled  only  by  precedents.  By  our  statute  of  1834,  it  is  confined 
to  three  classes  of  cases.  1.  To  the  misbehavior  of  any  person  in  their  presence,  or 
so  near  as  to  obstruct  the  administration  of  justice.  2.  To  the  misbehayior  of  their 
officers  in  their  official  transactions.  3.  To  disobedience  or  resistance,  by  any  person, 
to  any  lawful  writ,  process,  order,  rule,  decree,  or  command  of  said  courts.  And  see 
State  V.  Goff,  Wright,  78;  State  v.  Coulter,  id.  421 ;  State  r.  Nixon,  id.  768;  Monis 
V,  Marcy,  4  Ohio,  88;  Lowe  v.  The  State,  9  Ohio  State,  337;  Baldwin  ».  The  SUte, 
11  Ohio  State,  681 ;  Coe  v.  Columbus,  P.  &  L  B.  R.  Co.  10  Ohio  State,  372 ;  in  tlie 
matter  of  Hackley,  24  N.  Y.  74 ;  Shaw  v,  Shaw,  2  Swab.  &  T.  619 ;  Ex  parte  Chet- 
wynd,  /?«  Mulock,  4  Am.  Law  Register  (h.  s.)  208.  Ex  parte  Langdon,  25  Vt.  680; 
32  Vt.  263;  id.  258;  Clarke's  case,  12  Cush.  320.  The  power  to  punish  contempt 
is  inherent  in  legislative  and  judicial  tribunals ;  and  see  as  to  the  practice  in  such  cases. 
State  V.  Mathews,  37  N.  H.  460.  A  party  committed  until  he  purge  the  contempt  by 
appearing  before  the  grand  jury,  is  entitled  to  his  discharge  when  the  grand  jury  has 
been  discharged.    Ex  parte  Sfaulsby,  13  Md.  626. 

(h)  Under  the  Code,  the  first  step  is  to  file  a  petition,  setting  forth  purely  the  cause 
of  action,  which  corresponds  to  a  declaration  in  law,  a  bill  in  chancery,  and  a  libel  in 
admiralty,  and  must  be  verified  by  affidavit.  And  tiiis  petition  must  be  accompanied 
by  a  precipe ;  §  66-60.    And  see  as  to  Precipe,  Coffee  o.  The  State,  6  Ohio,  160. 

Precipe.    A.  B.  )  Court  of 

V,     >  Action  of  — — 
C.  D.  )  Damages dollars. 

The  clerk  of  the  court  of for county,  Ohio,  will  issne  a  writ  of 

-  returnable ,  and  indorse  that  suit  is  brought  to  [describe  briefiv  the 


cause  of  action.]    [Date.]  £.  F.,  Atty.  for  Piff. 
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may  less.  If  the  writ  required  be  a  capias^  attachment,  or  repleviuy 
which,  by  the  law  of  this  State,  do  not  issue  as  a  matter  of  course, 
at  the  mere  su^estion  of  the  plaintiff,  but  only  when  certain 
facts  exist,  which  are  specified  in  the  statute,  these  facts  authoriz- 
ing the  writ  must  be  evidenced  by  affidavit  of  the  plaintiff,  his 
agent,  or  attorney.  An  affidavit  is  a  written  oath  or  affirmation, 
subscribed  by  the  party  making  it,  and  certified  by  some  officer 
qualified  to  administer  oaths.  In  these  cases,  the  afiidavit  must 
accompany  the  precipe.  In  describing  the  parties  to  the  writ,  their 
additions,  occupations,  or  titles  need  not  be  stated.  If  they  have  a 
middle  name,  the  initial  letter  only  need  be  used ;  but  otherwise 
the  full  name.  In  describing  partners,  the  individual  names  are 
first  stated,  and  then  the  partnership  name.  In  describing  a  corpora- 
tion, care  must  be  taken  to  use  the  exact  name  mentioned  in  the 
charter,  since  it  can  only  be  known  by  that  name.  The  cause  of 
action  must  be  substantially  set  forth  in  the  precipe,  so  that  the 
clerk  may  indorse  it  on  the  writ ;  otherwise  the  court  will,  on 
motion,  quash  the  writ  at  the  costs  of  the  plaintiff.  The  writs  by 
which  an  action  is-  ordinarily  commenced  are  summons^  capias,  at- 
tachment,  and  replevin.  But  before  considering  these,  I  will  briefly 
describe  the  writs  of  scire  facias,  habeas  carpus,  mandamus,  and  quo 
warranto,  which  are  resorted  to  on  particular  occasions. 

Scire  Facias,  (a)  This  is  the  name  of  a  writ  founded  upon  some 
matter  of  record,  as  a  judgment  or  recognizance ;  its  purpose  being 
to  notify  the  party  against  whom  it  issues,  to  show  cause  why 
some  step  founded  upon  such  record  should  not  be  taken  against 
him.  In  this  State,  the  cases  in  which  it  may  be  issued  are  pointed 
out  by  statute  ;  and  it  is  sometimes  in  the  nature  of  a  new  action, 
but  more  generally  a  consummation  of  some  former  action.  The 
cases  in  which  it  may  be  here  issued  are  as  follows  :  1.  To  make 
joint  defendants,  who  were  not  served  with  process  originally,  par- 
ties to  a  judgment  already  recovered  against  their  co-defendants. 
2.  To  obtain  further  damages  on  a  penal  bond,  after  an  original 
judgment  for  the  whole  penalty,  in  consequence  of  new  breaches 
of  the  condition  of  such  bond  after  such  original  judgment.  3.  To 
revive  a  judgment  in  favor  of  the  executor  or  administrator  of 
a  deceased  plaintiff,  or  against  the  executor  or  administrator  of  a 
deceased  defendant,  when  the  plaintiff  or  defendant  has  died  after 
judgment ;  for  if  the  death  took  place  before  judgment,  they  are 
made  parties  to  the  suit  by  citation.  4.  To  revive  a  dormant  judg- 
ment, that  is,  a  judgment  on  which  no  execution  has  been  issued 
for  five  years.  5.  To  make  the  sui-eties  of  a  sheriff  parties  to  a 
judgment  of  amercement  against  him  for  neglect  of  duty.  6.  To 
subject  real  estate  to  the  satisfaction  of  a  judgment  rendered  by  a 
justice  of  the  peace,  when  there  is  no  personal  property  to  satisfy 
such  judgment.  7.  To  obtain  satisfaction  for  any  injury  arising 
from  the  neglect  of  duty  of  any  executor,  administrator,  or  other 

(a)  6  Dane's  Abr.  462 ;  WUcoz's  Forms,  281 ;  Wolf  v.  Ponsford,  4  Ohio,  397. 
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officer,  after  judgment  has  been  recovered  on  his  ofBcial  bond,  in 
favor  of  some  other  person.  8.  To  compel  special  bail  to  satisfy 
the  judgment  recovered  against  their  principal.  9.  To  obtain 
satisfaction  of  a  judgment  against  the  principal  in  favor  of  bail, 
who  have  been  compelled  to  pay  such  judgment.  In  all  these  cases, 
the  writ  of  scire  facias  recites  the  facts  which  authorize  it  to  be 
issued,  and  then  commands  the  sheriff  to  make  known  to  the  party, 
against  whom  it  issues,  that  he  appear  in  court  and  show  cause,  if 
any  there  be,  why  the  contemplated  step  should  not  be  taken  against 
liim.  If  he  can  be  found,  the  sheriff  serves  him  with  a  copy  of  the 
writ,  and  returns,  scire  feci;  if  not  found,  the  sheriff  returns  nihil; 
and  in  proceedings  against  special  bail,  two  returns  of  nihil  are  held 
equivalent  to  service.  All  proceedings  by  scire  facias  have  this 
peculiarity,  that  the  writ  itself  operates  as  a  declaration,  and  may 
be  pleaded  or  demurred  to,  as  will  be  explained  hereafter. 

Habeas  Corpus,  (a)  The  nature  of  this  writ  has  already  been  de- 
scribed. We  have  seen  that  it  is  the  great  writ  of  liberty,  and  that 
it  may  be  issued  in  favor  of  any  person  unlawfully  detained  in  the 
custody  of  another,  whether  under  color  of  legal  process,  or  the 
right  of  a  parent,  master,  or  guardian,  or  any  other  pretext  what- 
soever. Application  may  be  made  in  writing,  by  the  person  im- 
prisoned, or  any  other  person  in  his  behalf,  to  either  of  the  courts  in 
term  time,  or  any  judge  thereof  in  vacation.  If  the  cause  of  deten- 
tion be  legal  process,  it  must  be  set  forth  in  the  application.  If  not, 
the  truth  of  the  application  must  be  evidenced  by  affidavit.  If  the 
court  or  judge  allow  the  writ,  such  allowance  is  indorsed  on  the 
application,  and  the  time  is  fixed  for  the  return  of  the  writ.  The 
writ  is  addressed  to  the  person  holding  the  applicant  in  custody, 
and  directs  him  to  have  the  body  of  the  applicant,  together  with  the 
cause  of  detention,  before  the  court  or  judge  at  the  time  specified. 
Any  disinterested  person  may  serve  the  writ,  by  delivering  it  to  the 
person  to  whom  it  is  addressed,  and  retaining  a  copy  to  proceed 
upon  in  case  of  default.  The  writ  is  returned  by  bringing  the  person 
detained  before  the  court,  and  setting  forth  the  cause  of  detention  in 
writing.  The  court  or  judge  then  examines  into  the  cause  of  deten- 
tion, and  either  remands  the  person  back  into  custody,  or  discharges 
him,  or  holds  him  to  bail,  as  the  facts  of  the  case  may  warrant 

(d)  Ante,  p.  201.  The  proceedings  on  the  writ  are  not  affected  by  the  Code, 
§  604;  but  are  regulated  by  the  statute  of  1811.  See  act  of  March  27, 1858,  restor- 
ing section  six  of  the  act  of  Jan.  22.  1811,  and  section  nine  of  the  act  of  Feb.  8, 1847, 
and  repealing  the  act  of  April  6, 1856,  which  repealed  those  sections. 

The  form  is  as  follows:  The  State  of ,  county  of .    To [the 

person  detaining  the  applicant] .    We  command  you  that  you  have  the  body  of , 

said  to  be  detained  in  your  custody,  together  with  the  cause  of  his  detention,  hefore 

[the  court  or  judge],  at ,  on  the [name  the  day  and  hour],  to  abide  such 

order  as  shall  then  and  there  be  made  in  this  behalf;  and  have  you  then  and  there 
this  writ  with  your  doings  thereon.  Giyen  under  the  seal  of  said  court  this  [date]. 
Attest ,  clerk.     [Seal  of  court.] 

The  return  may  be  as  follows :  I  have  the  body  of  said before  the  [court  or 

judge,]  pursuant  to  the  within  order ;  and  do  certify  that  the  said  — ^—  was  by  me 

taken  mto  custody  on  the ,  and  is  now  detained  by  virtue  of  [here  set  fortli  the 

authority  for  detention.]     [Date  and  signature.] 
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Mandamus,  (a)  At  common  law  this  was  a  prerogative  writ,  and 
not  a  writ  of  right.  In  this  State,  it  is  provided  for  by  statute. 
Its  object  is  to  compel  the  performance  of  some  public  duty,  by 
some  public  person,  when  there  is  no  other  specific  legal  remedy. 
It  may  be  addressed  to  any  public  officer,  corporation,  or  inferior 
court,  requiring  them  to  do  some  specific  legal  act,  agreeably  to  law. 
It  presupposes  a  neglect  of  duty,  and  never  issues  for  a  mere  lack 
of  discretion.  Its  most  common  purpose  is  to  enforce  the  admis- 
sion of  a  person  to  an  office  to  which  he  has  been  legally  elected ; 
or  his  restoration  to  an  office  from  which  he  has  been  illegally 
removed.  It  issues  at  the  instance  of  the  party  injured,  upon  proper 
showing  made  to  the  court,  and  not  as  a  matter  of  course.  On 
application  for  a  mandamus,  the  first  step  is  to  issue  an  alternative 
mandamus,  reciting  the  facts  making  out  the  delinquency,  and 
commanding  the  delinquent  to  do  the  thing  required,  or  show  cause 
for  the  omission.  This  is  sometimes  called  a  rule  to  show  cause 
why  a  mandamus  should  not  issue ;  and  the  court  will  hear  argu- 
ment in  opposition*  to  this  application.  If  the  rule  be  granted,  and 
the  delinquent  on  being  served  refuse  to  make  any  return,  he  is  in 
contempt,  and  may  be  proceeded  against  by  attachment    If  return 

(a)  Tapping  on  Mandamas.  Proceedings  on  mandamus  are  regnlated  by  the  Code. 
The  writ  may  be  issued  to  any  inferior  tribunal,  corporation,  boai^d,  or  person,  to  com- 
pel the  performance  of  a  duty  prescribed  by  law  to  any  office,  trust,  or  station,  but  not 
so  as  to  control  judicial  discretion.  It  may  be  issued  on  the  information  of  the  party 
beneficially  interested,  supported  by  affidavit.  The  allowance  must  be  indorsed  on 
the  writ  by  the  judge  who  grants  it.  The  return  is  made  by  answer,  and  there  are 
no  other  pleadings.  Beckel  v.  Union  Township,  9  Ohio  State,  599 :  Johnes  v. 
Anditor,  4  id.  493;  State  v.  Commissioners  of  Perry  Co.  5  id.  497.  The  issues  are 
tried  as  in  any  other  civil  action.  There  may  be  a  judgment  for  damages,  and  a  tine 
not  exceeding  five  hundred  dollars.  §  609-80.  The  law  of  mandamits  is  very  fully 
discussed  in  Marbury  v.  Madison,  I  Cranch,  137 ;  Kendall  v,  Stokes,  12  Peters,  624 ; 
I>ecatur  v.  Paulding,  14  id.  497 ;  Brashear  u.  Mason,  6  How.  92;  U.  S.  v.  Seaman,  17 
id.  225 ;  U.  S.  v,  Guthrie,  17  id.  284 ;  U.  S.  u.  Addison,  22  id.  174.  And  see  State 
V.  Trustees,  2  Ohio,  108;  State  v.  Cora.  Pleas,  3  id.  49;  State  i;.  Todd,  4  id.  351; 
State  V,  Mofflt,  6  id.  358 ;  Cases  of  Turner  &  Kazer,  6  id.  542,  644 ;  Universal 
Church  V.  Trustees,  6  id.  445;  Burnet  v.  Auditor,  12  id.  54;  Smith  v.  Commissioners, 
9  id.  25;  State  v.  Treasurer,  17  id.  32, 184;  State  v.  Auditor,  19  id.  116,  125;  State  r. 
Cincinnati,  19  id.  178;  State  v.  Commissioners,  19  id.  415;  State  v.  Bailey,  7  Clarke 
(Iowa),  390;  Uollister  v.  Judges  of  District  Court,  8  Ohio  State,  201 ;  The  State  v. 
Governor  of  Ohio,  5  id.  528 ;  City  of  Zanesville  v.  Auditor  of  Muskingum  Co.  id. 
680;  Shelby  v.  Hoffman,  7  id.  450.  Cass  Township  o.  Dillon,  16  Ohio  State,  39. 
The  State  ex  rd.  Anderson  v.  Harris,  17  Ohio  Stote,  008.  The  State  ex  rd.  Hayes 
V.  C.  &  I.  R.  R.  Co.  17  Ohio  State,  103 ;  The  State  i;.  Lewis,  10  Ohio  State,  128. 
The  court  will  not  by  mandamus  compel  a  party  to  do  what  by  a  subsisting  decree 
of  injunction  he  is  prohibited  from  doing,  although  the  party  seeking  the  remedy 
by  mandamus  is  not  a  party  to  the  decree  of  injunction.  Ohio  and  Indiana  R.  R. 
Ck).  V.  Commissioners  of  Wyandot  Co.  7  id.  278.  Though  an  inferior  board  or 
tribunal  failed  to  perform  a  ministerial  duty  at  the  proper  time,  a  mandamus  will 
not  issue  to  compel  its  performance  if  it  is  no  longer  consistent  with  the  substantial 
rights  of  other  parties,  or  with  public  interests.  2for  will  it  issue  when  it  must  evi- 
dently be  abortive  and  fruitless.  logerson  v.  Berry,  14  Ohio  State,  315.  Obligations 
arising  upon  contract  merely,  and  involving  no  trust,  cannot  be  enforced  by  manda- 
mus. Com'rs  of  Ross  Co.  t\  Z.  &.  M.  Turnpike  Co.  16  Ohio  State,  308.  It  will  not 
lie  to  compel  a  judge  who  has  once  considered  and  decided  a  case  to  hear  it  again. 
Ex  parte  Newman,  14  Wall.  152.  Before  an  officer  will  be  required  by  mandamus 
to  do  an  act,  the  application  must  show  that  all  the  evidence  required  by  the  statute 
upon  which  he  is  to  act  was  placed  before  him.  Ciuciunati  College  v.  La  Rue,  22 
Ohio  St.  469. 
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be  made,  and  the  cause  shown  be  not  sufficient,  it  may  be  de- 
murred to.  If  not  true,  it  may  be  pleaded  to  and  the  issue  tried 
by  a  jury.  If  the  verdict  be  against  the  delinquent,  instead  of 
sending  the  injured  party  to  his  action  upon  the  false  return,  as 
was  the  common-law  rule,  the  court  will  render  judgment  for  the 
damages  and  costs.  And  in  addition  thereto,  whenever  the 
judgment  is  against  the  delinquent,  a  peremptory  mandamus  will 
be  ordered  forthwith.  If  the  delinquent  refuse  obedience,  he  is 
fined  at  the  discretion  of  the  court. 

Quo  Warranto,  (a)  This  is  the  name  of  a  writ  which,  at 
common  law,  might  be  issued  against  persons  or  corporations 
claiming  to  exercise  any  office  or  franchise,  for  the  purpose  of 
inquiring  into  their  authority,  and  ousting  them  from  such  office 
or  franchise,  in  case  no  authority  should  be  shown.  But  in  mod- 
ern practice  an  information^  in  the  nature  of  a  quo  warranto^  is 
most  frequently  resorted  to;  and  such  is  the  practice  in  this 
State,  as  regulated  by  statute.  This  information  is  filed  on  leave 
granted  by  the  court  in  term  time,  or  one  of  the  judges  in  vaca- 
tion, by  the  prosecuting  attorney  or  attorney-general,  either  on 
his  own  relation  or  that  of  any  individual,  or  when  directed  by 
the  governor,  general  assembly,  or  supreme  court.  When  the 
relation  is  made  by  an  individual,  it  must  be  evidenced  by  his 
affidavit.  The  cases  provided  for  are  as  follows :  1.  When  any 
person  shall  usurp  any  public  office,  civil  or  military,  or  any  fran- 
chise, or  any  office  in  a  private  corporation.  2.  When  any  civil 
or  military  officer  shall  have  done  or  suffered  any  act  which 
works  a  forfeiture  of  his  office.  3.  When  any  association  of  per- 
sons shall  assume  to  act  as  a  corporation  without  being  incorpo- 
rated. 4.  When  any  corporation  shall  have  violated  its  charter, 
or  forfeited  it  by  non-user,  or  done  any  act  amounting  to  a  sur- 
render, or  misused  or  usurped  any  franchise.  The  information 
sets  forth  specifically  the  facts  which  form  the  predicate  of  the 
proceeding,  and  is  in  the  nature  of  a  declaration.  On  motion  for 
leave  to  file  it,  the  court  may  order  notice  to  be  given  to  the  op- 
posite party,  and  hear  argument  in  opposition.  When  the  infor- 
mation has  been  filed,  a  summons  issues,  which  is  served  and 
returned  as  in  other  cases.  The  defendant  may  then  demur  or 
plead  to  the  information,  and  the  issue  is  tried  as  will  be  described 
hereafter.  When  the  complaint  is  for  usurping  an  office  claimed 
by  other  persons,  their  claims  are  set  forth  in  the  information, 
and  the  judgment  will  embrace  an  ouster  of  the  usurper,  and  an 
admission  of  the  rightful   claimant.  (6)     The  latter  may  also 

(a)  Proceedings  on  quo  warranto  are  not  affected  by  the  Code,  S  604 ;  but  are  reg- 
nlated  by  the  act  of  1838.  And  see  Ohio  R.  R.  Co.  v,  Ohio,  10  Ohio,  880;  State  v. 
Granville,  11  id.  1 ;  State  v.  Jacobs,  17  id.  143;  State  v.  Beecher,  15  id.  763,  and  16 
id.  368;  Bank  of  Mt.  Pleasant,  6  id.  241);  State  v.  Moffit,  6  id.  368;  State  f.  Brroe,  7 
id.  pt.  2,  82 ;  HuUman  v.  Honcomp,  6  Ohio  State,  2.37;  State  v,  Buckland,  6  id.  216. 
See  ante,  p.  80,  note. 

(6)  A  judgment  of  ouster  may  be  rendered  without  passing  upon  the  rights  of 
the  claimant  who  files  the  application.    Gano  v.  The  State,  10  Ohio  Sute,  237. 
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bring  his  action  on  the  case  for  damages  against  the  former,  at 
any  time  within  one  year  after  the  judgment.  When  the  pro- 
ceeding is  against  a  corporation  to  enforce  a  forfeiture,  it  must 
be  commenced  within  five  years.  Upon  judgment  of  forfeiture, 
trustees  are  appointed  to  wind  up  its  concerns  ;  and  an  action  on 
the  case  for  damages  may  be  brought  against  the  officers  of  the 
corporation,  by  any  person  injured,  at  any  time  within  three 
years  from  the  judgment.  When  the  proceeding  is  for  usurping 
a  fi*anchise  not  granted  by  the  charter,  it  must  be  commenced 
within  twenty  years,  and  in  this  case  the  judgment  is  that  of 
ouster  only.  Obedience  is  enforced,  as  in  other  cases,  by  an 
attachment  for  contempt. 

Summons,  (a).  This  is  the  name  of  a  writ,  commanding  the 
sheriff  to  summon  the  defendant  to  appear  in  court  on  a  given  day^ 
and  answer  to  the  charge  of  the  plaintiff.  If  issued  in  term  time, 
it  is  made  retum^le  forthwith.  If  in  vacation,  it  is  made  return- 
able to  the  beginning  of  the  next  term  ;  that  is,  the  defendant  is 
notified  to  appear  forthwith,  or  at  the  next  term,  as  the  case  may 
be.  This  is  in  pursuance  of  the  rule,  that  all  process  must  be 
returned  to  the  court  whence  it  issued,  which  can  only  be  when 
the  court  is  in  session.  The  term  to  which  th^  writ  is  returnable 
is  called  the  appearance  term ;  and  the  time  specified,  the  return- 
day.  When  it  becomes  necessary  to  send  process  to  another 
county,  it  is  directed  to  the  sheriff  thereof. 

Service,  The  execution  of  the  command  of  the  writ  is  denom- 
inated service,  A  summons  is  served  by  leaving  a  copy  thereof 
with  the  defendant,  which  is  called  personal  service  ;  or  leaving  it 
at  his  usual  residence,  which  is  called  service  by  copy.  As  no  writ 
is  valid  after  the  return-day,  it  must  be  served  before,  and  the 
sheriff  is  bound  to  use  reasonable  diligence.  The  return  is  indorsed 
on  the  back  of  the  writ.  If  the  sheriff  return  the  writ  "  served^'^ 
the  defendant,  though  he  makes  no  appearance  either  by  himself  or 
attorney,  is  held  to  be  in  courts  and  may  be  proceeded  against 
accordingly.  If  the  return  be  "not  found^''  another  may  be 
issued,  called  an  a/ta«,  and  a  third  called  a  plurieSy  and  so  on. 

Where  a  specific  mode  is  prescribed  for  contesting  elections,  that  roust  be  followed. 
State  V.  Marlow,  15  Ohio  State,  114. 

(a)  The  Code  makes  the  summons  the  first  process  in  all  cases  ;  requires  it  to  be 
returnable  the  second  Monday  after  date,  unless  to  another  county,  and  then  the 
third  or  fourth  Monday  at  option.    §  65-9.    The  following  is  the  usual  form  *  — 

Fona  of  Summons,    The  State  of ,  county  of .    To  the  sheriff  of  said 

county  (or  coroner  if  the  sheriff  cannot  act]     We  command  you  to  summon 

[the  defendant]  to  appear  before  our  (describe  the  court]  forth wiUi  [or  on  the  first 

day  of  the  next  term,  as  the  case  may  be],  to  answer  unto [the  plaintifrj,  in  an 

action  of  ,  in  damages  f$ ;  and  have  you  then  and  there  this  writ,  with 

your  doings  thereon.    Given  under  the  seal  of  said  court,  this  [date].    Attest 
clerk.    [Seal  of  court] 

I  have  omitted  the  word  "greeting"  in  the  address  to  the  sheriff,  as  superfluous. 

Sometimes  writs  have  the  following  tosto;  "  Witness  the  honorable 1  presiding 

judge  of  said  court]," — then  the  date,  seal,  and  attestation  of  the  clerk.  But  as  the 
j'ldge  never  signs  his  own  name,  this  adds  nothing  to  the  authority  of  the  writ,  and 
may  be  omitted.  The  writ  is  sufficiently  authenticated  by  the  seal  of  the  court  and 
the  signature  of  the  clerk. 
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indefinitely.  If  you  believe  the  defendant,  though  not  found,  to 
be  still  lurking  in  the  county,  you  may  move  the  court  to  have 
proclamation  made.  This  is  a  warning  to  the  defendant  to  ap- 
pear, published  three  successive  days  at  the  door  of  the  court-house, 
and  three  times  in  some  newspaper,  after  which  you  may  proceed  as 
if  service  had  been  made.  If  the  defendant  removed  to  another 
county  after  issuing  the  writ,  and  before  service,  you  may  have  a 
writ  to  that  county,  which  is  called  testatum  9ummon9^  and  differs 
from  the  common  writ  only  in  stating  the  fact  of  such  removal. 
This  is  allowed  on  the  ground  that  a  suit  has  been  already  com- 
menced  in  the  first  county  before  the  removal ;  the  general  princi- 
ple being,  that  suit  must  be  commenced  in  the  county  where  the 
defendant  is  at  that  time.  But  if  there  be  more  than  one  defend- 
ant, and  residing  in  different  counties,  you  may  select  the  county 
where  either  is  found ;  and  if  your  cause  of  action  be  founded  on  a 
contract,  you  may  issue  to  all  the  other  counties ;  otherwise,  you 
can  only  proceed  against  those  found  in  the  county  where  you  com- 
mence, and  may  be  under  the  necessity  of  instituting  several  suits, 
in  different  counties,  for  the  same  cause  of  action.  In  all  cases, 
however,  the  true  course  is  to  name  all  the  defendants  in  the  first 
precipe  ;  and  then  the  sheriff  will  state  in  his  return  those  not  found ; 
which  statement  will  authorize  the  requisite  proceedings  as  to 
them.  The  writ  follows  the  precipe,  in  the  description  of  the  par- 
ties, the  kind  of  action,  and  the  damages ;  and  hence  the  necessity 
for  accuracy  in  the  specifications  of  the  precipe.  On  this  writ  the 
clerk  indorses  the  cause  of  action  as  stated  in  the  precipe ;  and  If 
the  plaintiff  be  not  a  resident  of  the  county,  the  writ  must  be  in- 
dorsed by  some  responsible  freeholder  of  the  county,  as  security 
for  coats.  It  is  then  delivered  to  the  sheriff  for  service.  Usually 
this  is  done  by  the  clerk  as  a  matter  of  accommodation  ;  but  tho 
clerk  discharges  his  duty  by  delivering  it  to  the  plaintiff  or  his 
attorney.  The  sheriff  is  bound  to  make  the  service  in  a  reason- 
able time,  if  the  defendant  can  be  found  ;  and  if  he  fail  to  do  so,  or 
make  a  false  return,  he  is  liable  in  damages  on  his  official  bond. 
There  is  also  a  summary  proceeding  on  motion,  called  amercement^ 
to  enforce  this  liability.  When  the  clerk  issues  a  writ,  he  enters 
the  suit  in  its  order  on  the  appearance  docket^  by  substantially  copy- 
ing the  precipe  ;  and  when  the  writ  is  returned,  the  substance  of 
such  return  is  also  there  noted.  The  same  is  true  of  all  subsequent 
proceedings,  until  the  issue  is  made  up,  when  the  suit  is  transferred 
to  the  i%6ue  docket. 

Capiat,  (a)    This  is  the  name  of  a  writ  commanding  the  sheriff 

(a)  Under  the  Code  an  order  of  arreat  takes  the  place  of  a  capias,  as  one  of  the  fro- 
viaional  remedies,  and  may  accompanj  the  summons,  or  be  obtained  at  any  time  before 
judgment,  on  giving  security  for  damages,  and  making  affidavit  of  one  or  more  of 
the  five  following  causes:  1.  That  the  defendant  has  removed,  or  begun  to  remove, 
any  of  his  property,  to  defraud  his  creditors.  2.  Has*begun  to  convert  it  into  money 
for  that  purpose.  3.  Fraudulently  conceals  it.  4.  Has  disposed  of  it,  or  begun  to 
dispose  of  it,  to  defraud  creditors.  5.  Fraudulently  contracted  the  debt.  §  146-S. 
But  no  order  of  arrest  can  go  out  of  the  couuty.    The  person  arrested  may  be  dis* 
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to  take  the  defendant  and  have  him  before  the  court  to  answer  the 
charge  of  the  plaintiff.  It  is  called  a  capias  ad  respondendum^  to 
distinguish  it  from  another  writ,  issued  after  judgment,  called  a 
capias  ad  satisfaciendum.  In  common  language,  however,  we  call 
the  former  simply  a  capias  and  the  latter  a  ca.  sa.  It  directs  that 
the  defendant  be  compelled  to  appear,  while  a  summons  merely 
directs  that  he  be  notified.  Like  that,  it  is  made  returnable  foi-th- 
with,  or  to  the  next  term,  according  as  it  is  issued  in  term  time  or 
vacation.  There  are,  however,  certain  persons  who  are  privileged 
from  civil  arrest  at  all  times  ;  there  are  others,  who  are  privileged 
at  particular  times ;  and  there  are  certain  times  and  places,  when 
and  where  all  persons  are  privileged.  Firsts  in  this  State,  officers 
and  soldiers  of  the  revolution,  and  females  are  privileged  at  all 
times.  Secondly^  members  and  officers  of  the  federal  and  State 
legislatures ;  judges,  attorneys,  officers  of  court,  jurors,  witnesses, 
and  suitors ;  officers  and  soldiers  of  the  militia,  and  votei*s,  are  sev- 
erally privileged,  while  going  to  their  respective  places  of  duty, 
while  remaining  there,  and  while  returning.  Thirdly^  all  persons 
are  privileged  on  Sunday  and  the  fourth  of  July,  and  in  the  halls 
of  the  legislature  and  courts  of  justice,  during  the  sittings  therein. 
Against  these  classes  of  persons,  therefore,  a  capias  would  have  no 
more  effect  than  a  summons.  But  with  these  exceptions  of  privi- 
lege, the  plaintiff  may  have  a  capias  whenever  he  will  make  affi- 
davit that  the  defendant  is  indebted  to  him  in  any  sum  above  one 
hundred  dollars,  naming  the  amount ;  and  that  he  is  about  to  re- 
move his  property  out  of  the  jurisdiction,  or  convert  it  into  money, 
or  conceal  it,  or  otherwise  dispose  of  it  with  a  view  to  defraud  his 
creditors  ;  or  that  he  fraudulently  contracted  the  debt ;  or  that  he 
is  about  to  remove  his  person  from  the  jurisdiction ;  or  that  he  is 
not  a  resident  of  the  State.  The  affidavit,  (a)  as  we  have  seen, 
must  be  filed  with  the  precipe.  The  indorsement  on  the  capias  is 
the  same  as  that  on  the  summons ;  and  the  same  remarks  are 
applicable  with  respect  to  an  alias^  pluries^  or  testatum  capias.  A 
capias  is  served  by  arresting  the  defendant.     Mere  words  do  not 

charged  on  depositing  with  the  sheriff  the  amount  named  in  the  order  of  arrest,  or 
may  give  bail ;  otherwise  he  is  committed  to  jail,  and  the  plaintiff  may  be  required  to 
pay  jail  fees  weekly  in  adranoe,  which  shall  be  part  of  the  costs  in  the  case.  There 
is  no  distinction  between  appearance  and  special  bail,  the  stipulation  being,  that  if 
judgment  be  recovered  against  the  defendant,  he  shall  render  himself  amenable  to 
the  process  of  the  court  This  obligation  is  discharged  by  his  death,  imprisonment 
in  a  State  prison,  or  surrender  to  the  sheriflT,  or  by  a  legal  discharge.    §  149-73. 

(a)  Affidavit  for  a  capias.  A.  B.,  the  above  plaintiff  [or  his  agent  or  attorney], 
makes  oath  and  says,  that  C.  D.,  the  above  defendant,  is  jostly  indebted  to  the  above 
plaintiff  in  the  sura  of dollars,  in  manner  and  form  as  stated  in  the  above  pre- 
cipe, and  that  the  above  defendant  is  not  a  citizen  or  resident  of  this  State  |or  some 
other  reason  specified  in  the  statute.]  A.  B. 

Jurat.    Subscribed  and  sworn  to  before  me  a  [official  character]  this day 

of ,  in  the  year .  E.  F. 

Writ  of  Capias  [omitting  the  caption  and  attestation,  which  are  the  same  as  in  a 

summons].    We  command  you  to  take [the  defendant],  and  him  safely  keep, 

so  that  you  hare  his  body  safely  before  our  [describe  the  court]  forthwith  [or  on  the 

first  day  of  the  next  term],  to  answer  unto [the  plaintiff],  in  an  action  of 

in  damages  f ;  and  have  you  then  and  there  this  writ  with  your  doings 

thereon. 
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constitute  an  arrest.  The  sheriff  must  touch  the  body  of  the 
defendant,  or  lock  the  door  upon  him,  or  do  some  other  act  of  like 
nature.  After  once  touching  him,  he  may  break  open  his  house  to 
take  him,  but  not  before.  For,  till  then,  a  man's  house  is  his  castle 
against  civil  arrest.  If,  however,  the  outer  door  be  open,  the  sheriff 
may  enter,  even  though  he  have  to  break  au  ii^ner  door.  If  the 
sheriff,  having  it  in  his  power,  fail  to  make  the  arrest ;  or  having 
made  it,  suffer  the  party  to  escape,  he  becomes  liable  to  an  action 
for  damages  on  his  official  bond.  When  the  defendant  has  been 
thus  arrested,  he  has  an  option  of  three  things :  to  piU  in  bail ;  to 
take  the  benefit  of  the  insolvent  act;  or  to  go  in  jail ;  in  which  latter 
case  he  may  have  the  prison  limits.  I  shall  describe  these  in  their 
order. 

Bail.  There  are  two  kinds  of  bail ;  namely,  appearance  bail^  and 
special  bail;  sometimes  called  bail  below  and  bail  above.  Appear- 
ance bail  is  only  necessary  when  a  capias  issues  in  vacation.  It  is 
the  bail  given  to  the  sheriffs  for  his  own  indemnification  ;  he  being 
held  answerable  for  the  appearance  of  the  defendant  from  the 
moment  of  arrest.  It  consists  of  a  bond,  with  such  sureties  as  the 
sheriff  shall  approve,  in  double  the  amount  claimed  by  the  plaintiff, 
conditioned  that  the  defendant  shall  appear  according  to  the  exi- 
gency of  the  writ.  Upon  giving  appearance  bail,  the  defendant  is 
released  from  custody,  and  the  sheriff  returns  a  copy  of  the  bail- 
bond.  The  condition  of  this  bond  is  complied  with,  if  the  defend- 
ant appears  according  to  the  exigency  of  the  writ,  and  either  puts 
in  special  bail  in  court,  or  surrenders  himself  into  the  custody  of 
the  sheriff.  If  the  defendant  fails  to  do  either  of  these  things,  the 
plaintiff  has  an  option  of  two  remedies.  He  may  either  take  an 
assignment  of  the  bail-bond  from  the  sheriff,  and  proceed  against 
the  sureties ;  or  he  may  take  a  rule  upon  the  sheriff  to  bring  in  the 
body  of  the  defendant  during  the  term,  and,  on  failure,  compel  him 
to  pay  the  debt  and  costs  and  look  to  the  sureties  in  the  bond.  For 
the  law  regards  the  defendant  as  in  the  custody  of  the  sheriff  from 
the  moment  of  arrest  until  special  bail  is  put  in.  But  the  sheriff 
may,  for  his  own  indemnity,  put  in  special  bail  and  await  the 
result  of  the  suit.  These  steps  in  default  of  special  bail  must  be 
taken  before  filing  the  declaration  ;  otherwise  the  right  to  special 
bail  is  waived,  (a) 

Special  bail  is  given  in  the  form  of  a  recognizance^  (6)  in  which 

(a)  Bail  Bond,  Be  it  known  that  [the  defendant  and  his  sureties]  are  held  and 
firmly  bound  unto  [the  sheriff]  in  the  sum  of  $  [double  the  amount  indorsed 

on  the  writ],  for  the  payment  of  which  we  do  jointly  and  severally  bind  ourselves  by 
these  presents,  sealed  with  our  seals,  and  dated  this  [date].  But  the  condition  of 
this  obligation  is,  that  if  the  above  named  [defendant]  shall  appear  before 
the  [describe  tlie  court],  on  the  first  or  second  day  of  their  next  term  to  answer  to 

the  above  [plaintiff],  in  an  action  of ,  in  damages  S ,  then  this  obligation 

is  to  be  void.    {Signed  and  sealed  by  the  defendant  and  his  sureties.] 

(6)  Enos  i;.  Aylesworth,  8  Ohio  State,  322;  Whetstone  v.  Riley,  7  id.  614. 
Franks  v.  The  State,  12  Ohio  State,  1 ;  Calvin  v.  The  State,  id.  60 ;  State  w.  W^il- 
liams.  14  Ohio  State,  140 ;  Bishop  &  Randolph  v.  The  State,  16  Ohio  State,  419. 

Recognizance  of  Special  Bail,,    The  State  of—,  county  of  .    Be  it  remem- 
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the  defendant  and  his  sureties  acknowledge  themselves  indebted  to 
the  plaintiff  in  double  the  amount  of  the  claim,  which  they  agree 
to  pay,  if  default  be  made  in  the  conditions  of  the  recognizance ; 
which  are,  that  if  the  plaintiff  shall  prevail  in  the  suit,  the  defend- 
ant shall  either  pay  the  judgment  and  costs,  or  surrender  himself 
to  the  sheriff,  or  the  sureties  shall  pay  for  him.  Upon  giving  spe- 
cial bail,  the  clerk  makes  out  a  bail-piece^  (a)  purporting  that  the 
defendant  is  bailed  or  delivered  to  his  sureties ;  which  is  sufficient 
authority  for  them  to  take  their  principal,  wherever  they  can  find 
him,  if  they  become  apprehensive  that  he  does  not  mean  to  be 
forthcoming.  The  sufficiency  of  the  sureties  is  judged  of,  in  the 
first  instance,  by  the  clerk ;  but  the  plaintiff  has  an  opportunity  of 
objecting^  and  thereby  requiring  them  to  justify  ;  that  is,  to  make 
oath  that  they  are  worth  the  amount  named  in  the  recognizance, 
after  their  debts  are  paid.  The  subject  of  bail  is  one  of  great 
intricacy ;  but  in  this  outline  I  purposely  avoid  details.  It  will  be 
seen  by  the  view  presented,  that  the  object  of  taking  bail  is  not  to 
obtain  absolute  security  for  the  debt ;  but  only  security  for  the 
forthcoming  of  the  defendant  at  the  final  termination  of  the  suit. 
In  theory,  the  defendant  is  in  the  custody  of  the  sheriff  from  the 
time  of  giving  appearance  bail,  until  that  of  giving  the  special 
bail ;  after  which  the  sheriff's  liability  ceases;  and  the  defendant 
is  considered  to  be  in  the  custody  of  the  special  bail  sureties. 
Thus,  by  means  of  bail,  the  plaintiiGP  has  as  good  security  for  the 
final  forthcoming  of  the  defendant,  at  the  end  of  the  litigation,  as 
if  he  had  been  kept  during  all  this  time  in  the  actual  custody  of 
the  sheriff;  but  if,  at  any  time,  the  defendant  surrender  himself,  or 
be  surrendered,  into  the  custody  of  the  sheriff,  he  is  then  in  the 
same  predicament  as  if  he  had  not  given  bail ;  that  is,  he  must 
either  take  the  benefit  of  the  act  or  go  to  prison.  When  judgment 
has  been  recovered  against  the  defendant,  if  he  do  not  comply  with 
the  condition  of  the  recognizance,  the  first  step  in  order  to  fix  the 
bail,  is  to  issue  a  writ  of  capias  ad  satisfaciendum;  and  if  this  writ 
be  returned  "  not  found,"  an  action  of  debt  or  scire  facias  may  be 
commenced  against  the  bail  on  their  recognizance,  giving  fifteen 
days  between  the  service  and  return  day  of  the  writ ;  and  if  within 
that  time  the  principal  be  not  forthcoming,  the  bail  cannot  after- 
wards discharge  themselves  by  surrendering  him.  But  if,  in  the 
mean  time,  the  principal  die  or  be  imprisoned,  so  that  he  cannot 
be  taken  on  a  bail-piece,  this  will  be  a  discharge. 

bered  that  on  this  1  date] and [the  sureties],  of  the  county  aforesaid. 

personally  appeared  before  the  [describe  the  court],  and  severally  aeinowledged 

themselves  to  owe  unto  the  [plaintiflT]  the  sum  of  $ [double  the  amount  indorsed 

on  the  writ],  to  be  levied  upon  their  several  goods  and  chattels,  upon  condition,  that 

if [the  defendant]  shall  be  condemned  In  this  action,  he  shall  pay  the  costs  and 

condemnation  of  the  court,  or  be  rendered  or  render  himself  Into  the  custody  of  the 
sheriff  for  the  same,  or  that,  in  case  of  failure,  the  said  [sureties]  will  pay  the  said 
costs  and  condemnation  for  him.    Taken  and  acknowledged  the  day  and  year  above 

written  before  me [judge  or  clerk,  as  the  case  may  be.] 

(o)  Bail-Piece.     The  State  of ,  county  of ,  court  of .     Be  it 

known  that [the  defeDdant]  of  said  county,  was  delivered  to  bail  on  a  cepi 


618  CIVIL  PROCEEDINGS  IN  COURTS  OF  LAW. 

Benefit  of  the  Insolvent  Act.  If  the  defendant,  on  being  arrested, 
wishes  to  avoid  giving  appearance  bail,  in  the  first  instance,  or 
special  bail  afterwards  ;  or  if,  at  any  time,  he  wishes  to  release  his 
bail,  he  may  avail  himself  of  "  the  act  for  the  relief  of  insolvent 
debtors."  This  act  is  passed,  as  we  have  seen,  in  pursuance  of  a 
declaration  in  the  constitution,  "  that  the  person  of  a  debtor,  where 
there  is  not  strong  presumption  of  fraud,  shall  not  be  continued  in 
prison,  after  delivering  up  his  estate  for  the  benefit  of  his  creditors, 
in  such  manner  as  shall  be  prescribed  by  law."  The  design  of  the 
act  is  to  exempt  insolvent  debtoi's  from  imprisonment,  on  account 
of  any  debt  due  by  them,  at  the  time  they  apply  for  the  benefit  of 
it,  upon  the  condition  of  their  honestly  surrendering  all  their  prop- 
erty, for  the  general  benefit  of  all  their  creditors.  As  we  have 
already  seen,  it  does  not,  like  a  bankrupt  act^  discharge  the  debtor 
absolutely  from  his  debts,  but  only  from  imprisonment  on  account 
of  them  ;  for  his  future  acquisitions  still  remain  liable.  Two 
classes  of  persons  may  take  the  benefit  of  this  act ;  namely,  fir$t., 
all  persons  not  under  arrest,  who  have  resided  two  years  in  the 
State,  and  six  months  in  the  county ;  and  secondly,  all  persons 
under  arrest  in  a  civil  action,  whether  on  mesne  or  final  process, 
and  whether  residents  in  the  State  or  not.  An  officer  appointed 
by  the  court  of  common  pleas,  and  denominated  commissioner  of 
insolvents^  is  fully  empowered  to  receive  from  applicants  an  assign- 
ment of  their  property,  and  distribute  the  proceeds  among  their 
creditors.  To  prevent  fraud,  the  assignment  must  be  made  under 
oath,  and  severe  penalties  are  annexed  to  dishonesty  or  conceal- 
ment. The  proceedings  before  the  commissioner  are  only  prelim- 
inary to  a  final  examination  in  court.  But  to  secure  the  applicant 
from  imprisonment,  in  the  mean  time,  the  commissioner  grants  a 
certificate^  containing  a  schedule  of  all  the  specified  debts,  which 
secures  him  from  imprisonment  for  any  of  those  debts  until  he 
can  be  heard  in  court.  If,  after  hearing  all  objections,  the  court 
are  satisfied  that  all  has  been  fair  and  honest,  they  grant  a  fifud 
certificate^  containing  the  same  schedule,  the  effect  of  which  is,  for 
ever  to  exempt  the  applicant  from  imprisonment,  within  the  State, 
on  account  of  any  of  these  specified  debts.  The  taking  of  the 
benefit  of  this  act,  therefore,  converts  a  capias,  for  any  of  these 
debts,  into  a  summons ;  for  upon  producing  the  certificate,  the 
officer  is  bound  at  once  to  release  the  person  arrested,  without 
bail,  and  return  the  fact  upon  his  writ,  (a)  The  service,  there- 
fore, in  such  case,  only  operates  as  a  notification  or  summons  to 
the  defendant. 

Prison  limits.  (6)  If  the  defendant  when  arrested  cannot  find 
bail,  and  will  not  take  the  benefit  of  the  act,  he  must  go  to  jail. 

oorput  unto and [the  saretiesl  of  said  countj,  at  the  suit  of  '  [the 

plaintiff]   in    an    action   of ,  this    [date].    Attest, ,  clerk.     [Seal   of 

court.] 

(a)  But  this  does  not  apply  to  a  capias  from  the  federal  courts.  Duncan  p.  Darst, 
1  Howard,  801. 

(h)  See  Lucky  v.  Brandon,  1  Ohio,  49;  Lytle  o.  Davies,  2  Ohio,  277. 
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But  even  then  he  is  not  necessarily  obliged  to  remain  in  close 
confinement.  By  giving  a  bond  to  the  plaintiff,  conditioned  for 
his  safe  continuance  in  the  custody  of  the  jailer,  he  may  obtain 
the  privilege  of  prison  limits.  In  1805,  these  limits  extended 
only  four  hundred  yaitis  from  the  jail :  in  1821,  they  were  so  en- 
larged as  to  embrace  the  corporate  limits  of  the  township ;  and 
in  1833,  they  were  again  enlarged  so  as  to  embrace  the  whole 
county.  Now,  therefore,  the  bond  only  requires  the  debtor  to 
remain  within  the  county.  The  privilege  extends  to  all  persons 
imprisoned  for  debti  whether  on  mesne  or  final  process.  The  de- 
fendant must  be  actually  committed  to  prison  before  the  bond  can 
be  taken  ;  but  when  the  bond  has  been  executed,  his  privileges 
within  the  limits  are  the  same  as  those  of  any  other  person.  He 
cannot,  however,  for  a  moment  overstep  these  limits,  without 
making  his  sureties  liable.  The  sheriff  ceases  to  be  in  any  man- 
ner responsible  after  the  execution  of  the  bond.  The  sufficiency 
of  the  sureties  is  determined  by  two  judges  or  justices  of  the 
peace  ;  and  if  they  should  prove  bad,  the  plaintiff  is  without 
remedy.  When  the  defendant  takes  this  course,  the  sheriff  re- 
turns the  fact,  and  the  plaintiff  proceeds  against  him,  as  in 
custody. 

Attachment,  (a)    The  next  writ  by  which  an  action  may  be  com- 

(a)  On  the  general  subject  of  attachment,  see  the  treatises  of  Sargeant  and  Drake. 
Chapter  Third  of  the  Code  contains  the  Ohio  law  upon  the  subject.  An  attachment 
may  be  had  at  or  after  the  commencement  of  a  suit  for  the  recovery  of  money  in 
nine  cases ;  1.  When  one  of  tiie  defendants  is  a  foreign  corporation  or  a  non-resident, 
the  claim  being  founded  on  a  contract,  judgment,  or  decree.  2.  Has  absconded  with 
intent  to  defraud  creditors.  8.  Haa  left  the  county  to  avoid  process.  4.  Conceals 
himself  for  that  purpose.  5.  Is  about  to  remove  his  property  to  defraud  creditors. 
6.  Is  about  to  convert  it  into  money  for  tlmt  purpose.  7.  Has  property  whicli  he 
conceals.  8.  Has  disposed,  or  is  about  to  dispose,  of  his  property,  to  defVaud  cred- 
itors. 9.  Fraudulently  or  criminally  contracted  the  debt  or  incurred  the  obligation 
on  which  the  suit  is  brought.  Amendment  of  February  16, 1865.  Under  this  amend- 
ment an  attachment  may  issue  in  a  suit  for  damages  for  an  assault  and  battery. 
Sturdevant  v.  Tuttle,  22  Ohio  St.  111.  Some  one  of  which  oauses  must  be  shown  by 
affidavit.  For  the  detail  of  proceedings,  I  refer  to  the  Code.  As  to  the  dissolution 
of  attachments,  see  act  of  March  11,  1857;  Watson  v.  Sullivan,  5  Ohio  State.  42. 
As  to  the  form  of  the  affidavit,  see  Harrison  v.  King,  9  Ohio  State,  388 ;  Coston  v, 
Paige,  id.  897.  Emmitt  r.  Yeigh,  12  Ohio  State,  885.  An  affidavit  merely  setting 
forth  a  belief  thnX  ground  exists  without  stating  facts  is  not  sufficient.  Duntevy  &  Co. 
V.  Schwartz,  17  Ohio  State,  640;  Gumer  ».  White,  28  Ohio  St.  192.  Our  first  at- 
tachment  laws  were  those  adopted  from  Pennsylvania  and  New  Jersey  in  1796. 
Since  that  time  we  have  always  had  an  attachment  law  of  which  the  outlines  are 
given  in  the  text.  It  has  been  held  that  jurisdiction  attaches  from  the  levy  upon 
the  property,  so  that  the  subsequent  debt  of  the  debtor  will  not  interrupt  proceed- 
ings. Cochran  v.  Loring,  17  Ohio,  509.  When  the  record  does  not  show  publication 
of  notice,  it  maybe  proved  by  parol.  Parker  v.  Miller,  9  Ohio,  108;  nor  will  an 
imperfect  'record  ritiate  the  proceedings,  where  the  flies  show  all  that  was  neces* 
sary.  Mitchel  v,  Eyster,  7  Ohio,  pt.  1,  267.  The  purchaser  under  attachment  ob- 
tains a  title  paramount  to  that  conveyed  by  a  non-resident  debtor  before  the  writ 
issued,  but  not  recorded  until  after.  Parker  v.  Miller,  9  Ohio,  108.  Proceedings 
in  attachment  under  the  Code  will  reach  an  equitable  interest.  Carty  v.  Fenste- 
maker,  14  Ohio  State,  457.  A  purchaser  under  an  attachment  takes  subject  to  all 
equities  unless  he  can  protect  himself  as  a  bond  fide  purchaser  with  notice. 
Byers  v.  Wackman,  16  Ohio  State,  441.  Where  there  is  no  personal  service,  the 
judgment,  though  in  form  personal,  has  no  efiect  beyond  the  property  attached  in 
that  suit.    No  general  execution  can  be  issued  for  any  balance  unpaid  after  the 
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menced,  is  a  unit  of  attachment  It  may  be  resorted  to  whenever 
the  cause  of  action  is  founded  on  a  contract,  judgment, or  decree; 
and  the  debtor  absconds^  or  is  not  a  resident  of  the  State,  so  that  a 
capias  or  summons  cannot  reach  him.  These  facts  must  be  evi- 
denced by  an  affidavit  (a)  of  the  plaintiff  or  his  agent,  accompany- 
ing the  precipe.  The  writ  of  attachment  commands  the  sheriff  to 
attach  the  property  of  the  defendant  of  evert/  description  within  the 
county.  It  must  be  done  in  the  presence  of  two  disinterested  per- 
sons, who  make  out  an  inventory  of  the  property  attached,  under 
oath.  If  the  defendant  has  no  tangible  property  which  can  be  at- 
tached, but  has  debts  due  him,  or  property  in  the  hands  of  other 
pei*sons,  this  is  stated  in  the  affidavit ;  and  the  debtors  or  persons 
having  the  property  may  be  gamisheed;  which  is  done  by  notifying 
them  of  the  suit,  after  which  they  are  held  liable  for  the  amount, 
and  may  be  compelled  to  answer  under  oath  as  to  the  facts.  (6) 
Notice  of  the  suit  is  given  by  advertisement,  and  it  must  stand 
three  terms  before  judgment.  The  defendant  may  appear  at  any 
time  before  judgment,  and  by  putting  in  special  bail,  or  surrender- 
ing himself  into  custody,  discharge  his  property.  The  attaching 
creditor  does  not  attach  for  himself  alone,  but  for  the  equal  benefit 
of  all  creditor  who  may  file  their  claims  in  time.  As  the  defend- 
ant, by  these  proceedings,  may  be  deprived  of  his  property  without 
having  what  is  called  his  day  in  courts  or  even  actual  notice  of  the 
suit,  our  court  has  manifested  a  disposition  to  construe  the  statute 
strictly.  If,  therefore,  any  one  of  several  joint  debtors  is  within  the 
State,  the  property  of  the  rest  cannot  be  attached.  If  the  sheriff 
attach  personal  property,  he  may  return  it  to  the  party  in  posses- 
sion upon  liis  giving  bond  in  double  the  appraised  value,  con- 
ditioned for  the  forthcoming  of  the  said  property  or  its  appraised 
value  in  money  to  answer  the  judgment.  If  this  be  not  done,  the 
sheriff  retains  possession.  In  either  case,  he  returns  an  inventory 
and  appraisement.  If  the  property  be  of  a  perishable  nature,  the 
court  on  motion  will  order  it  to  be  sold.     If  the  sheriff  cannot 

attached  property  is  exhausted.  No  sait  can  be  maintained  on  such  judgment  in 
the  same  court,  or  any  other,  nor  can  it  be  used  as  evidence  in  any  otiier  proceeding 
not  affecting  the  attached  property ;  nor  could  the  costs  in  that  proceeding  be  col- 
lected out  of  any  other  property  than  that  attached  in  the  suit.  Cooper  v.  Reynolds, 
10  Wall.  808. 

(a)  Affidavit  for  a  Writ  of  Attachment.    A.  B.,  the  above  plaintiff,  makes  oath  and 

says,  that  C.  D.,  the  above  defendant,  is  justly  indebted  to  him  in  the  sum  of 

dollars  in  manner  and  form  as  stated  in  the  above  precipe ;  and  is  not  a  citizen  or 

resident  of  this  State  [or  absconds] ;  and  that is  in  possession  of  the  following 

goods  and  chattels  [describe  them f  belonging  to  the  said  defendant,  and  is,  otherwise 
indebted  to  the  said  defendant.     [JwtU  as  before.]  A.  B. 

Writ  of  Attachment.  We  command  you  to  attach  the  lands,  tenements,  goods, 
chattels,  rights,  credits,  moneys,  and  effects  of  —  [the  defendant]  wheresoever 
they  may  be  found,  and  the  same  to  keep,  or  so  provide  that  the  same  or  the  value 
thereof  may  be  forthcoming  to  answer  the  judgment  of  [describe  the  court]  in  an 

action  of ,  therein  prosecuted  by [the  plaintiff],  in  damages  % , 

on  the  first  day  of  their  next  term ;  and  have  you  then  and  tnere  this  writ  with  your 
doings  thereon. 

(b)  The  act  of  March  17,  1856,  repeals  section  200  of  the  Code,  and  substitutes 
for  it  more  eflfective  proceedings  for  securing  property  in  the  hands  of  garnishees. 
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come  at  the  property,  he  garnishees  the  person  having  it  in  pos- 
session, by  serving  him  with  a  copy  of  the  writ  and  affidavit ; 
together  with  a  notice  to  appear  at  the  next  term  of  the  court, 
and  answer  such  questions  as  may  be  put  to  him  touching  the 
property  or  credits  in  his  hands  belonging  to  the  defendant. 
Written  interrogatories  are  thereupon  filed,  to  which  the  garnishee 
must  put  in  written  answers  under  oath.  Upon  proper  showing, 
the  garnishee  may  be  compelled  to  give  security  for  the  forthcom- 
ing of  such  property  or  credits,  (a)  Upon  the  return  of  the  writ, 
it  is  the  duty  of  the  clerk,  on  demand  of  the  plaintiff,  to  make  out 
an  advertisement  of  the  pending  of  the  attachment  within  thirty 
days,  which  must  be  published  for  six  weeks  in  some  newspaper. 
The  declaration  and  subsequent  proceedings  are  the  same  as  if 
the  suit  had  been  commenced  by  a  summons  or  capias ;  except 
that  the  defendant,  unless  he  appear  and  plead,  must  be  called 
and  defaulted  at  the  first  and  second  term ;  and  judgment  cannot 
be  had  against  him  until  the  third  term.  (6)  In  the  mean  time, 
all  other  creditors  may  file  their  declarations,  and  thus  come  in 
for  their  share  of  the  proceeds  of  the  property  attached. 

Replevin,  (c)  The  nature  of  this  action,  as  regulated  by  our 
statute,  has  already  been  described.  The  affidavit  (d)  accompany- 
ing the  precipe,  after  specifying  the  goods  to  be  replevied,  must 
state  that  they  belong  to  the  plaintiff ;  that  they  are  wrongfully 
detained  by  the  defendant,  and  that  they  were  not  taken  in  exe- 
cution on  any  judgment  against  him ;  nor  for  any  tax,  fine,  or 
amercement  assessed  against  him ;  nor  by  virtue  of  any  writ  of 
replevin  or  other  process  issued  against  him.     The  writ  (e)  com- 

(a)  The  garnishee  is  not  necessarilj  exempted  from  an  existing  liability  to  pair 
interest  during  the  pendency  of  the  proceedings  upon  his  indebtedness  to  the  defend- 
ant on  attachment.    Candee  t;.  Webster,  9  Ohio  State,  452. 

(6)  When  suit  against  a  non-resident  is  brought  by  attachment  and  publicatioii, 
and  judgment  is  rendered  not  only  for  the  proceeds  of  the  property  seized,  but  for 
the  entire  claim  sued  on,  such  judgment  is  not  a  personal  claim  and  has  no  validity 
beyond  the  limits  of  the  State  wherein  the  judgment  is  rendere<l.  It  has  been  held 
in  many  of  the  States,  however,  that  under  such  judgment,  any  property  of  the  non» 
resident  debtor  found  within  the  State  may  be  taken  and  sold.  But  the  Supreme 
Court  of  the  United  States  in  Pennoyer  ».  Nefif,  95  U.  S.  714,  decided  that  such  judg- 
ment is,  except  as  to  the  property  taken  by  the  attachment,  a  nullity,  and  execution 
and  sale  thereunder  are  void  and  pass  no  title,  and  the  non-resident  debtor  can  in 
ejectment  recover  land  so  sold,  from  the  purchaser  or  his  assigns.  The  dissenting 
opinion  of  Mr.  Justice  Hunt  presents  the  decisions  of  the  State  courts  to  the  con- 
trary. 

(c)  This  proceeding  is  iregulated  by  the  Code,  pursuant  to  which,  the  plaintiff  may, 
at  the  commencement  of  an  action  to  recover  possession  of  specific  personal  prop- 
erty, or  at  any  time  before  answer,  obtain  an  order  of  delivery,  upon  making  affidavit 
similar  to  that  in  the  text  And  the  proceedings  of  the  sheriff  are  also  nearly  the 
same.    §  174-90.    See  Morris  on  Replevin. 

(</)  Affidavit  for  a  Writ  of  Replevin,  A,  B.,  the  above  plaintiff,  makes  oath  and 
says,  that  he  has  good  right  to  the  possession  of  the  goods  and  chattels  described  in 
the  above  precipe  ;  that  the  same  are  wrongfully  detained  by  C.  D.,  the  above  defend- 
ant; and  that  the  same  were  not  taken  in  execution  on  any  judgment  against  the 
said  plaintiff,  nor  for  the  payment  of  any  tax,  fine,  or  amercement  assessed  against 
him,  nor  by  virtue  of  any  writ  of  replevin,  or  other  mesne  or  final  process  whatever, 
issued  against  him.     [Jurat  as  before.]  A.  B. 

(e)  Writ  oflie^eum  [omitting  caption  and  attestation.]  We  command  you  to 
cause  to  be  replevied  unto [the  plaintiff],  the  goods  and  chattels  following,  to 
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mands  the  sheriff  to  cause  the  goods  mentioned  in  the  affidavit  to 
be  replevied  to  the  plaintiff;  and  also  to  summon  the  defendant  to 
appear  and  answer  for  the  unlawful  detention  thereof.  In  exe- 
cuting this  writ,  the  sheriff  may  break  open  any  building  in  which 
the  property  may  be,  if  peaceable  entry  be  refused.  But  before 
the  property  be  delivered  to  the  plaintiff,  it  must  be  appraised  by 
two  disinterested  freeholders,  under  oath  administered  by  the 
sheriff ;  and  the  plaintiff  must  give  bond  (a)  to  the  defendant  in 
double  the  appraised  value,  conditioned  to  prosecute  the  suit  to 
effect  and  abide  the  judgment.  This  bond  and  an  inventory  of 
the  replevied  goods  are  returned  by  the  sheriff,  and  the  suit  pro- 
ceeds as  in  other  cases. 

Appearance.  (J)  We  have  now  traced  the  proceedings  up  to 
the  time  of  the  defendant's  appearance  in  court.  Anciently,  the 
defendant  was  required  to  appear  personally,  or  by  attorney,  in 
coui*t,  and  cause  an  entry  to  be  made  of  that  fact  on  the  record. 
This  appearance  might  be  enforced  by  proceeding  to  outlawry^ 
which  placed  the  defendant  and  his  property  beyond  the  protection 
of  the  Law.  But  nothing  of  this  kind  exists  in  our  practice. 
Appearance  by  attorney  is  generally  equivalent  to  a  personal  ap- 
pearance ;  and  as  a  motive  for  causing  such  appearance  to  be 
made,  we  substitute  the  consequences  of  default  in  the  place  of 
outlawry.  The  theory  of  all  judicial  proceeding  is,  that  after  ser- 
vice and  return  of  process,  the  defendant  is  to  be  treated  as  in 
court.  This  is  actually  true  only  when  the  process  is  a  capias  or 
habeas  corpus.  In  all  other  cases,  where  the  process  does  not  re- 
quire the  body  to  be  brought  into  court,  but  merely  a  notification 
to  appear,  the  defendant  is  either  considered  to  be  in  court,  after 
service  and  return  of  process,  so  that  he  may  be  proceeded  against 
to  judgment  without  any  act  on  his  part ;  or,  if  necessary  to 
the  purposes  of  justice,  as  in  cases  of  mandamus  and  quo  war- 
ranto^ his  actual  appearance  may  be  enforced  by  attachment  for 
contempt.  But,  otherwise,  we  substitute  a  virtual  for  an  actual 
appearance.  It  being,  however,  an  established  rule,  that  an 
appearance  cures  all  defects  in  process,  it  becomes  imporfcint  to 
know  what  constitutes  an  appearance  for  this  pui-pose.     When 

wit  [describe  them  as  in  the  precipe],  which  — —  [the  defendant]  wrongfully  detains 
from  [the  plaintiff],  as  is  claimed ;  and  also  to  summon  the  said  [defendant]  to  ap- 
pear at  the  next  term  of  [describe  the  court]  to  answer  note  [the  plaintiff  ]  for  the 
unlawful  detention  of  the  said  goods  and  chattels,  in  damages  f  ,and  haye  joa 

then  and  there  this  writ  with  your  doings  thereon. 

(a)  Repievin  Bond.    Be  it  known  that  the  [plaintiff  and  his  sureties]  are  held  and 

firmly  bound  unto  [the  defendant]   in  the  sum  of  9 [double  the  apprised 

▼alue],  for  the  payment  of  which  we  do  jointly  and  severally  bind  ourselves  l>^ 
these  presents,  sealed  with  our  seals  and  dated  this  [datej.  But  the  condition  of  tins 
obligation  is,  that  whereas  the  said  [plaintiff],  on  the  [date  of  the  writj,  sued  out  of 
the  [describe  the  court],  a  writ  of  replevin  against  the  said  [defendant],  lor  the  follow- 
ing goods  and  chattels,  to  wit  [describe  them],  which  writ  is  returnable  to  the  next 
term  of  the  court;  now  if  the  said  [plaintiff]  shall  prosecute  the  said  suit  to  effect, 
and  pay  all  costs  and  damages  whicli  shall  be  awarded  against  him,  then  this  obliga- 
tion shall  be  void.     [Signatures  and  seals.] 

{b)  Steph.  on  Plead.  29,  84. 
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the  process  is  a  capias  the  entering  of  special  bail  is  considered 
an  appearance ;  and  in  all  other  cases,  the  filing  of  a  plea  or 
demurrer,  or  doing  any  other  act  of  record,  is  considered  an 
appearance ;  but  the  entering  the  attorney's  name  on  the  margin 
of  the  docket  is  not.  At  any  time  before  appearance,  as  thus 
described,  the  defendant  may  move  to  have  the  process  quashed 
for  irregularity  or  infoimality. 

§  211.  Pleading,  (a)     Having  described  the  process  by  which 

(a)  On  the  gabject  of  pleading,  see  8  Black.  Com.  chap.  20.  21 ;  1  Swift's  Dig.  b,  3, 
chap.  14-21.  For  the  theory  of  pleading,  the  best  book  is  that  of  Stephen,  and  the 
next,  Gould  or  Lawes.  For  the  practice,  the  best  work  is  that  of  Chitty ;  the  first 
volume  contains  the  general  principles,  and  the  second  and  third,  the  forms  of  plead- 
ing. 

Pleading  under  the  Code,  The  code  demolishes  the  immense  fabric  of  special 
pleading  in  this  summary  manner :  "  Tiie  rules  of  pleading  heretofore  existing  in 
civil  cases  are  abolished ;  and  hereafter  the  forms  of  pleading  in  civil  actions  in  courts 
of  record,  and  the  rules  by  which  their  sufficiency  may  be  determined,  are  those  pre- 
scribed by  this  code."  §  83.  "  The  only  pleadings  allowed  are :  1.  The  petition 
by  the  plaintiff.  2.  The  answer  or  demurrer  by  the  defendant  3.  The  demurrer  or 
rejifif  by  the  plaintiff."  §  84.  The  demurrer  to  the  reply  by  the  defendant,  and  a 
cross-petition  by  the  defendant,  are  added  by  the  act  of  April  8,  1857.  It  will  thus 
be  seen  that  the  system  of  the  Code  very  closely  resembles  those  of  a  chancery  and 
admiralty  pleading,  to  which  frequent  reference  must  of  course  be  made  in  settling 
doubtful  questions.    The  following  is  an  outline  :  — 

Petition,  The  petition  must  contain  :  1.  The  names  of  the  court,  county,  and  par- 
ties. 2.  A  statement  of  the  facts  in  ordinary  and  concise  language,  and  without 
repetition.  8.  A  demand  of  the  relief  claimed.  If  money,  the  amount,  and  time 
from  which  interest  is  to  be  computed,  must  be  stated.  Where  there  is  more  than 
one  cause  of  action,  each  must  be  separately  stated  and  numbered.  §  85,  86.  Mc- 
Kinuey  o.  McKinney,  8  Ohio  State,  423.  Where  the  petition  has  but  one  cause  of 
action,  the  facts  cannot  be  subdivided  so  as  to  present  fictitiously,  as  in  pleadings  at 
common  law,  two  causes  of  action.    Sturges  v.  Burton,  8  Ohio  State,  215. 

Demurrer.  The  defendant  may  demur  to  the  petition  for  either  of  six  causes 
appearing  upon  its  face :  1.  Want  of  jurisdiction.  2.  Incapacity  of  plaintiff  to  sue. 
3.  Another  action  pending.  4.  Defect  of  parties  plaintiff  or  defendant.  5.  Mis- 
joinder of  causes  of  action.  6.  No  cause  of  action.  The  first  five  causes  must  be 
stated  specially.  If  the  causes  do  not  appear  in  the  petition,  they  may  be  set  up  by 
answer.  If  not  objected  to  in  either  way,  they  are  waived,  except  the  first  and  last. 
If  there  be  several  causes  of  action,  there  may  be  a  demurrer  to  one,  and  answer  to 
another.  §  87-01.  If  a  demurrer  be  overruled,  leave  may  be  given  to  answer,  or 
reply,  if  there  be  merits.  If  sustained,  there  may  be  an  amendment,  if  the  defect 
can  be  remedied.  §  136, 139.  As  to  demurrer  to  the  answer  for  insufficiency,  see 
State  V.  Harper,  6  Ohio  State,  607. 

Answer.  The  answer  must  contain:  1.  A  general  or  specific  denial  of  each  material 
allegation  intended  to  be  controverted.  2.  A  statement  of  any  new  matter  constitut- 
ing a  defence,  counter-claim,  or  set-off.  This  may  be  either  legal  or  equitable ;  and  if 
there  be  several,  each  must  be  separately  stated  and  numbered,  and  must  refer  intel- 
ligibly to  the  cause  of  action  intended  to  be  answered.    §  92,  93. 

liepfy.  There  is  no  reply  except  to  a  counter-claim  or  set-off.  To  this  the  plaintiff 
may  either  demur  specially,  or  reply.  In  his  reply  he  may  deny  generally  or  specifi- 
cally whatever  he  controverts,  and  set  up  new  matter  in  defence.  Or  he  may  demur 
to  part,  and  answer  the  rest  §  101,  102.  See  act  of  April  8,  1857,  substituting  new 
provisions  for  sections  84,  101,  and  107,  of  the  Code,  and  allowing  a  reply,  where  new 
matter  is  set  up  in  the  answer. 

General  Rules.  Every  pleading  must  be  subscribed  by  the  party  or  his  attorney. 
Either  party  may  annex  to  his  pleading,  other  than  a  demurrer,  pertinent  interroga- 
tories to  be  answered  under  oath.  Act  of  March  6,  1857.  And  every  pleading  of 
fact  must  be  verified  by  the  affidavit  of  the  party,  his  agent  or  attorney,  that  he 
believes  the  facts  stated.  It  is  provided,  however,  that  such  verification  shall  not  be 
used  against  the  party  in  any  criminal  proceeding,as  proof  of  a  fact  admitted  or  alleged ; 
nor  shall  it  make  other  or  greater  proof  necessary  on  the  part  of  the  adverse  party. 
If  the  action,  counter-claim,  or  set-off  be  founded  on  an  account,  note,  bill,  or  other 
writing,  as  evidence  of  indebtedness,  a  copy  must  be  attached  to  and  filed  with  tiie 
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the  defendant  is  brought  actually  or  virtually  into  court,  I  am  next 
to  consider  the  proceedings  which  take  place  in  court.  Of  these, 
the  first  in  order  are  the  pleadings ;  by  which  are  meant  the 
formal  statements  of  the  complaint  and  defence,  by  the  counsel  of 
the  parties,  preliminary  to  a  trial.  The  professed  object  of  these 
rules  of  pleading  is  to  bring  the  parties  to  what  is  called  an  issue  ; 
that  is,  to  extract  from  their  allegations  the  exact  matter  in  con- 
troversy, divested  of  every  thing  extraneous,  and  resting  upon 
direct  affirmation  and  negation.  At  first  view,  this  would  seem  to 
be  an  easy  thing.  If  the  plaintiff  only  state  with  clearness  and 
precision  the  nature  of  his  complaint,  and  the  defendant  do  the 
same  with  regard  to  his  defence,  one  would  suppose  that  an  issue 
might  thus  be  made  without  any  artificial  rules ;  but  instead  of 
this,  special  pleading  has  been  wrought  up  by  a  series  of  refine- 
ments, into  an  art  so  difficult,  that  it  requires  years  of  study  and 
practice  to  master  it.  Anciently,  the  pleadings  were  conducted 
orally ^2inA  taken  down  by  the  clerk.  Up  to  1353,  the  record  was 
in  Norman  French;  from  which  time  to  1730,  it  was  in  Latin; 
and  since  the  latter  epoch  it  has  been  in  English.  When  the 
pleadings  ceased  to  be  oral,  a  distinct  class  of  lawyers  grew  up, 
called  special  pleaders^  who  were  compensated  for  their  labor  in 
proportion  to  the  number  of  words  employed.  From  these  facts 
four  important  consequences  have  resulted  ;  namely :  Firsts  the 
pleadings  are  still  expressed,  as  if  made  orally^  and  taken  down  by 
the  clerk.  Secondly^  the  style  of  pleading  is  exceedingly  clumsy 
and  awkward,  being  for  the  most  part  a  very  literal  translation  of 
the  old  French  or  Latin.  Thirdly^  pleadings  are  redundant  beyond 
all  example,  being  stretched  out  and  amplified,  by  means  of  pleo- 
nasms, synonymes,  and  tautologies,  to  the  utmost  possible  length 
in  order  to  increase  the  fees.  This  abuse^  however,  has  been  par- 
tially reformed  in  this  country,  by  abolishing  the  English  rule  of 
compensation,  and  having  no  distinct  class  of  special  pleadera. 

pleading,  or  reason  assigned  for  not  so  doing.  Everj  material  allegation  of  the  peti- 
tion not  controverted  bv  the  answer,  and  of  the  answer,  setting  up  a  counter-claim  or 
set-off,  not  controverted  by  the  rcplj,  is  to  be  taken  as  true,  except  as  to  value  or 
amount  of  damage.    §  lOS^-dO. 

Amendments.  The  Code  is  very  liberal  with  respect  to  amendments.  They  may 
be  made  before  or  after  judgment,  in  furtherance  of  justice,  and  on  such  terms  as 
may  be  proper,  in  any  pleading,  process,  or  proceeding,  provided  they  do  not  sub- 
stantially change  tlie  claim  or  defence.  And  in  every  stage  of  the  action,  the  court 
must  disregard  any  error  or  defect  in  the  pleadings  or  proceedings,  which  does  not 
affect  the  substantial  rights  of  tlie  adverse  party,  and  not  reverse  a  judgment  by 
reason  tliereof.  No  variance  is  to  be  deemed  material,  unless  it  lias  actually  misled 
the  adverse  party  upon  the  merits.  The  courts  have  been  extremely  liberal  in  con- 
struing this  rule ;  but  pleaders  have  occasionally  gone  beyond  even  the  limit  they 
have  fixed;  as  in  the  case  of  Thatcher  v.  Hersey,  21  Ohio  State,  668,  where  the 
plaintiff  in  his  petition  sued  for  work  done  in  the  construction  of  a  mill-dam,  and  on 
the  trial  proved  work  done  in  a  harvest  field,  the  court  held  such  evidence  wrongly 
admitted,  thongh  the  defendant  neither  alleged  nor  offered  to  prove  that  he  had  been 
misled.  Facts  occurring  after  petition,  answer,  or  reply,  may  be  set  up  on  leave,  by 
a  supplemental  pleading.    §  131-44.    Doty  v.  Kigour,  9  Ohio  State,  533. 

Such  is  an  outline  of  pleading  according  to  the  Code ;  and  it  would  be  difficult  to 
imagine  a  system  more  simple,  just,  and  efficient.  Defects  will  doubtless  be  dis- 
covered, but  they  can  be  easily  remedied. 
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Fourthly^  the  system  of  pleading  abounds  with  exceeding  subtlety 
and  technicality.  (The  common  observer  would  be  apt  to  regard  it 
as  a  wonderfully  elaborate  monument  of  the  misdirected  ingenuity 
of  man.  Those,  however,  who  have  spent  the  best  part  of  their 
lives  in  exploring  its  mysteries,  hold  it  to  be  the  perfection  of  logic^ 
Between  these  opinions  it  is  not  necessary  for  me  to  decide.  We 
take  the  system  as  it  has  come  down  to  us  from  by-gone  ages, 
with  now  and  then  an  innovation  where  changes  have  been  most 
urgently  demanded  ;  and  it  will  be  my  aim  in  this  outline  to  bring 
into  view  some  of  its  leading  characteristics,  without  entering  at 
all  into  details. 

Declaration,  The  pleadings  commence  with  the  plaintiff  ^s  state- 
ment of  his  case,  which  is  called  the  declaration^  narration^  or  count. 
The  caption  specifies  the  State,  county,  court,  and  term,  the  name 
of  the  parties  and  of  the  action.  Then  follows  a  full  and  formal 
description  of  the  cause  of  action,  which  forms  the  main  body  of 
the  declaration,  and,  of  course,  varies  according  to  the  circum- 
stances of  each  case ;  but  the  precedents  collected  in  the  books  of 
pleading  are  now  so  numerous,  as  to  meet  almost  every  case  that 
can  arise.  The  conclusion  states  the  damages  as  laid  in  the  precipe 
and  writ  The  declaration  thus  framed,  is  signed  by  the  plaintiff's 
attorney,  and  filed  in  the  clerk's  office,  where  a  copy  is  made  out 
for  the  other  party.  The  time  within  which  pleadings  must  be 
filed,  is  regulated  by  certain  rules,  which  the  courts  are  authorized 
to  establish ;  and  which  become  the  law  of  the  court  establishing 
them.  These  rules  generally  require  the  pleadings  to  be  closed, 
and  the  case  brought  to  issue,  during  the  vacation  next  after  the 
appearance  term  ;  and  the  consequence  of  a  failure  on  either  side, 
without  good  cause,  will  be  a  judgment  of  some  kind  against  the 

Sarty  in  default  If  for  example,  the  plaintiff  neglect  to  file  his 
eclaration  within  the  time  required  by  the  rules,  it  will  be  in  the 
power  of  the  defendant  to  have  a  judgment  of  nonsuit.  With  these 
remarks  I  proceed  to  lay  down  some  general  rules  for  framing  dec- 
larations, (a) 

(a)  The  merely  formal  parts  of  a  declaration  are  the  caption  and  conclusion,  which 

are  the  same  in  all  declarations.     The  caption  is  as  follows  :  "  The  State  of , 

county  of ,  Court  of  Common  Pleas. Term,  in  the  year .    A.  B. 

by ,  his  attorney,  complains  of  C.  D.  in  an  action  of ."    Then  follows 

the  deacriptiwi  part,  beginning  :  "  For  that,"  &c.,  for  which  see  the  specimens  annexed 
to  a  description  of  the  several  actions.    The  cmdusion  is  as  follows :  "  To  the  damage 

of  the  plaintiff dollars,  and  therefor  he  sues."    The  following  is  a  specimen  of 

a  complete  declaration  in  case  for  immoderately  riding  a  horse  :  — 

The  State  of  Ohio,  Hamilton  County,  Court  of  Common  Pleas,  November  Term, 
.  in  the  year  1S42. 

A.  B.  by  E.  F.,  his  attorney,  complains  of  C.  D.  in  an  action  of  case ;  for  that 
heretofore,  to  wit,  on  the  first  day  of  January,  in  the  year  1842,  to  wit,  at  the  county 
aforesaid,  the  defendant  hired  of  the  plaintiff  a  certain  horse  to  ride  from  Cincinnati 
to  Lebanon  and  back  again,  for  a  certain  sum  of  money  agreed  on  between  them  ; 
and  the  plaintiff  then  and  there  delivered  to  the  defendant  the  said  horse  for  the  pur- 
pose aforesaid  ;  and  the  defendant  then  and  there  so  immoderately  rode  the  said 
horse,  that  by  reason  thereof,  and  for  want  of  due  care,  the  said  horse  afterwards,  to 
wit,  on  the  same  day,  died,  to  the  damage  of  the  plaintiff  one  hundred  dollars,  and 
therefor  he  sues. 

By  E.  F.,  attorney  for  pl'fl. 
40 
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Fulness.  The  declaration  must  contain  upon  its  face  a  complete 
cause  of  action.  The  omission  of  any  material  fact  will  either 
occasion  a  loss  of  the  cause,  or  expense  or  delay  in  ameTuling  the 
defective  part.  The  ancient  rigor  of  the  law  did  not  permit  amend- 
ments ;  but  the  English  statute  of  jeofails  first  provided  for  them, 
and  this  has  been  generally  imitated  in  this  country.  In  this  State, 
provision  is  made  for  amending  any  of  the  proceedings  in  civil 
suits,  at  any  time,  upon  such  terms  as  the  court  shall  prescribe.  So 
that  a  slip  of  the  pen,  or  an  error  in  judgment,  will  not  now  defeat 
a  meritorious  cause.  But  while  every  material  fact  must  be  stated, 
care  should  be  taken  to  avoid  immaterial  averments;  because  there 
is  an  arbitrary  rule  which  requires  a  party  to  prove  what  he  alleges, 
though  not  necessary  to  have  been  alleged,  (a) 

Certainty.  The  certainty  required  in  pleadings  includes  both 
precision  and  particularity,  as  opposed  to  ambiguity  and  generality. 
The  rule  is,  that  when  a  pleading  admits  of  two  constructions,  that 
shall  be  taken  which  operates  most  against  the  pleader.  You  must, 
therefore,  use  such  definiteness  and  specification,  that  any  other 
meaning  than  that  which  you  intend  to  convey,  would  be  far-fetched 
and  unnatural.  You  are  to  state  facts  only,  and  not  legal  infer- 
ences ;  and  you  are  to  state  them  categorically,  and  not  by  way  of 
recital  or  argument.  But  you  need  not  state  matters  of  evidence 
nor  matters  which  rest  more  in  the  knowledge  of  your  adversary. 
In  describing  written  instruments^  you  are  not  generally  obliged  to 
set  forth  more  than  relates  to  your  case ;  and  you  may  merel}'  state 
their  substance  if  you  prefer  so  to  do ;  but  if  you  undertake  to  give 
the  exact  words,  you  must  do  it  literally  ;  and  there  is  one  class  of 
instruments  called  specialties^  including  matters  of  record  and  un- 
der seal,  which  come  within  an  arbitrary  rule,  requiring  ^profert 
or  full  copy  to  be  exhibited  upon  the  oyer  or  demand  of  the  adver- 
sary. I  call  this  rule  arbitrary,  because  it  does  not  include  all 
writings  ;  for  the  principle,  if  it  were  universal,  would  perhaps  be 
salutary.  Indeed  we  have  a  statutory  provision  which  does,  though 
in  another  way,  attain  the  same  end  in  all  cases,  by  requiring  each 
party,  on  the  demand  of  the  other,  to  furnish  a  copy  of  any  writing, 
or  a  hill  of  particulars  of  any  matter  or  claim,  which  he  refers  to  in 
the  pleading,  or  intends  to  prove  at  the  trial,  before  the  other  party 
can  be  required  to  plead.  If,  therefore, a  party  betaken bysurpiise, 
it  is  his  own  fault,  in  not  demanding  a  bill  of  particulars. 

Several  Counts.  It  is  a  general  rule,  that  no  pleading  may  be 
do^ibU.  As  applied  to  the  declaration,  this  rule  requires  that 
several  distinct  matters  shall  not  be  alleged  in  the  same  county  to 
support  a  single  complaint,  when  either,  by  itself,  would  be  suffi- 
cient ;  because  the  object  of  pleading  is  to  narrow  the  controversy 
down  to  a  single  specific  point.  But  this  does  not  hinder  the 
plaintiff  from  joining  several  distinct  demands  in  the  same  decla- 
ration, provided  they  be  of  the  same  nature,  by  means  of  several 

(a)  Conn  v.  Gmno,  1  Ohio,  483. 
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counts.  This  privilege  was  allowed  at  common  law ;  but  our 
statute,  in  affirming  it,  adds,  in  order  to  prevent  abuse,  that  the 
defendant,  before  making  up  the  issue,  may  move  to  have  super- 
fluous counts  stricken  out.  This  rule  allowing  several  counts,  was 
manifestly  intended  for  cases,  where  there  were  really  distinct 
claims  or  causes  of  action.  But  advantage  has  been  taken  of  it 
to  set  forth  the  same  identical  cause  of  action,  in  several  different 
shapes,  in  oixler  that  the  evidence  may  be  certain  to  fit  some  one 
of  them,  and  thus  save  the  consequence  of  what  is  called  a  vari- 
ance between  the  allegation  and  proof.  The  same  motive  has 
also  occasioned  a  departure  from  the  i*ule  of  certainty,  by  introduc- 
ing what  are  called  the  common  counts.  These  are,  for  goods  sold 
and  delivered  ;  for  work,  labor,  and  materials ;  for  money  lent ;  for 
money  paid  ;  for  money  had  and  received ;  and  for  balance  of  ac- 
count. These  counts  are  expressed  in  language  of  the  utmost 
generality ;  apd  it  is  very  common  to  join  them  all  in  the  same 
declaration,  together  with  a  special  count  on  the  actual  contract, 
though  there  be  in  reality  but  a  single  cause  of  action.  But  in 
order  to  save  appearances,  the  phraseology  of  the  different  counts 
is  always  such  as  to  import  distinct  causes  of  action  ;  and  dam- 
ages are  only  alleged  at  the  end  of  the  declaration.  The  conse- 
quence of  this  indulgence  is,  that  it  is  often  impossible  to  decide 
from  the  declaration  alone,  and  without  recourse  to  a  bill  of  partic- 
ulars^ what  the  defendant  is  to  be  called  upon  to  meet  at  the  trial. 
It  is  a  general  rule,  that  if  a  pleading  be  bad  in  any  part,  it  is  bad 
altogether;  but  where  there  are  several  counts,  this  rule  only 
applies  to  each  count  by  itself.  A  single  good  count,  therefore, 
will  save  the  declaration.  At  common  law,  if,  after  a  general  ver- 
dict, one  count  was  found  to  be  bad,  the  verdict  was  set  aside,  be- 
cause it  might  possibly  have  been  rendered  upon  the  count.  But 
our  statutes  enable  the  plaintiff  to  avoid  this  result,  if  the  defect  be 
discovered  beforehand,  by  having  the  jury  instructed  to  disregard 
the  defective  counts. 

Common  Counts,  (a)     These  may  be  used  equally  in  declara- 

(a)  Declaration  in  Aatumpsit  en  iha  Common  C<mni$,    For  that  heretofore,  to  wit, 

on ,  at ,  to  wit,  at  the  county  aforesaid,  the  said  defendant  was  indehted 

to  the  said  plaintiff  in  the  sum  of  9 ,  for  goods,  wares,  and  merchandise,  before 

that  time  told  and  delivered  bj  the  said  plaintiff  to  the  said  defendant  at  his 
request. 

And  in  the  farther  sum  of  $ for  work  and  labor  before  that  time  done,  and 

materials  for  the  same  provided,  by  the  said  plaintiff  for  the  said  defendant  at  his 
request. 

And  in  the  further  sum  of  $ for  money  before  that  time  lent  by  the  said 

plaintiff  to  the  said  defendant  at  his  request. 

And  in  the  further  sum  of  $  for  money  before  that  time  paid,  laid  out,  and 

expended  by  the  said  plaintiff  for  the  use  of  the  said  defendant  at  bis  request 

And  in  the  further  sum  of  $ for  mone^  before  that  time  had  and  received 

by  the  said  defendant  for  the  use  of  the  said  plamtiff. 

And  in  the  further  sum  of  $ for  money  found  to  be  due  by  the  said  defend- 
ant to  the  said  plaintiff  for  the  balance  of  an  account  then  and  there  stated  between 
them. 

And  in  consideration  thereof,  the  said  defendant  then  and  there  undertook  and 
promised  the  said  plaintiff  to  pay  him  the  said  several  sums  of  money  when  thereunto 
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tions  in  debt  and  assumpsit,  and  may  be  joined  with  any  special 
counts  in  either  of  these  actions.  And  as  they  are  of  very  general 
use  in  pleading,  I  will  here  state  the  particular  office  of  each  of 
them.  1.  The  count  for  goods  sold  and  delivered^  may  be  used 
whenever  the  object  of  the  suit  is  to  recover  the  price  of  any  per- 
sonal property  sold  to  the  defendant,  either  upon  his  prior  order 
or  subsequent  acceptance  ;  and  there  seems  to  be  no  good  reason 
why  the  price  of  real  property  may  not  be  recovered  under  a  sim- 
ilar count  for  land  sold.  If  the  price  be  not  fixed  by  the  parties, 
the  law  implies  tlie  market  price,  or  quantu/m  valebant.  If  delivery 
be  not  necessary  to  perfect  the  sale,  this  count  will  still  be  good, 
because  the  word  delivered  may  be  treated  as  surplusage.  2.  The 
count  for  work,  labor,  and  materials  may  be  used  whenever  the 
object  of  the  suit  is  to  recover  compensation  for  any  kind  of  ser- 
vice rendered  to  the  defendant,  either  upon  his  prior  request  or 
subsequent  acceptance,  and  for  any  kind  of  materials  furnished 
by  the  plaintiff  in  the  coui*se  of  such  service.  If  the  rate  of  com- 
pensation be  not  fixed  by  the  parties,  the  law  implies  a  reasonable 
compensation  or  quantum  meruit.  8.  The  count  for  money  lent 
may  be  used  whenever  money  has  gone  directly  from  the  plaintiff 
to  the  defendant  with  the  understanding  that  it  should  be  repaid, 
whether  it  were  a  technical  loan  or  not.  4.  The  count/or  money 
paid  may  be  used  whenever  the  plaintiff,  by  the  prior  direction 
or  subsequent  approval  of  the  defendant,  has  paid  money  to  any 
other  person  on  his  account  or  for  his  use.  6.  The  count  for 
money  had  and  received  may  be  used  whenever  the  defendant  has 
received  money  in  any  way  which  of  right  belongs  to  the  plain- 
tiff. It  is  often  called  the  equitable  count,  because  the  doctrine 
is,  that  if  the  defendant  has  money  which  in  good  conscience  the 
plaintiff  ought  to  have,  the  defendant  holds  it  for  his  use,  and  he 
may  recover  it  under  this  count.  6.  The  count/or  balance  of  account 
may  be  used  whenever  there  has  been  a  running  account  between 
the  parties,  and  a  balance  struck  in  favor  of  the  plaintiff.  To 
constitute  such  account,  there  must  be  both  debits  and  credits, 
or  items  on  each  side.  If  the  defendant  has  not  assented  to  the 
balance  struck,  the  plaintiff  must  prove  the  correctness  of  the 
account.  The  balance  being  thus  ascertained,  the  law  implies  a 
promise  to  pay  it,  and  this  is  the  most  convenient  count  to  recover 
it ;  for  it  may  include  matters  contained  in  all  the  other  common 
counts.  Without  it,  the  plaintiff  must  sue  for  the  whole  amount 
of  the  debits,  and  the  defendant  must  bring  in  the  credits  by  way 
of  set-off. 

Description  of  persons,  place,  time,  quantity,  and  value.  The 
rule  in  describing  persons  is,  that  their  full  and  exact  names  must 
be  given ;  but  in  this  country  there  is  no  law  requiring  their 
additions,  titles,  or  occupations.  Where  the  parties  have  been  once 
accurately  named  in  the  introduction,  brevity  suggests  that  they 

requested  ;  yet  though  often  requested,  he  has  not  paid  the  same  nor  anj  part  thereof 
but  refuses  so  to  do. 
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be  referred  to,  in  future,  merely  as  plaintiff  and  defendant.  The 
place  where  a  thing  happened,  is  technically  called  its  venue^  from 
venire^  because  the  jurors  are  required  to  come  from  that  place. 
Anciently,  it  was  the  immediate  village,  hamlet,  or  neighborhood; 
now  it  never  descends  below  the  county,  where  the  action  is  tried. 
The  rule  then  is,  that  every  material  fact  must  be  alleged  to  have 
happened  within  the  county,  which  forms  the  venue  of  the  action. 
This  is  usually  done  by  naming  the  county  in  the  beginning  of 
the  description,  and  afterwards  referring  to  it  by  the  woi-d  ^Hhere^ 
There  are  some  actions  which  are  called  locals  because  they  can 
only  be  tried  in  the  county  where  the  facts  occurred,  unless  for 
special  reasons  the  court  should  permit  the  venue  to  be  changed. 
Such  are  all  actions  relating  to  land.  In  these,  therefore,  the 
venue  alleged  is  the  true  place.  But  the  great  majority  of  actions 
are  transitory^  and  may  be  brought  in  any  county  where  the  de- 
fendant may  be  found.  In  these,  therefore,  the  rule  must  often 
require  a  fiction,  and  sometimes  a  contradiction  in  terms.  Thus, 
in  declaring  upon  a  contract  made  in  London,  you  say  that  it  was 
made  "  at  London,  to  •  wit,  at  the  county  aforesaid."  You  must 
name  the  true  place,  because  it  forms  a  part  of  the  description  of 
the  contract ;  and  then  you  bring  it  within  the  venue  of  the  action 
by  means  of  a  videlicet^  scilicet^  or  "  to  wit,^^  This  videlicet^  as 
used  in  pleading,  may  be  considered  as  an  apology  for  not  stating 
the  exact  truth  ;  such  being  in  fact  its  office,  not  only  with  regard 
to  place,  but  also  with  regard  to  time,  quantity,  and  value.  For 
in  alleging  time  the  rule  is  that  you  must  allege  %ow^  time  for 
each  material  fact,  but  unless  the  time  forms  the  gist  of  the  action, 
you  need  not  allege  the  true  time,  provided  j^ou  place  it  under  the 
salvo  of  a  videlicet.  The  custom  is  to  state  a  convenient  time  in 
the  beginning  of  the  description,  never  descending  below  days ; 
and  afterwards  to  refer  to  that  time  by  the  word  "  then^  Again, 
in  alleging  miantity  and  value^  the  rule  is  similar;  you  must  allege 
some  quantity  and  value,  when  the  action  involves  them,  and  you 
cannot  prove  a  greater  than  you  allege  ;  but  if  you  have  used  a 
videlicet^  you  may  prove  a  less.  These  rules  respecting  place,  time, 
quantity,  and  value,  form  glaring  exceptions  to  that  certainty  and 
truth,  which  the  theory  of  legal  proceedings  would  seem  to  re- 
quire; and  which  a  novice  would  naturally  expect  to  find  in 
practice.  In  fact  they  have  the  appearance  of  bordering  closely 
upon  absurdity.  Why  require  these  matters  to  be  stated  at  all,  if 
the  truth  be  of  no  consequence  ?  And  if  the  truth  be  important, 
why  not  require  them  to  be  alleged  truly  ?  Were  men  to  use 
fictions  in  their  common  transactions,  as  much  as  they  are  allowed 
to  do  in  their  legal  proceedings,  there  would  be  little  confidence 
between  man  and  man.     But  so  are  the  precedents. 

Demurrer,  (a)     When  the  plaintiff  has  thus  framed  and  filed 
his  declaration,  the  defendant  must  answer  thereto  within  the 

(a)  Steph.  Plead.  05;  Parritt  v.  R  R.  Co.  3  Ohio  State,  3d0;  Barritt  v.  Ck>wle8,  6 
id.  87. 
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time  fixed  by  the  rules,  or  sufier  the  consequences  of  defavlU 
There  are  two  ways  of  answering  the  declaration  ;  namely,  by 
demurrer  and  by  plea.  And  first  by  demurrer.  To  demur  is  to 
pause.  The  party  demurring  in  effect  declares  that  he  will  pro- 
ceed no  further,  until  he  has  the  judgment  of  the  court  whether 
the  plaintiff,  by  his  own  showing,  has  any  cause  of  action.  Thus 
a  demuiTer  admits  ihe  facts  alleged  by  the  adversary,  but  denies 
their  legal  sufficiency.  It  tenders  an  issue  in  law^  for  the  decision 
of  the  court  without  a  jury.  It  may  be  taken  upon  every  plead- 
ing whatsoever,  except  a  demurrer  and  a  general  issue ;  and  it 
opens  all  prior  pleadings  to  the  examination  of  the  court,  who 
give  judgment  against  the  party  committing  the  first  error.  Now, 
a  pleading  may  be  defective  either  in  substance  or  form;  if  in 
snbstance,  the  demuiTer  is  general^  that  is,  it  does  not  specify 
wherein  the  defect  cousists ;  but  if  in  form,  the  demurrer  must 
be  special^  because  it  is  required  to  point  out  the  defects.  A 
special  demurrer,  however,  is  so  framed  as  to  include  a  general 
demurrer,  and  thus  cover  defects  in  substance*  An  issue  in  law 
being  thus  tendered,  the  other  party  must  accept  it,  or  give  up 
his  cause.  This  acceptance  is  signified  by  putting  in  a  joinder 
which  merely  asserts  the  sufficiency  of  the  pleading  demurred  to ; 
and  the  issue  being  thus  made  up,  the  case  is  ready  for  argument 
to  the  court.  I  will  suppose,  for  example,  that  the  defendant 
demui-s  to  the  plaintiff's  declaration.  If  on  hearing,  the  court 
sustain  the  demurrer,  this  is  a  decision  that  the  declaration  is  in- 
sufficient, in  which  case,  the  plaintiff  must  either  abandon  his 
case  or  obtain  leave  to  amend.  On  the  subject  of  amendment,  as 
already  remarked,  our  law  is  very  liberal,  leaving  the  matter  to 
the  discretion  of  the  court.  In  the  present  instance,  the  con- 
ditions of  leave  would  probably  be  an  affidavit  of  a  meritorious 
cause  of  action,  and  the  payment  of  all  costs  since  filing  the 
defective  pleading.  On  the  other  hand,  if  the  demurrer  be  over- 
ruled^ this  is  a  decision  that  the  declaration  is  sufficient  in  law ; 
in  which  case  the  defendant  must  either  obtain  leave  to  pleads  on 
terms  similar  to  the  preceding,  or  suffer  a  judgment  for  the  plain- 
tiff's claim,  to  be  ascertained  by  an  inquiry  of  damages,  if  necessary. 
Should  the  declaration  contain  several  counts,  the  defendant  must 
answer  them  all,  either  by  demurrer  or  plea,  or  both ;  but  he 
cannot  demur  and  plead  to  the  same  count,  at  the  same  time.  It 
follows,  then,  that  if  you  are  willing  to  admit  the  facts  alleged  by 
your  adversary,  and  rest  your  cause  simply  upon  the  question  of 
law,  you  may  demur ;  but  this  is  not  always  the  best  course,  be- 
cause almost  all  substantial  defects  may  be  taken  advantage  of  at 
subsequent  stages,  either  on  arrest  of  judgment  or  torit  of  error^ 
as  will  be  explained  hereafter.  As  to  questions  ofform^  they  can- 
not be  raised  at  subsequent  stages.  The  conclusion  is,  that  unless 
you  are  quite  sure  of  succeeding  on  demurrer,  and  doubtful  on 
the  question  of  fact,  the  better  coui-se  is  to  try  the  latter  first ; 
and  if  you  fail  here,  you  can  afterwards  raise  the  question  of  law. 
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I  will  only  remark  further,  that  the  admission  of  a  general  de- 
murrer is  another  instance  of  departure  from  the  rule  requiring 
certainty.  Why  should  not  the  demurrant  be  required  to  point 
out  the  substantial,  as  well  as  formal  defects,  upon  which  he 
relies  ?  Would  not  the  great  object  of  all  pleading,  which  is  in- 
formation and  not  concealment,  be  better  promoted  ?  (a) 

Plea.  (6)  If  the  defendant  does  not  think  proper  to  demur, 
his  only  alternative  is  to  plead.  A  plea  raises  a  queiiion  offact^ 
as  a  demurrer  does  a  question  of  law.  It  occurs  only  in  answer 
to  the  declaration ;  but  it  does  not  admit  the  law  of  the  plaintiff's 
declaration  as  a  demurrer  does  the  facts  ;  for  the  question  of  law 
still  remains  in  reserve.  It  would  seem  at  first  view,  that  there 
could  only  be  two  kinds  of  pleas,  namely,  first,  those  which  simply 
deny  the  allegations  of  the  declaration,  and  which  are  called 
traverses;  and  secondly,  those  which  admit  these  allegations,  but 
evade  their  legal  effect  by  setting  up  new  matter,  and  which  are 
called  pleas  of  confession  and  avoidance  ;  and  these  two  classes  do, 
in  fact,  comprehend  the  pleas  most  frequently  used.  But  there 
is  still  another  class,  called  dilatoru  pleas  or  pleas  in  abatement^ 
because  they  operate  merely  to  delay  the  proceedings,  without 
touching  the  merits  of  the  case ;  in  contradistinction  to  which, 
all  other  pleas  are  called  peremptory  pleas  or  pleas  in  bar.  And 
since  these  dilatory  pleas  can  only  be  pleaded  at  a  preliminary 
stage,  and  then  only  in  a  given  order,  I  will  first  name  them  in 
the  order  in  which  they  must  be  pleaded. 

Dilatory  Pleas,  (js)  The  first  is,  that  the  court  has  no  Jurisdic- 
tion of  the  cause.  If  this  plea  be  sustained,  the  plaintiff  must 
seek  his  remedy  elsewhere.  If  this  plea  be  overruled,  or  not 
pleaded,  the  defendant  may  plead  to  the  disability  of  the  plaintiff; 
as,  that  he  is  an  alien  enemy,  and  therefore  not  entitled  to  sue  at 
all ;  or,  that  he  has  only  a  joint  interest,  and  therefore  not  entitled 
to  sue  alone ;  or  that  he  is  not  entitled  to  sue  by  the  name  he 
assumes;  or  that  there  is  no  such  person  in  being.  If  this  plea  be 
overruled,  or  not  pleaded,  the  defendant  may  plead  to  his  own 
disability^  either  to  be  sued  at  all,  or  sued  alone,  or  sued  by  that 
particular  name.  Formerly,  though  an  infant  might  sue  by  his 
guardian  or  next  friend,  he  was  not  liable  to  be  sued  ;  and  he  might 
set  up  his  infancy  by  b,  parol  demurrer;  that  is,  a  plea  praying  that 
proceedings  may  be  stayed  until  his  majority.     But  this  is  altered 

(a)  General  Demurrer.  And  the  eaid  defendant  comes  and  demurs  to  the  said 
declaration,  and  8a>'8  that  the  matters  therein  contained  are  not  sufficient  in  law  to 
maintain  the  action  aforesaid ;  wherefore  he  prays  that  the  plaintiff  may  be  barred  of 
bis  said  action. 

To  make  a  $pecial  demurrer,  add  as  follows :  And  for  causes  of  demurrer  the 
said  defendant  specifies  the  following:  first,  because,  &c.  [setting  forth  each  cause 
separately]. 

Joinder  in  Demurrer.  And  the  said  plaintiff  comes  and  joins  in  the  said  demurrer, 
and  says  that  the  matters  contained  in  his  declaration  are  sufficient  in  law  to  maintain 
his  action,  wherefore  he  prays  Judgment  and  his  damages. 

(ft)  Steph.  Plead.  67,  76. 

(c)  Steph.  Plead.  66,  76. 
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by  our  statute,  which  reauires  a  guardian  ad  litem  to  be  appointed, 
and  the  cause  to  proceed  as  in  other  cases.  Also,  the  defendant 
might  formerly  set  up  his  joint  liability  with  another,  as  ground 
for  abating  the  suit  against  him  alone.  But  our  statute  does  not 
allow  the  suit  to  be  abated  by  this  plea.  The  plaintiff  is  merely 
required  to  issue  a  summons  against  the  other  persons  named  in 
the  plea,  and  the  suit  goes  on  as  before.  A  misnomer  of  the 
defendant  is  also  good  ground  for  a  plea  in  abatement,  because  he 
would  otherwise  be  liable  to  be  sued  again  by  his  right  name,  for 
the  same  cause.  If  this  plea  be  overruled,  or  not  pleaded,  the 
defendant  may  plead  to  the  declaration^  as  not  conforming  to  the 
writ,  either  in  reference  to  the  parties,  the  kind  of  action,  or 
the  amount  of  damages.  The  pendency  of  a  prior  suit^  in  the  same 
or  in  another  court,  between  the  same  parties  and  for  tlie  same 
cause,  is  also  good  ground  for  a  plea  in  abatement.  There  are  also 
some  other  subdivisions  of  pleas  in  abatement,  but  they  seem  to  be 
of  no  importance.  In  general,  with  the  exception  of  pleas  to  the 
jurisdiction,  all  these  pleas  are  required  to  show  how  the  plaintiff 
may  correct  his  mistake  in  a  new  suit ;  or,  in  technical  language, 
to  furnish  a  better  writ.  The  chief  object  therefore  is  delay  ;  and 
great  abuse  was  formerly  practised  by  the  use  of  these  pleas ;  but 
our  statute  goes  far  to  prevent  such  abuse,  by  providing  that  no 
dilatory  plea,  other  than  to  the  jurisdiction  of  the  court,  or  where 
the  facts  appear  of  record,  shall  be  received  without  afiSdavit  of  its 
truth ;  and  that  if  a  plea  in  abatement  be  overruled,  the  defendant 
shall  pay  full  costs  down  to  the  time  of  overruling  it.  The  ancient 
form  of  commencing  all  pleas  was  this:  ^^And  the  defendant 
comes  and  defends^''  &c.  —  which  means,  comes  and  denies;  and  a 
very  nice  distinction  was  made  between  full  defence  and  half 
defence.  But  as  this  distinction  is  now  obsolete,  the  allegation 
that  the  defendant  defends  is  superfluous.  These  dilatory'  pleas, 
like  all  pleas  which  set  up  new  matter  in  defence,  conclude  with  a 
verification  —  "And  this  the  defendant  is  ready  to  verify ;  wherefore 
he  prays  judgment,"  &c.  When  the  matter  pleaded  in  abatement 
is  not  sufficient  in  law,  the  plaintiff  may  demur  to  the  plea,  and 
thus  an  issue  of  law  will  be  made  up,  as  before  described.  But, 
otherwise,  he  must  take  issue  upon  some  matter  of  fact  set  up  in 
the  plea,  by  filing  a  replication.  For  example,  if  the  defendant 
plead  the  pendency  of  a  prior  suit,  which  is  matter  of  record^  the 
plaintiff  may  reply  that  there  is  no  such  record  —  nul  tiel  record^ 
To  this  the  defendant  may  put  in  a  r^oinder^  that  there  is  such 
a  record ;  and  thus  an  issue  would  be  made  up,  which  the  court 
would  try  by  an  inspection  of  the  record,  (a) 

(a)  Ab  an  example  of  a  dilatory  plea,  the  following  is  the  form  of  a  plea  of  the  pen- 
dency of  a  prior  suit :  And  the  said  defendant  comes  and  pleads  to  the  said  declaration, 
and  says  that  before  the  commencement  of  this  suit,  to  wit,  on  -,  the  said  plaintiff 

sued  him  in  the  [describe  the  court],  in  an  action  of ,  for  the  same  cause  of 

action  set  forth  in  his  said  declaration,  as  appears  by  the  record  of  said  suit  remaining 
in  said  court ;  which  prior  suit  still  remains  undetermined  ;  and  this  he  is  ready  to 
verify ;  wherefore  he  prays  Judgment,  if  be  ought  to  answer  in  this  present  suit,  and 
for  bis  costs. 
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Traverse,  (a)  A  traverse  merely  denies  the  allegations  of  tlie 
plaintiff,  without  setting  up  new  matter.  There  are  two  kinds  of 
traverse,  the  special  traverse  and  the  general  traverse  or  general 
issue.  The  one  specifically  denies  one  or  more  of  the  plaintiffs 
allegations ;  while  the  other,  in  comprehensive  language,  denies 
them  altogether.  And  it  being  a  genei-al  rule  in  pleading  that 
whatever  is  not  denied  is  admitted,  it  follows  that  a  special  traverse 
i-equires  the  plaintiff  to  prove  only  those  allegations  which  are  spe- 
cifically deuied ;  while  a  general  issue  requires  them  all  to  be 
proved,  because  all  are  denied.  For  example,  if  to  a  declaration  in 
trover  the  defendant  should  put  in  a  special  traverse,  simply  deny- 
ing that  the  plaintiff  owned  the  goods,  this  would  be  all  the  plaintiff 
would  be  required  to  prove ;  whereas  if  the  general  issue  were 
pleaded,  the  plaintiff  would  be  required  to  prove  the  additional  fact 
that  they  were  converted  by  the  defendant.  For  this  reason  the 
general  issue  has  almost  universally  taken  the  place  of  the  special 
traverse,  being  more  advantageous  to  the  defendant. 

General  Issue,  (6)  On  account  of  the  universal  prevalence  of 
this  mode  of  pleading,  I  shall  describe  the  general  issue  in  each  of 
the  actions.  1.  The  general  issue  in  debt^  on  a  sealed  instrument, 
may  be  non  est  factum  —  that  the  said  writing  obligatory  is  not  the 
defendant's  deed.  This,  though  called  a  general  issue,  is  in  fact 
very  much  limited ;  since  it  only  puts  in  issue  the  execution  and 
validity  of  the  instrument.  Under  it,  the  defendant  may  contend, 
either  that  he  never  executed  the  instrument,  or  that  it  is  void ;  and 
he  can  set  up  no  other  defence ;  but  another  general  issue  applica- 
ble to  all  actions  of  debt  is  nil  debet —  that  the  defendant  does  not 
owe  the  sums  of  money  alleged  by  the  plaintiff.  This  issue,  being 
a  general  denial  of  indebtedness,  is  much  broader  than  the  other, 
and  authorizes  the  defendant  to  set  up  anything  which  goes  to 
deny  an  existing  debt ;  as  release,  satisfaction,  arbitrament,  and 
the  like.  2.  The  general  issue  in  covenant  is  the  same  as  in  debt, 
namely,  non  est  factum,  and  the  same  remarks  apply  to  it.     8.  The 

(a)  Steph.  Plead.  76. 

(6)  The  forms  of  these  general  issues,  with  the  nmUiter  added,  are  as  follows  :  — 

Non  ett  factum.  And  the  said  defendant  comes  and  pleads  to  the  said  declaration, 
and  says  that  the  said  writing  obligatory  therein  mentioned  is  not  his  deed ;  and  of 
this  tie  puts  himself  upon  tlie  country,  and  the  plaintiff  does  the  like. 

Nil  debet.  And  the  said  defendant  comes  and  pleads  to  the  said  declaration,  and 
says  that  he  does  not  owe  the  sum  of  money  therein  mentioned,  or  any  part  thereof, 
to  the  said  plaintiff;  and  of  this  he  puts  himself  upon  the  country,  and'tbe  said  plain- 
tiff does  the  like. 

Non  asaumpsit.  And  the  said  defendant  comes  and  pleads  to  the  said  declaration, 
and  says  that  he  did  not  undertake  and  promise  in  manner  and  form  as  the  said  plain- 
tiff has  therein  alleged ;  and  of  this  he  puts  himself  upon  the  country,  and  the  said 
plaintiff  does  the.like. 

Not  guiitif.  And  the  said  defendant  comes  and  pleads  to  the  said  declaration, 
and  says  that  he  is  not  guilty  in  manner  and  form  as  the  said  plaintiff  has  therein 
alleged ;  and  of  this  he  puts  himself  upon  the  country,  and  the  said  plaintiff  does  the 
like. 

iVbfi  detinet.  And  the  said  defendant  comes  and  pleads  to  the  said  declaration,  and 
says  that  he  does  not  wrongfully  detain  the  goods  and  chattels  therein  mentioned,  or 
any  part  thereof;  and  of  tliis  he  puta  himself  upon  the  country,  and  the  said  plaintiff 
does  the  like. 


634  CIVIL  PROOEBDIKGS  IN  COtJETS  OF  LAW. 

general  issue  in  assumpsit  is  non  assumpsit — that  the  defendant 
did  not  undertake  or  promise  as  the  plaintiff  has  alleged.  At  first 
view  this  would  seem  like  non  est  factum^  merely  to  put  in  issue  the 
making  of  the  promise  or  its  validity ;  but  in  practice  it  is  equally 
comprehensive  with  nil  debet;  since  the  defendant,  under  it,  may 
set  up  anything  tending  to  deny  an  existing  liability ;  as  a  release, 
performance,  and  the  like,  (a)  4.  The  general  issue  in  trespass  is, 
not  guilty.  This  would  seem  from  the  language  to  be  the  broadest 
issue  possible,  but  in  practice  it  merely  puts  in  issue  the  fact  of 
committing  the  trespass ;  and  under  it  the  defendant  can  set  up 
nothing  by  way  of  justification.  5.  The  general  issue  in  trover  is 
the  same  in  words,  namely,  not  guilty  ;  but  in  practice  it  is  much 
broader,  since  it  covei-s  every  thing  going  to  deny  the  plaintiff's 
right  of  recovery.  6.  The  general  issue  in  detinue  is  nan  detinet  — 
thiit  the  defendant  does  not  wrongfully  detain  the  goods  of  the  plain- 
tiff. This  is  comparatively  narrow,  since  it  covers  only  the  fact  of 
detaining  the  goods ;  and  the  fact  that  they  belong  to  the  plaintiff. 
7.  The  general  issue  in  replevin  was  formerly  non  eepit  —  that  the 
defendant  did  not  take  the  goods  of  the  plaintiff;  because  a 
wrongful  taking  was  the  gist  of  the  action ;  but  since  our  statute 
has  made  a  wrongful  detention  the  gist,  it  would  seem  that  the 
general  issue  ought  to  be  non  detinet^  as  in  detinue.  8.  The  gen- 
eral issue  in  case  is  not  guilty  ;  and  here  the  words  are  used  as 
broadly  as  in  trover;  since  they  cover  almost  every  possible  defence. 
9.  The  general  issue  in  ejectment  is  notguUty^  because  this  action 
is  in  form  trespass  ;  but  here  the  words  are  more  comprehensive 
than  in  trespass  proper,  since  they  cover  every  species  of  defence, 
even  the  statute  of  limitations,  which  is  covered  by  no  other  gen- 
eral issue.  It  is  obvious  that  the  extensive  prevalence  of  general 
issues  in  pleading,  is  the  result  of  a  great  relaxation  from  its  origi- 
nal strictness  and  particularity*  Like  the  common  counts  in  the 
declaration,  these  general  issues  cease  to  effect  one  of  the  main 
objects  of  pleading,  which  is  to  notify  your  advei-sary  fully  and 
particularly  upon  the  points  upon  which  you  rely.  In  fact,  special 
pleading^  in  its  original  spirit  is  now  almost  obsolete  ;  and  but  for 
the  provision  before  referred  to,  authorizing  a  demand  of  a  bill  of 
particulars^  each  party  might  be  left  almost  totally  in  the  dark,  as 
to  what  evidence  would  be  offered  at  the  trial.  Another  serious 
objection  is  found  in  the  perfectly  arbitrary  character  of  these  gen- 
eral issues,  as  to  their  comprehension ;  some  covering  almost  every 
thing,  and  others  being  narrowed  down  to  one  or  two  points,  with- 
out any  fixed  principles  of  reason  or  expression  to  determine  the 
one  or  the  other.  These  considerations  have  led  many  to  doubt 
whether  the  convenience  of  this  general  mode  of  pleading  is  not  a 
poor  compensation  for  its  want  of  certainty.  If  the  parties  were 
required  in  all  cases  to  exhibit  specifically  their  respective  grounds, 

(a)  See  1  Greenl.  Er.  §  &81 ;  8  Cowen  &  Hiirs  Notes  to  Phillips's  Er.  688;  Heih 
derson  t;.  Reere,  6  BlAckf .  101 ;  lamaii  v.  JenkiiMy  S  Ohio,  271 ;  Kejnolds  v.  Stai»> 
bury,  20  Ohio,  844. 
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as  was  the  ancient  custom,  and  is  still  the  theory  of  pleading,  per- 
haps the  ends  of  justice  would  be  better  promoted  ;  especially  if 
unnecessary  technicalities  were  dispensed  with.  At  all  events,  the 
present  mixed  system,  partly  special  and  partly  general,  wants  har- 
mony and  congruity  more  than  almost  any  other  part  of  the  law. 
But  in  this  connection,  it  is  proper  to  refer  to  a  provision  of  our 
statute  which  has  a  salutary  effect  upon  the  practice  in  certain  ac- 
tions of  contract ;  namely,  that  when  the  contract  is  a  bond,  bill, 
or  note,  and  the  general  issue  is  pleaded,  without  an  affidavit  of  its 
truth,  the  plaintiff  shall  not  be  required  to  prove  the  execution  of 
the  contract  by  the  defendant.  This  is  a  highly  useful  provision ; 
for  the  plaintiff  is  thus  apprised  whether  one  of  the  material  facts 
is  to  be  contested  or  not,  and  can  prepare  himself  accordingly.  All 
general  issues  conclude  to  the  country^  as  it  is  called,  —  *'  and  of 
this  he  puts  himself  upon  the  country  "  that  is,  with  tendering  an 
issue  of  fact  to  be  tried  by  the  jury ;  and  this  issue,  like  an  issue  of 
law,  the  plaintiff  must  accept,  or  give  up  his  case ;  for,  being  a 
simple  denial  of  the  truth  of  his  declaration,  it  cannot  be  demurred 
to.  The  acceptance  of  this  issue  is  signified  by  a  replication  called 
a  similiter^  —  "  and  the  plaintiff  does  the  like,"  —  that  is,  he  refera 
his  cause  in  like  manner  to  the  jury.  In  strict  practice,  the  simiU 
iter  should  be  put  in  by  the  plaintiff;  but  it  is  usually  added  by  the 
defendant  to  his  plea,  because  it  is  a  matter  of  course. 

Pleas  of  Confession  and  Avoidance,  (^a^  This  is  the  only  re- 
maining class  of  pleas.  They  are  commonly  called  special  pleas^ 
and  used  when  the  defendant  is  ready  to  admit  the  facts  alleged 
by  the  plaintiff,  but  has  new  matter  upon  which  to  rest  his  de- 
fence, as  a  justification,  discharge,  or  the  like.  This  new  matter 
in  avoidance  is  set  forth  with  the  same  particularity  as  in  a 
declaration ;  and  the  plea,  instead  of  tendering  an  issue  to  the 
j  ury  as  in  a  traverse,  concludes  with  a  verification.  The  plaintiff 
must  then  either  demur  to  this  plea  or  put  in  a  replication.  If  he 
replies,  it  may  either  be  by  a  simple  traverse  of  the  plea,  or  by  a 
confession  of  the  new  matter  of  the  plea,  together  with  a  state- 
ment of  other  new  matter  to  avoid  its  effect.  This  last  being  a 
replication  by  confession  and  avoidance,  must  conclude  with  a 
verification,  and  not  a  tender  of  issue.  The  defendant,  therefore, 
must  either  demur  to  it,  or  put  in  a  rejoinder.  If  this  rejoinder  be 
a  traverse,  it  brings  the  cause  to  issue  as  before  described.  If  a 
confession  and  avoidance,  it  requires  a  surrejoinder  from  the  plain- 
tiff;  and  BO  on,  to  a  rebutter  and  surrebutter.  But  it  is  very  sel- 
dom that  pleadings  extend  beyond  the  rejoinder ;  for  new  matter 
cannot  be  inexhaustible  ;  and  where  new  matter  is  not  alleged,  an 
issue  either  in  law  or  fact  is  always  tendered  and  accepted,  which 
terminates  the  pleadings.  This  will  be  obvious  from  the  following 
considerations.  If  the  new  matter  set  up  in  the  plea  be  insufficient 
in  law  to  constitute  a  defence,  a  demurrer  and  joinder  make  up  the 

(a)  Stepb.  Plead.  76-87. 
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issue.  If  not  true,  the  replication  will  be  a  travei'se  and  the  re- 
joinder by  a  gimiliter  will  make  up  the  issue.  If  both  suflScient 
and  true,  it  can  only  be  met  by  a  replication  of  confession  and 
avoidance,  setting  up  other  new  matter,  in  which  case,  the  defend- 
ant must  either  demur,  or  rejoin  by  way  of  traverse  or  confession 
and  avoidance,  and  so  on,  until  an  issue  be  made  up  either  on  de- 
muiTcr  or  traverse ;  for  to  one  or  the  other  of  these  the  pleadings 
must  come  when  there  is  no  longer  ground  for  a  confession  and 
avoidance.  This  may  be  illustrated  by  an  example.  Suppose  an 
action  of  assumpsit  upon  a  promissory  note.  The  defendant 
pleads  the  statute  of  limitations  —  that  he  did  not  promise  within 
fifteen  years.  As  this  is  a  sufScient  defence,  if  true,  it  cannot 
be  demurred  to.  If  not  true,  the  plaintiff  will  reply  by  way  of 
travei-se,  —  that  he  did  promise  within  fifteen  yeai-s,  —  and  then 
a  similiter  will  complete  the  issue.  But  though  this  plea  be  both 
true  and  sufficient  of  itself,  there  may  be  new  matter  to  avoid  it 
as  that  the  defendant  was  absent  from  the  State  at  the  time  the 
cause  of  action  accrued ;  in  which  case,  the  time  does  not  begin 
to  run  until  his  return  to  the  State.  This,  then,  may  be  replied 
by  way  of  confession  and  avoidance.  The  defendant  will  not  de- 
mur to  this  replication,  because,  if  true,  it  is  sufficient.  If  he  re- 
join by  way  of  traverse,  denying  the  fact  of  absence  from  the 
State,  the  surrejoinder  will  be  a  similiter^  which  will  complete 
the  issue.  But  this  replication  may  be  botii  sufficient  and  true, 
and  yet  there  may  be  other  new  matter  to  avoid  its  effect. 
The  defendant  may  have  returned  to  the  State  more  than  fifteen 
years  before  the  commencement  of  the  suit ;  in  which  case,  he 
will  rejoiu  by  way  of  confession  and  avoidance,  setting  forth  this 
fact.  The  plaintiff  will  not  demur  to  this  rejoinder,  because,  if 
true,  it  is  sufficient.  If  not  true,  he  will  surrejoin,  by  way  of 
traverse,  and  the  rebutter  would  be  a  similiter^  which  will  com- 
plete the  issue.  But  there  may  still  be  other  new  matter  to  avoid 
this  rejoinder,  though  true  and  sufficient  of  itself.  The  return  to 
the  State  may  have  been  clandestine  and  not  open;  in  which 
case,  the  surrejoinder  will  be  by  way  of  confession  and  avoid- 
ance, setting  forth  this  fact.  And  here  the  new  matter  is  ex- 
hausted. The  issue  is  reduced  to  the  question  whether  the  re- 
turn was  clandestine  or  open.  The  rebutter  will  therefore  be  a 
traverse,  and  the  surrebutter  a  similiter^  which  will  complete  the 
issue,  (a) 

Notice  in  place  of  a  Special  Plea.     The  kind  of  special  pleading 

(a)  As  an  example  of  a  plea  of  confessioD  and  avoidance,  I  will  give  the  form  of 
the  plea  of  son  assauit  demesne  to  a  declaration  in  trespass  for  an  assault  and  battery. 
And  the  said  defendant  comes  and  pleads  to  the  said  declaration,  and  says  that  at  the 
time  and  place  when  and  where  the  said  trespass  is  supposed  to  have  been  committed, 

to  wit,  on ,  at ,  the  said  plaintiff,  with  force  and  arms,  did  assault  and 

beat  the  said  defendant,  and  would  have  further  injured  him,  but  that  he  did  then 
and  there  defend  himself;  which  defence  is  the  trespass  complained  of;  and  so  the 
injury,  if  any  was  done,  was  from  the  assault  of  the  said  plaintiff  upon  the  said  defend- 
ant, and  in  self-defence;  and  this  he  is  ready  to  verify;  wherefore  he  prays  judgment, 
if  the  said  plaintiff  ought  to  maintain  his  said  action. 
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just  described  is  now  in  a  great  measure  superseded  by  the  prac- 
tice of  pleading  the  general  issue,  and  appending  a  notice  of  any 
special  matter,  by  which  is  meant  such  matter  as  cannot  be  offered 
at  the  trial  under  the  general  issue  alone.  Unfortunately  no  gen- 
eral rule  can  be  laid  down  to  determine,  in  all  cases,  what  may 
and  what  may  not  be  offered  in  defence  under  the  general  issue. 
All  that  can  be  said  is,  that  when  by  the  arbitrary  rules  on  this 
subject,  any  given  defence  must  be  particularly  set  out,  it  must 
be  done  either  by  a  special  plea  or  notice.  Our  statute  authorizes 
a  notice  (a)  in  all  cases  except  that  of  tender,  and  this  exception 
is  probably  the  result  of  oversight.  This  notice  is  intended  to 
inform  the  opposite  party  of  the  precise  nature  of  the  defence,  and 
must  therefore  be  as  full  and  particular  as  a  special  plea,  from  the 
form  of  which  it  differs  only  in  the  introduction  and  conclusion. 
But  the  effect  of  the  notice  is  very  different  from  the  special  plea 
in  this,  that  being  appended  to  the  general  issue,  the  only  replica- 
tion required  is  a  similiter^  and  the  pleadings  are  always  termi- 
nated at  this  stage.  The  result,  therefore,  is  to  do  away  with 
special  pleadings,  strictly  so  called.  And  the  only  matter  of  re- 
gret is,  that  the  requirement  of  notice  is  not  made  universal, 
whenever  general  pleading  is  resorted  to.  Let  the  plaintiff, 
whenever  he  uses  the  common  counts,  annex  a  notice  of  what 
his  claim  is,  and  the  defendant,  whenever  he  pleads  the  general 
issue,  annex  a  notice  of  what  his  defence  is,  and  the  system 
would  perhaps  be  the  best  possible.  But  at  present  we  can- 
not be  said  to  have  a  system  of  any  sort.  It  is  neither  gen- 
eral pleading  nor  special  pleading,  but  an  accidental  compound 
of  both. 

Several  Pleas.  At  common  law,  when  the  declaration  con- 
tained several  counts,  the  defendant  might  set  up  a  separate 
defence  to  each.  Thus,  he  might  demur  to  one  count,  traverse 
another,  and  confess  and  avoid  a  third ;  or  he  might  plead  the 
same  plea  to  each.  But  until  the  statute  of  Anne,  he  was  not 
allowed  to  put  in  several  pleas  to  the  same  count.  Our  statute 
imitates  this,  and  allows  the  defendant,  with  leave  of  the  court, 
to  plead  "  as  many  several  matters  "  as  he  shall  deem  necessary. 
But  if,  on  demurrer,  any  of  these  pleas  be  adjudged  insufficient, 
he  must  pay  the  costs ;  accordingly  it  is  common  to  have  several 
distinct  issues  in  the  same  suit ;  but  the  pleas,  however  numerous, 
can  only  consist  of  the  kinds  before  described.  As  to  the  leave 
of  the  court  required  by  the  statute,  it  is  seldom  in  fact  asked, 
because  sure  to  be  granted,  of  course ;  and  yet  this  privilege,  like 
that  of  several  counts,  is  very  liable  to  abuse.    For  we  often  find 

(a)  As  an  example  of  notice^  I  will  take  the  case  of  set-off:  And  the  said  plain- 
tiff will  take  notice,  that  on  the  trial  of  this  suit  the  said  defendant  will  insist  by 
way  of  se^off,  that  before  and  at  the  commencement  thereof,  the  said  plaintiff  was 
and  still  is  indebted  to  him  in  the  sum  of  $— — ,  for  [set  forth  the  indebtedness  as 
in  a  declaration,  either  specially  or  by  the  common  counts,  or  both] :  and  by  reason 
thereof  the  said  defendant  will  demand  a  judgment  for  such  balance  as  may  then  and 
there  be  found  to  be  due  to  him,  according  to  the  statute  in  such  case  provided. 
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the  most  inconsistent  defences  set  up  to  the  same  cause  of  action ; 
as  not  guilty,  and  a  release ;  non  est  factum,  and  payment ;  non 
assumpsit,  the  statute  of  limitations,  and  infancy.  Indeed  it  is  said 
that  the  only  pleas  that  would  be  objectionable  on  the  ground  of 
inconsistency,  are  the  general  issue  and  a  tender ;  though  for  this 
single  exception,  there  is  certainly  no  good  reason,  which  would 
not  embrace  many  other  cases.  When  several  pleas  are  pleaded, 
all  after  the  first  are  prefaced  thus  —  "and  for  a  further  plea,  by 
leave  of  the  court,"  &c.  And  for  each  of  the  pleas  thus  pleaded, 
to  each  of  the  counts  in  the  declaration,  there  must  ultimately  be 
a  distinct  issue ;  so  that  it  is  possible  to  conceive  of  an  almost 
infinite  number  of  issues  made  up  in  one  action.  This  evil,  how- 
ever, is  in  a  great  measure  prevented  by  the  rule  for  avoiding 
what  is  called  a  departure  in  pleading;  which  is,  that  neither 
party  can,  at  any  subsequent  stage  of  the  pleadings,  set  up  any 
new  matter  which  is  repugnant  to  that  before  set  up  by  him, 
though  he  may  enlarge  and  render  more  definite  the  ground  before 
taken.  I  will  only  add,  that  the  consequence  of  a  failure  to  demur 
or  plead  within  the  time  required  by  the  rules  is,  that  the  plaintiff 
may  obtain  a  judgment  by  default.  Such  a  judgment  merely  de- 
termines the  plaintiff's  right  to  recover,  but  not  how  much ;  and 
the  case  then  stands  for  inquiry  of  damages.  But  the  defendant 
may  have  his  default  opened  and  obtain  leave  to  plead,  by  making 
affidavit  that  he  has  a  meritorious  defence,  provided  he  will  bring 
the  cause  at  once  to  issue.  In  like  manner,  the  plaintiff  must 
put  in  his  replication  within  the  time  required  by  the  rules,  or 
the  consequence  will  be  a  nonsuit;  which,  however,  may  be  set 
aside  on  like  terms ;  and  so  on  till  the  issue  be  made  up. 

Special  Matters  of  Defence.  The  foregoing  remarks  sufficiently 
explain  the  general  nature  of  pleading.  But  for  further  illustra- 
tion, I  will  speak  of  some  of  the  special  matters  of  defence  which 
occur  most  frequently. 

Set-off.  (a)  At  common  law,  if  the  plaintiff  was  indebted  to 
the  defendant,  the  latter  had  no  means  of  setting  off  such  debt 
in  the  suit  against  him,  but  was  driven  to  a  cross-action.  This  evil, 
however,  has  long  been  remedied  by  legislation.  By  our  statute, 
if  the  action  be  on  a  pecuniary  contract,  and  the  defendant  at  the 
commencement  of  the  suit  held,  in  the  same  right,  a  like  claim 
against  the  plaintiff,  he  may  bring  it  in  by  way  of  setoff ;  and  if  he 
neglects  so  to  do,  he  cannot,  in  a  subsequent  action  for  it,  recover 

(a)  See  Montagu  on  Set-Off;  Babinprton  on  Set-Off ;  also  Barbour  on  SetOff, 
an  American  work.  By  the  Code,  a  set-off,  or  counter-claim,  must  be  set  up  in  the 
answer.  §  93,  94.  It  mav  be  withdrawn  on  leave,  and  made  a  separate  proceed- 
ing. §  119.  It  is  not  affected  by  the  default  or  discontinuance  of  the  plaintiff. 
§  878.  And  if  it  exceed  the  plaintiff's  demand,  there  may  be  Judgment  for  the 
excess.  §  885.  FoUett  v.  Buyer.  4  Ohio  Slate,  586;  Ernst  ».  Kunkle,  5  id.  520; 
Hill  17.  Butler,  6  id.  207.  Wiswell  v.  First  Cong.  Church,  14  Ohio  State,  31 ;  Allen 
V.  Shackleford,  15  Ohio  State,  145 ;  Miller  v,  Florer,  id.  148.  As  to  recoupment, 
see  Wellsville  v.  Geisae,  8  Ohio  Sute,  338 ;  Timmons  p.  Dunn,  4  id.  680 ;  Upton  v. 
Julian,  7  id.  95. 
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costs.  But  unless  the  set-off.  amount  to  an  actual  payment,  it 
cannot  be  broujijht  in  under  the  general  issue.  Set-off,  strictly  so 
called,  must  either  be  pleaded  specially  or  by  way  of  notice ;  and 
the  court  will  render  judgment  for  the  party  having  the  balance 
in  his  favor.  By  being  due  in  the  same  right,  is  meant,  that  an 
individual  debt  cannot  be  set  off  against  a  partnership  debt,  nor 
a  debt  due  to  the  defendant  in  his  own  right  against  a  debt  due 
by  him  as  administrator,  and  vice  versa*  And  as  to  the  kind  of 
debt  which  may  be  set  off,  it  must  be  strictly  a  pecuniary  claim, 
and  not  for  consequential  damages.  Set-off  is  confined  to  actions 
of  contract ;  and  the  true  test  is,  to  inquire  whether  the  defendant 
could  have  sued  the  plaintiff  for  the  subject  matter  of  the  set-off, 
in  the  same  action  in  which  he  is  now  sued.  Judgments,  how- 
ever, in  all  actions,  may  be  set  off,  because  they  are  liquidated 
debts.  Our  practice,  on  account  of  the  peculiar  wording  of  our 
statute,  is  to  give  notice  of  set-off  instead  of  pleading  it  specially ; 
and,  as  there  is  no  replication  to  the  notice  except  the  similiter^ 
all  objections  to  it  may  be  taken  at  the  trial,  without  previous 
intimation. 

Accord  and  Satisfaction,  Where  the  claim  is  for  a  liquidated 
debt,  payment  in  full  need  never  be  pleaded  specially,  but  may 
be  proved  uuder  the  general  issue.  But  if  such  claim  has  been 
settled  by  any  thing  short  of  full  payment,  or  if  it  be  for  un- 
liquidated or  consequential  damages,  and  has  been  settled  by  the 
parties,  this  settlement  is  technically  called  accord  and  satisfaction^ 
and  is  a  good  defence  to  a  suit,  if  it  be  pleaded  specially  or  by 
notice.  But  to  constitute  this  defence  it  is  not  enough  that  the 
parties  have  agreed  upon  the  terms  of  settlement,  which  would 
be  accord  only.  They  mpst  have  completed  the  settlement,  so 
that  no  further  action  is  required ;  and  such  a  compromise  will  be 
effectual  in  all  cases  not  criminal,  (a) 

Infancy.  (6)  We  have  seen  that  infants  sue  by  their  next 
friend  or  prochein  amiy  and  defend  by  their  guardian  ad  litem. 
The  technical  reason  is,  that  an  infant  cannot  appoint  an  attor- 
ney. We  have  also  seen  that  an  infant  is  not  bound  by  any 
contract,  unless  it  be  for  necessaries.  But  the  defence  of  in- 
fancy cannot  be  offered  under  the  general  issue.  It  must  be 
pleaded  specially  or  by  notice.  If  pleaded,  and  the  contract  were 
for  necessaries,  this  may  be  replied  in  confession  and  avoidance. 
If  notice  be  given  of  it,  the  fact  that  the  contract  was  for  neces- 
saries may  be  proved  at  the  trial. 

Tender.  The  defendant  has  the  privilege  of  making  a  tender  of 
what  he  admits  to  be  due  the  plaintiff,  for  the  purpose  of  saving 
interest  and  costs.  The  practice  is  here  regulated  by  statute ;  and 
it  so  happens  that  a  tender  is  the  only  thing  which  must  be  pleaded 

(a)  Cashing  v.  Wyman,  44  Maine,  121 ;  McGehee  v.  Shafer,  16  Texas,  108;  Goff 
V.  MnlhoUand,  2d  Mo.  397. 

(6)  By  the  Code,  the  suit  may  be  by  guardian  or  next  friend;  the  defence  by  a 
guardian  for  the  salt    §  dO-3. 
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speciallj,  and  cannot  be  proved  under  the  general  issue  and  notice 
on  account  of  the  peculiar  wording  of  our  statute.  Where  the 
action  is  on  a  pecuniary  contract,  the  money  may  be  tendered  at  any 
time  before  suit.  Where  it  is  on  any  other  contract,  performance 
may  be  tendered  at  the  time  and  place  specified.  Also,  for  a 
trespass  upon  real  property  sufficient  amends  may  be  tendered.  In 
either  case,  if  the  plaintiff  refuse  the  tender  and  do  not  recover 
more,  he  must  lose  the  interest  and  costs.  There  is  still  another 
provision,  which  allows  the  defendant  to  bring  into  court  at  any 
time  before  the  trial,  without  mention  of  it  in  the  pleadings,  the 
amount  which  he  admits  to  be  due  to  the  plaintiflF,  with  costs  up  to 
that  time,  and  if  the  plaintiff  refuse  to  take  it,  and  do  not  recover 
more,  he  thenceforth  loses  interest  and  costs.  We  have  before 
seen  that  no  State  can  pass  any  law  making  any  thing  but  gold 
and  silver  a  legal  tender.  Hence  the  creditor  may  object  to  re- 
ceiving bank-notes.  But  unless  he  makes  this  objection  at  the 
time,  he  is  taken  to  have  waived  it,  and  thus  a  tender  of  bank- 
notes not  objected  to  will  be  good,  (a)  It  is  also  held  that  the 
money  need  not  be  actually  produced  and  counted,  unless  that  be 
insisted  on  ;  for  it  is  sufScient  to  show  at  the  trial,  that  the  defend- 
ant was  in  a  condition  to  substantiate  his  offer.  A  tender  may 
be  pleaded  to  part  of  the  amount  claimed,  and  the  general  issue 
as  to  the  rest ;  but  no  plea  of  tender  either  of  part  or  the  whole 
can  be  united  with  the  general  issue  as  to  the  whole,  because  the 
two  are  repugnant.  The  plea  of  tender  must  allege  that  the 
defendant  has  been  at  all  times  ready  to  pay  the  amount  ten- 
dered ;  and,  therefore,  a  subsequent  demand  and  refusal  is  a  good 
replication  in  confession  and  avoidance. 

Plea  puis  darrein  Continuance.  (V)  By  the  common  law,  the 
parties  might  at  any  time  ask  for  an  imparlance^  that  is,  an  oppor- 
tunity to  confer  together ;  but  no  such  practice  prevails  here. 
The  issue  must  be  made  up  before  the  trial  teim,  or  the  party  in 
default  must  suffer  a  judgment  against  him,  if  the  adversary  de- 
mand it,  unless  the  court  see  cause  to  grant  indulgence  ;  and  at 
the  trial  term,  the  cause  must  be  called  up  in  its  order  and  dis- 
posed of,  unless  by  agreement  it  be  placed  at  the  heel  of  the 
docket,  or  continued.  A  continuance  is  necessary  at  each  term, 
to  keep  the  cause  in  court.  The  reason  usually  alleged,  after 
issue  joined,  is  the  want  of  testimony.  The  party  wishing  a  con- 
tinuance for  this  cause,  must  make  afSdavit  that  he  has  used  due 
diligence  to  obtain  it ;  that  it  is  material ;  and  that  he  expects  to 
obtain  it  soon  ;  and  if  he  applies  a  second  time,  he  is  usually  re- 
quired to  set  forth  what  he  expects  to  prove,  that  his  adversary 
may  admit  it,  if  he  choose.  This  mode  of  procuring  delay  is  often 
perverted  ;  but  some  such  provision  is  necessary  for  the  purposes 
of  justice.     And  it  often  happens  that  a  defence  may  arise  after 

(a)  A  tender  of  a  bank  check,  where  all  objection  to  this  medium  of  payment  it 
expressly  waived,  is  good.    Jennings  v.  Mendenhall,  7  Ohio  State,  267. 
(6)  Steph.  Plead.  87,  97. 
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the  continuance  of  a  cause,  which  did  not  exist  when  the  issue 
was  made  up.  In  such  case,  the  defence  must  be  set  up  by  plea 
puis  darrein  continuance^  which  means  since  the  last  continu- 
ance. For  example,  a  release  given  before  issue  joined  may  be 
offered  in  evidence  under  the  general  issue ;  but  a  subsequent 
release  must  be  set  up  by  a  plea  since  the  last  continuance. 

Demand  of  Oyer,  (a)  It  has  been  already  stated  that  the 
plaintiff  in  his  declaration  upon  any  specialty  must  make  profert 
of  it.  This  is  done  by  an  averment  that  the  specialty  is  now  in 
court,  or  words  to  that  effect.  The  origin  of  the  rule  is  this : 
When  the  pleadings  were  oral,  and  the  plaintiff  counted  on  a 
specialty,  the  defendant  had  a  right  to  demand  oyer^  (i)  that  is, 
to  hear  it  read;  and  it  was  then  read  from  beginning  to  end. 
Now  the  same  end  is  obtained  in  the  following  manner :  The 
plaintiff  makes  profert^  as  before  stated.  This  authorizes  the 
defendant  to  demand  a  copy,  which  must  be  furnished  before  he 
can  be  required  to  plead.  If  his  defence  rest  upon  matter  con- 
tained in  it,  he  sets  forth  the  instrument  at  length  in  his  plea,  and 
then  specifies  wherein  his  defence  lies.  The  effect  is  the  same 
as  if  it  had  been  fully  set  forth  in  the  declaration,  and  after  oyer 
the  defendant  may  either  demur  or  plead. 

§  212.  Trial,  (c*)    When  the  parties  have  thus  made  up  an  issue, 

Steph.  Plead.  02. 

The  form  of  d^.mandiwj  oyn  is  as  follows :  "  The  defendant  comes  and  craves 
oyer  of  the  said  writing  obligatory,  and  it  is  read  to  him  in  these  words :  [here  the 
instrument  is  copied] ;  which  bein^  read  and  heard,  the  defendant  says/'  &c. 

I  have  already  said  that  there  is  no  good  reason  why  this  doctrine  of  profert  and 
oyer  should  not  extend  to  all  written  instruments ;  and  that  in  practice  our  provision 
for  a  bill  of  particulars  does  virtually  produce  this  result. 

(c)  See  1  Swift's  Dig.  b.  8,  chap.  22 ;  3  Black.  Com.  chap.  22,  28 ;  Steph.  Plead. 
107-13.  The  Code  specifies  three  issues  of  (act :  1.  Upon  a  material  allegation  in 
the  petition  denied  by  the  answer.  2,  Upon  a  set-off  or  counter-claim  denieid  by  the 
reply.  8.  Upon  material  new  matter  in  the  answer  or  reply.  Issues  of  fact  in  action 
for  money,  or  for  specific,  personal,  or  real  property,  must  be  tried  by  a  jury,  unless 
waived,  or  a  reference  ordered.  All  other  issues  of  fact  must  be  tried  by  the  court, 
with  discretion  to  order  a  jury  or  a  reference.  §  260-4.  No  change  is  made  in 
the  mode  of  summoning,  impanelling,  challenging,  or  swearing  the  jury.  Each 
party  briefly  states  his  case,  and  the  evidence  he  expects  to  ofi*er.  The  party  who 
would  be  defeated,  if  no  evidence  were  offered,  must  first  produce  his  evidence,  and 
then  the  adverse  party ;  after  which  the  evidence  must  be  confined  to  rebutting, 
unless  the  court  otherwise  order.  When  the  evidence  is  concluded,  either  party  may 
request  instrwitions  on  points  of  Uw,  which  shall  be  given  or  refused  by  the  court, 
and  must  be  in  writing,  if  either  party  require  it.  The  argument  follows  the  order 
of  the  evidence,  and  then  the  jury  may  be  charged  again.  The  jury  may  have  a 
tn>ir,  whenever  the  court  think  it  proper.  After  the  cause  is  submitted  they  cannot 
separate,  unless  the  court  permit  them,  for  meals  or  sleep.  They  may  come  into 
court  for  further  instructions.  They  may  be  discharged  on  account  of  the  sickness 
of  a  juror,  or  other  calamity,  or  by  the  consent  of  parties,  or  when  there  is  no  prob- 
ability of  agreeing  ;  in  which  case  there  may  be  another  trial  at  once,  or  at  a  fliture 
day,  as  the  court  may  order.  The  verdict  must  be  in  writing  and  signed  by  the  fore- 
man, and  either  party  may  require  the  jury  to  be  polled,  when  if  one  dissents  they 
are  to  be  sent  back.    §  2(56-74. 

A  trial  by  jury  may  be  waived  by  the  parties  in  actions  of  contract  and  in  other 
actions,  with  the  assent  of  the  court :  and  it  shall  not  be  necessary  for  the  court  to 
state  the  facts  found,  unless  requested  for  the  purpose  of  excepting,  in  which  case 
they  must  be  sUted  in  writing.    §  279,  280. 

There  may  be  trial  bif  refereeM  of  all  issues,  whether  of  fact  or  law,  when  both 
parties  consent,  and  without  such  consent  a  reference  may  be  ordered  by  the 
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the  next  step  is  the  trial  of  that  issue.  If  it  be  an  issue  of  law, 
the  trial  is  by  the  court,  who  hear  the  arguments  of  counsel  and 
then  pronounce  judgment ;  but  if  it  be  an  issue  of  fact,  the  court 
will  not  try  it,  unless  it  be  submitted  by  consent  of  parties  ;  ex- 
cept in  the  single  case,  where  the  existence  of  a  record  is  put  in 
issue,  by  the  plea  of  nul  tiel  record.  This  issue  can  be  decided 
only  by  the  production  of  the  record  denied,  for  the  inspection  of 
the  court,  who  thereupon  decide  whether  it  be  the  alleged  record 
or  not.  But  as  to  all  other  questions  of  fact,  there  must  be  a 
trial  by  jury.  Formerly  there  were  other  modes  of  trial,  as  by 
inspectiouy  by  certificate^  by  witnesses,  by  wager  of  battle,  and  by 
wager  of  law.  But  as  none  of  these  prevail  in  this  country,  I 
will  not  waste  time  by  describing  them.  The  trial  by  jury  is 
of  high  antiquity,  and  forms  the  boast  of  the  common  law.  We 
have  seen  that  it  operates,  by  a  division  of  the  judicial  power,  as 
one  of  our  constitutional  safeguards.  We  have  also  seen,  that 
by  the  seventh  amendment  of  Xh^  federal  constitution,  it  extends 
"  to  all  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars."  The  language  of  our  State  constitution 
is,  that  **  the  right  to  trial  by  jury  shall  be  inviolate  ; "  and  simi- 
lar expressions  are  found  in  all  the  State  constitutions.  But 
these  declarations,  even  where  they  are  unqualified,  are  not 
designed,  as  we  have  seen,  to  exclude  equity  and  admiralty 
jurisdiction,  which  is  exercised  without  a  jury  ;  because  the  same 
constitutions  recognize  both.  The  right,  then,  to  a  trial  by  jury, 
is  confined  to  proceedings  in  courts  of  law,  where  legal  rights,  as 
distinguished  from  equitable^  are  decided  upon,  (a)  Nor  are  they 
intended  to  take  away  the  jurisdiction  of  justices  of  the  peace, 
who  usually  decide  without  a  jury ;  because  the  provision  of  the 
federal  constitution  is  confined  to  proceedings  in  the  federal 
courts ;  and  the  State  constitutions  recognize  the  ancient  powers 
of  justices  of  the  peace.  Besides,  their  decisions  being  never 
final,  the  dissatisfied  party  may  always  appeal,  and  thus  have  his 
trial  by  jury.  Lastly,  a  jury  need  not  necessarily  consist  of  twelve 
men,  though  this  is  the  usual  number  required  by  law.  (6)  But 
our  statutes  frequently  provide  for  a  less  number  to  determine 

court,  when  it  becomes  necessary  to  examine  accounta,  or  to  have  an  account 
taken,  or  to  try  any  question  of  fact  out  of  the  pleadings,  arising  upon  motion 
or  otherwise.  Sect.  282  of  the  Code  is  repealed  by  the  act  of  April  S,  1857,  and 
the  court  is  authorized  to  direct  a  reference,  in  any  case  in  which  the  parties  are 
not  entitled  to  a  trial  by  jury.  See  Lawson  v.  Bissell,  7  Ohio  State,  129.  The 
referees  cannot  exceed  three,  upon  whom  the  parties  may  agree;  if  not,  the 
court  appoints  them.  They  conduct  the  trial  in  the  same  manner  and  with  the 
same  powers  as  a  court.  They  state  the  facta  found,  and  the  conclusions  of  law 
separately.  Their  report,  unless  excepted  to,  stands  as  the  decision  of  the  court. 
§  281-9. 

(n)  This  constitutional  provision  relates  to  trials  of  issues  of  fact,  and  not  mere 
collateral  questions,  where  no  suit  is  pending.  Millyard  d.  Hamilton,  7  Ohio,  HI ; 
Hickox  V.  Cleveland,  8  id.  643;  Lake  Erie  R.  R.  Co.  u,  Heath,9  Ind.  558.  The  right 
of  trial  by  jury  may  be  waived.    Gest  v,  Kenner,  Ohio  State,  75. 

(b)  But  where  the  term  is  used  in  the  Constitution  without  any  langnage  indicat- 
ing a  different  intent,  a  jury  of  twelve  is  presumed  to  be  intended.     Lamb  v.  ' 
4  Ohio  State,  167. 
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facts  in  controversy.  Thus  three  persons  appraise  the  value  of 
property  under  the  law  regulating  executions,  and  occupying 
claimants  ;  six  persons  form  the  jury  in  trials  of  the  right  of 
property,  and  in  forcible  entry  and  detainer ;  seven,  in  trials  of 
lunacy ;  and  five  in  cases  arising  under  the  apprentice  act.  A 
jury,  therefore,  may  consist  of  any  convenient  number  of  men 
designated  by  law.  The  spirit  of  the  constitutional  provisions 
respecting  trial  by  jury  is,  that  in  legal  proceedings,  the  power  to 
decide  finally  upon  law  and  fact  shall  not  be  vested  in  the  same 
persons  ;  and  instead  of  wasting  words  in  eulogy  of  this  institu- 
tion, I  proceed  to  show  how  jurors  are  designated,  and  what  are 
their  functions.  I  would  previously  observe,  however,  that,  ad- 
mirable as  the  jury  system  is  admitted  to  be,  it  has  one  feature, 
which  has  been  the  subject  of  much  difference  of  opinion.  I  refer 
to  tho  entire  unanimity  required  for  their  decision.  Many  have 
doubted  whether  it  would  not  be  an  improvement,  at  least  in 
civil  cases,  to  dispense  with  entire  unanimity,  so  difficult  to  be 
obtained,  when  there  is  room  for  doubt,  and  only  require  a  spe- 
cific majority,  say  two- thirds  or  three-fourths,  to  concur  in  a 
verdict. 

Juror».  Our  jurors  are  required  to  have  the  qualifications  of 
electors,  which  have  been  before  described,  (a)  The  legislature 
fixes  a  number  sufficient  for  all  the  courts  in  each  county,  no  one 
serving  more  than  one  term  in  each  year.  These  are  annually  ap- 
portioned among  the  townships,  by  the  clerk  of  the  court  of  com- 
mon pleas,  according  to  the  number  of  white  male  adults.  The 
township  trustees  select  the  number  allotted  to  their  township,  and 
return  a  list  to  the  clerk  of  the  court ;  but  the  mode  of  selection 
is  not  specified.  The  names  thus  returned  are  put  into  a  box,  and 
thirty  days  before  each  term  of  court,  the  sheriff  and  clerk  draw 
out  twenty-seven.  The  first  fifteen  so  drawn  are  grand  jurors  who 
only  act  in  criminal  cases,  and  need  not  now  be  described.  The 
remaining  twelve  VLve  petit  Jurorsy  sometimes  called  trial  or  traverse 
jurorSj  who  serve  both  in  civil  and  criminal  cases.  A  writ  then 
issues,  called  a  venire  facias^  commanding  the  sheriff  to  summon 
the  jurors  thus  designated,  to  appear  on  the  first  day  of  the  term, 
which  writ  is  served  ten  days  before  the  term.  The  jurors  thus 
summoned  are  bound  to  serve  unless  excused.  The  number  of 
twelve  constitutes  the  panel.  If  it  should  not  be  full,  for  the  trial 
of  any  caused  the  deficiency  is  supplied  from  by-standers,  who  are 
called  talesmen^  and  are  selected  by  the  sheriff,  (i)  When  the 
panel  is  full,  each  party  may  challenge  two  yavovs  per emptorilyy  that 
is,  without  assigning  any  cause  ;  and /or  cause^  each  may  challenge 
any  number,  who  are  obnoxious,  and  the  court  will  try  the  chal- 
lenge. The  principal  causes  of  challenge  are,  conviction  of  any 
crime ;  interest  in  the  cause  ;  having  been  an  arbitrator,  or  juror, 

(a)  Eastman  v.  Wright,  4  Ohio  State,  156. 

(&i  Provuion  is  made  for  a  special  venire  facUu  in  such  cases  by  the  act  of  March 

22y  iseo. 
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in  the  same  matter  before  ;  being  of  kin  to  either  party ;  standing 
in  the  relation  of  master,  servant,  or  attorney ;  being  summoned  as 
a  witness ;  not  understanding  the  language  ;  or  any  other  cause 
tending  to  disqualify  one  from  acting  intelligently  and  impartially. 
Provision  is  also  made  for  a  struck  jurt/^  at  the  request  of  either 
party.  In  this  case,  the  clerk  draws  forty  names  from  those  in  the 
box  ;  from  this  list,  the  parties  proceeding  alternately  strike  out 
twenty-four,  and  of  the  remaining  sixteen,  the  first  twelve  who  are 
not  challenged,  form  the  struck  jury.  When  the  panel  is  thus 
completed,  the  oath  is  administered,  by  which  the  jurors  bind  them- 
selves **  to  give  a  true  verdict  according  to  the  evidence."  This 
oath,  (a)  it  may  be  observed,  binds  the  conscience  only,  for  the 
violation  of  it,  by  giving  a  false  verdict,  cannot  probably  be  pun- 
ished as  perjurj%  under  the  definition  of  that  offence  heretofore 
given.  It  is  much  to  be  regretted  that  the  organization  of  our  ju- 
ries cannot  be  altered  with  respect  to  the  talesmen  or  by-standers. 
The  objection  is,  that  they  are  selected  by  the  sheriff,  and  gener- 
ally from  those  immediately  around  the  court.  This  affords  an 
opportunity,  at  least,  for  collusion  and  corruption,  by  selecting 
persons  who  are  known  to  favor  one  of  the  parties.  Would  it 
not  be  an  improvement  to  have  aupemumeraries  selected  in  the 
usual  way,  to  supply  probable  deficiencies  in  the  panel  ?  This 
.  would  certainly  diminish  the  present  evil,  if  not  remove  it  en- 
tirely. 

Evidence,  (b)  The  subject  of  evidence  includes  all  those  rules 
which  regulate  the  procurement  and  presentation  of  testimony  in 
courts  of  justice.  Strictly  speaking,  all  evidence  consists  either  of 
facts  proved  by  personal  testimony^  or  of  inferences  drawn  from 
facts  so  proved.  And  this  leads  to  a  division  of  evidence  into  po«- 
tive^  presumptive^  and  circumstantial.  Positive  evidence  includes 
all  facts  directly  proved.  Presumptive  evidence  includes  all  those 
inferences  which  the  law  itself  draws  from  facts  directly  proved. 
Circumstantial  evidence  includes  all  those  inferences  which  the 
jury  draw,  according  to  their  discretion,  from  facts  directly  proved. 
Where  evidence  is  such  that  it  cannot  be  admitted  at  all,  it  is  said 
to  be  incompetent^  and  where  it  does  not  apply  to  the  issue,  irrele- 
vant.    These  are  questions  of  law  for  the  court.     The  credibility 

(a)  The  following  is  the  form  of  a  juror's  oath :  «  You  and  each  of  you  do  sol- 
emnly swear  in  the  presence  of  Almighty  God,  that  you  will  well  and  truly  tiy  the 

issae  joined  between  the  parties  in  this  cause,  wherein is  plainiiff,  and — — 

is  defendant,  and  a  true  verdict  give  according  to  the  evidence,  unless  lawfully  dis^ 
charged  therefrom  ;  and  this  you  do  as  you  shall  answer  to  God  at  the  great  day." 
The  affirmation  begins:  "You  and  each  of  you  do  solemnly  declare  and  affirm 
that,"  &c— and  concludes:  "And  this  you  do  under  the  pains  and  penalties  of 
peijury." 

From  which  it  will  be  seen  that  the  affirmation  makes  no  appeal  to  God  or  a  future 
retribution,  but  relies  for  its  sanction  wholly  on  the  temporal  consequences  of  per- 
jury. 

(6)  On  the  subject  of  evidence,  the  principal  treatises  are  those  of  Greenleaf, 
Swift,  Peake,  Gilbert,  Philips,  Starkie,  and  Roscoe.  The  first  two  are  American 
works,  and  the  edition  of  Philips  by  Cowen  and  Hill,  with  its  voluminous  notes,  may 
be  said  to  be  also  an  American  work. 
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of  testimony  is  a  question  of  fact  for  the  jury  after  it  has  been 
admitted  by  the  court  as  both  competent  and  relevant.  All  evi- 
dence is  divided  into  primary  and  secondary.  Primary  evidence 
in  a  given  case,  signifies  the  highest  and  best  evidence  which  that 
case  admits  of.  Secondary  evidence,  of  course,  includes  all  other 
degrees;  and  it  is  a  fundamental  rule  that  secondary  evidence 
will  not  be  received,  while  primary  can  be  had.  Thus,  the  best 
evidence  of  the  contents  of  a  paper  is  the  production  of  the  paper. 
The  next  best  evidence  is  a  sworn  copy.  And  the  next,  the  rec- 
ollection of  a  witness  who  had  read  the  paper.  And  the  general 
rule  is,  that  a  lower  degree  of  evidence  will  not  be  received,  with- 
out first  showing  that  a  higher  degree  cannot  be  had.  Again,  all 
evidence  is  divided  into  written  and  unwritten.  Written  evidence 
includes  writings  of  record  and  writings  not  of  record.  Unwritten 
or  parol  evidence  includes  all  other  kinds.  When  written  docu- 
ments are  offered  in  evidence,  the  first  step  is  to  prove  their  genvr 
tneneas  ;  that  is,  that  they  are  what  they  purport  to  be.  The  next 
question  is  as  to  their  effect  as  evidence.  And  of  the  different 
degrees  of  written  evidence,  records  are  the  highest;  since  the 
facts  they  contain  cannot  be  contradicted  by  any  other  evidence ; 
and  next  in  order  are  unrecorded  writings  which  cannot  be  contra- 
dicted by  unwritten  evidence.  Records  are  either  ptiblie  or  private. 
Public  records  are  kept  in  public  oflSces,  and  not  allowed  to  be 
removed  therefrom ;  and  as  they  cannot  be  produced  in  court,  the 
law  permits  them  to  be  proved  by  exemplification.  An  exemplifi- 
cation of  a  record  is  a  copy  thereof  made  and  certified  by  the  proper 
officer,  under  the  proper  seal ;  and  this,  though  in  fact  secondary 
evidence,  is  universally  received  as  primary.  Whereas,  private 
records,  those  of  corporations  for  example,  not  being  confined  to 
one  place,  must  be  proved  like  other  writings. 

Order  of  I?itrodtieiny  Testimony.  As  a  general  rule,  the  party 
having  the  affirmative  of  the  issue  begins  by  presenting  his  testi- 
mony. It  must  be  such  as  to  make  out  a  primd  facie  case;  that 
is,  it  must  be  sufficient  to  prove  the  issue,  if  nothing  come  from 
the  other  side.  Otherwise,  the  adversary  may  move  the  court  to 
overrule  the  testimony  and  give  judgment  accordingly.  In  making 
this  primd  facie  case,  all  the  ground  must  be  covered,  which  it  is 
intended  to  occupy  during  the  trial ;  for  in  strict  practice  no  new 
matter  can  be  offered  at  a  subsequent  stage  of  the  trial,  (a)  The 
party  having  the  affirmative  then  rests^  and  the  adversary  brings 
forward  his  counter-proof,  the  object  of  which  is  to  assail  the  case 
made  on  the  other  side.  If  he  bring  forward  no  new  matter,  the 
testimony  will  here  close.  But  if  he  adduce  new  matter,  the  first 
party  may  bring  evidence  to  assail  such  new  matter. 

Records  of  this  State.  (6)    Legislative  proceedings  are  evidenced 

ia)  Graham  t*.  Davis,  4  Ohio  State.  862. 

(6)  The  Code  provides  that  printed  copies  of  statutes  of  any  sister  or  foreign  State 
or  nation,  purporting  or  proved  to  be  published  by  authority,  shall  be  admitted  as  pre- 
sumptive evidence  of  such  statutes ;  and  the  unwritten  or  common  law  may  be  proved 
by  parol  evidence,  or  books  of  reports.    §862. 
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by  the  Journal^  which  is  kept  by  the  clerk  of  each  house.    Stattttei^ 
however,  are  not  set  out  in  this  journal,  but  are  preserved  in  distinct 
rolh  in  the  department  of  State.     They  are  therefore  evidenced  by 
exemplifications,  made  by  the  secretary  of  state  under  the  g^eat 
seal,  (a)    But  as  the  secretary  supervises  the  publication  of  these 
statutes,  the  printed  volume  is  never  objected  to  within  the  State. 
Judicial  proceedings  are  evidenced  by  exemplification  of  the  records 
thereof,  made  and  certified  by  the  clerk,  under  the  seal  of  the  court. 
Justices  of  the  peace  have  no  clerk  or  public  seal ;  but  they  are 
required  to  keep  dockets  of  their  proceedings ;  and  certified  tran- 
scripts therefrom,  are  evidence  of  such  proceedings.     Executive 
proceedings  are  evidenced  by  exemplifications  from  the  journal 
thereof,  made  by  the  secretary  of  state  under  the  great  seal.     In 
addition  to  these  public  records  of  the  State,  the  law  requires  deeds^ 
wills^  and  certificates  of  marriage^  to  be  recorded,  as  we  have  seen, 
in  the  public  oflBces ;  and  in  the  absence  of  the  originals,  copies 
duly  certified  by  the   proper  oflScer,  are  admitted  as  evidence. 
These  matters,  however,  being  private,  the  records  thereof, although 
public,  do  not  stand  upon  the  same  footing  of  unquestionable  verity, 
as  those  before  spoken  of ;  but  only  on  the  footing  of  their  private 
originals. 

Records  of  the  United  States,  As  the  federal  government  ex- 
tends over  the  whole  Union,  its  proceedings,  whether  legislative, 
judicial,  or  executive,  are  proved  in  the  same  manner  throughout 
the  Union,  as  the  records  of  a  single  State  are  within  that  State. 
Nothing,  therefore,  need  be  added  on  this  head. 

Records  of  Sister  States,  In  consequence  of  an  express  pro- 
vision of  the  constitution,  which  has  been  remarked  upon  before, 
the  States,  with  respect  to  their  public  acts  and  records,  have 
ceased  to  be  foreign  to  each  other :  and  such  acts  and  records, 
when  proved  as  directed  by  the  act  of  Congress,  are  declared  to 
liave  the  same  effect  in  every  other  State,  as  in  the  State  wheie 
they  belong  ;  but  these  have  been  sufliciently  described  already. 

Records  of  Foreign  Nations,  As  a  general  rule,  our  courts  are 
not  presumed  to  know  the  public  oftices  or  public  seals  of  foreign 
nations;  and,  accordingly,  their  public  acts  and  records  must  be 
proved  in  the  same  way  as  any  other  fact.  There  are  instances, 
however,  in  which  exemplifications  under  the  great  seal,  accom- 
panied by  proof  that  it  is  the  great  seal,  have  been  admitted.  But 
even  when  proved,  these  records  have  not  the  same  absolute  and 
conclusive  verity  as  those  of  our  own  country.  The  facts  they 
contain  may  be  questioned. 

Writings  not  of  Record.  (6)    When  such  writings  are  produced 

(«)  An  exemplification  of  the  roll  thus  filed  in  the  oflice  of  the  secretary  of  state 
is  the  sole  nnd  conclusive  evidence  of  the  existence  and  contents  of  a  statute.  Tlie 
journals  of  the  houses  are  not  competent  evidence  to  show  that  the  roll  tlius  filed  diics 
not  contain  the  whole  of  the  law,  as  in  point  of  fact  it  was  enacted.  The  State  €xrtl. 
Pan^born  r.  Young,  5  Am.  L.  Kepf.  (x.  s.)  OT'J  (New  Jersey). 

{>>)  Tiie  Coi]Q  has  some  excellent  provisions  relating?  to  documentary  evidence. 
Either  party,  beJore  trial,  may  require  the  other  to  admit  the  genuineness  of  a  writing 
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in  court,  the  first  question  is,  whether  they  are  really  the  writings 
they  purport  to  be.  But  ancient  deeds,  maps,  and  histories  are 
usually  admitted  as  such  without  question,  on  account  of  their 
antiquity.  Also,  the  returns  of  sheriffs  and  other  officers  of  court, 
and  the  notarial  acts  of  notaries  public,  usually  pass  unquestioned, 
because  of  their  official  character.  But  these  are  exceptions  to 
the  general  rule,  which  is,  that  whenever  a  writing  is  offered  in 
evidence,  its  genuineness  or  identity  must  first  be  proved.  If  there 
be  a  subscribing  witness,  he  must  be  called ;  if  he  cannot  be  had, 
his  absence  must  be  accounted  for,  and  then  his  handwriting  may 
be  proved,  which  will  be  taken  as  proof  of  the  execution  of  the 
writing.  If  there  be  no  subscribing  witness,  the  handwriting  of 
the  maker  must  be  proved.  Our  statute  dispenses  with  the  proof 
of  the  execution  of  bonds,  bills,  and  notes,  as  we  have  seen,  unless 
denied  under  oath.  When  a  witness  is  offered  to  prove  Aandf- 
wriiing^  the  general  rule  is,  that  he  must  have  seen'  the  person 
write.  The  only  exception  is  whei-e  he  has  become  acquainted 
with  the  handwriting  by  a  correspondence  with  the  person.  It  is 
not  allowable  to  submit  to  the  jury  an  admitted  specimen  of  hand- 
writing, that  they  may  compare  it  with  the  one  in  dispute.  The 
farthest  that  courts  have  gone  in  the  comparison  of  handwritings, 
is  to  call  experts  or  men  of  skill  to  examine  them,  and  let  their 
opinion  go  to  the  jury.  But  in  more  recent  decisions  even  this 
has  been  denied,  unless  the  persons  of  skill  have  seen  the  person 
in  question  write,  (a)  I  have  thus  far  supposed  the  writing  to  be 
in  the  possession  of  the  party  offering  it.  If  proved  to  have  been 
lost  or  destroyed,  its  contents  may  be  proved  by  parol.  (J)  If  in 
the  hands  of  a  third  person,  he  may  be  required  to  produce  it,  by 
notice  to  that  effect  in  the  subpoena,  which  is  thence  called  a  mb- 
poena  duces  tecum  ;  if  in  the  hands  of  the  opposite  party,  notice 
must  be  given  him  to  produce  it,  and  on  refusal,  the  contents  may 
be  proved.  If  the  interest  of  a  party  require  the  actual  produc- 
tion of  books  and  papers  in  the  possession  of  the  opposite  party, 
our  statute  empowers  the  courts  of  law  to  enforce  their  production, 
whenever  a  court  of  chancery  would  do  so.  For  this  purpose,  ten 
days'  notice  must  be  given,  particularly  describing  the  books  or 

and  if  be  refoief  without  good  reason,  he  must  pay  the  expense  of  proof.  So  either 
party  may  demand  the  inspection  or  copy  of  any  writing  in  the  possession  of  the  other, 
and  if  refused  without  good  reason,  may  have  it  excluded  on  the  trial,  or  if  he  wishes 
it  as  evidence,  hia  affidavit  of  its  contents  may  be  received.  This  includes  all  books, 
papers,  or  documents.  §  859-^1.  See  act  of  ACarch  6,  1857,  amending  §  860  of  the 
Code.  As  to  handwriting,  see  1  Greenl.  Ev.  §  676-81,  where  the  subject  is  exhausted. 
As  to  who  are  experts,  see  same  book.  §  440.  Perhaps  the  best  definition  is,  persons 
professionally  or  scientifically  acquainted  with  the  subject.  And  see  Hicks  v.  Person, 
19  Ohio.  426 ;  CUrk  o.  The  SUte,  12  id.  483. 

(a)  The  testimony  of  experts  is  admissible,  though  they  have  never  seen  the  per- 
son in  question  write,  and  have  no.  previous  knowledge  of  his  handwriting,  but  found 
their  opinion  upon  the  comparison  of  the  disputed  paper  with  other  papers  already  in 
the  case,  and  admitted  or  proved  to  have  been  written  by  the  person  claimed  to  have 
written  the  disputed  paper.  Calkins  v.  The  State,  14  Ohio  State,  222.  And  see 
Bogers  v.  Ritter,  12  Wall.  317. 

(6)  As  to  lost  deeds,  see  Allen  v.  Parish,  3  Ohio,  107  ;  Blackburn  v.  Blackbana,  8 
id.  81 ;  Armstrong  v.  M'Coy,  8  id.  128 ;  Starke  v.  Smith,  6  id.  45& 
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by  the  Journal^  which  is  kept  by  the  clerk  of  each  house.  Stattiteg^ 
however,  are  not  set  out  in  this  journal,  but  are  preserved  in  distinct 
rolls  in  the  department  of  State.  They  are  therefore  evidenced  by 
exemplifications,  made  by  the  secretary  of  state  under  the  great 
seal,  (a)  But  as  the  secretary  supervises  the  publication  of  these 
statutes,  the  printed  volume  is  never  objected  to  within  the  State. 
Judicial  proceedings  are  evidenced  by  exemplification  of  the  records 
thereof,  made  and  certified  by  the  clerk,  under  the  seal  of  the  court. 
Justices  of  the  peace  have  no  clerk  or  public  seal ;  but  they  are 
required  to  keep  dockets  of  their  proceedings ;  and  certified  tran- 
scripts therefrom,  are  evidence  of  such  proceedings.  Executive 
proceedings  are  evidenced  by  exemplifications  from  the  journal 
thereof,  made  by  the  secretary  of  state  under  the  great  seal.  In 
addition  to  these  public  records  of  the  State,  the  law  requires  deeds^ 
wills^  and  certificates  of  marriage^  to  be  recorded,  as  we  have  seen, 
in  the  public  offices ;  and  in  the  absence  of  the  originals,  copies 
duly  certified  by  the  proper  officer,  are  admitted  as  evidence. 
These  matters,  however,  being  private,  the  records  thereof, although 
public,  do  not  stand  upon  the  same  footing  of  unquestionable  verity, 
as  those  before  spoken  of ;  but  only  on  the  footing  of  their  private 
originals. 

Itecords  of  the  United  States.  As  the  federal  government  ex- 
tends over  the  whole  Union,  its  proceedings,  whether  legislative, 
judicial,  or  executive,  are  proved  in  the  same  manner  throughout 
the  Union,  as  the  records  of  a  single  State  are  within  that  State. 
Nothing,  therefore,  need  be  added  on  this  head. 

Records  of  Sister  States.  In  consequence  of  an  express  pro- 
vision of  the  constitution,  which  has  been  remarked  upon  before, 
the  States,  with  respect  to  their  public  acts  and  records,  have 
ceased  to  be  foreign  to  each  other :  and  such  acts  and  records, 
when  proved  as  directed  by  the  act  of  Congress,  are  declared  to 
have  the  same  effect  in  every  other  State,  as  in  the  State  where 
they  belong  ;  but  these  have  been  sufficiently  described  already. 

Records  of  Foreign  Nations.  As  a  general  rule,  our  courts  are 
not  presumed  to  know  the  public  offices  or  public  seals  of  foreign 
nations ;  and,  accordingly,  their  public  acts  and  records  must  be 
proved  in  the  same  way  as  any  other  fact.  There  are  instances, 
however,  in  which  exemplifications  under  the  great  seal,  accom- 
panied by  proof  that  it  is  the  great  seal,  have  been  admitted.  But 
even  when  proved,  these  records  have  not  the  same  absolute  and 
conclusive  verity  as  those  of  our  own  country.  The  facts  they 
contain  may  be  questioned. 

Writings  not  of  Record.  (6)    When  such  writings  are  produced 

(u)  An  exemplification  of  the  roll  thus  filed  in  the  office  of  the  secretary  of  state 
is  the  sole  and  conclusive  evidence  of  the  existence  and  contents  of  a  statute.  The 
journals  of  the  houses  are  not  competent  evidence  to  show  that  the  roll  thus  filed  does 
not  contain  the  whole  of  the  law,  as  in  point  of  fact  it  waa  enacted.  The  State  ex  rtl. 
Pangborn  v.  Young,  6  Am.  L.  Reg.  (w.  s.)  679  (New  Jersey). 

{h)  The  Code  has  some  excellent  provisions  relating  to  documentary  evidence. 
Eitiier  party,  before  trial,  may  require  the  other  to  admit  the  genuineness  of  a  writing 
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in  court,  the  first  question  is,  whether  they  are  really  the  writings 
they  purport  to  be.  But  ancient  deeds,  maps,  and  histories  are 
usually  admitted  as  such  without  question,  on  account  of  their 
antiquity.  Also,  the  returns  of  sheriffs  and  other  officers  of  court, 
and  the  notarial  acts  of  notaries  public,  usually  pass  unquestioned, 
because  of  their  official  character.  But  these  are  exceptions  to 
the  general  rule,  which  is,  that  whenever  a  writing  is  offered  in 
evidence,  its  genuineness  or  identity  must  first  be  proved.  If  there 
be  a  subscribing  witness,  he  must  be  called ;  if  he  cannot  be  had, 
his  absence  must  be  accounted  for,  and  then  his  handwriting  may 
be  proved,  which  will  be  taken  as  proof  of  the  execution  of  the 
writing.  If  there  be  no  subscribing  witness,  the  handwriting  of 
the  maker  must  be  proved.  Our  statute  dispenses  with  the  proof 
of  the  execution  of  bonds,  bills,  and  notes,  as  we  have  seen,  unless 
denied  under  oath.  When  a  witness  is  offered  to  prove  Aawd- 
writing^  the  general  rule  is,  that  he  must  have  seen*  the  person 
write.  The  only  exception  is  where  he  has  become  acquainted 
with  the  handwriting  by  a  correspondence  with  the  person.  It  is 
not  allowable  to  submit  to  the  jury  an  admitted  specimen  of  hand- 
writing, that  they  may  compare  it  with  the  one  in  dispute.  The 
•farthest  that  courts  have  gone  in  the  comparison  of  handwritings, 
is  to  call  experts  or  men  of  skill  to  examine  them,  and  let  their 
opinion  go  to  the  jury.  But  in  more  recent  decisions  even  this 
has  been  denied,  unless  the  persons  of  skill  have  seen  the  person 
in  question  write,  (a)  I  have  thus  far  supposed  the  writing  to  be 
in  the  possession  of  the  party  offering  it.  If  proved  to  have  been 
lost  or  destroyed,  its  contents  may  be  proved  by  parol.  (6)  If  in 
the  hands  of  a  third  person,  he  may  be  required  to  produce  it,  by 
notice  to  that  effect  in  the  subpoena,  which  is  thence  called  a  sub- 
poena  duces  tecum  ;  if  in  the  hands  of  the  opposite  party,  notice 
must  be  given  him  to  produce  it,  and  on  refusal,  the  contents  may 
be  proved.  If  the  interest  of  a  party  require  the  actual  produc- 
tion of  books  and  papers  in  the  possession  of  the  opposite  party, 
our  statute  empowers  the  courts  of  law  to  enforce  their  production, 
whenever  a  court  of  chancery  would  do  so.  For  this  purpose,  ten 
days'  notice  must  be  given,  particularly  describing  the  books  or 

and  if  he  refuses  without  good  reason,  he  must  pay  the  expense  of  proof.  So  either 
party  may  demand  the  inspection  or  copy  of  any  writing  in  &e  possession  of  the  other, 
and  if  refused  without  good  reason,  may  have  it  excluded  on  the  trial,  or  if  he  wishes 
it  as  evidence,  his  affidavit  of  its  contents  may  be  received.  This  includes  all  books, 
papers,  or  documents.  §  85^-61.  See  act  of  March  6,  1S57,  amending  §  860  of  the 
Code.  As  to  handivriting,  see  1  Greenl.  £v.  §  676-81,  where  the  subject  is  exhausted. 
As  to  who  are  experts,  see  same  book.  §  440.  Perhaps  the  best  definition  is,  persons 
professionally  or  scientifically  acquainted  with  the  subject.  And  see  Hicks  v.  Person, 
19  Ohio.  426 ;  Clark  o.  The  State,  12  id.  483. 

(a)  The  testimony  of  experts  is  admissible,  though  they  have  never  seen  the  per- 
son in  question  write,  and  have  no.  previous  knowledge  of  his  handwriting,  but  found 
their  opinion  upon  the  comparison  of  the  disputed  paper  with  other  papers  already  in 
the  case,  and  admitted  or  proved  to  have  been  written  by  the  person  claimed  to  have 
written  the  disputed  paper.  Calkins  v.  The  State,  14  Ohio  State,  222.  And  see 
Rogers  v,  Ritter,  12  Wall.  817. 

lb)  As  to  lost  deeds,  see  Allen  v.  Parish,  3  Ohio,  107  ;  Blackburn  v.  Blackburn,  8 
id.  81 ;  Armstrong  v.  M'Coy,  8  id.  128 ;  Starke  v.  Smith,  6  id.  45& 
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papers  required ;  at  the  expiration  of  which  a  motion  may  be  made 
for  an  order  that  they  be  produced.  If  the  order  be  granted  upon 
the  plaintiff  and  he  fail  to  comply,  a  judgment  of  nonsuit  may  be 
entered  against  him ;  if  upon  the  defendant,  and  he  fail,  a  judg* 
ment  by  default.  When  a  writing  is  thus  made  evidence,  its  effect 
upon  the  issue  is  to  be  gathered  from  its  contents ;  and  this  is 
partly  a  question  of  law  for  the  court  and  partly  a  question  of  fact 
for  the  jury.  The  general  rule  is,  that'  no  extrinsic  or  parol  evi- 
dence can  be  admitted  to  explain  any  ambiguity  in  its  contents,  or 
supply  any  deficiency.  But  a  distinction  is  made  between  latent 
and  patent  ambiguities,  A  patent  ambiguity,  is  one  apparent  upon 
the  face  of  the  writing,  and  discoverable  on  the  mere  perusal. 
This  cannot  be  explained  by  parol  evidence,  to  show  the  actual 
meaning,  because  there  would  be  danger  of  thus  making  a  writ- 
ing different  from  that  which  was  intended.  But  a  latent  ambi- 
guity, being  discoverable  only  by  reference  to  extrinsic  facts,  may 
be  explained  by  extrinsic  evidence.  Thus  if  a  writing  name  one 
person,  and  there  happen  to  be  two  of  the  same  name,  the  one 
actually  meant  may  be  ascertained  by  parol  evidence. 

Personal  Testimony,  (a)     Personal  testimony  is  that  which  is 

^     (a)  The  Code  has  greaUy  modified  the  law  as  to  the  competency  of    m'te^ssaf. 
Neither  interest  in  the  events  nor  being  a  party,  nor  conviction  of  a  crime,  is  any 
longer  a  disqualification,  but  goes  only  to  the  credibility.     Each  party  may  testify 
for  himself,  and  compel  his  adversary  to  testify.    Nor  is  color  or  want  of  religious 
belief  any  longer  a  criterion  of  competency.     But  those  who  are  still  incompetent 
include  persons  of  unsound  mind ;  infants  under  ten  years  who  appear  incapable  of 
testifying  intelligently;  husband  and  wife  for  or  against  each  other,  or  conc«rnin^ 
any  communication  made  by  one  to  the  other  during  the  marriage,  whetlier  called 
while  the  relation  subsists,  or  afterwards  ;  attorneys,  a«  to  any  professional  commu- 
nication, without  the  consent  of  the  client ;  and  priests  as  to  confessions  made  in  the 
course  of  church  discipline,  without  the  consent  of  the  person  confessing.    §  810-6. 
The  act  of  April  18,  1870  (67  Ohio  Laws,  113),  amending  tlie  314th  section  of  the 
Code,  provides,  "  The  following  persons  shall  be  incompetent  to  testify :    1.  Persona 
who  are  of  unsound  mind  at  the  time  of  their  production  for  examination.    2.  Chil- 
dren under  ten  years  of  age  who  appear  incapable  of  receiving  just  impressions  of  the 
facts  respecting  which  they  are  examined,  or  of  relating  them  truly.     3.  An  attor- 
ney concerning  any  communication  made  to  him  by  his  client  in  that  relation  or  hia 
advice  thereon,  without  the  client's  express  consent,  or  a  physician  concerning  any 
communication  made  to  him  by  his  patients  in  that  relation,  or  his  advice  thereon, 
without  his  patients'  consent    4.  A  clergyman  or  priest  at  any  confession  made  to 
him  in  his  professional  character  in  the  course  of  discipline  enjoined  by  the  church  to 
which  he  belongs.     6.  No  person  who  would,  if  a  party,  be  incompetent  to  testify 
under  the  provision  of  section  113,  shall  become  competent  by  reason  of  an  assign- 
ment of  his  claim.     6.  Nor  shall  any  person  who  would  be  incompetent  to  teccify 
under  the  provisions  of  said  section,  in  an  action  between  himself  and  any  person 
named  therein,  become  competent  by  reason  of  a  sale  or  transfer  of  any  property  by 
said  executor,  administrator,  guardian,  trustee,  heir,  or  devisee,  concerning  which 
property  said  action  is  brought,  or  in  which  action  the  title  to  the  same  is  involved. 
7.  Husband  or  wife  concerning  any  communication  made  by  one  to  the  otlier  during 
coverture,  or  any  act  done  by  either  in  the  presence  of  the  other  during  coverture^ 
unless  such  communication  was  made  or  such  act  was  done  within  the  known  pres- 
ence, hearing,  or  knowledge  of  a  third  person  competent  of  being  a  witness,  whether 
the  husband  or  wife  be  called  as  a  witness  while  that  relation  subsists  or  afterwards. 
By  the  provisions  of  the  act  of  July  2,  1864,  and  of  the  amendatory  act  of  March 
8, 1866,  parties  may  now  testify  in  the  courts  of  the  United  States,  with  few  excep- 
tions, in  civil  actions.   These  provisions  apply  also  to  cases  in  which  the  United  States 
is  a  party.    Green  v.  The  United  States,  9  Wall.  666.     At  common  law  it  has  been 
held  in  Ohio  that  a  woman,  who  has  been  divorced,  is  not  a  competent  witness  against 
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given  under  an  oath  or  a£Qrniation.  It  is  either  given  orally  in 
court,  or  by  depontions.  But  in  either  case  the  first  question  is, 
who  are  competent  to  testify  ?  and  the  law  holds  the  following 
persons  incompetent:  1.  For  want  of  requisite  understanding, 
idiots  and  lunatics  are  always  excluded ;  and  infants  are  excluded 
whenever,  from  express  interrogation  by  the  court,  they  are  found 
not  to  comprehend  the  nature  of  an  oath.  2.  On  the  ground  of 
intereU^  all  persons  are  excluded  who  have  the  least  direct  pecuni- 
ary interest  in  the  event  of  that  particular  suit ;  but  not  those  who 
have  an  indirect  interest,  however  great,  in  the  question  of  fact 
therein  disputed.  When  we  reflect  that,  with  the  single  excep- 
tion of  husband  and  wife,  the  nearest  friends  and  relations  of  the 
parties  are  allowed  to  testify,  notwithstanding  the  strong  bias  of 
affection,  this  absolute  exclusion,  for  any  merely  pecuniary  inter- 
est, would  seem  to  be  of  doubtful  expediency,  to  say  the  least,  yet 
so  the  law  stands,  and  the  only  exceptions  made  by  our  statutes, 
are  those  of  legatees  in  a  will  to  which  they  are  subscribing  wit- 
nesses ;  persons  testifying  to  their  own  accounts  of  not  more  than 
eighteen  months'  standing ;  and  mothers  of  illegitimate  children, 
as  to  who  is  tl)e  father.     3.  On  account  of  infamy^  all  persons  are 

her  late  husband  to  prove  a  contract  made  by  him  during  coverture.  Cook  v.  Grange, 
18  Ohio,  526.  But  a  widow  is  a  competent  witness  against  her  husband's  administra- 
tor when  her  testimony  is  not  a  disclosure  of  her  husband's  conversations  or  admis- 
sions, or  a  violation  of  his  confidence  or  prejudicial  to  his  reputation.  Stober  r. 
McCarter,  4  Ohio  State,  618.  Tiie  act  of  March  8,  1860,  section  1,  takes  the  place  of 
section  818  of  the  Code.  It  excludes  the  testimony  of  a  party  where  the  adverse 
party  is  a  guardian,  executor,  or  administrator,  except  in.  certain  specified  cases  in 
which  such  testimony  is  admissible.  But  the  section  as  amended  April  16,  1867, 
does  not  prevent  the  administrator  from  testifying,  where  he  is  plaintiff,  as  to  facts 
occurring  prior  to  the  death  of  his  intestate.  Doughman's  Adm*r  t*.  Doughman.  21 
Ohio  State,  668.  A  party  to  a  suit  is  incompetent  to  testifv  as  against  parties  claim- 
ing through  a  deceased  person,  as  to  facts  occurring  before  the  death  of  such  deceased, 
though  his  evidence  would  be  admissible  against  other  parties  to  the  suit.  If  the 
case  be  one  in  which  several  judgments  may  be  rendered,  the  testimony  may  be 
received  as  to  those  against  whom  it  is  competent,  and  excluded  from  consideration 
as  to  the  others.  Hubbell  v.  Uubbell,  22  Ohio  State,  208.  It  provides  also  that 
where  the  deposition  of  a  party  is  taken,  the  notice  must  state  that  the  deposition  to 
be  taken  is  that  of  a  party.  See  Myers  v.  Walker,  9  Ohio  State,  658.  As  to  the 
competency  of  the  evidence  of  husband  and  wife  for  or  against  each  other  under  sec- 
tion 814,  see  Bird  t^.  Hueston,  10  Ohio  State,  418 ;  Nuser  o.  Beach,  15  Ohio  State, 
172.  A  court,  so  far  from  requiring  an  attorney  to  disclose  the  communications  of  his 
client,  will  not  permit  him  to  do  so  without  his  client's  consent.  But  where  a  party 
offers  himself  as  a  witness,  he,  under  section  316  of  the  Code,  consents  to  the  exami- 
nation of  his  attorney.  King  v.  Barrett,  11  Ohio  State,  261.  Section  813  of  the  Code 
is  in  the  nature  of  a  statute  against  frauds  and  perjuries.  The  testimony  of  a  party 
is  excluded  where  it  relates  to  transactions  between  him  and  a  deceased  person  whose 
estate  is  affected  by  the  suit.  It  was  considered  that  there  would  be  a  tempution  in 
such  a  case  to  fraud  and  perjury  against  which  protection  should  be  given  by  exclud- 
ing the  testimony.  Stevens  &.  Hartley,  13  Ohio  State,  625.  See  also  Hoover  v.  Jen- 
nings, 11  Ohio  State,  624. 

The  form  of  the  oath  is  as  follows :  Tou  solemnly  swear  in  the  presence  of  Almighty 
God  [or  on  the  Holy  Evant^elists],  that  you  will  testify  the  truth,  the  whole  truth,  and 

nothing  but  the  truth,  in  the  case  now  pending,  wherein is  plaintiff  and 

is  defendant ;  and  this  you  do  as  you  shall  answer  to  God.  The  affirmation  begins : 
You  do  solemnly  declare  and  a£9rm  that.  &c. ;  and  concludes :  And  this  you  do  under 
the  pains  and  penalties  of  perjury. 

It  has  been  doubted  whether  the  phrase,  "  the  whole  truth,"  ought  not  to  be  omit- 
ted, because  the  witness  may  not  be  interrogated  to  that  extent. 
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excluded,  in  this  State,  who  have  been  convicted  of  any  peniten- 
tiary offence,  except  manslaughter,  and  duelling,  unless  after- 
wards pardoned.  If  this  exclusion  proceeds  upon  the  ground  that 
these  persons  would  perjure  themselves,  and  that  the  jury  could 
not  detect  their  falsehood,  it  seems  unreasonable  ;  and  if  this  be 
not  the  ground,  it  is  diflScult  to  conjecture  what  is,  or  how  a  par- 
don would  help  the  matter.  4.  On  account  of  color,  in  this  State, 
all  "  black  and  mulatto  persons  "  are  excluded  from  testifj^ing  in 
cases  where  either  party  is  white.  This  rule,  to  say  the  least, 
approaches  the  verge  of  inhumanity  ;  and  hence  our  courts  have 
decided  that  they  will  construe  the  provision  strictly,  and  admit 
all  pei-sons  above  the  shade  of  half  black,  which  is  the  meaning  of 
mulatto,  (a)  6.  For  want  of  religions  belief,  (6)  it  has  been  the 
rule  to  exclude  all  persons  who  do  not  believe  in  the  existence  of 
a  Supreme  Being,  and  in  a  future  state  of  retribution.  But  when 
our  constitution  declares  "  that  no  human  authonty  can,  in  any 
case  whatever,  control  or  interfere  with  the  rights  of  conscience," 
it  may  well  be  doubted  whether  this  inquiry  can  properly  be 
made  of  a  witness ,  to  say  nothing  of  the  absurdity  implied  in  ques- 
tioning a  witness  as  to  his  belief,  for  the  purpose  of  t^howing  that 
he  is  not  worthy  of  belief.  Besides,  the  oath  of  an  atheist, 
though  it  wants  the  religious  obligation  which  belongs  to  the  oath 
of  the  believer,  has  yet  the  same  temporal  obligation  resulting 
from  the  pains  and  penalties  of  perjury.  For  these  reasons  it 
would  seem  that  the  want  of  religious  belief  ought  not  to  render 
a  witness  incompetent,  though  the  jury  may  properly  take  it  into 
consideration  in  weighing  his  credibQitv.  These  five  classes  of 
persons,  together  with  husband  and  wife,  where  either  is  inter- 
ested, comprehend  all  the  persons  who  are  excluded  from  testify- 
ing on  the  score  of  incompetency ;  and  the  only  persons  who  are 
privileged  from  testifying,  are  attorneys,  with  reference  to  all 
matters  professionally  confided  to  them  by  their  clients.  Efforts 
have  sometimes  been  made  to  obtain  this  privilege  for  clergymen 
and  physicians,  with  respect  to  matters  communicated  to  them  in 
professional  confidence  ;  but  without  success,  (e)  I  have  often 
felt  a  doubt  whether  the  question  of  competency  had  not  better 
be  altogether  dispensed  with.  From  the  statements  just  made, 
you  will  readily  perceive  how  often  it  must  happen,  that  those 
who  know  naost  about  the  matter  before  the  jury,  cannot  be  heard 

(a)  See  Medway  r.  Natick,  7  Mass.  88 ;  Gray  ».  Ohio,  4  Ohio.  863.  This  had 
ceased  to  be  ground  of  exclusion  before  the  Code. 

(6)  Hunscom  i;.  Hunscora,  15  Mass.  117 ;  Wakefield  v.  Ross,  5  Mason,  16 ;  Kisor  p. 
Stanriper,  Wright,  328 ;  Easterday  v.  Kilborn,  id.  848.  The  new  constitution  declares 
this  to  be  no  ground  of  exclusion. 

(c)  Duchess  of  Kingston's  case,  11  State  Trials,  248;  Du  Barrels  case,  Pteake's 
Cases.  78 ;  1  M'Nally,  254.  But  see  the  case  of  The  People  v.  Fliillips,  decided  in 
New  York  in  1813,  by  the  court  of  sessions,  specially  reported  by  Counsellor  Samp- 
son, and  abridged  in  1  Western  Law  Journal,  100,  in  which  it  was  held  that  a  Catholic 
priest  was  privileged  from  testifying.  De  Witt  Clinton  delivered  the  opinion.  See 
also  a  work  upon  this  subject  by  Anstey,  referred  to  in  6  Law  Reporter,  287.  The 
Code  privileges  clergymen  and  physicians. 
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at  all,  because  incompetent.  It  is  not  pretended  that  all  persons 
are  equally  entitled  to  belief;  but  the  question  is,  whether,  with 
all  the  sanctions  in  favor  of  truth,  and  all  the  means  of  detecting 
falsehood,  which  the  law  so  abundantly  furnishes,  we  might  not 
safely  hear  testimony  from  every  quarter,  and  credit  that  which 
would  seem  worthy  of  credit.  Equity  does  not  hesitate  to  receive 
the  testimony  of  the  parties  themselves ;  and  why  should  courts 
of  law  be  more  scrupulous  ?  The  question  presents  a  choice  of 
evils.  By  admitting  all  persons  to  testify,  we  should  more  fre- 
quently have  false  testimony,  which  sometimes  would  escape 
detection.  By  excluding  certain  classes  of  persons  altogether, 
we  often  deprive  ourselves  of  the  only  testimony  which  could  de- 
velop the  truth.     Is  not  the  latter  evil  the  greater?  (a) 

Attendance  and  Examination  of  Witneaaea,  Every  litigant  has  a 
right  to  the  personal  attendance  of  witnesses,  who  are  within  the 
jurisdiction  of  the  court,  upon  tendering  the  legal  fees,  if  de- 
manded. The  first  process  is  a  writ  of  subpoena^  which  in  form 
commands  the  witnesses  to  appear  and  testily  under  a  penalty  for 
disobedience ;  but  which  in  fact  is  nothing  more  than  a  notice. 
If  the  witness  thus  notified  refuses  to  appear,  he  may  then  be 
attached  and  brought  in  by  force,  to  answer  for  his  contempt  of 
the  process  of  the  court.  He  is,  likewise,  answerable  in  damages 
to  a  party  who  should  lose  his  cause  for  want  of  such  attendance. 
When  presented  at  the  stand,  he  may  be  examined  on  the  voir 
dire^  which  is  a  preliminary  oath,  to  answer  all  questions  touch- 
ing his  competency.  If  no  objection  be  made  on  this  ground,  the 
regular  oath  or  affirmation  is  administered  by  the  clerk.  The 
party  who  calls  him,  firet  examines  him ;  and  this  is  called  the 
ezaminationrinrchief  During  this  examination  no  leading  ques- 
tions can  be  asked  ;  that  is,  no  questions  so  framed  as  to  indicate 
the  answer  desired ;  but  the  witness  may  refresh  bis  memory  as 

(a)  By  the  Code,  a  witness  cannot  be  compelled  to  go  out  of  his  county,  either  to 
testify  in  court  or  to  give  his  deposition.  At  the  time  of  service  he  may  demand  hia 
travelling  fees,  and  one  day's  attendance,  and  at  tbe  commencement  of  each  day  after 
the  first,  his  fee  for  that  day.  If  he  consent  to  go  into  another  county,  he  is  not 
liable  to  be  sued  therein  by  being  served  with  process.  Prisoners  may  be  produced 
as  witnesses  by  order  of  court,  or  their  depositions  may  be  taken  in  prison.  §  816- 
S3I. 

Form  of  a  Suhpcma,    To [the  witness].    We  command  you,  that  laying 

aside  all  manner  of  business  or  excuse,  you  appear  before  the  court  of ,  on 

the  —  [name  the  day  and  hour],  then  and  there  to  testify  in  a  certain  action 

wiierein is  plaintiff  and is  defendant ;  and  this  do  under  penalty  of  the 

law. 

In  a  subpoena  duces  tecum,  add :  And  also  that  you  bring  with  you  a  certain  [describe 
the  writing  or  document  required]. 

Sometimes  the  subpoena  is  addressed  to  the  sheriff,  commanding  him  to  summon 
the  witness ;  but  the  above  is  according  to  the  Code.  If  the  witness  has  been  person- 
ally served,  and  does  not  appear,  a  peremptory  attachment  may  be  had  to  bring  him 
in ;  but  if  by  a  copy  left  at  his  residence,  the  practice  is  to  grant  a  rule  in  the  first 
instance  to  show  cause  why  he  should  not  be  attached. 

The  form  of  the  writ  of  attachment  is  as  follows :  We  command  you  that  without 

delay  you  attach ,  so  that  you  have  him  before  our  court  of ,  to  answer 

touching  a  contempt  which  he  has  committed  against  said  court,  as  is  alleged,  and 
further  to  abide  such  order  as  shall  be  made  in  this  behalfl 
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to  names  and  dates,  by  consalting  his  own  memoranda.  The 
cross-examination  by  the  adversary  may  be  by  leading  questions, 
and  as  searching  and  particular  as  he  pleases ;  for  this  is  often 
the  only  way  to  detect  a  false  witness.  But  cross-examination 
applies  only  to  the  matter  brought  out  in  chief,  (a)  As  to  any 
new  matter,  the  party  makes  the  witness  his  own,  and  becomes 
an  examiner-in- chief.  When  this  examination  is  closed,  the  ex- 
aminer-in-chief may  cross-examine  as  to  any  new  matter  brought 
out  on  the  other  side.  But  he  can  bring  out  no  further  new  mat- 
ter himself,  because  this  might  make  the  alternation  endless.  A 
party  is  not  permitted  to  discredit  his  own  witness,  because  by 
calling  him  he  has  vouched  for  his  credit ;  but  he  may  disprove 
facts  sworn  to  by  him.  Nor  is  the  opposite  party  permitted  to 
cross-examine  as  to  any  collateral  or  iixelevant  matter  merely 
for  the  purpose  of  contradicting  the  witness  by  other  evidence. 
A  witness  is  allowed  to  come  back  and  explain  any  thing  he  has 
said  before ;  but  he  cannot  be  called  back,  without  consent  of 
counsel  or  leave  of  court.  The  general  rule  is,  that  witnesses 
must  testify  as  to  their  own  knowledge  only,  and  not  as  to  their 
opinion,  or  as  to  what  they  have  heard  others  say.  In  matters  of 
skill  and  science,  however,  experts  may  be  called  expressly  to 
testify  as  to  their  opinion ;  and  there  are  some  few  cases,  as  pedi- 
gree, marriage,  and  character,  in  which  general  reputation  is 
sometimes  all  the  evidence  that  can  be  had.  Each  party  may 
give  in  evidence  the  admissions  of  the  other,  and  his  own  expres- 
sions made  in  the  presence  of  the  other ;  and  when  part  of  a  con- 
versation has  been  detailed,  he  against  whom  it  operates  may  call 
for  the  whole.  Witnesses  are  liable  to  be  impeached,  by  showing 
that  those  who  best  know  their  reputatioa  would  not  believe  them 
under  oath  ;  (6)  but  a  party  cannot  fortify  the  credit  of  his  wit- 
nesses, until  it  has  been  first  assailed  on  Uie  other  side.  A  wit- 
ness may  for  his  own  protection  refuse  to  answer,  when  such 
answer  would  expose  him  to  a  criminal  prosecution;  but  not 
when  it  would  only  expose  him  to  a  civU  liability,  or  merely 
tend  to  disgrace  him. 

(a)  The  rale  as  stated  in  the  text  is  the  rule  of  the  federal  courU.  Phil.  &  Trenton 
R.  R.  t;.  Simpson,  14  Pet.  448,  and  of  some  of  the  States,  Helser  v.  McGrath,  62  Penn. 
St.  531 ;  City  of  Aurora  v.  Cobb,  21  Ind.  492 ;  Bell  v,  Prewitt,  62  III.  862 ;  Congar  v. 
Galena,  &c.  R.  R.  17  Wis.  477 ;  Sumner  r.  Blair,  9  Kan.  521 ;  Bassham  v.  State.  38  Tex. 
622 ;  People  v.  Miller,  33  Cat.  99.  The  rule  in  England  is  that  if  a  witness  has  been 
intentionally  called  and  sworn  and  is  a  competent  witness,  the  other  party  has  a  right 
to  cross-examine  him  to  the  whole  case  though  the  party  calling  him  has  declined  to 
ask  a  single  question.  2  Taylor  Kv.  1210  and  cases  cited,  and  p.  1219  and  cases  cited. 
The  rule  in  Ohio  is  that  cross-examination  is  not  limited  to  matters  brought  out  in 
direct  examination,  but  may  extend  to  all  matters  bearing  on  the  issue,  provided 
that  cross-examination  of  plaintiff's  witnesses  cannot  be  used  as  a  means  of  intro- 
ducing any  distinct  ground  of  defence.  Legg  v.  Drake,  1  Ohio  St.  286.  The  rule 
held  in  England,  or  as  limited  in  Ohio,  prevails  in  some  States.  Linsley  ».  Lovely, 
26  Vt.  123 ;  Beel  v.  Nichols,  2  Gray,  262;  Jackson  v,  Varick,  7  Cow.  238;  Donelly 
V.  State,  2  Dutclier,  463;  Lunday  v.  Thomas,  26  Ga.  537;  Sute  u.  Say  res,  58  Ma 
586. 

(ft)  In  impeaching  the  credit  of  a  witness,  the  inquiry  is  restricted  to  his  general 
reputation  for  truth  and  veracity.    Craig  v.  The  State,  5  Ohio  State,  605. 
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DepositioriB.  (a)  When  the  personal  attendance  of  a  witness 
cannot  be  had,  either  from  infirmity,  or  from  being  without  the 
county,  the  party  can  take  his  testimony  by  depo9ition.  A  depo- 
sition differs  from  an  a£Sdavit,  in  not  being  ex  parte.  Before  a 
deposition  can  be  made  use  of,  the  opposite  party  must  have  had 
an  opportunity  to  cross-examine.  Whereas  an  affidavit  is  taken 
without  any  notice  to  the  party  against  whom  it  is  to  operate. 
We  have  two  modes  of  taking  depositions  in  this  State ;  namely, 
upon  notice  merely,  and  by  commisaion  or  dedimua  potestatem. 

Depositions  may  be  taken  upon  notice  as  follows :  The  notice 
must  be  in  writing,  naming  the  time  and  place ;  and  must  be  served 
upon  the  adverse  party  or  his  attorney,  at  such  time  as  to  allow 
him  to  attend  by  travelling  twenty  miles  each  day,  exclusive  of 
Sundays;  and  a  copy  of  such  notice,  together  with  the  proof  or 
acknowledgment  of  service,  must  be  attached  to  and  returned  with 
the  deposition.  The  officers  before  whom  it  may  be  taken,  are, 
any  judge  of  a  State  or  federal  court,  chancellor,  master  in  chan- 
cery, justice  of  the  peace,  mayor,  or  notary  public.  The  testimony 
must  be  reduced  to  writing  in  his  presence,  either  by  himself,  the 
witness,  or  some  disinterested  person  ;  and  must  be  subscribed 
and  sworn  to  by  the  witness ;  all  which  must  be  certified  by  the 
officer.  (6)   The  authentication  is  then  made  as  follows :  If  taken 

(a)  The  Code  does  not  materially  alter  the  law  as  stated  in  the  text,  except  in  a 
few  particulars.  The  time  after  service  is  to  be  sufficient  to  allow  attendance  by  the 
usnat  route  of  trarel,  exclusive  of  Sundays,  of  the  day  of  service,  and  one  day  for 
preparation.  When  the  adversary  is  a  non-resident  of  the  State,  and  has  no  attorney 
therein,  there  must  be  publication  for  three  consecutive  weeks.  The  taking  of 
depositions  may  be  commenced  at  any  time  after  the  suit  is  commenced.  If  the 
officer  have  an  official  seal,  this  shall  be  a  sufficient  authentication,  though  taken  out 
of  the  State.  If  not,  it  may  be  authenticated  as  in  the  text,  or  by  parol  evidence  in 
court.  The  deposition  must  be  filed  at  least  one  day  before  trial.  Exceptions  for 
any  other  cause  than  incompetency  or  irrelevancy  mast  be  filed  before  the  trial,  and 
the  court  may  be  required  to  decide  them  before  trial.  §  822-42.  By  the  act  of 
March  16, 1860,  defects  in  the  certificate  of  the  magistrate  may  be  remedied  by  parol 
evidence.  As  to  commissioners  for  the  State  of  Ohio  to  take  affidavits  and  deposi- 
tions in  other  States,  see  act  of  March  13,  1858. 

As  to  depositions  in  the  federal  courts,  see  80th  section  of  the  Judiciary  act  of 
1789,  1  Stat,  at  Large,  73,  and  note  on  page  80.  Depositions  may  be  taken  when  the 
witness  lives  or  is  about  to  go  more  than  one  hundred  miles  from  the  place  of  trial  or 
to  sea,  or  is  ancient,  or  very  infirm ;  and  without  notice,  unless  the  adverse  party  is 
within  one  hundred  miles  of  the  place  of  taking.  In  admiralty,  in  rem,  this  refers  to 
the  person  in  charge  of  the  property. 

Form  of  Notice,  A.  B.  ».  C.  D.  Action  of ,  in  the  court  of .  Depo- 
sitions will  be  taken  in  this  case  by  the  plaintiff  [or  defendant],  before  a  competent 
officer,  at  — -  [giving  not  only  the  town,  county,  and  State,  but  the  place  in  the 

town],  on ,  between  the  hours  of ;  and  will  be  continued  from  day  to 

day,  between  the  same  hours,  if  necessary.     [Dated  and  signed.] 

Form  of  the  Certificate,    I, [giving  official  character],  do  hereby  certify  that 

[the  witnesses  before  named],  were  by  me  sworn  or  affirmed,  to  testify  the 

truth,  the  whole  truth,  and  nothing  but  the  truth ;  that  the  foregoing  depositions  by 

them  respectively  sulwcribed,  were  truly  reduced  to  writing  by  me  [or  by ,  a 

disinterested  person,  in  my  presence] :  and  that  the  same  were  taken  at  the  time  and 
place  specified  in  the  enclosed  notice.  [Dated  and  signed  with  official  seal,  if  there 
be  one.] 

(b)  House  v.  Elliott,  6  Ohio  State,  497.  A  waiver  of  objection  to  the  competency 
of  a  witness,  so  as  to  allow  his  deposition  to  be  taken  in  a  cause,  is  a  waiver  during 
the  whole  progress  of  the  cause.    Choteaa  v.  ThompsoOi  8  Ohio  State,  424. 
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within  the  judicial  circuit  where  it  is  to  be  used,  the  certificate  of 
the  officer,  together  with  his  official  seal,  if  he  have  one,  is  suffi- 
cient ;  but  if  taken  elsewhere,  and  before  an  officer  having  no  offi- 
cial seal,  besides  the  above  certificate,  the  official  character  of  the 
officer  must  be  verified,  either  by  parol  evidence  in  court,  or  by 
the  official  certificate  and  seal  of  the  clerk  of  the  county  or  district 
court,  or  of  the  secretary  of  state.  The  deposition  is  then  sealed 
up  and  directed  to  the  clerk  of  the  court  where  the  cause  is  pend- 
ing. It  will  be  observed  that  depositions  can  be  takien  in  this 
manner  only  within  the  United  States ;  and  where  the  place  is 
very  distant,  the  long  notice  required  by  law  is  often  a  great  incon- 
venience, (a) 

Depositions  may  be  taken  by  dedimus  potestatem^  as  follows : 
Upon  application  to  the  court  in  term  time,  or  to  the  presiding 
judge  in  vacation,  a  commission  may  be  had,  authorizing  ant/  person 
in  any  part  of  the  world  to  take  depositions  in  such  time,  place, 
and  manner  as  shall  be  therein  directed.  The  usual  course  is  for 
the  applicant  to  file  his  interrogatories  with  the  clerk,  and  notify 
the  opposite  party  ;  who  then  files  cross-interrogatories ;  and  these 
interrogatories  are  annexed  to  the  commission.  Sometimes,  how- 
ever, a  commission  issues  without  interrogatories  ;  provision  being 
made  for  notice  to  the  opposite  party.  The  commissioner  thus 
appointed  has  all  the  power  of  an  officer  under  the  preceding 
method,  and  proceeds  in  the  same  manner.  Depositions  taken  in 
either  of  these  ways  are  of  course  open  to  all  objections  on  the 
score  of  relevancy  or  competency,  which  could  be  made  to  the 
witness  if  present  in  court ;  and  even  when  taken,  they  are  not 
allowed  to  be  read,  if  the  witness  can  be  had  in  court.  There 
is  one  peculiar  advantage  in  taking  depositions  by  commission ; 
namely,  that  by  sending  interrogatories  with  the  commission, 
there  need  be  no  expense  or  trouble  in  employing  counsel  at  a 
distance.  The  commissioner  has  only  to  take  the  answers  to 
these  interrogatories,  in  order  to  do  justice  to  both  parties. 


(a)  By  the  Code,  any  court,  or  any  judge  thereof,  may  grant  a  commiasion  to  take 
depositions  here  or  elsewhere ;  and  the  deposition  must  be  taken  upon  written  inter- 
rogatories, unless  the  parties  otherwise  agree.    §  848. 

Form  of  a  Dedimus  Potestatem.     The  State  of  ,  county  of ,  court  of 

To .    Know  ye  that  we,  confiding  in  your  prudence  and  fidelity,  have 


appointed  yoii  to  take  the  depositions  of  witnesses  in  a  certain  cause  pending  in  oar 

said  court,  wherein  is  plaintiff,  and is  defendant ;  ana  thereiore  we 

command  you  that  at  certain  tiroes  and  places  to  be  appointed  by  you,  the  said 
parties  or  their  agents  having  ■  days^  notice  thereof,  vou  cause  such  witnesses 
as  may  be  required  on  either  side,  to  come  before  you,  and  then  and  there  examine 
each  of  them  on  oath  or  affirmation  first  taken  before  you ;  and  that  you  reduce 
such  examination  to  writing,  and  return  the  same,  together  with  this  commission, 
closed  up  under  your  seal,  into  our  said  court,  with  all  convenient  speed.  [Conclusion 
as  in  writs.] 

If  interrogatories  have  been  filed,  the  commission  varies  from  the  above,  in 
omitting  notice  to  the  pHarties,  and  requiring  the  witnesses  to  be  examined  upon 
such  interrogatories.  The  return  or  certificate  of  the  commissioner  states  the  time, 
place,  and  manner  of  executing  the  commission,  so  as  to  show  that  it  has  been  fiilly 
obeyed. 
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Presumptive  and  Circumstantial  Evidence,  (a)  This  consists  of 
inferences  drawn  from  facts  proved  in  some  one  of  the  foregoing 
ways,  that  other  facts  exist.  This  kind  of  evidence  is  often  of  the 
most  conclusive  character.  When  an  act  has  been  done,  proof  that 
the  defendant  was  in  a  condition  and  had  motives  to  do  it,  makes 
it  highly  probable  that  he  did  do  it ;  and  if  further  proof  be  added, 
that  no  other  person  was  in  a  condition  to  do  it,  the  conclusion  is 
nearly  irresistible.  Indeed,  there  are  certain  presumptions,  which, 
by  reason  of  their  general  recognition,  have  been  called  presump- 
tions of  law.  Thus  a  receipt  for  the  rent  of  the  last  year,  raises  a 
E resumption  that  the  rents  of  the  preceding  years  have  been  paid, 
rong  and  undisputed  possession  of  land  raises  a  presumption  of 
rightful  ownership.  The  omission  to  produce  written  evidence 
within  one's  power  raises  a  presumption  that  such  evidence  if  pro- 
duced would  operate  unfavorably.  The  detection  of  one  falsehood 
in  a  witness  raises  a  general  presumption  against  his  veracity. 
Good  character  and  sanity  are  alwaj's  presumed.  The  continuance 
of  things  in  their  existing  state  is  always  presumed.  Thus,  where 
there  is  uncertainty,  the  life  of  a  person  rather  than  his  death  is 
presumed ;  but  this  presumption  ceases  at  the  end  of  seven  3'ears 
after  he  was  last  heard  from.  Where  parties  have  long  acted  as 
husband  and  wife,  a  legal  marriage  is  presumed,  and  children  of 
the  wife  are  presumed  to  be  children  of  the  husband.  In  legal 
proceedings  generally,  all  things  are  presumed  to  have  been  regu- 
larly done.  These  examples  sufficiently  illustrate  the  nature  of 
circumstantial  or  presumptive  evidence,  as  distinguished  from  pos- 
itive. When  an  inference  or  presumption  is  thus  raised,  it  makes 
what  is  called  a  primd  facie  case ;  that  is,  such  a  case  as  calls  upon 
the  adversary  for  rebutting  testimony.  The  rule  is,  that  the  party 
having  the  affirmative  of  the  issue,  must  offer  his  testimony  first, 
and  until  he  makes  a  primd  facie  case,  the  other  party  has  no  occa- 
sion to  answer  him.  But  I  cannot  further  pursue  the  subject  of 
evidence ;  enough  has  been  said  to  give  you  dome  general  ideas 
respecting  it,  and  this  is  all  I  proposed  to  myself.  Meantime  there 
are  certain  incidents,  liable  to  occur  during  the  trial,  which  require 
a  brief  notice. 

Incidents  during  Trial.  The  more  important  incidents  liable  to 
occur  during  the  trial,  are  as  follows :  — 

Nonsuit.  (6)   When  the  plaintiff  fails  to  make  out  a  case,  either 

(a)  See  Mathew  on  Presamptions ;  Wills  on  Circnmstant^l  Evidence ;  Best  on 
Presamptions. 

(6)  The  most  interesting  question  as  to  nonsuit  is,  whether  a  court  has  power  to 
order  a  peremptory  nonsuit,  against  the  will  of  the  plaintiff,  after  evidence  tending  to 
prove  his  case.  On  principle,  it  would  seem  not,  for  it  virtually  abrogates  the  right 
of  trial  by  juiy,  secured  by  every  American  Bill  of  Rights.  Nor  do  the  most 
approved  definitions  sanction  the  idea ;  8  Black.  Com.  8I0,  876 ;  8  Bouvier's  Law 
Inst.  5^ ;  and  it  is  never  allowed  in  the  federal  court ;  Elmore  v.  Grymes,  1  Peters. 
469;  De  Wolf  v.  Rabaud,  1  id.  476;  Crane  v.  Morris,  6  id.  698;  Foote  v.  Silsby,  1 
Blatchford,  445,  and  14  How.  21S.  But  in  the  State  courts  there  is  much  conflict, 
though  a  preponderance  against  the  power.  Irving  v.  Taggart,  1  Serg.  &  R.  860 ; 
Ginurd  v.  Gettig,  2  Binney,  234;  Mitchell  v.  N.  S.  Ins.  Co.  6  Pick.  117 ;  French  v. 
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because  his  evidence  is  incompetent,  or  irreleTant,  or  insufficient, 
he  must  either  be  nonsuited,  or  have  a  verdict  rendered  a<rainst 
him.  If  he  intends  to  appeal,  it  makes  little  di£ference  which  ;  for 
in  either  case,  he  must  pay  the  costs,  and  our  law  allows  an  appeal 
in  either  case ;  but  if  not,  he  will  prefer  a  nonsuit,  because  this 
does  not  hinder  him  from  commencing  another  action  for  the  same 
cause.  There  is,  however,  an  arrangement,  by  which  both  conse- 
quences may  be  avoided,  and  the  cause  continued  in  court ;  and 
that  is,  hy  vnthdrawing  a  juror ;  which,  by  preventing  the  possi- 
bility of  a  verdict,  places  the  cause  back  in  the  same  condition  as 
before  the  trial  commenced.  It  is,  of  course,  a  matter  of  compro- 
mise with  the  parties,  under  leave  of  court. 

Bill  of  Fxceptions.  (a)  The  object  of  a  bill  of  exceptions  is  to 
make  that  a  matter  of  record  which  otherwise  would  not  be,  for  the 
purpose  of  a  writ  of  error^  to  be  described  hereafter.  Now  the 
interlocutory  opinions  of  the  court  during  the  trial,  are  not  regularly 
recorded.  If,  therefore,  either  party  thinks  the  opinion  of  the  court 
wrong,  in  admitting  or  overruling  testimony,  or  directing  a  nonsuit, 
or  instructing  the  jury,  or  allowing  or  refusing  a  new  trial,  he  may 
tender  a  bill  of  exceptions,  pointing  out  the  facts  and  error ;  which 
bill  the  court  are  required  to  sign  and  seal ;  and  it  thereby  becomes 
a  part  of  the  record.  This  step  is  only  taken  for  after  use,  and 
does  not  stay  the  proceedings  at  the  trial. 

Demurrer  to  Evidence,    The  verdict  of  a  jury  may  either  be 

Smith.  4  Vermont,  863;  Smith  v.  Crane,  12  id.  487 ;  Hnnt  v.  Stewart,  7  Alabama, 
626 ;  Martin  v.  Webb,  6  Pike,  72 ;  Wells  v.  Gaty,  8  Mo.  681 ;  Davis  r.  Hoxey,  1 
Scammon,  406 ;  Booe  v.  Davis,  5  Black.  115 ;  Bartow  v.  Brands,  8  Greene  (N.  J.), 248; 
Foster  v,  Dixfleld,  0  Shepley,  880 ;  Thompson  v.  Dickerson,  12  Barb.  108 ;  Slipher  v. 
Fisher,  11  Ohio,  299 ;  Scrogffs  v.  Bracken,  4  Yerger,  628 ;  Ross  u.  Gill,  1  Wash.  Vir. 
77  ;  Brown  v.  Frost,  2  Bay,  126.  The  power  is  declared  in  Kllis  v.  Ohio  Life  Ins.  & 
Trust  Co.  4  Ohio  State,  628.  But  under  the  Code,  the  court  has  no  such  power,  it 
the  plaintiff  has  offered  any  evidence  tending  to  prove  the  issue  on  his  part.  Code, 
§  372;  Byrd  t;.  Blessing,  11  Ohio  State,  862. 

(a)  By  the  Code,  an  exception  is  defined  to  be  an  objection  taken  to  the  decision  of 
the  court  upon  a  matter  of  law.  It  must  be  taken  at  the  time  the  decision  is  made, 
and  reduced  to  writing  during  the  term.  So  much  of  the  evidence  only  must  be 
stated  as  to  explain  the  exception.  When  it  does  not  otherwise  appear  of  record,  a 
majority  of  the  court  must  sign  it,  if  true;  and  if  not,  correct  it,  and  then  sign  it 
It  is  filed  ns  part  of  the  record,  but  not  spread  upon  the  journal.  §  290-6.  House 
r.  Elliott,  6  Ohio  State,  497  ;  Coleman  v.  Edwards,  6  id.  61 ;  Hollister  r.  Resnov.  9id. 
9 ;  Gest  tr.  Kenner,  7  id.  75 ;  Erwin  t;.  Shaffner,  9  id.  43.  If  a  question  is  asked 
and  objected  to,  and  the  objection  sustained,  in  taking  an  exception  there  should  be 
a  statement  made  of  what  it  is  proposed  to  prove,  which  must  be  something  material, 
the  rejection  of  which  is  prejudicial  to  the  party  excepting.  Gandolfo  v.  The  State, 
11  Ohio  State,  114.  Mandamus  will  lie  to  compel  a  judge  to  sign  a  bill  of  excep- 
tions. The  bill  tendered  must  accompany  the  application,  and  if  the  answer  be  that 
the  defendant  is  willing  to  sign  a  true  bill,  but  that  the  bill  presented  is  not  a  true  bill, 
the  writ  must  be  refused.    Creager  ».  Meeker,  22  Ohio  State,  207. 

Form  of  a  BiU  of  Exceptions.    Be  it  remembered  ttiat  on  the  trial  of  a  certain  action 

of ,  wherein was  plaintiff,  and  was  defendant,  in  the  court  of 

,  at  the term,  the  said to  maintain  the  issue  on  his  part,  offered 

to  prove  that  [here  describe  particularly  the  testimony  offered] ;  to  the  admission  of 

which  testimony  the  said  objected ;  which  objection  waa  overruled  by  the 

court,  and  the  said  testimony  was  admitted ;  to  which  opinion  of  the  court  the  said 
— —  excepted,  and  prayed  the  court  to  sign  and  seal  this  bill  of  exceptions,  which 
is  accordingly  done,  and  the  same  is  ordered  to  be  made  part  of  the  record.  (Signed 
and  sealed  hj  the  judges.] 
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general^  simply  finding  the  issue  for  one  party  or  the  other,  and 
thus  concluding  both  the  law  and  fact ;  or  it  may  be  specialy  setting 
forth  the  facts  proved,  and  leaving  the  law  arising  thereon  to  the 
court.  Now  the  jury  cannot  be  compelled  to  render  the  one  or 
the  other  as  may  be  desired ;  but  may,  by  our  law,  have  their 
option.  Accoixlingly,  if  either  party  is  willing  to  admit  the  truth 
of  the  testimony  offered,  and  wishes  to  refer  its  effect  at  once  to 
the  court,  so  as  to  avoid  a  general  verdict,  he  may  demur  to  the 
evidence;  which  is  thereupon  reduced  to  writing,  and  entered  like 
a  special  verdict,  on  the  minutes  of  the  court,  for  future  argu- 
ment, (a) 

Arguments  of  Counsel.  When  the  testimony  is  closed,  the  cause 
is  argued  to  the  court  and  jury,  by  the  counsel,  not  exceeding  two 
on  each  side.  The  party  on  the  affirmative  of  the  issue  has  the 
opening,  the  adversary  follows,  and  the  opening  counsel  closes. 

Charging  the  Jury,  (b)  When  the  arguments  are  closed  on 
both  sides,  it  is  the  province  of  the  court  to  charge  or  instruct  the 
jury  on  the  points  of  law  presented  by  the  facts  of  the  case.  This 
is  done  as  a  matter  of  course,  if  there  be  any  dispute  about  the 
law ;  and  either  party  may  move  for  particular  instructions ;  the 
granting  or  refusing  of  which  by  the  court,  if  erroneous,  may  be 
taken  advantage  of  by  a  bill  of  exceptions.  A  sense  of  propriety 
does  usually,  and  should  always,  prevent  the  court  from  intimating 
any  opinion  upon  the  weight  of  evidence  ;  and  on  the  other  hand, 
a  similar  motive  should  induce  the  jury  to  take  the  law  as  laid 
down  to  them  by  the  court.  The  theory  of  judicial  proceedings 
requires  these  two  functions  to  be  kept  entirely  distinct.  In  prac- 
tice, however,  they  are  liable  to  be  more  or  less  confounded. 
Judges,  in  particular,  are  apt  in  their  charge  to  sway  the  minds  of 
the  jury,  by  opinions  upon  the  evidence ;  but  this  is  as  clearly  an 

(a)  Form  of  a  Demmrcr  to  Evidence.  Thi«  day  came  the  said  parties  by  their 
attorneys,  and  thereupon  came  a  jury,  to  wit  [give  the  names  of  the  jurors],  who 
being  impanelled  and  sworn  the  truth  to  speak  upon  the  issue  joined  between  the 
parties,  the  said  plaintiff  to  maintain  the  issue  on  his  part,  showed  in  evidence  that 
[set  forth  fully  tne  testimony  demurred  to] ;  and  the  said  defendant  says  that  the 
aforesaid  matters  to  the  jury  shown  are  not  sufficient  in  law  to  maintain  the  issue  on 
the  part  of  the  said  plaintiff;  and  this  he  is  ready  to  verify;  wherefore  he  prays 
judgment,  and  that  the  jury  may  be  discharged  from  giving  any  verdict ;  ana  that 
the  said  plaintiff  may  be  barred  of  his  action.     [Signed  by  the  attorney.] 

The  joinder  is  as  follows :  And  the  said  plaintiff,  because  he  has  shown  suffi- 
cient evidence  to  maintain  the  issue  on  his  part,  which  the  said  defendant  does 
not  deny  nor  answer  unto,  prays  judgment  and  his  damages.  [Signed  by  the  attor- 
neyj 

The  jury  are  then  instructed  to  assess  the  damages,  in  case  the  judgment  should 
be  for  the  plaintiff,  and  return  tlieir  verdict  subject  to  the  opinion  of  the  court  on  the 
demurrer. 

(b)  Section  266  of  the  Code,  as  amended  May  13,  1868,  allows  counsel  before 
argument  to  request  instructions  to  the  jury  on  points  of  law,  which  the  court  must 
give  or  refuse,  and  which  are  to  be  reduced  to  writing,  if  either  party  require  it 
After  argument,  the  court  is  immediately  to  charge  the  jury,  which  charge  also  is  to 
be  reduced  to  writing,  if  either  party  require  it,  and  cannot  be  orally  qualified  or 
explained ;  and  all  written  charges  and  instructions  are  to  be  taken  by  the  jury  in 
their  retirement,  and  returned  with  their  verdict  into  court,  and  filed  with  the  papers 
of  the  case.    CampbeU  v.  Beckett,  8  Ohio  State,  210. 

42 


668  CIVIL  PROCEEDINGS  IN  COURTS  OP  I*AW. 

usurpation,  as  it  would  befor  the  jury  to  undertake  to  decide  upon 
the  law.  In  some  of  the  States,  the  charge  of  the  court  is  required  to 
be  reduced  to  writing,  and  read  to  the  jury,  who  take  it  with  them 
to  their  room ;  and  it  afterwards  remains  on  file  among  the  papers 
in  the  cause,  (a)  Many  obvious  advantages  result  from  this  pro- 
vision ;  and  perhaps  it  would  be  well  if  it  were  made  aniversaL 

Verdict.  (6)  The  jury  being  thus  in  possession  of  the  case,  re- 
tire for  deliberation,  under  the  chai-ge  of  an  officer,  who  is  sworn 
not  to  allow  them  to  hold  intercourse  with  any  one  or  to  take  any 
refreshment,  without  leave  of  the  court.  It  is  a  singular  provision, 
and  perhaps  in  civil  cases  an  unwise  one,  as  before  observed,  that 
all  the  jurors  must  agree  in  order  to  find  a  verdict.  Those  who 
reflect  how  rare  it  is  to  find  absolute  unanimity  among  men  on  any 


(a)  See  Hardy  v.  Turnev.O  Ohio  State,  400. 

{b)  See  3  Black.  Com.  875.  The  meanmg  of  verdict  is  a  true  word.  Bj  the  Code, 
in  every  action  for  money  only,  or  specific  real  property,  the  jury  have  an  option  to 
render  a  general  or  a  special  verdict.  In  all  other  cases,  the  court  may  require  a 
special  verdict,  presenting  the  facts  so  fully,  that  the  ooart  have  only  to  draw  the 
conclusions  of  law.  §  276-8.  The  fight  of  the  court  to  direct  a  special  verdict  ia 
discretionary ;  and  the  refusal  to  do  so  cannot  be  assigned  as  error.  C.  C.  &.  C.  R.  R. 
Co.  v.  Terry,  8  Ohio  State,  686.  In  civil  actions  at  law,  verdict  is  given  for  tlie 
party  in  whose  favor  there  was  a  preponderance  of  evidence,  including  presumptions 
as  evidence.  And  it  is  difficult  to  see  on  what  ground  a  court  can  direct  a  jury  to 
give  verdict  for  one  party  when  the  jury  finds  the  |>reponderanee  of  evidence  is  with 
the  other  party.  In  criminal  prosecutions  the  rule  is  different  In  a  prosecution  by 
the  sovereign  against  a  subject  for  crime,  the  parties  being  so  unequal,  and  the  con- 
sequence of  conviction  being  fine  or  imprisonment  or  death,  the  Roman  Civil  Law  as 
well  as  the  English  Common  Law,  in  mercy  to  the  accused  required  the  prosecution 
to  be  made  out,  not  merely  by  a  pi^eponderance  of  evidence,  but  beyond  a  reasonable 
doubt.  In  England,  in  1823,  in  Tliurtell  v.  Beaumont,  1  Bing.  38^,  it  was  ruled  ihat 
where  in  a  civil  action  on  a  policy  of  insurance,  the  defence  was  that  the  plaintiff  had 
wilfully  burned  the  property,  this  defence  must  be  made  out  beyond  a  reasonable 
doubt.  But  this  case  has  been  ignored  and  the  contrary  held  in  later  cases.  In  civil 
actions  under  the  Carriers'  Act,  where  it  was  necessary  to  allege  and  prove  loss  by 
felonious  acts,  Voughton  v.  L.  &  N.  W.  R.  R.  Co.,  9  L.  R.  Ex.  98;  McQueen  v.  G.  W. 
R.  R.  Co.,  L.  R.  10  Q.  B.  669,  and  in  an  action  for  penalty  un«ler  the  Bribery  Act, 
where  it  was  necessary  to  aver  and  prove  a  crime.  Cooper  v.  Slade,  6  H.  L.  Cases, 
746,  a  preponderance  of  evidence  was  held  sufficient  One  exception  is  made. 
Where  there  is  a  plea  of  justification  in  slander,  it  is  held  the  plea  mast  be  proved 
precisely  as  if  the  plaintiff  were  prosecuted  for  the  crime  charged.  Chalmers  v, 
Shackel,  6  C.  &  P.  478. 

Thurtell  t;.  Beaumont  was  followed  in  some  early  American  cases,  but  it  ia  now 
generally  rejected.  Schmidt  v.  Ins.  Co.,  1  Gray,  620;  Kane  r.  Ins.  Co.,  N  J.  Court 
of  Errors  and  Appeals,  April,  1878 ;  Ins.  Co.  v.  Johnson,  11  Bush,  687 ;  Rothschild 
r.  Ins.  Co.,  62  Mo.  366 ;  Blaeser  r.  Ins.  Co.,  87  Wis.  31 ;  Hoffman  v.  Ins.  Co,  1  La. 
Ann.  216 ;  Scott  v,  Ins.  Co.,  1  Dillon,  C.  C  105 ;  Huchlwrger  r.  Ins.  Co.,  4  Biss.  C.  C 
265.  A  distinction  was  made  in  Sinchiir  v.  Jackson,  47  Maine,  102,  that  where  the 
criminal  act  mu9t  be  so  set  out  in  the  pleadings  as  to  raise  the  distinct  issue  of  crime 
before  the  jury,  in  such  case  the  criminal  act  must  be  proved  lieytmd  a  reasonable 
doubt.  And  tliis  distinction  has  been  often  referred  to  approvingly,  as  in  Strader  r.  Mul- 
lane,  et  al.,  17  Oliio  State,  624.  But  even  this  is  disapproved  in  Gordon  p.  Farmelee,  15 
Gray,  413 ;  Jones  et  al,  v.  Greaves,  26  Oliio  Stiite,  2,  and  Kane  v.  Ins.  Co.,  cited  above. 
And  where  action  was  brought  for  damages  for  arson  of  plaintiff's  house.  Bradish 
V.  Bliss,  86  Vt.  826,  and  for  treble  damages  for  a  felonious  taking,  80  Conn.  102,  a 
preponderance  was  held  sufficient.  The  rule  that  a  pica  of  justification  in  slander 
must  be  proved  bevond  a  reasonable  doubt  seems  generally  recognized  in  the  United 
States.  Clark  v.  iMbble,  16  Wend.  601 ;  Stcinman  v.  McWilliams,  6  Barr,  170 ;  Mix 
V  Woodward,  12  Conn.  262 ;  Tucker  v.  Call,  46  Ind.  31 ;  Dariing  v.  Banks,  14  111.  46 ; 
Ellis  tK  Lindley,  38  Iowa,  461.  It  is  said  in  Kane  v.  Ins.  Co.,  cited  above,  that  if  in 
any  civil  action  a  party  must  make  out  his  case  beyond  a  reasonable  doubt,  it  is  a 
defend  int  who  pleads  justification  in  slander. 
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Soint  of  controversy  will  not  wonder  that  jurors  very  frequently 
isagree  as  to  a  verdict.  When  this  is  the  case,  and  there  is  no 
prospect  of  coming  to  an  agreement  by  further  deliberation,  instead 
of  starving  them  into  unanimity,  as  was  formerly  done,  the  court 
order  them  to  be  discharged ;  and  the  cause  remains  for  trial  at  a 
subsequent  term,  as  if  none  had  taken  place.  But  when,  on  the 
other  hand,  they  have  agreed  upon  their  verdict,  they  come  into  court 
and  declare  it,  before  separation,  unless  the  court,  with  consent  of 
counsel,  give  permission  to  seal  it  up,  and  then  separate.  In  this 
case,  they  either  hand  it  to  the  clerk  or  one  of  the  judges,  or  bring 
it  in  themselves  at  the  next  opening  of  the  court.  We  have  seen 
that  it  may  be  general  or  special^  (a)  at  the  option  of  the  jury ;  and 
it  must  assess  the  damages,  if  the  case  require  it.  The  court  may 
correct  it  in  point  of  form,  but  cannot  change  the  substance.  It  is 
delivered  or  declared  by  the  foreman,  and  any  juror  may  then  ex- 
press his  dissent,  but  not  afterwards.  Sometimes,  also,  a  party  is 
permitted  to  poll  the  jury,  that  is,  to  ask  each  juror  if  he  assents 
to  the  verdict,  but  this  is  not  a  matter  of  course.  Jurors  are  not 
now  punishable,  as  formerly,  for  finding  a  false  or  corrupt  verdict, 
unless  their  misconduct  amounts  to  a  contempt.  We  shall  see, 
however,  that  there  are  ways  provided  for  avoiding  the  effect  of  a 
wrong  verdict,  for  which  purpose  a  discretion  is  lodged  in  the 
court ;  but  in  the  mean  time  the  verdict  is  entered  on  the  journal 
of  the  court,  and  the  jury  are  discharged,  so  far  as  relates  to  the 
case  in  hand. 

Incidents  after  Verdict.  In  the  regular  course  of  proceeding,  the 
next  step  is  to  pronounce /wd^men^.  But  between  the  verdict  and 
the  judgment,  certain  steps  may  be  taken  to  prevent  the  judgment, 
which  are  now  to  be  described. 

Neto  Trial.  (6)  If  the  party  against  whom  the  verdict  is,  has 
sufficient  cause,  he  may  move  for  a  new  trial,  and  the  court  will 

(a)  The  form  of  a  special  verdict,  as  it  appears  in  the  final  record,  is  as  follows  :  — 
This  day  came  the  parties  bj  their  attorneys,  and  thereupon  came  a  jury,  to  wit, 
[names  of  the  jurors],  who  being  impanelled  and  sworn  to  speak  the  truth  upon  the 
issue  joined  between  the  parties,  upon  their  oaths  did  say  [set  forth  the  facU  in  their 
own  words] ;  and  if  upon  this  finding  the  judgment  ought  to  be  for  the  plaintiff,  then 

the  jury  assess  his  damages  at dollars  ;  but  if  for  the  defendant,  then  they  find 

accordingly. 

Thus  the  question  of  la  wis  wholly  submitted  to  the  court  who  hear  argument  thereon. 

The  form  of  a  general  verdict  must  correspond  with  the  issue  to  be  tried,  and  is 
commonly  in  the  very  words  of  the  issue.     Thus  on  the  issue  of  nil  debet,  after  the 

foregoing  introduction  :  That  the  defendant  does  owe  to  the  plaintiff  the  sum  of 

dollars  in  manner  and  form  as  the  plaintiff  has  declared  ;  and  they  assess  bis  damages 
by  reason  of  the  detention  of  the  said  debt  to dollars. 

(6)  The  Code  defines  a  new  trial  to  be,  a  re-examination  in  the  same  court  of 
an  issue  of  fact,  after  a  verdict  by  a  jury,  report  of  a  referee,  or  a  decision  by  the 
court.  Eight  causes  are  specified  for  granting  it.  1.  Irregularity  in  the  proceed- 
ings of  the  court,  jury,  referee,  or  prevailing  party,  preventing  a  fair  trial.  2.  Mis- 
conduct of  the  jury  or  prevailing  party.  3.  Accident  or  surprise.  4.  Excessive 
damages.  Durrell  v.  Carver,  0  Ohio  State,  72.  5.  Error  in  the  assessment  of 
the  amount  of  recovery.  6.  Where  the  verdict,  report,  or  decision  is  not  sustained 
by  sufficient  evidence,  or  is  contrary  to  law.  Abernethy  v.  Wayne  Co.  Bank,  6 
Ohio  State,  266;  Breese  v.  The  Sute,  12  Ohio  State,  146.  7.  Newly  dis- 
covered material  evidence.    Loeffiier  v.  The  State,  10  Ohio  State,  598.     8.  Error 
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hear  argument  apon  such  motion ;  but  not  more  than  two  new  trials 
%yill  be  granted  in  the  same  cause.  The  reasons  of  a  new  trial, 
which  must  be  filed  with  the  motion,  are  such  as  do  not  appear  on 
the  record,  unless  by  a  bill  of  exception;  namely,  where  the  court 
misdirect  the  jury ;  where  evidence  has  been  rejected  or  admitted 
contrary  to  law  ;  where  the  verdict  is  against  law,  or  against  evi- 
dence, or  on  insufficient  evidence,  or  gives  excessive  damages ; 
where  the  jury  have  behaved  improperly;  and  where  a  new  and 
material  fact  has  been  subsequently  discovered,  which  might 
change  the  verdict.  Sometimes  also  a  venire  facias  de  novo  is 
awarded,  which  has  the  same  efiFect.  The  result  is,  that  the  former 
verdict  is  set  aside,  and  the  cause  stands  for  trial  as  if  none  had 
teken  place,  (a) 

Arrest  of  Judgment.  The  party  aggrieved  may  next  make  a 
motion  in  arrest  of  judgment,  and  the  court  will  hear  argument 
upon  it.  Judgment  can  only  be  arrested  on  account  of  some  eiTor 
appearing  on  the  face  of  the  record,  and  which  might  have  been 
ground  for  demurrer.  It  must  be  an  error  in  substance,  and  not 
merely  in  form,  and  may  occur  anywhere  in  the  proceedings.  If 
this  motion  prevail,  no  judgment  is  entered  on  the  verdict,  but 
the  party  making  it  has  judgment  in  his  favor. 

Judgment  non  obstante.  There  is  one  case  also  in  which  the 
proper  motion  is  for  judgment  notwithstanding  the  verdict ;  namely 
where  the  defendant  has  put  in  a  defective  plea  of  confession  and 
avoidance,  and  yet  obtained  a  verdict.  Here  the  plaintiffs  case 
being  confessed  by  the  plea,  and  the  defence  or  matter  in  avoid- 
ance being  insufficient,  the  verdict  must,  of  course,  be  wrong ;  and 
judgment  is  properly  rendered  the  other  way. 

Repleader.  It  sometimes  happens  that  parties  make  up  an  im- 
material issue  ;  that  is,  an  issue  which,  being  found  either  way  will 
not  decide  the  cause.  Whenever  this  state  of  pleading  is  discov- 
ered, the  court  will  direct  the  parties  to  plead  again,  that  a  proper 
issue  may  be  made. 

§  213.  Judgment.  (6)  In  the  regular  course  of  judicial  pro- 
of law  occurring  at  the  trial,  and  then  excepted  to.  The  motion  must  be  made  in 
writing,  with  the  reasons,  at  the  same  term,  unless  the  reasons  could  not  then  be 
discovered ;  and  then  not  later  than  the  second  term  after  discovery.  As  to  the 
rules  governing  the  granting  of  new  trials,  see  Waterman  on  New  Trials,  Hilliard  on 
New  Trials. 

(a)  As  to  new  trial  in  action  for  recovery  of  real  property.  City  of  Marietta  p. 
Emerson,  6  Ohio  State,  288 ;  Singer  v.  Bell,  8  Ohio  State.  291.  Affidavits  of  jurors 
that  they  misunderstood  the  charge  of  the  court  will  not  be  received  on  a  motion  to 
set  aside  the  verdicL     Holman  v.  Riddle,  8  Ohio  State,  384. 

(6)  For  the  nature  and  various  kinds  and  forms  of  judgments  see  3  Black.  Com. 
chap.  24;  Steph.  on  Plead.  138-45.  By  the  common  law  judgment  did  not  operate 
as  a  Hen  until  execution  was  levied.  And  the  time  of  being  dormant,  without 
execution,  was  a  year  and  a  day,  ai\er  which  it  must  be  revived  by  scire/aciat.  As  to 
judgment  liens,  see  an  excellent  note  to  10  Ohio,  74.  See  provisions  of  the  Code  making 
judgment  liens  on  real  estate  from  the  first  day  of  the  term  at  which  judgment  is 
rendered,  §  421,  422;  as  to  liens  of  judgments  before  justices  of  the  peace,  see  §  490, 
as  amended  by  the  act  of  Jan.  25,  1860.  As  to  questioning  judgments  coUateraJfy^  see 
Ludlow  V,  M' Bride,  8  Ohio,  240;  Ludlow  v.  Wade,  5  id.  494;  Foster  v,  Dugan,  8  id. 
87 ;  Adams  v.  Jeffries,  12  id.  258 ;  Douglass  i;.  M'Coy,  5  id.  522.    As  to  the  power  of 
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ceedings,  we  have  now  reached  the  point  at  which  the  court 
pronounce  the  sentence  of  law  upon  the  case  presented,  and  which 
is  called  the  judgment.  A  judgment  is  said  to  be  interlocutory y 
when  it  does  not  fully  terminate  the  controversy,  and  finals  when 
it  does.  In  general,  the  judgment  is  not  pi'onounced  in  so  many 
words  from  the  bench,  but  its  nature  being  intimated  by  the  court, 
the  clerk  enters  it  on  the  journal  in  due  form.  From  that  moment 
it  carries  on  its  face  such  absolute  verity,  that  while  it  stands  un- 
reversed, nothing  can  be  received  to  contradict  or  gainsay  it.  To 
avoid  all  questions  about  priority,  it  takes  effect  from  the  first  day 
of  the  term.  Of  itself,  it  is,  by  our  statute,  a  lien  upon  all  real 
property  of  the  defendant  within  the  county  ;  and  by  levy  of  exe- 
cution it  becomes  a  lien  upon  any  other  property.  With  the 
exception  of  ejectment  for  reasons  before  given,  it  is  a  conclusive 
bar  to  all  further  litigation  between  the  same  parties,  touching  the 
same  subject-matter,  (a)  Within  the  State,  the  plaintiff  may  take 
out  execution  to  carry  it  into  effect  at  any  time,  unless  he  suffer  an 
interval  of  five  years  to  elapse  without  so  doing  ;  in  which  case  the 
judgment  becomes  dormant;  (()  that  is,  it  ceases  to  operate  as  a 
lien,  or  to  authorize  execution,  until  revived  by  an  action  of  debt 
or  scire  facias.  If  several  judgments  be  recovered  against  the  same 
debtor,  at  the  same  term,  and  executions  be  taken  out  within  ten 
days  after  the  end  of  the  term,  there  is  no  preference  or  prior- 
ity ;  but  otherwise  the  firat  execution  has  the  preference,  unless 
two  or  more  be  issued  on  the  same  day.  If  execution  be  not 
taken  out  within  one  year  from  the  rendition  of  judgment,  it  loses 
its  priority  of  lien  with  respect  to  subsequent  judgments  complying 
with  this  rule.  If  execution  have  been  levied  upon  so  much  of  the 
property  of  the  debtor,  that  two-thirds  of  the  appraised  value  will 
satisfy  the  debt,  the  lien  of  that  judgment  ceases  upon  the  residue 

the  same  court  to  set  aside,  altety  or  amend  a  judgment  at  any  subsequent  term,  unless 
fraudulently  obtained,  see  Botkin  v.  Commissioners,  1  Ohio,  875 ;  Ueed  v.  Hatcher, 
1  Bibb.  346;  Medford  v.  Dorsey,  2  Wash.  C.  C.  R.  433;  Brackenridge  ».  M'CulIoch, 
7  Bhickf.  334 :  Reynolds  i;.  Stansbury,  20  Ohio,  344,  and  note. 

By  the  Code,  Uie  judgment  is  so  shaped  as  to  specify  the  exact  remedy  or  relief 
intended ;  in  which  respect  it  resembles  a  decree  in  chancery.  When  it  is  for  a  con- 
veyance, release,  or  acquittance,  and  is  not  performed,  it  is  declared  to  have  the  same 
operation  and  effect  as  if  it  had  been  performed.  It  is  defined 'to  l>e  the  final  deter- 
mination of  the  rights  of  tiie  parties  in  an  action.  §  370-94.  And  the  power  of  the 
court  which  rendered  the  judgment  to  reverse,  vacate,  or  modify  it.  after  the  term,  on 
motion  or  petition,  is  greatly  enlarged.  §  534-42.  The  court  may  in  the  judgment 
give  the  defendant  affirmative  relief.  §  385.  Klonne  t;.  Bradstreet,  7  Ohio  State, 
822. 

(a)  A  judgment  for  or  against  one  of  the  makers  of  a  joint  obligation  is  a  bar  to 
an  action  afterwards  brought  against  another ;  but  otherwise,  if  the  obligation  is  joint 
and  several.    Clinton  Bank  v.  Hart,  5  Ohio  8tate,  83. 

(6)  Whether  the  fact  of  execution  being  stayed  by  injunction  will  prevent  the 
judgment  from  becoming  dormant,  quare  See  Lytle  v.  Cin.  Man.  Co.  4  Ohio,  459 ; 
Winter  v,  Lightbound,  1  Strange,  301 ;  Mitchell  v.  Cue,  2  Burr,  660  But  the  statute 
of  limitations  does  not  run  against  a  judgment,  though  suffered  to  become  dormant. 
Todd  ».  Crumb,  6  MT^ean,  172.  As  to  revivor  of  dormant  judgments,  see  Code, 
§  417,  amended  by  act  of  March  10, 1800;  and  §  490,  amended  by  act  of  Jan.  25, 1860. 
As  to  judgment  upon  a  warrant  of  attorney  irregularly  entered,  see  Knox  Co.  Bank 
V.  Doty,  9  Ohio  Slate,  605. 
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of  his  property,  with  respect  to  other  judgment  creditors.  Several 
decisions  have  been  made  upon  these  provisions,  the  most  impor- 
tant of  which  are,  that  if  there  be  several  iudgments  of  the  same 
term,  and  no  levy  within  the  year,  they  all  stand  upon  an  equal 
footing,  and  the  first  levy  wUl  have  the  preference ;  but  if  of  dif- 
ferent terms,  the  elder  judgment  still  retains  the  preference ;  that 
when  the  title  of  the  debtor  was  acquired  after  the  judgment,  the 
lien  does  not  attach  until  levy ;  and  that  the  lien  does  not  in  any 
case  attach  to  an  equitable  title.  In  any  other  State  or  territory 
of  the  Union,  though  a  judgment  neither  operates  as  a  lien,  nor 
authorizes  execution,  yet  a  mere  exemplification  of  the  record, 
according  to  the  act  of  Congress,  forms  the  highest  possible  evi- 
dence of  debt,  because  the  original  merits  of  the  case  cannot  be 
called  in  question  ;  and  in  the  action  of  debt  brought  to  carry  it 
into  effect,  the  only  issue  is  upon  the  record  itself.  Such,  then,  is 
the  effect  of  a  judgment,  unless  suspended  by  an  injunctiony  which 
will  be  described  hereafter,  or  superseded  or  reversed  by  an  appeal 
or  writ  of  errovy  which  are  now  to  be  described,  (a) 

Appeal.  The  nature  of  appellate  jurisdiction  has  been  already 
explained.  An  appeal  lies  only  after  the  rendition  of  final  judg- 
ment in  the  court  below.  Notice  of  intention  to  appeal  must  be 
given  during  the  term,  and  entered  on  the  journal ;  and  within 
thirty  days  after  the  end  of  the  term,  the  appeal  thus  notified  must 
be  perfected.  This  is  done  as  follows :  The  appellant  entei-s  into 
a  bond  to  the  appellee,  with  such  security  as  the  clerk  shall  ap- 
prove, in  double  the  amount  of  the  judgment,  conditioned  for  the 
payment  of  the  judgment  and  costs  in  the  court  above,  if  the  Siime 
be  against  the  appellant.  The  clerk  then  makes  out  a  transcript  of 
the  proceedings,  and  delivers  it,  with  all  the  papers  in  the  cause,  to 
the  clerk  of  the  court  above.    The  whole  case,  including  questions 

(a)  Strictly  speaking,  there  are  but  two  (jmeml  forms  of  judgment;  namely,  for  the 
plaintiff  and  for  the  defendanu  For  the  plaintiff  the  form  is :  Therefore  it  is  ctin- 
sidcred  by  the  court  that  the  plaintiff  recover  uf  the  defendant  the  Raid  sum  of 

dollars,  his  damages  aforesaid  asses8e<l,  and  also   his  costs  in   tliis   Ijehalf 

expended,  taxed  to dollars.    For  the  defendant  the  form  is :  Therefore  it  is 

considered  by  the  court  that  the  defendant  go  hence  without  day,  and  recover  of  the 

plaintiff  his  costs  in  this  behalf  expended,  taxed  to dollars.     But  unless  these 

judgments  are  rendered  directly  upon  a  venlict,  they  are  always  prefaced  by  the 
circumstances  under  which  they  are  rendered.  For  example,  a  ^'Mdi/w*-!!/ &y  «/«/?iW£ 
would  be  entered  thus :  This  day  came  the  plaintiff  by  his  attorney ;  and  the 
defendant,  though  solemnly  called,  came  not,  but  made  default;  whereupon  it  wais 
considered  by  the  court  that  the  plaintiff  ought  to  recover  his  damages  by  reason  of 
the  premises ;  and  no  jury  being  demanded,  and  the  court  being  fully  advised  in  the 

premises,  did  assess  the  damages  to dollars.    Therefore  it  is  considered,  Ac. 

And  a  judgment  confessed  under  a  jwwer  of  attorney  would  be  entered  thus ;  This  day 

came  into  court  ,  by ,  his  attorney,  and  filed  his  declaration  against 

;  and  thereupon ,  one  of  the  attorneys  of  this  court,  appeared  on  behalf 

of  the  said  ,  and  by  virtue  of  a  power  of  attorney  for  that  purpose,  duly 

executed  by  the  said ,  and  now  produced  in  court  and  duly  proved,  did  waive 

the  issuing  and  serving  of  process,  and  did  acknowledge  that  the  said did  owe 

the  said  plaintiff  [or  did  assume  and  promise,]  in  manner  and  form  as  the  said  plaintiff 
has  declared;  and  did  confe^is  that  the  said  plaintiff  has  sustained  damages  by  rea- 
son thereof  to  ^ .    Therefore  it  is  considered,  &c.    And  by  virtue  of  the  said 

power  of  attorney  all  error  is  released,  and  the  right  of  appeal  waived.  [Signature 
of  the  attorney  on  the  journal  ] 
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of  law  and  fact,  is  thus  removed  for  rehearing,  and  stands  for  trial 
in  the  court  above,  in  the  same  manner  as  if  it  had  been  com- 
menced there  originally.  The  judgment,  however,  in  the  court  be- 
low is  not  absolutely  vacated  by  the  appeal,  for  it  still  operates  as 
a  lien  upon  the  real  estate  of  the  judgment  debtor  ;  but  all  proceed- 
ings to  enforce  it  are  in  the  mean  time  suspended ;  and  it  becomes 
finally  merged  in  the  judgment  rendered  above.  You  will  remark 
that  it  is  often  for  the  interest  of  the  prevailing  party  that  his  cause 
should  be  appealed ;  because  he  thereby  obtains  absolute  security 
for  the  satisfaction  of  the  judgment.  Moreover,  the  abuse  of  the 
privilege  is  guarded  against  by  penalties,  where  the  only  objection 
is  delay. 

Writ  of  Error,  (a)  This  proceeding  is  designed  to  bring  up 
que9tion%  of  law  only,  for  revision  in  the  court  above.  At  any  time 
within  five  years  after  rendition  of  judgment,  if  there  be  substan- 
tial errors  on  the  face  of  the  record,  a  party  may  apply  to  the  court 
above,  or  to  one  of  the  judges  thereof,  for  the  allowance  of  a  writ  of 
error.  For  this  purpose  a  certified  tmnscript  of  the  record  below  is 
procured  from  the  clerk,  and  the  alleged  errors  are  thereon  specifi- 
cally assigned  or  pointed  out.  The  allowance  of  the  writ,  by  the 
judge  or  court  above,  is  matter  of  discretion.  If  it  be  allowed,  the 
fact  is  indorsed  by  the  judge  or  clerk  on  the  transcript  presented. 
This  is  handed  to  the  clerk  of  the  court  above,  who  thereupon 
issues  the  writ  of  error,  commanding  the  judges  below  to  certify  up 
the  proceedings.  At  the  same  time,  a  citation  issues  to  the  adverse 
party  that  he  may  appear  and  attend  to  his  interest.  The  party 
applying  for  the  writ  is  denominated  the  plaintiff  in  error ^  and  the 
other,  defendant  in  error.  If  the  judgment  below  is  to  be  super- 
9eded^  the  plaintiff  in  error  must  give  bond,  as  in  case  of  appeal ; 
and  then  the  judgment  below  will  merely  operate  as  a  lien  ;  but, 
otherwise,  it  will  remain  in  full  force  for  all  purposes  until  re- 
versed above.   Our  present  law  allows  proceedings  to  be  amended 

(a)  Groves  v.  Stone,  3  Ohio  State,  676;  Schooner  Marinda  v.  Dowlin,  4  id.  600; 
Ex  parte  Collier,  6  id.  66;  Hobbe  v,  Beckworth,  6  id.  254;  Steubenville,  &c.  R.  R.  Co. 
V.  Patrick,  7  id.  170 ;  Singer  u.  Bell,  8  id.  291.  Goode  v.  Wiggins,  12  Ohio  State. 
341 ;  Smetters  v.  Rainey,  13  Ohio  State,  668 ;  8.  c.  14  Ohio  State,  287 ;  Stewart  v. 
Williams,  16  Ohio  State,  484;  Schaeffer  et  al.  v,  Marienthal,  Lehman,  &  Co.  17  Ohio 
State,  183.  By  the  Code,  tliere  is  no  longer  a  writ  of  error  or  certiorari^  but  only  a 
petition  in  error,  and  the  time  of  limitation  is  three  years,  instead  of  five.  It  lies  to 
the  common  pleas,  to  reverse,  vacate,  or  modify  any  judgment,  or  final  order  of 
any  inferior  tribunal,  board,  or  officer,  and  to  the  district  court  to  do  tlie  like  with 
respect  to  the  common  pleas,  for  errors  appearing  on  the  record.  It  also  liys  to 
the  supreme  court,  on  special  leave,  in  all  the  preceding  cases.  The  plaintiff  in 
error  must  file  with  his  petition  an  authenticated  transcript  of  the  proceedings 
below,  whereupon  a  summons  issues,  which  may  be  served  upon  the  defendant  or 
his  attorney  of  record.  In  onler  to  stay  execution,  security  must  be  given  to  tlie 
satisfaction  of  the  court  or  clerk;  and -where  the  judgment  is  upon  a  contract  for 
money  only,  the  plaintiff  below  may  still  obtain  leave  to  enforce  the  judgment, 
upon  giving  security  for  restitution.  If  the  judgment  below  be  reversed,  the  court 
may  either  render  the  proper  judgment  or  remand  the  case  for  that  purpose ;  but  the 
reversing  court  in  no  case  issues  execution.  §  611-33.  See  provisions  of  the  act  of 
April  11, 1867,  taking  the  place  of  §  626  of  the  Code.  See  Ex  parte  Collier,  6  Ohio 
State,  66. 
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even  after  a  writ  of  error.  If,  therefore,  the  defect  be  sach  as  an 
amendment  vnil  cure,  there  is  no  use  in  resorting  to  a  tcrit  of 
error.  A  writ  of  certiorari  is  analogous  to  a  writ  of  error ;  but  it 
issues  from  a  higher  court  to  any  lower  court,  whether  of  record 
or  not ;  and  at  any  stage  of  the  proceedings,  as  well  before  as 
after  judgment.  The  writ  of  error  now  described  is  called  a  writ 
coram  vobia^  to  distinguish  it  from  one  coram  nobis^  by  which  the 
highest  court  revises  its  own  decisions.  We  have  a  statutory 
provision  for  both  these  writs.  The  principle  is,  that  errors  are 
to  be  corrected  whenever  discovered,  (a) 

§  214.  Execution.  (()  If  execution  be  not  prevented  in  one  of 
the  ways  before  described,  it  may  be  ordered  out  by  s, precipe^  at  the 
pleasure  of  the  party  interested.  Execution  may  eitner  be  against 
the  person  or  property/  of  the  judgment  debtor.  1.  The  writ 
against  the  person  is  called  a  capias  ad  satitfaciendum  or  ca.  sa.  It 
can  only  be  obtained  under  the  circumstances  and  by  means  of  the 
preliminary  steps  before  described  for  procuring  a  writ  of  capias  ad 
respondendum^  together  with  the  order  of  the  court  or  judge.  It 
commands  the  sheriff  to  take  the  body  of  the  judgment  debtor, 
and  hold  him  in  custody  until  he  satisfies  the  judgment,  or  is 
otherwise  legally  discharged.  Accordingly,  when  arrested  on  this 

(a)  Form  of  a  Writ  of  Error,     To  the  Judges  of  the  Court  of within  and 

for  said  county.  Because  in  the  record  and  proceedings  in  a  certain  action  of ^ 

which  was  lately  in  our  said  court  before  you,  wherein  —  is  plaintiff , and 

is  defendant,  error  has  intervened,  as  is  said,  to  the  damage  of  the  said ,  and 

we  being  willing  that  such  error,  if  any  there  be,  should  be  corrected,  and  full 
and  speedy  justice  done  in  the  premises,  do  command  you,  that  if  judgment  be 
thereupon  given,  then,  without  delay  you  send  to  us.  under  the  seal  of  your  court, 
an  authenticated  transcript  of  the  record  and  proceedings  aforesaid,  together  with 
tliis  writ;  so  that,  the  same  being  inspected,  we  may,  at  the  next  term  of  our  supreme 

court,  to  be  holden  at ,  on ,  cause  to  be  done,  what  of  right  ought  to  be 

done. 

Assignment  of  Errors,    And  the  said now  comes  and  says  that  in  the  record 

and  proceedings  aforesaid  there  is  error  in  this,  to  wit:  1.  That,  &c.  [specifying  each 

of  the  errors  separately].     Wherefore  the  said prays  that  a  citation  [and  a 

supersedeas  if  bond  be  given]  may  issue,  that  the  said  judgment  may  be  reversed  and 
tliat  he  may  be  restored  to  all  things  which  he  has  lost  by  reason  thereof. 

Supersedeas  and  Citation,  We  command  you  that  you  forbear  all  further  proceed- 
ings upon  a  judgment  [describing  it],  which  judgment  we  have  caused  to  be  brought 

into  our  supreme  court  by  writ  of  error ;  and  also  that  you  cite  the  said to 

appear  before  our  said  court,  at ^  on ,  to  show  cause,  if  any  there  be, 

why  the  said  judgment  should  not  be  reversed,  and  have  you  then  and  there  this 
writ  with  your  doings  thereon. 

Joindei-  in  Error.  And  the  said comes  and  says  that  in  the  reconl  and  pro- 
ceedings aforesaid  there  is  no  error;  wherefore  he  prays  that  the  said  judgment  may 
be  affirmed,  and  that  his  costs  may  be  adjudged  to  him. 

If  a  defective  transcript  be  returned  from  the  court  below,  upon  a  suggestion  of 
that  fact  specifying  the  defecta^^he  court  will  issue  a  certiorari,  commanding  the  court 
below  to  supply  the  defects. 

(6)  The  C  )de  provides  very  efficient  means  in  aid  oferrmtion,  when  no  property 
can  be  found  to  levy  upon.  An  order  may  "be  obtained  for  examining  the  debtor 
himself,  and  any  other  witnesses,  which  examination  may  extend  to  alt  the  debtor's 
means,  of  every  description  whatsoever;  and  if  any  thing  be  discoverefi,  it  must  be 
subjected  to  the  satisfaction  of  the  judgment.  §  4o8-76.  Union  Bank  of  Rochester 
V.  Union  Bank  of  Sandusky,  6  Ohio  State,  254.  For  provisions  where  the  goo«ls 
levied  on  are  claimed  by  a  third  person,  see  act  of  March  10, 1860,  amending  Uie 
Code. 
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writ,  he  must  either  pay  the  judgment,  or  take  the  benefit  of  the 
insolvent  act,  or  go  to  jail,  where  he  may  have  the  benefit  of  prison 
limits ;  all  of  which  have  been  sufficiently  described ;  and  the  gen- 
eral doctrine  is,  that  an  arrest  upon  this  writ,  which  is  the  highest 
remedy  known  to  the  law,  precludes  a  resort  to  the  other,  whether 
it  result  in  satisfaction  or  not.  But  this  is  altered  by  our  statute, 
where  one  who  has  property  takes  the  benefit  of  prison  limits,  (a) 
2.  The  writ  against  the  property  is  called  a  fieri  facias  et  levari 
facias^  ovfi.  fa.  et  lev,  fa.  It  is  properly  a  combination  of  two  writs, 
the  fi.fa.  being  directed  against  personal  property,  and  the  lev.  fa. 
against  real  property.  It  commands  the  sheriff  to  cause  the 
amount  of  the  judgment  to  be  made  first  out  of  the  personalty  of 
the  debtor,  and  for  want  thereof,  out  of  his  realty.  Accordingly, 
if  the  ^eriff  can  find  no  personal  property,  he  endorses  on  the  writ 
"no  goods  "  and  proceeds  to  levy  upon  the  land.  When  goods  are 
levied  upon,  they  are  sold  at  public  auction,  without  appraisement, 
unless  the  judgment  debtor  demands  it,  on  ten  days'  notice :  and 
there  are  a  few  articles  of  small  value,  including  necessary  articles 
of  household  furniture,  and  tools  or  utensils  of  trade,  which  are 
specially  exempted  from  execution,  under  all  circumstances ;  but  I 
shall  not  take  up  time  in  enumerating  them.  When  land  is  levied 
upon,  it  must  be  appraised  by  three  disinterested  persons  under 
oatli ;  the  notice  must  be  thirty  days ;  and  the  land  cannot  be  sold 
for  less  than  two* thirds  of  its  appraised  value,  lest  the  judgment 
debtor  be  injured  by  a  sacrifice.  The  mode  of  proceeding  in  the 
sale  of  land  has  been  sufficiently  described  in  a  former  lecture.  If 
the  judgment  debtor  have  no  property,  personal  or  real,  which  can 
be  levied  upon,  special  provision  is  made  for  a  proceeding  in  chan- 
cery against  the  debtor's  urdeviahle  means,  which  will  be  described 
hereafter,  (b) 

(a)  Form  of  a  ca.  sa.    We  command  yon  that  you  take  ,  and  him  safely  keep, 

so  that  you  have  his  body  before  our  court  of on  the  first  day  of  their  next 

term  to  satisfy  -^-^  for  the  sum  of  S ,  which  by  the  judgment  [or  decree] 

of  our  said  court  at  their term,  in  the  year ,  one recovered 

against  the  said  — — ,  together  with  the  interest  thereon  from  [date  of 

judgment  or  decree] ;  and  have  you  then  and  there  this  writ  with  your  doings 
thereon. 

(b)  Formofafi.  fa,  etlev.fa.    We  command  you  that  you  cause  to  be  levied  of 

the  goods  and  chattels  of  ,  the  sum  of  $ ,  which  by  the  judgment  [or 

decree]  of  our  court  of ,  at  their term  In  the  year ,  one  — 

recovered  against  the  said ^  with  interest  thereon  from ;  and  for  want 

of  goods  and  chattels,  that  you  cause  the  same  to  be  levied  of  the  lands  and  tene- 
ments of  the  said ;  and  have  that  money  before  our  court  of ,  on  the 

first  day  of  their  next  term  to  render  under  the  said  — — ;  and  have  you  then  and 
there  tliis  writ  with  your  doings  thereon. 

If  goods  or  land  remain  unsold  for  want  of  bidders,  or  other  cause,  the  venditioni 
exponas  is  as  follows :  We  command  you  that  those  goods  and  chattels  [or  lands  and 
tenements]  of  ,  which  you,  according  to  our  command,  lately  took  into  your 

hands,  and  which  remain  unsold,  you  expose  to  sale,  to  satisfy,  &c.  Idescribe  judg- 
ment as  above].  In  Ohio,  a  homestead  to  the  value  of  five  hunared  dollars  is 
exempted  from  sale  on  execution,  and  the  head  of  a  family  having  no  homestead,  his 
personal  property  to  the  amount  of  three  hundred  dollars  in  addition  to  chattel  prop- 
erty otherwise  exempt,  is  also  exempted  from  such  sale.  Act  of  March  28.  1860 ; 
Act  of  March  27,  1858.    As  to  the  construction  of  the  act  of  March  23, 1860,  see 
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CobU.  The  judges  are  compensated,  as  we  have  seen,  by  sala- 
ries paid  out  of  the  public  treasury :  but  the  other  officers  of  coart» 
together  with  the  jurors  and  witnesses,  are  compensated  by  specific 
fees,  pi-escribed  by  law;  and  these  fees  constitute  the  cobU  of  court; 
which  the  suitors  are  required  to  pay.  The  theory  is,  that  each 
party  pays  his  own  costs  as  they  accrue,  for  each  particular  service 
rendered  ;  and  it  would  be  well  to  enforce  this  in  practice,  because 
much  frivolous  litigation  would  be  thereby  avoided ;  but  instead  of 
this,  costs  are  seldom  paid  until  the  final  termination  of  the  suit. 
In  either  case,  the  general  rule  is,  that  they  ultimately  fall  upon 
the  losing  party,  as  a  regular  incident  to  the  judgment.  If,  there- 
fore, they  have  been  paid  as  they  accrued,  the  winning  party  re- 
covers his  part'  back,  together  with  the  damages ;  if  not,  the  whole 
are  collected  on  execution  from  the  losing  party,  together  ^ith  the 
damages ;  so  that  in  either  case,  the  loser  pays  the  whole  if  be  has 
the  means ;  if  not,  the  winner  must  pay  his  part,  and  the  oflScers 
must  lose  the  rest,  as  a  just  punishment  for  not  demanding  them 
on  rendering  the  service.  We  have  seen,  however,  that  in  the 
course  of  proceedings,  divers  interlocutory  orders  are  made,  in 
which  the  payment  of  certain  particular  costs  by  one  of  the  par- 
ties is  made  the  condition  upon  which  some  privilege,  as  amend- 
ment, continuance,  and  the  like,  is  allowed  by  the  court;  but 
these  are  only  exceptions  to  the  general  rule  before  stated. 

Complete  Record,  (a)     After  the  final  termination  of  a  suit  in 

Burgess  v.  Everett,  9  Ohio  State,  426.  As  to  the  notice  required  in  the  sale  of  land, 
on  execution,  see  act  of  April  6, 1859,  amending  section  436  of  the  Code.  As  to  the 
duty  of  the  officer  in  msking  a  levy  where  certain  articles  nre  exempted,  see  Frost 
V.  Shaw,  3  Oliio  State,  270.  As  to  construction  of  law  securing  to  married  women  prop- 
erty of  the  husband  exempt  from  execution,  see  Slanker  v.  Beardsley,  9  Ohio  State, 
589.  This  act  securing  to  married  women  the  property  of  their  Imsbands  exempt 
from  execution  was  repealed  April  8, 1861.  See  note  at  end  of  chapter  on  Husband 
and  Wife. 

In  ejectment,  the  execution,  in  addition  to  the  collection  of  damages  and  costs, 
orders  the  plaintiff  to  be  put  in  possession  of  the  land.    This  is  called  a  writ  of  haberi 

facias  potaessionem,  and  is  as  follows :  Whereas,  John  Doe,  on  the ,  in  our  court 

of ,  recovered,  against his  term  yet  to  come  in  [describe  the  premises], 

^hich had  demised  to  the  said  John  Doe,  for  a  term  not  yet  expired ;  and  also 

the  sum  of  $ for  his  damages,  and  $  —  for  his  costs  ;  therefore  we  com- 
mand you,  that  without  delay  you  cause  the  said  John  Doe  to  have  possession  of  his 
said  term  yet  to  come  in  the  lands  and  tenements  aforesaid ;  and  that  you  cause  to 
be  levied,  &c.  [as  before.] 

(a)  Form  of  a  Record,    Pleas  before  the  court  of ,  within  and  for  the  county 

of ,  and  State  of ^  on  Uie   ■  [date  of  the  final  judgment].    Be  it 

remembered,  that  heretofore,  to  wit,  on  the ,  one sued  out  of  the  clerk's 

office  of  the  c»)urt  aforesaid,  the  following  writ  of ,  against  one ,  to  wit ; 

[here  copy  the  writ].  Upon  which  writ  was  the  following  indorsement,  to  wit:  [here 

copy  the  indorsement].    And  afterwards,  to  wit,  on  the ,  the  said  writ  was 

returned  to  the  court  aforesaid  by  said  sheriff,  indorsed  as  follows,  to  wit :  [here  copy 

the  return].    And  afterwards,  to  wit,  on  the ,  the  following  recognizance  of 

special  bail  was  entered  into,  to  wit :  [hefe  copy  the  recomzance].  And  afterwards, 

to  wit,  on  the ,  the  said nled  in  tlie  said  clerk's  office  the  following  de^y- 

laration,  to  wit :  [here  copy  the  declaration].    And  afterwards,  to  wit,  on  the , 

the  said filed  in  the  said  clerk's  office  the  following  plea,  to  wit :  [here  copy  the 

plea].    And  afterwards,  to  wit,  on  the ,  this  cause  was  continued  until  the  next 

term  of  said  court    And  afterwards,  to  wit,  on  the ,  before  the  said  court,  cam© 

as  well  the  said as  the  said ,  by  their  attorneys  aforesaid,  and  thereupon 
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any  court  of  record,  it  is  the  duty  of  the  clerk,  daring  the  next 
vacation,  to  make  a  complete  record  thereof  in  a  book  prepared  for 
that  purpose,  which  is  signed  by  the  presiding  judge  at  the  next 
term.  This  record  includes  the  writ,  return,  recognizance  of  bail, 
pleadings,  orders,  continuances,  verdict  and  judgment,  which  are 
copied  in  the  order  of  proceeding,  and  furnish  a  complete  history 
of  the  cause,  with  the  exception  of  the  evidence :  and  even  the 
evidence,  or  some  part  of  it,  may  be  spread  upon  the  record,  by 
means  of  a  bill  of  exceptions,  special  verdict,  or  demurrer  to  evi- 
dence. The  object  of  making  this  record  is  to  preserve  a  perpetual 
memorial  of  judicial  proceedings,  in  a  form  convenient  for  public 
inspection.  If  the  record  exhibit  any  thing  to  show  that  the  judg* 
ment  is  erroneous,  we  have  seen  that  the  error  may  be  corrected 
b}'^  taking  the  proper  course.  But  the  truth  of  the  facts  therein 
contained  cannot  be  called  in  question ;  the  record  itself  furnishing 
the  highest  possible  evidence  of  verity.  We  have  seen  that  justices 
of  the  peace  keep  no  record,  strictly  so  called,  but  only  a  docket. 
In  fact,  the  proceedings  before  them  are  attended  with  little  formal- 
ity or  technical  precision ;  and  for  this  reason  I  have  not  thought 
it  worth  while  to  describe  them.  Here,  then,  would  terminate  our 
imperfect  outline  of  civil  proceedings  in  courts  of  law,  but  that 
tliere  remain  two  topics,  of  great  practical  importance,  which  I  shall 
discuss  briefly,  as  a  proper  conclusion  to  this  lecture.  I  mean  the 
survivorship  of  actions  and  the  limitation  of  actio ns,  I  would  previ- 
ously remark,  however,  that  the  subjects  already  discussed  in  this 
lecture  will  necessarily  occupy  a  very  wide  space  in  your  future 
inquiries.  Perhaps  I  should  be  safe  in  saying  that  at  least  one-half 
of  all  the  learning  of  a  lawyer  has  reference  to  practice,  pleading, 
and  evidence ;  three  topics,  upon  which  more  volumes  have  been 
written  than  I  have  occupied  pages.  And  I  would  also  remark, 
that  one  of  the  most  useful  exercises  in  which  a  student  can  en- 
gage, is  that  of  making  for  himself  a  complete  record  of  all  the 
proceedings  in  the  various  actions,  and  repeating  the  operation 
until  he  becomes  perfectly  familiar  with  all  its  parts. 

§  215.  Survivorship  of  Actions,  (a)     This  topic,  though  highly 

came  a  jury,  to  wit  [here  give  the  names  of  the  Jurors],  who  heing  impanelled  and 
sworn  the  truth  to  speak  upon  the  issue  joined  between  the  parties  aforesaid,  upon 
their  oaths  did  say  that  [here  set  forth  the  verdict].  And  thereupon  it  was  considered 
by  the  said  court  that  the  said. [here  set  forth  the  judgment]. 

The  certificate  of  the  clerk  is  as  follows  :  The  State  of ,  county  of ^ 

I  hereby  certify  that  the  foregoing  is  truly  taken  and  copied  from  the  records  of  the 

proceedings  of  the  court  of ,  within  and  for  the  county  aforesaid.    In  testimony 

whereof,  I  do  hereto  subscribe  my  name,  and  afllx  the  seal  of  said  court,  this . 

[Signature  of  clerk  and  seal  of  court.] 

If  this  record  is  to  be  used  in  another  State,  there  must  be  another  certificate  by 

the  presiding  judge,  as  follows :  I, [giving  his  official  designation],  do  hereby 

certify  that is  clerk  of  said  court,  and  that  his  attestation  aforesaid  is  in  due 

form  of  law ;  and  that  to  all  acts  by  him  so  done  full  faith  and  credit  ought  to  be 
given.  [Date  and  signature  of  Judge.]  As  to  amendment  of  the  record,  see  Doty 
i;.  Rigour,  9  Ohio  State,  519,  626. 

(a)  M.  B.  Church  of  Dayton  v.  Rench,  7  Ohio  State,  369.  By  the  Code,  in  addi- 
tion to  the  causes  of  action  which  survive  at  common  law,  are  causes  of  action  for 
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important,  is  nowhere,  so  far  as  I  know,  made  a  dL^tinct  title  in 
the  books  of  practice.     An  action  or  a  right  of  action  is  said  to 
survive^  when,  upon  the  death  of  the  original  parties,  it  can  be 
commenced  or  concluded,  by  or  against  their  representatives. 
As  to  Actions  of  Contract.   It  was  a  maxim  of  the  civil  law,  that 

Eersonal  actions  die  with  the  person  ;  but  by  personal  actions  were 
ere  meant  actions  of  tort  only,  and  not  actions  of  contract;  and  in 
this  sense,  the  maxim  agreed  with  the  ancient  common  law,  which 
held  that  actions  of  contract  alone  survive.  But  it  is  obvious  that 
this  ancient  doctrine  has  little  foundation  in  reason.  With  respect 
to  crimes^  it  is  easy  to  see  that  the  death  of  the  offeoder  must  be  a 
bar  to  punishment ;  but  if  a  man  has  done  me  a  civil  injury^  for 
which  the  law  entitles  me  to  pecuniary  damages,  why  should  I  not 
have  them  out  of  his  property  after  his  death,  as  well  as  if  the 
same  amount  had  been  due  me  by  contract?  It  is  evident  that 
there  is  no  good  reason  for  the  distinction ;  but  we  shall  be  less 
surprised  at  this  distinction,  when  we  leam  that  it  cost  the  English 
courts  a  struggle  of  nearly  a  century  to  establish  the  doctruie  that 
any  actions  of  contract  sui-vive,  except  those  on  contracts  under 
seal,  where  survivorship  both  ways  is  generally  one  of  the  express 
stipulations.  At  length,  however,  in  1610,  the  controversy  was 
finally  settled,  by  an  unanimous  decision  of  the  house  of  lords,  that 
simple  contracts  survive  both  ways,  to  the  same  extent  as  sealed 
contracts ;  though  there  be  no  express  stipulation  with  respect  to 
the  survivorship.  Since  that  period,  it  has  not  been  doubted  that 
all  actions  of  contract  survive,  with  respect  to  both  parties  ;  with 
the  single  exception  of  such  contracts,  as  a  promise  to  marr3%  and 
the  like,  which  can  only  be  performed  by  the  individuals  contract- 
ing, and  not  by  their  representatives,  (a) 

As  to  Actions  of  Tort.  The  first  and  leading  case,  which  over- 
threw the  ancient  rule  as  to  actions  of  tort,  was  that  of  Hambly  v. 
Trott^  (6)  decided  by  Lord  Mansfield.  The  principles  there  laid 
down  were  in  substance  as  follows :  Where  the  cause  of  action  is 
a  tort,  which  produces  no  gain  to  the  party  committing  it,  as  slan- 
der, for  example,  the  action  dies  on  account  of  tlie  cause ;  where 
the  form  of  action  is  such  that  the  declaration  must  allege  force 
and  arms,  as  in  trespass,  or  the  plea  must  be  that  the  testator  was 
not  guilty,  the  action  dies  on  account  of  the  form  ;  and  all  other 
actions  of  tort  survive.  This  case  relates  to  the  defendant  only. 
With  respect  to  the  plaintiff,  there  was  an  ancient  English  statute, 
giving  to  the  executor  an  action  of  trespass  for  the  goods  of  his 
testator,  carried  away  in  his  lifetime.  This  statute  has  been  gen- 
erally adopted  as  common  law  in  this  country,  and  by  an  equitable 

mesne  profits,  for  an  injury  to  real  or  personal  estate,  and  for  any  deceit  or  fraud. 

C   QQQ 

(a)  See  the  Year  Books,  12  H.  8,  p.  11  ;  27  H.  8,  p.  28 ;  4  Reeves's  H.  C.  L.  883; 
Narwood  v.  Reed,  1  Plowden,  180 ;  Pinchon's  case,  9  Coke's  Rep.  86 ;  Chamberlain  v. 
Williamson,  2  M.  &  S.  408 ;  Stebbins  v.  Palmer,  1  Pick.  71. 

(6)  Cowper,872. 
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construction,  has  been  held  to  embrace  all  injuries  to  personalty,  (a) 
But  these  doctrines  with  respect  to  actions  of  tort,  are  so  far  modi- 
fied by  our  statute,  that  here  all  actions  of  tort  survive  both  ways, 
except  those  for  injuries  to  the  person,  health,  or  reputation,  which 
produce  no  gain  to  the  party  committing  the  tort ;  and  this  seems 
to  be  the  plain  good  sense  of  the  matter. 

At  common  law,  even  where  a  cause  of  action  would  itself  sur- 
vive, yet  if  the  action  were  pending  at  the  death  of  either  of  the 
parties,  it  would  in  all  cases  abater  (6)  and  a  new  action  must  be 
commenced.  This  was  productive  of  needless  delay  and  expense ; 
and,  accordingly,  our  statute  provides  that  no  action  shall  abate  by 
the  death  of  either  of  the  parties,  except  those,  the  cause  of  which 
does  not  survive.  If,  therefore,  one  of  the  parties  die,  during  the 
pendency  of  an  action,  and  his  representatives  do  not  of  their  own 
accord  come  in  to  prosecute  or  defend  such  action,  a  citation  issues 
to  bring  them  in ;  and  if  they  still  neglect  to  appear,  a  judgment 
of  nonsuit  or  default  is  rendered,  as  the  case  may  require.  Also, 
if  there  be  two  or  more  plaintiffs  and  defendants,  and  one  of  them 
die,  his  death  is  suggested  on  the  minutes  ;  after  which  the  suit 
goes  on  to  judgment,  and  his  representatives  are  made  parties 
thereto  by  a  writ  of  scire  facias.  The  only  question  then  is,  who 
are  the  representatives  of  the  deceased  ?  In  all  strictly  personal 
actions,  having  no  reference  to  the  title  to  realty,  the  executor  or 
administrator  is  the  legal  representative,  and  is  made  party  to 
the  suit;  but  in  the  action  of  ejectment,  and  in  all  actions  on 
covenants  real  running  with  land,  the  heirs  or  devisees  are  the 
legal  representatives,  and  are  made  parties  accordingly.  It  will 
thus  be  seen  that  on  the  subject  of  survivorship,  our  law  is  pecu- 
liarly simple  and  reasonable. 

§  216.  Limitation  of  Actions,  (c)     Statutes  of  limitations  have 

(a)  See  Berwick  v,  Andrews,  2  Lord  Rayra.  971 ;  Salk.  814 ;  Wheatly  v.  Lane, 
1  Saund.  216;  Griswold  v.  Brown,  I  Day's  Cases  in  Error,  180;  Holmes  v,  Moore, 
5  Pick.  257.  At  common  law,  the  death  of  a  human  being  could  not  be  complained 
of  as  an  injury  in  a  civil  action,  even  by  relatives  dependent  upon  him  for  comfort 
and  support.  Baker  v,  Bolton,  1  Camp.  493 ;  VVosley  v.  C.  H.  &  D.  R.  R.  Co.  1  Handy, 
481.  In  several  of  the  States,  as  in  Ohio,  acts  have  been  passed  making  parties  by 
whose  wrongful  act  the  death  of  a  person  has  been  caused  liable  for  damages  to  his 
near  relatives.  See  act  of  March  25,  1851.  Lyons  v.  Cleveland  &  Toledo  H.  R.  Co. 
7  Ohio  State,  836 ;  Muhl  v.  Michigan  S,  R.  R.  Co.  10  Ohio  State,  272. 

(b)  Bv  the  Code,  an  action  does  not  abate  by  the  death,  marriage,  or  other  dis- 
ability of  a  party,  or  by  the  transfer  of  any  interest  therein  during  its  pendency,  pro- 
vided the  cause  of  action  survives.  §  89.  Nor  does  an  action  pending  abate  by  the 
death  of  both  parties,  with  the  exception  of  libel,  slander,  malicious  prosecution, 
assault,  assault  and  battery,  for  a  nuisance,  or  against  a  justice  for  misconduct  in 
office.    §  899.    As  to  slander,  see  Alpin  v.  Morton.  21  Ohio  St.  586. 

(c)  On  the  general  subject,  see  the  American  Treatise  of  Angell,  and  the  English 
Treatises  of  Ballantyne,  Blanchard,  and  Wilkinson.  The  Code  has  made  important 
changes,  which  will  be  noted.  As  to  courts  of  equity  following  the  statute,  see 
Bi^elow  V.  BIgelow,  6  Ohio,  96 ;  Tuttle  v.  Wilson,  10  id.  24 ;  Ridley  v.  Hetlman,  10 
id.  524.  The  federal  courts  are  governed  by  the  statutes  of  the  States.  Harpending 
V.  Dutch  Church,  16  Peters,  455.  The  limes  of  limitation  are  not  materially  changed 
by  the  Code. 

Commencement  and  Termination  of  the  Time.  In  general,  the  time  begins  when  the 
cause  of  action  actually  occurred",  and  not  when  the  party  first  knew  of  it.  Kerns  «?. 
Suhoon  maker,  4  Ohio,  881 ;  Lathrop  v.  Snellbaker,  6  Ohio  State»  276.    But  in  the 
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been  well  denozniDated  statutes  of  repose.  They  proceed  upon  tbe 
maxim  that  legal  rights  should  be  asserted  within  a  reasonable 
time,  and  that  the  law  should  favor  the  vigilant,  and  not  the  slug- 
gish ;  but  the  common  law  fixed  no  precise  time  within  which 
actions  must  be  brought.  This  is  everywhere  done  by  statute  ; 
and  such  statutes  are  called  statutes  of  limitation.  They  have 
been  found  to  be  so  highly  expedient,  that  courts  of  chancery, 
though  not  always  within  their  letter,  have  been  uniformly  gov- 
erned by  their  spirit.  I  shall,  of  courae,  confine  my  remarlK  to 
our  own  statute.  But  all  the  American  statutes  of  limitation  are 
much  alike,  being  copies,  more  or  less  exact,  of  the  same  original ; 
namely,  the  English  statute  of  limitations.  And  the  federal 
courts  are  uniformly  governed  by  the  statutes  of  limitation  of 
the  State  where  the  cause  of  action  accrued,  and  by  the  con- 
structions thereof  given  by  the  courts  of  such  State. 

Periods  of  Limitation.  Our  statute  divides  actions  with  refer- 
ence to  the  periods  of  limitation  into  seven  classes,  which  are 
limited  as  follows:  1.  Ejectment,  to  twenty-one  years.  There  is 
an  exception,  however,  by  our  statute,  in  the  case  where  land  has 
been  sold  by  an  executor  or  administrator  under  an  order  of  court: 
in  which  case  no  action  can  be  brought  by  any  person  claiming 
under  the  deceased,  after  five  years  from  the  sale  ;  or  in  case  of 

case  of  fraud,  tlie  Code  makes  it  begin  with  the  discovery  of  it.  Moore  v.  Greene, 
19  How.  (59;  Long  v.  Multord,  17  Ohio  State,  485.  In  regard  to  tlie  public  lands, 
the  statute  does  not  begin  to  run  until  the  Indian  title  has  been  extinguished.  Thomp- 
son V.  Gotham,  9  Oliio,  170.  In  the  Virginia  military  district,  it  does  not  hegin  until 
the  emanation  of  the  patent.  Wallace  v.  Miner,  6  Ohio,  360 ;  Wallace  v.  Miner,  7  id. 
pt.  1.  249 ;  Duke  v.  Thompson.  16  id.  34.  And  where  a  patent  was  void  on  account 
of  the  death  of  the  patentee  before  it  was  issued,  and  a  curative  statute  was  passed 
giving  the  title  to  his  heirs,  devisees,  or  assignees,  the  statute  does  not  begin  to  run . 
until  the  passage  of  the  curative  statute.  Wood  v.  Ferguson,  7  Ohio  State,  288. 
In  case  of  a  disputed  boundary,  an  agreement  to  submit  to  arbitration  prevents  ilie 
running  of  the  statute.  Hunt  v.  Guilford,  4  Ohio,  310.  And  see  upon  the  general 
subject,  Williams  v.  Williams,  6  Ohio,  444 ;  Payne  v.  Skinner,  8  id.  159 ;  Abram  r. 
Will,  6  Ohio,  164 ;  Fee  v.  Fee.  10  id.  460.  An  action  of  ejectment  on  the  demise  of 
husband  and  wife  cannot  be  maintained  during  the  coverture,  after  tbe  statute  has 
run  for  the  full  period  against  the  husband.  Thompson  v.  Green,  4  Ohio  State,  216 ; 
Ford  V.  Langel,  4  id.  464. 

Saving  Clause.  By  the  Code,  penalties  and  forfeitures  are  excepted  from  the  sar 
ine  clause.  It  was  once  held  that  where  one  of  the  parties  to  a  writ  of  error  was  within 


StaU."  Starke  v.  Smith,  6  Ohio,  456 ;  Richardson  v,  Richanlson,  6  Ohio,  126;  Whit- 
ney V,  Webb,  10  id.  518.    But  this  is  not  a  disability  under  the  Code. 

Cumulative  Disabilities.  See  Granger  v.  Granger,  6  Ohio,  36 ;  Maryland  v.  Shipley, 
7  id.  pt  1,  246 ;  Whitney  v.  Webb,  10  id.  613. 

Miscellaneous.  The  statute  does  not  run  against  the  SUte,  and,  consequently,  not 
against  a  tax  title,  because  the  purchaser  succeeds  to  the  State  lien.  Monroe  v.  Mor- 
ris, 7  Ohio,  pt  1,  262.  But  it  does  run  against  all  corporations  created  by  the  Sute, 
in  the  same  manner  as  against  individuals.  Cincinnati  v.  Presbyterian  Church,  8 
Ohio,  208.  It  runs  against  municipal  corporations.  City  of  Cincinnati  v,  Evans,  5 
Ohio  State,  694.  Virginia  military  district  school  lands  held  under  a  lease  for  ninety- 
nine  years  are  subject  to  the  statute.  Bently  v.  Newton,  0  id.  480.  In  a  court  of 
equity,  the  statute  does  not  run  against  a  trust  Gary  ».  May,  16  Ohio,  66.  But  it 
does  in  a  court  of  law.  Bigelow  v.  Bigelow,  6  Ohio*  96.  The  provision  as  to  the 
removal  or  non-residence  of  the  defendant,  reUtes  to  the  time  when  the  cause  ac- 
crued, not  after.    Coventry  o.  Atherton,  9  Ohio,  84. 


CUVL  PBOCBBDIKQS  IN  OOUBTS  OV  LAW.  671 

disability,  five  years  from  the  removal  thereof.  2.  Forcible  entry 
and  detainer,  to  two  years.  8.  Actions  upon  any  written  con- 
tract, whether  under  seal  or  not,  to  fifteen  years.  4.  Actions  upon 
any  contract  not  in  writing,  and  actions  on  the  case  for  consequen- 
tial damages,  to  six  years.  6.  Actions  of  trespass  upon  property, 
real  or  personal,  and  actions  of  trover,  detinue,  and  replevin,  to 
four  years.  6.  Actions  for  personal  injuries,  including  assault 
and  battery,  libel,  slander,  malicious  prosecution,  and  false  impris- 
onment ;  actions  for  official  misconduct ;  and  qui  tarn  actions,  or, 
actions  for  penalties,  where  the  informer  has  one-half,  to  one  year. 
7.  All  other  actions,  not  included  in  the  above  classes,  to  four 
years. 

Commencement  and  Termination  of  the  Time.  The  limitation 
begins  from  the  time  ^^when  the  cause  of  action  acerued.^^  Gen- 
erally speaking,  this  means,  when  the  right  of  action  is  perfect ; 
and  it  makes  no  difference  whether  the  party  was  then  aware  of 
his  right  of  action  or  not ;  for  it  is  the  happening  of  the  event 
upon  which  the  right  of  action  is  founded,  and  not  the  discovery 
of  the  right  resulting  from  the  act,  which  fixes  the  commencement 
of  the  limitation.  Thus,  in  ejectment,  for  example,  the  cause  of 
action  accrues,  and  the  time  begins  to  run,  when  adoerse  possession 
commences.  So  long  as  the  occupant  of  land  acknowledges  the 
right  of  the  owner,  there  is  no  cause  of  action  against  him  ;  but 
from  the  moment  when,  in  word  or  act,  the  occupant  denies  the 
owner's  title,  and  claims  to  hold  adversely  to  him,  the  cause  of 
action  has  accrued,  and  the  twenty-one  years  have  commenced 
running.  Again,  the  words  of  the  statute  are :  "  all  actions  here- 
inafter mentioned,  shall  be  commenced  within  the  several  times 
hereinafter  limited ; "  and  an  action  is  commeneed  or  is  pending^ 
when  the  process  has  been  served^  or  if  the  notice  is  by  publication, 
when  the  publication  has  been  completed.  If  the  action  be  com- 
menced a  moment  before  the  limitation  expires,  it  is  saved  ;  for 
the  statute  provides  that  if  it  should  abate,  or  the  plaintiff  be  non- 
suited, or  judgment  be  arrested  or  reversed,  the  plaintiff  shall 
have  one  year  more  within  which  to  commence  a  new  action. 

Saving  Clause.  When  any  cause  prevents  the  statute  from 
operating  in  a  given  case,  it  is  said  to  take  the  case  out  of  the 
statute.  For  example,  an  agreement  to  submit  a  question  of 
boundary  to  arbitration  takes  the  case  out  of  the  statute,  because 
by  admitting  a  doubt  in  which  party  the  right  lies,  it  negatives 
the  idea  of  a  positively  adverse  possession.  But  there  are  certain 
general  causes  which,  by  express  provision,  take  all  cases  out  of 
the  statute,  on  the  ground  that  the  parties  affected  by  them  have 
sufficient  reason  for  not  asserting  their  claims  in  the  usual  time. 
These  causes  pass  under  the  general  name  of  disabilities  ;  and  the 
clause  providing  for  them  is  called  the  saving  clause  of  the  statute. 
In  our  statute  they  are  now  four ;  namely,  infancy^  coverture^  in- 
sanity^  and  imprisonment.  These  disabilities  are  personal  priv* 
ileges,  and  protect  only  the  person  laboring  under  them ;  so  that 


672  CIVIL  PB0CEEDING8  IN  COUBT8  OF  LAW. 

if  one  heir  be  within  the  saving  clause,  this  does  not  help  his  co- 
heirs, who  are  not  within  it.     In  England  and  in  most  of  the 
States,  there  is  a  fifth ;  namely,  "  being  beyond  «€a«,"  which,  in 
this  country,  means  being  out  of  the  State.     This   was  in  our 
statutes  of  1804  and  1810;  our  statute  of  1824  substituted  the 
expression,  "without  the  United  States;"   but  the  statute  of 
1881  omits  it  altogether.    In  all  cases  except  ejectment,  if  a  party, 
at  the  time  his  cause  of  action  accrued,  was  under  either  of  the 
aforementioned  disabilities,  he  has  the  full  period  of  limitation, 
after  the  removal  of  his  disability,  within  which  to  commence  his 
action  ;  or,  in  other  words,  the  statute  does  not  begin  to  run  until 
the  disability  is  removed:  and  prior  to  1830,  this  was  the  cate  also 
with  respect  to  ejectment ;  but  now  the  language  of  the  statute 
with  reference  to  this  action  is,  "  every  such  person  may,  after  the 
expiration  of  twenty-one  years  from  the  time  bis  right  or  title  first 
descended  or  accrued,  bring  such  action  within  ten  year%  after 
such  disability  removed  ; "  and  to  save  existing  rights,  there  is  a 
temporary  provision,  that  when  a  disability  was  removed  less  than 
eleven  years  before  this  act  took  effect,  there  shall  still  be  ten 
years  from  that  time  ;  but  if  removed  more  than  eleven  years 
before  that  date,  the  time  shall  be  just  so  much  less  after.      It  is 
unfortunate  that  the  permanent  provision  above  quoted  was  not 
expressed  in  clearer  language.    One  would  suppose  that  the  legis- 
lature, in  striking  off  eleven  years  from  the  former  period,  after 
the  disability  removed,  would  at  least  have  given  the  remaining 
ten  years  as  an  absolute  extension  in  all  cases  ;  but  the  language 
above  quoted  will  not  bear  this  construction.     The  time  given, 
"  after  the  expiration  of  twenty-one  years,"  must  be  "  within  ten 
years  after  such  disability  removed ; "  accordingly,  if  the  disability 
ceased  at  the  end  of  eleven  or  any  less  number  of  years  after  the 
statute  commenced  running,  there  would  be  no  extension  what- 
ever ;  for  the  ten  years  within  which  the  action  must  be  brought, 
after  the  removal  of  the  disability,  would  run  out  before  or  with 
the  original  twenty-one  years ;  if  the  disability  ceased  after  more 
than  eieven  years  of  the  original  limitation,  and  less  than  twenty- 
one,  the  extension  would  be  so  much  less  than  ten  years ;  but  if 
the  disability  outlasted  the  original  limitation,  then,  and  then 
only,  would  there  be  an  absolute  addition  of  ten  years.     I  do  not 
see  that  the  language  will  admit  any  other  than  this  singular  con- 
struction.    Its  operation  will  be  best  illustrated  by  an  example; 
and  we  will  take  the  disability  of  coverture.    Suppose  that  a  claim 
to  land  descends  upon  a  married  woman,  and  her  husband  dies 
ten  years  after ;  now  without  the  saving  clause,  she  would  still 
have  eleven  years,  because  every  one  has  that ;  and  since  these 
eleven  outlast  the  ten  given  by  the  saving  clause,  she  gains  noth- 
ing by  it.     But  suppose  her  husband  had  lived  fifteen  years  after 
her  claim  descended  to  her ;  here,  without  the  saving  clause,  she 
would  have  only  six  years  left ;  but  with  it,  she  gains  four  years. 
Lastly,  suppose  her  husband  had  lived  thirty  years  after  her  claim 
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descended ;  here  she  would  have  an  absolute  gain  of  ten  years 
after  his  death,  making  in  all  nineteen,  (a) 

Cumulative  Dudbilitiei,  From  the  words,  '^  at  the  time  his  first 
title  descended  or  accrued/*  it  follows  that  the  disability,  in  order 
to  be  available,  must  have  been  existing  at  the  very  time.  No 
subsequent  disability  can  be  taken  advantage  of.  If  but  a  day 
intervene,  between  the  accruing  of  the  cause  of  action  and  the 
disability,  the  statute  having  once  commenced  running,  will  con- 
tinue to  run.  And  the  same  is  true,  when  a  subsequent  disability 
occurs,  while  a  prior  one  still  exists ;  for  no  disability  can  be 
taken  advantage  of,  which  did  not  exist  when  the  statute  com- 
menced running;  but  if  several  concurrent  disabilities  existed 
together  at  that  time,  advantage  may  be  taken  of  that  which 
lasts  longest,  (b)  Thus,  if  a  title  descends  upon  a  single  woman 
of  age,  and  she  marries  the  next  day,  her  coverture  is  no  saving 
disability.  If  she  were  an  infant  at  the  time,  her  infancy  may 
be  taken  advantage  of,  but  not  her  subsequent  coverture :  but  u 
she  was  both  an  infant  and  married,  when  her  title  descended, 
she  may  take  advantage,  either  of  her  infancy  or  coverture, 
whichsoever  continues  longest.  These  points  are  settled  beyond 
controversy.  But  the  language  of  our  statute  raises  one  question 
of  difficulty.  Suppose  that  adverse  possession  has  been  running 
against  an  ancestor  before  his  death,  can  his  infant  heir  take 
advantage  of  his  infancy  ?  or  must  he  bring  his  action  within 
twenty-one  years  after  the  cause  of  action  accrued  to  his  ancestor  ? 
The  language  of  the  corresponding  provision  of  the  English 
statute  is,  "at  the  time  the  said  right  first  descended  or  ac- 
crued;" and  this  has  been  construed,  in  the  case  proposed,  to 
preclude  the  infant  from  setting  up  his  infancy ;  because,  other- 
wise, in  the  language  of  the  books,  a  right  might  travel  down 
through  minorities  for  centuries.  The  same  reason  exists  here  ; 
and  therefore  it  has  been  held  that  the  substitution  of  "  his  right," 
in  place  of  *'  the  said  right,"  especially  as  the  word  "  first  "  is  still 
retained,  is  not  to  be  construed  as  altering  the  English  rule. 

Miscellaneous.  In  the  fluctuating  legislation  of  this  State,  we 
have  had  limitation  acts  passed  or  amended,  in  the  yeara  1804, 
1810, 1824, 1826,  1830,  and  1831.  It  is  important  to  bear  this  in 
mind,  because  each  new  act  expressly  provides  that  prior  causes 
of  action  shall  be  governed  by  the  prior  acts,  where  the  contrary 
is  not  specified,  (c)  By  a  singular  omission,  the  action  of  debt  on 
a  simple  contract  was  not  limited  until  the  act  of  1824.  ((i)   Again, 

(a)  Thia  same  language  is  used  in  the  Code. 

(6)  There  is  an  exception  to  this  rule  where  the  plaintiff  is  disabled  from  suing  by 
the  act  of  a  superior  power,  as  by  war  between  his  country  and  that  of  the  defend- 
ant. The  rebellion  was  such  a  war,  where  the  opposite  parties  resided  on  different 
sides  of  the  line  of  hostilities.  The  Protector,  9  Wall.  687  ;  Braun  v.  Sauerwein,  10 
Wall.  218;  Levy  v.  Stewart.  11  Wall.  244;  United  States  r.  Wiley,  11  WaU.  608: 
Brown  v.  Hyatt,  15  Wall.  177. 

(c)  Bigelow  V.  Bigelow,  6  Ohio,  06 ;  Hazlett  v.  Critchfleld,  7  id.  pt.  2,  168 ;  West 
V.  Hymer,  7  id.  pt.  2,  286. 

{d)  Tupper  ».  Tupper,  3  Ohio.  887 ;  Hazlett  v.  Critchfleld,  7  id.  pt  2, 163. 
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until  the  act  of  1830,  there  was  no  proTision  for  the  case  where  a 
contract  was  made  between  parties  both  residing  out  of  the  State. 
But' now  our  statute  refers  to  the  law  of  the  place  where  the 
contract  was  made ;  and  if  the  action  was  barred  there,  it  is 
barred  here,  (a)  Whether  the  reverse  would  hold,  the  statute 
does  not  say ;  but  as  the  general  rule  is,  that  the  courts  of  one 
State  will  not  take  notice  of  the  limitations  of  another  State,  it 
is  probable  that  the  lex  loci  would  be  noticed  here  no  further  than 
the  statute  requires.  Many  statutes  contain  an  exception  in  favor 
of  accounts  current  between  merchants  ;  but  ours  does  not.  The 
act  of  1810  limited  actions  on  book  account  to  four  years  ;  but  in 
the  present  act  accounts  are  not  mentioned.  We  have  elsewhere 
a  provision  limiting  the  time  within  which  a  party  may  swear  to 
his  account,  to  eighteen  months ;  but  this  only  relates  to  evidence. 
Consequently,  accounts  come  within  the  limitation  annexed  to 
unwritten  contracts ;  namely,  six  years.  If  the  account  has  been 
closed  and  balance  struck,  the  six  years  begin  from  that  date  ; 
otherwise  it  would  seem  from  the  date  of  the  last  item.  (6)  We 
have  seen  that  absence'  from  the  State  is  now  one  of  the  saving 
disabilities ;  but  this  refers  to  the  absence  of  the  plaintiff ;  for  it 
is  expressly  provided,  (<?)  that  if  any  person  liable  to  an  action 
resided  out  of  the  State  at  the  time  the  cause  of  action  accrued 
against  him,  or  removed  to  any  place  unknown,  during  the  time 
limited,  the  limitation  shall  begin  to  run  only  from  the  time  of  his 
return  to  the  State,  or  from  the  time  his  place  of  residence  within 
the  State  becomes  known  to  the  plaintiff ;  and  a  mere  coming  into 
the  State  clandestinely  will  not  be  a  return^  within  the  meaning 
of  this  provision  :  it  must  be  an  open  and  public  return.  (cZ)  The 
chief  evil  intended  to  be  guarded  against  by  the  statute  of  limi- 
tations, is  that  of  prosecuting  stale  demands,  after  the  proof  of 
payment  has  been  lost.  But  this  evil  cannot  happen  when  the 
defendant  has  acknowledged  the  existence  of  the  debt ;  and  ao- 
cordingly  courts  have  held  that  an  acknowledgment  of  the  debt, 
and  a  promise  to  pay  it,  take  the  case  out  of  the  statute.  Prior 
to  the  act  of  1830,  we  had  a  provision  that  a  mere  demand  by  the 
plaintiff  should  take  the  case  out  of  the  statute.  This  was  un- 
reasonable, because  a  mere  demand  is  no  proof  of  the  existence 
of  a  debt.  But  now  the  provision  is,  that  in  all  cases  of  contract, 
when  there  has  been  a  payment  of  any  part  of  the  principal  or 
interest,  or  an  acknowledgment  of  indebtedness,  or  a  promise  to 
pay  within  the  time  limited^  the  limitation  shall  begin  to  run  anew 
from  the  time  of  such  payment,  acknowledgment,  or  promise,  (e) 

(a)  Headington  v.  Neff,  7  Ohio,  229 ;  State  of  Maryland  v.  Shipley,  7  id.  246. 

lb)  James  v.  Richmond^  6  Ohio,  337. 

(c)  Coventry  ».  Atherton.  9  Oliio,  34. 

{d)  The  Code  goes  still  further,  and  provides,  that  if  the  absence  op  concealment 
commences  after  the  cause  of  action  accrues,  it  shall  not  enter  into  the  compatation. 
§21. 

(«)  The  Code  does  not  confine  the  promise  to  the  time  limited,  bat  reqairet  it  to 
be  in  writing.    §  24, 
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This  provision,  you  will  observe,  is  confined  to  the  time  limited  by 
this  statute,  and  thus  virtually  excludes  all  beyond  that  time ; 
otherwise,  the  effect  of  a  promise  made  after  the  time  might  be  a 
matter  of  doubt,  (a)  I  will  only  add  that  where  two  or  more  are 
jointly  liable,  a  payment,  acknowledgment,  or  promise  by  one, 
will  bind  all,  with  respect  to  the  statute  ;  and  this  terminates  our 
view  of  the  statute  of  limitations.  There  are  some  special  limita- 
tions scattered  through  the  statute  book  ;  but  they  have  all  been 
mentioned  elsewhere  in  connection  with  the  matters  to  which 
they  refer. 


LECTURE  XXXVIII. 

CHANCERY    PROCEEDINGS.  (6) 

§  217.  Nature  of  Equity.  We  are  now  to  trace  the  course  of 
proceedings  in  courts  of  chancery ;  and  here,  happily,  there  will 
not  be  so  much  occasion  for  fault-finding  as  in  the  preceding  lec- 
ture. It  would  indeed  be  difficult  to  devise  a  system  of  practice 
better  calculated  to  answer  all  the  ends  of  judicial  controversy, 
than  the  system  of  chancery  practice  now  in  use.  It  has  pre-emi- 
nently the  merit  of  reasonableness  and  simplicity.  Though  the 
cases  to  which  its  remedies  extend,  are  nearly,  if  not  quite,  as 
numerous  and  diverse  as  those  of  law  ;  yet,  instead  of  nine  or  ten 
distinct  forms  of  proceeding,  it  has  but  one  for  all  cases ;  and  that 
is  founded,  and  throughout  constructed,  upon  the  principles  of 
nature  and  reason.  Fictions  are  entirely  dispensed  with,  and 
truth  substituted  in  their  place.  The  parties  tell  their  stories,  as 
men  of  common  sense  would  tell  them,  and  the  court  pronounce 
their  decrees  in  a  corresponding  style.  There  is  no  occasion  for 
the  Procrustean  system  of  torturing  forms  to  meet  circumstances. 
Were  this  system  of  procedure  extended,  as  it  might  easily  be,  to 
all  the  matters  of  civil  controversy,  whether  in  law  or  equity, 
even  leaving  the  principles  as  they  now  are,  the  benefits  of  such 
a  reform  eould  hardly  be  overrated.  This  is  in  fact  done  to  a 
good  degree  in  Louisiana,  where  the  forms  of  the  civil  law  prevail, 
and  those  of  the  common  law  are  unknown  ;  and  I  hope  the  time 
is  not  far  distant,  when  something  like  an  approach  to  a  similar 
improvement  will  be  made  here  ;  when  the  reign  of  technicality 

(a)  HUl  V.  Henry.  17  Ohio,  9. 

(6)  On  the  principles  of  equity,  see  the  fourth  book  of  Swift's  Digest ;  8  Black. 
Com.  ch.  27 ;  Story's  Commentaries  on  Equity,  and  the  English  treatises  6f  Jeremy, 
Fonbianque,  and  Adams,  with  American  notes  by  Ludlow  and  Collins.  On  Ciian- 
cery  practice,  see  the  works  of  Mitford,  Maddock,  Newland,  Harrison,  Cooper,  Bar- 
ton, Blake,  Hoffman,  Barbour,  and  Paine  and  Duer.  The  last  four  are  American 
treatises.  To  which  add  Story's  Commentaries  on  Equity  Pleading,  the  last  and  best 
of  all. 

See  first  note  to  preceding  lecture. 
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wHl  end,  and  that  of  simplicity  begin.  Such  a  change  would  be 
similar  to  that  which  was  effected  in  philosophy  by  the  overthrow 
of  syllogistic  reasoning,  and  the  substitution  of  the  inductive 
method.  The  origin  and  nature  of  chancery  jurisdiction  were 
briefly  described  in  the  lecture  on  divisions  and  definitions.  The 
constitutional  provisions  conferring  this  jurisdiction  upon  the 
federal  and  State  courts,  were  also  referred  to  in  their  proper 
place  ;  and  will  again  be  noticed  as  occasion  may  require.  Many 
of  the  subjects  of  equity  jurisdiction  have  necessarily  been  dis- 
cussed in  the  lectures  on  the  law  of  property.  But  in  order  to 
render  this  outline  as  complete  as  my  limits  will  permit,  after  de- 
scribing the  general  course  of  proceedings  from  the  commence- 
ment to  the  termination  of  a  suit,  I  shall  close  the  lecture  with  a 
very  succinct  enumeration  of  the"  principal  subjects  of  equity 
jurisdiction.  In  the  mean  time,  however,  it  may  aid  our  future 
inquiries  to  indicate  the  points  wherein  equity  differs  from  law  ; 
and  to  show  how  far  the  English  chancery  system  has  been 
adopted  in  this  country. 

We  have  seen  that  equity  does  not  differ  from  law,  strictly  so 
called,  in  being  less  dependent  upon  positive  regulations.  Neither 
does  it  differ  from  law  with  respect  to  the  subject-matter  upon 
which  it  operates,  except  in  being  confined  to  a  narrow  range.  It 
is  chiefly  conversant  with  questions  of  property,  and  rarely,  if  ever, 
takes  cognizance  of  crimes  or  civil  injuries  strictly  personal.  In 
England,  though  not  in  this  State,  as  will  be  seen  hereafter,  it  does 
differ  from  law,  in  being  administered  by  a  different  court.  But 
the  great  and  radical  difference  grows  out  of  the  modes  of  proceed- 
ing ;  which  are  so  contrived  as  to  ascertain  facts  and  administer 
remedies  for  which  the  law  is  incompetent,  by  reason  of  the  in- 
flexibility of  its  forms.  To  illustrate  these  modes  of  procedure 
will  be  the  chief  object  of  this  lecture ;  but  it  may  be  well  to 
remark  here  that  in  settling  disputed  facts,  there  are  the  following 
fundamental  points  of  difference :  1.  In  chancery  proceedings  the 
parties  themselves  are  compelled  to  testify ;  and  thus  truth  is  often 
reached  without  difiSculty,  when  by  the  rules  of  law  it  could  not 
be  reached  at  all.  This  salutary  power  of  putting  the  parties  upon 
their  oaths  is  the  highest  recommendation  of  the  chancery  system ; 
and  to  this  more  than  to  all  other  causes  is  to  be  ascribed  the 
growth  of  equity  jurisdiction.  2.  In  chancery  proceedings,  oral 
testimony  is  not  allowed.  It  must  be  reduced  to  writing  and  placed 
on  file.  The  expediency  of  this  regulation  is  more  questionable. 
The  advantage  which  results  from  observing  the  tone  and  manner 
of  a  witness  is  lost.  But,  on  the  other  hand,  the  testimony  is  pre- 
served in  a  durable  shape,  and  can  be  examined  at  pleasure.  3.  In 
chancery  proceedings,  the  fdcts^  as  well  as  the  law^  are  submitted 
to  the  court  without  the  intervention  of  a  jury.  It  has  been  some- 
times doubted  whether  this  be  not  a  violation  of  the  constitutional 
guaranty  of  the  right  of  trial  by  jury  ;  but  this  question  cannot 
arise  where  the  same  constitution  which  declares  this  right,  also 
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recognizes  chancery  jurisdiction.  Besides,  we  shall  see  hereafter, 
that  this  court  has  the  power  to  direct  an  issue  to  be  made  up  for 
a  jury,  whenever  a  question  arises  to  render  it  expedient.  4.  When 
we  come  to  describe  the  manner  in  which  the  parties  present  their 
case  before  the  court,  and  the  manner  in  which  the  court,  by  their 
decree,  so  shape  the  remedy  as  exactly  to  meet  all  the  circum- 
stances of  the  case,  we  shall  find  a  still  more  striking  difference 
between  equity  and  law ;  and  we  shall  cease  to  wonder  that  the 
two  jurisdictions  are  kept  entirely  distinct.  It  will  then  be  mani- 
fest, that  the  great  object  of  equity  is  to  supply  the  manifold  defi- 
ciencies of  law,  and  that  it  is  admirably  adapted  to  effect  this 
object,  as  well  on  account  of  the  flexibility  of  its  forms,  as  of  its 
almost  entire  freedom  from  the  fetters  of  technicality.  But  a  dis- 
cussion of  these  matters  would  now  be  premature. 

In  several  of  the  States,  as  Pennsylvania  and  Massachusetts, 
the  general  chancery  system  is  not  adopted,  (a)  But  even  there 
necessity  has  required  some  special  chancery  powers  to  be  conferred 
on  the  courts  of  law,  without  which  the  administration  of  justice 
would  be  hardly  tolerable.  Perhaps  the  erroneous  notion  already 
pointed  out,  respecting  the  arbitrary  nature  of  chancery  power, 
has  been  the  cause  of  this  jealous  policy.  Again,  in  several  other 
States,  as  New  York  and  Virginia,  the  English  chancery  system  is 
adopted  in  almost  every  particular;  and  full  chancery  powers  are 
conferred  on  a  single  chancellor,  who  has  no  common-law  jurisdic- 
tion. But  the  constitutions  of  the  United  States  and  of  this  State 
adopt  a  sort  of  middle  course.  They  admit  the  existence  of  chan- 
cery powers  in  their  full  extent ;  but  instead  of  creating  distinct 
tribunals  to  administer  them,  they  require  these  powers  to  be  con- 
ferred, if  conferred  at  all,  upon  the  same  tribunals  which  adminis- 
ter the  law.  Thus,  the  same  persons  officiate  both  as  chancellors 
and  judges ;  but  their  modes  of  proceeding  in  the  two  capacities 
are  kept  as  entirely  distinct,  as  if  controlled  by  different  persons. 
There  being  a  general  similarity  between  these  two  systems,  I  shall 
confine  my  remarks  to  the  system  adopted  here.  In  fact,  the 
principles  and  practice  of  equity  are  nearly  the  same,  wherever 
it  has  been  adopted ;  since  all  system^  are  copied  from  the  same 
original ;  namely,  the  English  chancery  system. 

By  the  terms  of  our  constitution,  as  we  have  seen,  the  judicial 
power  "  both  as  to  matters  of  law  and  equity,"  is  vested  in  the 
same  courts  who  are  to  have  "  common  law  and  chancerj'^  juris- 
diction in  all  cases  as  shall  be  directed  by  law."  This  language 
establishes  two  points :  firsts  that  equity  may  or  may  not  be  a  part 
of  our  judicial  system,  at  the  option  of  the  legislature  ;  but  if 
adopted,  it  must  be  administered  by  the  same  tribunals  which  ad- 
minister the  law ;  and  secondly^  that  our  legislature  is  left  entirely 
free,  either  to  adopt  the  English  chancery  doctrines  as  they  are,  or 
to  modify  them  at  pleasure.    To  understand,  then,  the  nature  and 

(a)  Full  equity  powers  have  been  conferred  in  Massacbusette  on  tha  supreme 
Judicial  court. 
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extent  of  our  equity  jurisdiction,  we  must  see  what  the  legislature 
has  actually  done  ;  and  on  referring  to  the  statutes,  we  find  two 
sets  of  provisions  relating  to  equity  jurisdiction.  The  first  set  of 
provisions  merely  apportions  this  jurisdiction  between  the  supreme 
court  and  the  court  of  common  pleas,  according  to  the  value  in 
dispute.  In  general,  if  this  value  be  between  one  hundred  and 
one  thousand  dollars,  proceedings  must  be  commenced  originally 
in  the  common  pleas,  but  may  be  carried  by  appeal  to  the  supreme 
court ;  but  if  it  exceed  one  thousand  dollars,  proceedings  may  be 
commenced  indifferently  in  either  court.  In  the  single  case  of 
injunction,  to  stay  proceedings  at  law,  the  common  pleas  may 
descend  to  twenty  doUara,  and  the  supreme  court  to  one  hundred; 
and  in  questions  relating  to  land,  either  court  may  exercise  origi- 
nal jurisdiction  without  regard  to  value.  The  other  set  of  provi- 
sions is  designed  to  fix  the  limits  of  chanceiy  jurisdiction,  with 
reference  to  the  subject-matter.  This  jurisdiction  is  declared  to 
extend  to  "  all  cases  properly  cognizable  by  a  court  of  chancery, 
in  which  a  plain,  adequate,  and  complete  remedy  cannot  be  had  at 
law  :  "  and  in  exercising  it,  the  courts  are  required  "  in  all  things 
to  be  governed  by  the  known  usages  of  courts  of  equity,  except 
where  it  may  be  otherwise  provided  by  law."  The  effect,  there- 
fore, of  these  provisions  is,  to  adopt  the  English  equity  system  as 
our  own,  except  where  the  legislature  otherwise  directs ;  and  it 
follows  that  in  order  to  determine  whether  a  given  case  is  within 
our  chancery  jurisdiction,  the  two  following  points  are  to  be  con- 
sidered :  1.  Is  there  a  plain,  adequate,  and  complete  remedy  at 
law?  For,  equity,  as  we  have  said  before,  is  intended  only  to 
be  subsidiary  to  law,  to  supply  its  deficiencies,  and  help  out  its 
designs.  It  is  neither  above  law,  nor  opposed  to  it.  Both  are  de- 
signed to  promote  the  great  ends  of  justice,  by  the  application  of 
established  rules.  When  the  law  is  insufficient,  equity  steps  in ; 
but  then  only.  If,  therefore,  the  law  f urnij^hes  no  remedy,  or  only 
a  doubtful  or  inadequate  one,  we  have  the  first  requisite  for  chan- 
cery jurisdiction.  2.  Is  there  any  authority  either  in  the  statutes 
or  precedents,  for  entertaining  jurisdiction  in  the.  given  case? 
For  the  question  must  be  "  properly  cognizable  by  a  court  of  chan- 
cery," and  one,  in  deciding  which  the  "  known  usages  "  of  that 
court  can  be  followed.  Without  this  restriction,  chancery  powers 
would  be,  as  they  have  been  sometimes  represented,  perfectly  arbi- 
trary, and  therefore  unfit  for  freemen  ;  but  with  it  they  are  suffi- 
ciently guarded.  The  proper  rule  is  this:  if  a  case  be  entirely 
new  in  principle,  the  court  cannot  decide  it  until  the  legislature 
gives  authority  ;  for  this  would  be  usurping  legislative  power. 
But  when  a  case  is  only  new  in  the  particular  instance^  and  can 
be  brought  within  an  established  principle,  by  clear  expression  or 
analogy,  then  jurisdiction  may  be  taken.  Such,  then,  are  the  two 
predicates  of  chancery  jurisdiction  ;  namely,  the  absence  of  a  suf- 
ficient legal  remedy,  and  the  existence  of  an  authority  to  meet  the 
case.   To  determine  the  first,  we  must  know  what  remedies  the  law 
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furnishes ;  and  to  determine  the  second,  we  must  consult  the  stat- 
utes and  reports.  Thus  you  will  observe  that  a  knowledge  of 
equity  presupposes  a  knowledge  of  law ;  and  this  fact  justifies  the 
vesting  of  the  two  jurisdictions  in  the  same  persons. 

The  general  sources  of  information  to  which  you  are  referred 
are :  1.  Our  statute  directing  the  mode  of  proceeding  in  chancery. 
2.  Eulea  of  court  made  in  pursuance  of  the  statutory  provision. 
Without  such  provision,  however,  courts  have  the  inherent  power 
of  making  rules  for  the  convenience  and  despatch  of  business,  not 
inconsistent  with  the  existing  law ;  which  rules  become  the  law  of 
the  court,  and  have  the  same  authority  as  if  made  by  tlie  legisla- 
ture. These  rules  are  either  general  or  special.  General  rules 
are  those  which  apply  to  all  cases  coming  within  them ;  special 
rules  are  those  adopted  for  particular  cases.  General  rules  are 
entered  upon  the  journals  of  the  court,  and  stand  for  law  until 
rescinded.  The  general  rules  of  the  supreme  court  run  through 
the  State,  and  are  binding  upon  the  common  pleas.  Those  of  the 
common  pleas  extend  only  through  the  circuit  in  which  they  are 
made.  Special  rules  are  only  obtained  on  motion  of  the  party 
desiring  them,  and  expire  with  the  occasion.  Our  statutory  pro- 
visions and  rules  taken  together,  modify  materially  those  ^^  known 
usages  "  of  courts  of  chancery,  which  would  otherwise  govern  our 
practice.  8.  The  *•*' known  usages^^  of  courts  of  chancery,  not 
affected  by  our  statutes  and  rules.  These  are  to  be  gathered 
from  the  books  on  equity  before  referred  to,  which  are  themselves 
framed  upon  the  reported  decisions. 

§  218.  Bill,  We  are  now  prepared  to  consider  the  commence- 
ment and  progress  of  a  suit  in  chancery.  Our  statute  declares  that 
all  applications  to  the  chancery  side  of  the  courts  shall  be  by  peti- 
tion^  setting  forth  the  nature  and  grounds  of  the  complaint ;  which 
petition  shall  be  filed  in  the  clerk's  office.  This  petition  is  com- 
monly called  a  bill,  and  the  filing  of  it  is  the  first  step  in  every 
chancery  suit.  I  shall  give  a  general  description  of  its  form  and 
contents.  In  England,  bills  are  drawn  with  extreme  formality  and 
redundancy.  The  books  divide  a  bill  into  nine  distinct  parts,  so 
framed  as  to  tell  the  story  two  or  three  times  over ;  and  each  time 
with  all  the  expletives  and  tautologies  which  ingenuity  can  devise. 
The  reason  is,  that  such  service  is  there  paid  for  according  to  the 
number  of  words.  Nor  are  we  wholly  exempt  from  the  like  abuse 
in  this  country ;  but  the  profession  are  beginning  to  improve  in  this 
respect,  particularly  in  this  State ;  and  to  content  themselves  with 
telling  their  story  once  in  a  plain  and  concise  manner.  In  fact,  the 
only  important  divisions  of  a  bill  are  three  ;  namely,  the  addresSj 
the  statement,  and  the  pray  er.(^a^  1.  The  address  merely  designates 

(a)  Form  of  a  Bill,  To  explain  more  fully  the  nature  of  a  bill,  and  show  the  dif- 
ference between  ancient  and  modem  practice,  I  shall  take  the  case  of  a  bill  to  enforce 
the  payment  of  a  legacy,  and  gire  its  form,  first,  as  divided  into  nine  parts,  and  then 
its  form  as  it  may  be  abridged. 

1.  The  Address,    To  the  honorable  the  judges  of  the  court  of  ,  sitting  in 

cliancery,  within  and  for  the  county  of ,  and  State  of  — — . 
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the  court  to  which  the  application  is  made.  2.  The  statement  must 
contain  a  clear  and  expUcit  exhibition  of  the  plaintiffs  case.     In 

2.  The  TntrodHctim,    Humblj  complaining  Bheweth  nnto  jonr  honon,  joinr  orator, 
•  of  the  county  aforesaid. 


8.  The  Premxaes,    That ^  of  the  county  aforesaid,  being  seised  and  possessed 

of  a  large  real  and  personal  estate,  on  or  about  the ,  did  duly  make  and  publish 

his  last  will  and  testament  in  writing,  and  thereby,  amongst  other  things,  did  derise 

and  bequeath  to  your  orator  the  sum  of  § ,  by  the  words  following,  to  wit,  [here 

set  forth  the  words,]  as  by  reference  to  said  will,  a  copy  of  which  is  herewith  exhibited 
as  part  of  this  bill,  will  more  fully  appear ;  and  that  the  said  testator  departed  this 

life  on  or  about  the ,  and  that  on  or  about  the ,  one ,  named  as 

executor  in  the  said  will,  caused  the  same  to  be  duly  proved,  and  took  upon  him- 
self the  execution  thereof,  and  took  possession  of  the  said  real  and  personal  prop- 
erty ;  and  that  since  the  same  legacy  became  due  and  payable  to  your  orator,  he  has 
frequently  requested  the  said  executor  to  pay  the  same,  and  had  well  hoped  that  he 
would  have  complied  with  such  request,  as  in  conscience  and  equity  be  ought  to 
have  done. 

4.  The  Confederacy.  But  now,  so  it  is,  may  it  please  your  honors,  that  the  said 
executor,  combining  and  confederating  with  divers  persons  as  yet  unknown  to  your 
orator,  but  whom,  when  known,  he  prays  to  have  made  defendants  with  proper  words 
to  charge  them  with  the  premises,  in  order  to  oppress  and  injure  your  orator,  does 
absolutely  refuse  to  pay  to  your  orator  the  said  legacy  or  an3'  part  thereof ;  and  for 
reason  of  such  refusal,  the  said  confederates  sometimes  pretend  that  the  said  testator 
made  no  such  will,  and  at  other  times  that  his  real  and  personal  estate  was  not  suffi- 
cient to  pay  his  debts ;  and  at  the  same  time  the  said  confederates  refused  to  discover 
and  set  &rth  what  such  real  and  personal  estate  really  was,  or  its  value,  or  how  the 
same  has  been  disposed  of. 

5.  Th£  Charging  Part.    Whereas  your  orator  charges  the  truth  to  be,  that  the  said 

real  and  personal  estate  was  of  tlie  value  of  $ ,  as  he  is  informed  and  believes; 

and  that  it  was  more  than  sufficient  to  pay  all  the  debts  of  the  said  tesutor,  and  the 
legacies  mentioned  in  the  said  will ;  and  that  the  said  confederates,  or  one  of  them, 
have  converted  the  same  to  their  own  use,  without  satisfying  your  orator  for  his  said 
legacy ;  all  which  pre.tences  and  doings  are  contrary  to  equity  and  good  conscience 
and  tend  to  the  manifest  injury  of  your  orator. 

6.  The  Jurisdiction  Part.  In  tender  consideration  whereof,  and  for  that  your 
orator  is  remediless  in  the  premises  by  the  strict  rules  of  the  common  law,  and 
relievable  only  in  a  court  of  equity,  where  matters  of  this  sort  are  properly  cog- 
nizable. 

7.  The  Interrogatory  Part.  To  the  end,  therefore,  that  the  said  confederates  may 
respectively  full^  true,  direct,  and  perfect  answers  make,  upon  their  respective  corpo- 
ral oaths,  according  to  the  best  of  their  knowledge,  information,  or  belief,  to  all  and 
singular  the  matters  aforesaid,  as  fully,  in  every  respect,  as  if  the  same  were  here 
again  repeated ;  and  more  especially  that  they  discover  and  set  forth  whether  the 
said  testator  did  duly  make  and  execute  such  a  last  will  and  testament  as  before 
stated  I  and  did  thereby  bequeath  to  your  orator  such  legacy  as  aforesaid ;  and  that 
they  produce  the  said  will  with  the  probate  thereof;  and  that  they  state  when  the 
said  testator  died,  and  who  caused  the  said  will  to  be  proved,  and  undertook  the  exe- 
cution thereof ;  and  whether  the  said  legacy  has  not  become  due  and  payable  to  your 
orator ;  and  whether  he  has  not  requested  payment  of  the  same  and  been  refused 
upon  the  pretences  aforesaid ;  and  that  they  may  discover  and  set  forth  the  real 
and  personal  property  belonging  to  the  testator,  and  its  value,  and  whether  the  same 
was  not  sufficient  to  pay  all  the  debts  and  legacies  aforesaid,  and  what  has  become  of 
the  same. 

8.  The  Prayer  for  Relief.    And  that  the  said  confederates  may  be  compelled  by  a 

decree  of  this  honorable  court  to  pay  to  your  orator  his  said  legacy  of  $-- ,  with 

interest  therepn  since  the  same  was  due,  and  that  your  orator  may  have  such  other 
and  further  relief  in  the  premises  as  the  nature  of  the  case  shall  require,  and  as  to 
your  honors  shall  seem  meet. 

9.  The  Prayer  for  Process.    May  it  please  your  honors  to  grant  unto  your  orator 

the  most  gracious  writ  of  subpoena,  to  be  directed  to  the  said ,  executor,  as 

aforesaid,  and  the  rest  of  the  confederates  when  discovered,  commanding  them  on  a 
certain  day  and  under  a  certain  penalty  therein  specified,  personally  to  appear  before 
your  honors,  and  then  and  there  to  answer  all  and  singular  the  premises  aforesaid, 
and  abide  such  order  and  decree  as  your  honors  shall  make ;  ana  your  orator,  as  in 
duty  bound,  will  ever  pray,  &c. 
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setting  it  forth,  aim  first  of  all  at  precifiion,  avoiding  equally  redun- 
dancy and  ambiguity  ;  and  bear  this  constantly  in  mind,  that  the 
sole  object  of  the  biU  is  to  make  known  the  facts  material  to  your 
claim.  The  evidence  of  those  facts,  and  the  conclusions  of  law 
arising  from  them,  would  be  out  of  place.  The  court  wish  only  to 
be  informed  what  the  facts  are ;  and  common  sense  is  the  best 
guide  in  narrating  them.  In  averring  numbers^  it  is  safer  to  use 
words  than  figures,  but  this  is  not  indispensable.  Abbreviations  are 
to  be  avoided,  because  they  may  not  be  rightly  understood.  If 
your  case  be  connected  with  written  instruments^  the  better  practice 
is  to  state  in  the  bill  only  so  much  of  their  substance  as  is  necessary 
to  make  the  case  intelligible ;  and  to  annex  copies  thereof  by  way 
of  exhibits.  I  say  copies^  because  prudence  dictates  the  retention 
of  the  originals^  until  the  final  determination  of  the  cause,  when 
they  must  of  course  be  produced.  You  are  at  liberty,  indeed,  to 
copy  them  out  in  full  in  the  body  of  the  bill ;  but  it  will  be  seen  at 
once  that  your  case  cannot  then  be  so  quickly  understood  as  from 
a  judicious  abstract.  3.  The  prayer  forms  the  concluding  part  of 
the  bill ;  for  in  obedience  to  ancient  usage,  as  before  explained,  you 
approach  the  court  in  the  language,  not  of  demand^  but  of  supplica- 
tion.  The  prayer  usually  includes  the  four  following  matters, 
namely :  1.  That  all  persons  supposed  to  be  interested  may  be  made 
defendants^  and  that  a  subpcena  may  issue  accordingly.  It  is  con- 
venient, though  not  essential,  to  name  all  the  defendants  together 
in  this  clause,  though  they  may  have  been  mentioned  before,  in 
order  that  a  single  glance  may  ascertain  them  ;  and  if  their  names 
be  not  known,  their  relation  to  the  suit  should  be  stated.  2.  That 
the  defendants  may  answer  under  oath  to  all  the  allegations  of  the 
bill.  This  would  probably  be  required  without  any  prayer,  being 
a  positive  rule  of  law  ;  but  it  is  customary  to  insert  it.     And  this 

The  above  bill  would  be  equally  effectual  in  the  abridged  form  which  follows :  To 

the  court  of ,  sitting  in  chancery,  within  and  for  the  county  of ,  and 

State  of  .     Your  petitioner  ,  of  the  county  aforesaid,  respectfully 

ahows,  that  on  or  about  the ,  one of  the  county  aforesaid,  owning  a 

large  amount  of  real  and  personal  property,  duly  executed  his  last  will  and  testa- 
ment, a  copy  of  which  is  exhibited  as  part  of  this  bill,  and  thereby  bequeathed  to 
your  petitioner  a  legacy  of  $  ■,  in  the  words  following,  to  wit :  [here  set  forth 

the  words ;]  that  the  said  testator  died  on  or  about  the ,  and  shortly  after,  on 

or  about  the ,  one ,  named  in  said  will  as  executor,  caused  the  same  to 

be  duly  proved,  and  undertook  the  execution  thereof;  that  the  property  and  effects 
belonging  to  the  said  testator,  and  taken  possession  of  by  the  said  executor,  were 
more  than  sufficient  to  pay  all  the  debts  of  the  said  testator  and  the  legacies  men-  ^ 
tioned  in  the  said  will ;  but  the  exact  description  and  amount  of  which  your  peti-  ^ 
tioner  is  unable  to  state ;  that  since  the  said  legacy  has  become  due  and  payable 
to  your  petitioner,  he  has  often  requested  the  said  executor  to  pay  the  same,  but 
the  said  executor  has  neglected  so  to  do.  Being,  therefore,  without  remedy  at  law, 
your  petitioner  prays  for  relief  in  chancery  ;  and  that  a  subpcena  may  iesue  to  the 

said ,  executor  as  aforesaid,  who  is  made  defendant  to  this  bill,  and  that  the 

said  defendant  may  answer  under  oath  to  all  the  matters  herein  alleged  ;  and  espe- 
cially may  discover  and  set  forth  a  copy  of  the  said  will  and  probate,  and  the  nature 
and  value  of  the  property  and  effects  of  the  testator  which  came  into  his  hands, 
and  what  has  become  of  the  same ;  and  that  upon  a  final  hearing  this  court  may 
decree  that  the  said  executor  pay  to  your  petitioner  the  legacy  of  9 ,  so  be- 
queathed to  him  ;  and  that  your  petitioner  may  have  such  other  and  further  relief  as 
shall  seem  equitable. 
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is  also  the  place  for  specific  interrogatories,  if  you  think  proper  to 
propound  them;  but  as  these  can  only  be  founded  upon  the  allegar 
tions  before  made,  they  are  seldom  of  much  use,  and  never  indis- 
pensable. 3.  That  the  court  may  grant  the  specific  reliefs  to  which 
3'ou  conceive  the  plain tiflp  to  be  entitled,  setting  it  forth  particularly. 
4.  That  such  other  relief  may  be  granted  as  the  court  shall  deem 
equitable.  This  is  called  the  prayer  for  general  reliefs  and  should 
never  be  omitted  ;  because  the  plaintiff  may  be  entitled  to  some 
relief,  when  he  cannot  have  the  specific  relief  pmyed  for.  The  bill 
is  now  signed  by  counsel.  This  is  the  English  rule,  and  the 
intention  is  to  have  security  against  scandalous  or  impertinent 
matter,  by  holding  the  solicitor  responsible.  In  common  cases  the 
bill  is  now  ready  to  be  filed.  But  there  are  two  exceptions :  namely, 
bilU  of  ne  exeat^  to  prevent  persons  from  departing  out  of  the 
jurisdiction  ;  and  bills  of  inju7iction^  to  stay  legal  or  other  proceed- 
ings. These  further  require,  as  will  be  explained  hereafter,  an 
affidavit  by  the  plain  tiff  of  their  truth  ;  an  allowance  by  the  court  in 
term  time  or  a  single  judge  in  vacation  ;  and  security  to  the  other 
party,  in  such  sum  as  the  court  or  judge  shall  determine.  The 
bill  is  now  filed  ;  that  is,  deposited  with  the  clerk,  who  notes  the 
date  of  filing  on  the  back,  and  enters  the  cause  on  the  appearance 
docket. 

§  219.  Subpoena,  (a)  The  next  step  is  for  the  clerk  to  issue  the 
suhpcena.  This  a  writ  commanding  the  sheriff,  who  is  the  exec- 
utive oflScer  of  this  court,  as  well  as  of  the  courts  of  law,  to  sum- 
mon the  defendant  to  appear  and  answer,  under  the  penalty  of  a 
thousand  doUai-s.  The  form  is  prescribed  by  the  statute.  If  the 
bill  be  filed  in  term  time,  the  subpoena  is  made  returnable  forth- 
with, otherwise  to  the  next  term  ;  and  in  either  case  the  term  at 
which  the  writ  is  to  returned  is  called  the  appearance  term. 
We  have  seen  that  this  writ  is  usually  prayed  for  in  the  bill.  The 
statute,  however,  seems  to  require  a  separate  application,  after  fil- 
ing the  bill ;  and  this  is  usually  made  in  the  form  of  a  precipe  on 
the  back  of  the  bill.  The  subpoena  takes  its  name  from  the  pen- 
alty it  threatens  in  case  of  disobedience.  It  was  devised,  as  we 
have  seen,  when  the  foundations  of  chancery  power  were  not  very 
firmly  established  ;  and  the  threat  of  a  penalty  no  doubt  then  had 
its  effect.  But  it  is  probable  that  this  penalty  could  not  now  be 
specifically  enforced  in  any  way ;  nor  is  this  necessary  in  order  that 
the  writ  may  be  effectual.  For  the  court  has  express  power,  as  we 
have  seen,  to  enforce  obedience  in  all  its  process,  rules,  and  orders, 
by  attachment  for  contempt ;  in  which  proceeding  the  delinquent 
may  be  fined,  or  imprisoned  until  he  complies,  or  nis  property  may 
be  sequestrated  in  certain  cases.   This,  of  course,  includes  disobe- 

(a)  Form  of  a  Subpoena.    [Omitting  the  caption  and  conclusion,  which  are  the 

same  as  in  all  other  writs.]     We  command  yoa  to  summon to  appear  before 

our  court  of ,  on  the ,  to  answer  a  petition  in  chancery  exhibited  against 

him  by ;  and  this  he  shall  in  no  wise  omit,  under  the  penalty  of  one  thousand 

doUars ;  and  have  you  then  and  there  this  writ,  with  your  doings  thereon. 
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dience  to  a  subpoena,  and  supersedes  the  necessity  of  a  penalty  in 
the  writ.  Besides,  if  the  defendant  disobeys,  he  is  in  general  suffi- 
ciently punished,  as  we  shall  see  hereafter,  by  the  consequences 
of  default.  The  subpoena  is  delivered  to  the  sheriff  to  be  served. 
If  the  defendants  reside  in  different  counties,  within  the  State, 
subpoenas  may  be  directed  accordingly.  Service  is  made  anywhere 
within  the  State  by  delivering  a  copy  of  the  subpoena  to  the 
defendant,  which  is  called  personal  service :  or  by  leaving  it  at  his 
usual  place  of  abode,  which  is  called  service  of  copy.  The  return 
is  made  by  indorsing  the  time  and  manner  of  service  upon  the 
original,  and  returning  it  to  the  clerk's  office.  But  if  any  or  all  of 
the  defendants  reside  out  of  the  State,  the  manner  of  giving  notice 
is  in  one  of  two  ways  ;  namely :  1.  By  personal  service  of  the  sub- 
poena, together  with  a  copy  of  the  bill ;  in  which  case  the  return, 
being  made  by  a  person  not  known  to  the  court,  must  be  verified 
by  affidavit.  2.  By  a  newspaper  advertisement  published  for  six 
consecutive  weeks,  setting  forth  the  pendency  of  the  suit,  with  a 
brief  description  of  the  object  and  prayer  of  the  bill.  If  there  be 
no  newspaper  printed  in  the  county,  it  must  be  one  printed  in  the 
State,  and  which  has  a  general  circulation  in  the  county.  This  is 
at  best  a  very  uncertain  mode  of  notifying  non-residents ;  and, 
therefore,  to  prevent  hardship,  it  is  provided  that,  where  a  decree 
has  been  rendered  against  the  defendant  under  such  circumstances, 
he  may,  at  any  time  within  five  years,  have  the  proceedings  opened, 
by  giving  notice  to  the  plaintiff,  making  affidavit  that  actual  notice 
was  not  received  in  season  to  make  defence,  and  paying  costs. 
But  if  land  has  been  sold  in  the  mean  time,  under  such  decree,  the 
purchaser  is  not  to  be  disturbed.  The  general  principle  is,  that 
suit  must  be  commenced  in  that  county  where  one  or  more  of  the 
defendants  reside.  But  if  it  relate  to  land^  it  must  be  in  that 
county  where  the  land  lies ;  or  if  it  lies  in  several  counties,  then 
in  either.  In  proceedings  against  heirs^  whose  names  or  residence 
are  unknown,  upon  affidavit  of  that  fact  the  court  will  allow  the 
suit  to  go  on,  and  make  such  order  relating  to  notice  as  they  may 
deem  proper.  If  any  of  the  defendants  be  infants^  as  proceedings 
here  are  never  stayed  on  that  account,  the  plaintiff  must  apply  to 
the  court  to  appoint  a  guardian  ad  litem  to  conduct  the  defence, 
who  must  be  notified  of  the  fact  and  accept  the  appointment  before 
the  decree  will  be  conclusive  against  such  infants  ;  for  although 
infants  may  sue  by  their  netrt  friend^  they  can  only  defend  by  a 
guardian  ad  litem. 

§  220.  Appearance  and  Defence.  Upon  the  return  of  the  sub- 
poena served^  or^pon  due  proof  of  notice^  as  the  case  may  be,  the 
defendant  is  conSdered  as  in  courts  and  may  be  proceeded  against 
accordingly.  This  is  a  great  departure  from  the  English  practice, 
which  requires  an  actual  appearance  before  any  final  proceedings 
can  be  had,  but  furnishes  all  possible  facilities  for  enforcing  such 
appearance.  Our  rule,  however,  which  substitutes  a  virtual  for  an 
actual  appearance,  is  far  more  beneficial  to  the  plaintiff;  since,  if 
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he  take  the  requisite  steps  before  mentioned,  it  is  not  in  the  power 
of  the  defendant  to  prevent  a  decree.  When  there  is  an  actual 
appearance,  it  is  usually  signified  by  the  counsel  for  the  defendant, 
usually  called  solicitor^  who  writes  his  name  in  the  margin  of  the 
appearance  docket,  opposite  to  that  of  his  client.  He  is  then 
entitled  to  a  eopy  of  the  bill,  which  is  charged  among  the  general 
costs  of  the  suit.  This  rule  extends  to  all  adversaiy  proceedings, 
but  provides  for  only  one  copy,  however  many  opponents  there 
may  be.  The  defendant  then  has  sixty  days^  by  our  statute,  after 
the  end  of  the  appearance  term,  before  he  can  be  placed  in  default. 
Within  this  period  he  must  either  disclaim  or  make  defence^  or 
suffer  the  consequences  of  his  default;  and  I  shall  describe  the 
proceedings  under  each  of  these  aspects. 

Our  statute  justly  provides  that  where  a  defendant  will  come  in 
and  disclaim  all  interest  in  the  matter  in  dispute,  the  plaintiff 
shall  pay  the  costs,  unless  the  court  otherwise  order.  In  general, 
such  disclaimer  need  not  be  under  oath  ;  for  when  a  man  denies 
having  any  interest  in  that  which  has  value,  his  word  will  be  taken 
as  sufficient.  When,  however,  the  object  of  the  bill  is  to  compel 
a  discovery  of  facts  Vfhich  the  defendant  may  be  interested  in  con- 
cealing, his  disclaimer  of  knowledge  or  interest  must  be  under 
oath,  and  takes  the  form  of  an  answer.  A  disclaimer  is  signed  by 
the  defendant  or  his  counsel ;  and,  on  being  filed,  the  bill  will  be 
dismissed  as  to  that  defendant,  at  the  cost  of  the  plaintiff.  In 
fact,  the  chief  or  only  motive  for  putting  in  a  simple  disclaimer  is 
to  avoid  the  payment  of  costs,  (a)  But  we  will  now  suppose  that 
the  defendant  instead  of  disclaiming,  has  an  interest  in  the  matter 
of  the  bill,  and  wishes  to  make  defence.  This  can  only  be  done  in 
one  of  three  ways  ;  namely,  by  demurrer^  plea^  or  answer.  If  the 
bill,  admitting  its  truth,  be  insufficient  upon  its  face  to  entitle 
the  plaintiff  to  recover,  the  defendant  presents  that  question  to  the 
court  by  demurrer  :  but  if  the  bill  be  sufficient  upon  its  face,  the 
defendant  must  either  set  up  some  new  matter  of  defence  to  obvi- 
ate its  effect,  or  deny  the  allegations  therein  made,  or  both.  If  the 
new  matter  of  defence  consists  of  a  single  fact,  or  a  single  result 
from  several  connected  facts,  it  may  be  presented  in  the  form  of  a 
plea :  but  if  this  be  not  the  case,  the  defence  can  only  be  presented 
in  the  form  of  an  answer.  Whichever  course  be  adopted,  the  time 
allowed  is  sixty  days  after  the  end  of  the  appearance  term.  Would 
not  a  shorter  time  better  promote  the  ends  of  justice,  and  redeem 
the  constitutional  pledge  against  delay  ? 

§  221.  Demurrer,  (b)     The  object  of  a  demurrer  in  chancery, 

(a)  Form  of  a  Disclaimer.    The  disclaimer  of to  the  bill  filed  afi^ainst 

him  by .    The  said  ■  comes  and  disclaims  all  manner  of  interest  or  con- 

cern in  the  matters  alleged  in  the  said  bill,  and  prays  to  be  hence  dismissed  with  his 
costs. 

(5)  Form  of  a  Demurrer.    The  demurrer  of-—  to  the  bill  filed  against  him  by 

.  The  said ,  by  protestation,  not  confessing  or  acknowledging  all  or  any 

of  the  matters  or  things  in  the  said  bill  set  forth  to  be  true,  in  manner  and  form  as 
tlie  same  are  therein  alleged,  says  he  is  advised  that  there  is  no  matter  or  thing  in  the 
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after  the  analogy  of  a  demurrer  at  law,  is  merely  to  present  to  the 
court  the  question  of  the  sufficiency  oi  the  bill ;  and  it  occurs  at  no 
other  stage  of  the  proceedings.  It  impliedly  admits  the  facts  alleged, 
but  denies  the  equity  claimed.     It  is  signed  by  counsel,  but  re- 

3uires  no  affidavit,  because  it  alleges  no  fact.  A  special  demurrer 
iffers  from  a  general  demurrer  only  in  specifying  wherein  the  in- 
sufficiency consists.  It  would  seem  from  the  language  of  the  books 
that  a  special  demurrer  may  be  put  in,  as  at  law,  for  a  mere  matter 
of  form  ;  but  this  is  in  direct  opposition  to  the  whole  spirit  of  equity, 
and  is  not  known  in  our  practice.  We  demur  only  for  a  defect  in 
substance ;  and  though  it  is  always  the  more  liberal  course  to 
specify  the  cause  of  demurrer  for  the  information  of  the  other  party, 
yet  this  is  regarded  as  a  matter  of  option,  and  not  of  compulsion. 
The  demurrer  may  be  to  the  entire  bill,  or  to  some  particular  part ; 
and,  in  the  latter  case,  the  part  demurred  to  must  be  specified,  and 
a  plea  or  answer  put  in  to  the  rest.  But  you  cannot  demur,  and  at 
the  same  time  plead  or  answer  to  the  same  part  of  the  bill,  for  the 
plea  or  answer  would  supersede  such  demurrer ;  and  when  you 
demur,  and  plead  or  answer  to  diffei^ent  parts,  the  demurrer  must 
be  first  disposed  of ;  the  manner  of  doing  which  I  will  now  describe. 
Upon  filing  the  demurrer,  the  cause  is  at  issue  without  a  formal 
joinder,  though  this  is  sometimes  added.  Either  party  may  now  "  set 
the  cause  for  hearing. ^^  This  is  done  by  an  entry  on  the  office  docket 
thus :  "  This  cause  is  set  for  hearing  on  demurrer,"  which  entry  is 
dated  and  subscribed  by  the  solicitor.  The  effect  of  setting  a  cause 
for  hearing  is  to  bring  it  upon  the  issue  docket.  By  our  rules,  it  may 
be  done  either  in  term  or  vacation,  but  the  hearing  can  only  take 
place  in  term  ;  and  at  least  twelve  days  must  elapse  after  setting 
the  cause  for  hearing  before  it  can  be  called  up  for  hearing,  unless 
by  general  consent.  The  language  of  our  rule  is  that  causes  shall 
be  entered  on  the  issue  docket  in  the  order  in  which  they  have  been 
set  for  hearing ;  but  this,  though  it  seems  but  reasonable,  conflicts 
with  the  statutory  provision,  which  requires  the  order  to  be  the 
same  as  on  the  appearance  docket.  It  now  becomes  the  duty  of 
the  counsel  demurring  to  prepare  a  briefs  containing  an  abstract  of 
the  case,  with  the  points  and  authorities  relied  on  ;  which  brief 
must  be  presented  to  the  court  on  the  first  day  of  the  term,  if  the 
cause  was  set  for  hearing  before  that  day,  otherwise,  on  the  day  of 

said  bill  contained  sufficient  in  law  to  call  this  defendant  to  answer  in  this  court ;  and 
therefore  this  defendant  demurs  to  the  said  bill,  and  for  cause  of  demurrer  says  that 
the  said  bill  contains  not  any  matter  or  thing  entitling  the  complainant  to  any  relief 
against  this  defendant ;  wherefore,  and  for  divers  other  errors  and  imperfections  in 
the  said  bill  appearing,  this  defendant  demurs  thereunto,  and  humbly  prays  judg- 
ment of  this  honorable  court,  whether  he  shall  be  compelled  to  put  in  any  further 
answer  to  the  said  bill,  and  that  he  may  be  hence  dismissed  with  his  reasonable  costs, 
in  this  behalf  most  wrongfully  sustained. 

But  this  form  may  be  abrtdged  as  follows.    After  the  caption,  as  before,  say :  Tlie 

said comes  and  demurs  to  the  said  bill,  and  says  that  the  complainant  has  not 

presented  such  a  case  as  entitles  him  to  relief  in  equity  ;  wherefore  he  prays  judg- 
ment, whether  he  shall  be  compelled  to  make  any  further  answer  thereto,  and  that  he 
may  be  hence  dismissed  with  his  costs. 
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Betting  it  for  hearing.  A  neglect  to  do  this  may  occasion  the  de- 
murrer to  be  overruled  at  the  costs  of  the  demuiTant ;  though  this 
penalty  is  seldom  enforced.  When  the  cause  comes  up  for  hearing, 
which  must  be  in  its  regular  order,  unless  the  court  assign  a  partic- 
ular day,  the  counsel  who  furnishes  the  brief  has  the  opening  and 
close  of  the  argument.  The  court  then  pronounces  the  decree  : 
the  nature  of  which  will  be  considered  hereafter.  At  present,  I 
will  merely  point  out  its  consequences  in  the  case  before  us.  If 
the  demurrer  be  allowed,  it  is  a  decision  against  the  bill,  and  the 
plaintiff  must  pay  the  costs ;  but  he  may  obtain  leave  to  amend  his 
bill,  if  it  admits  of  amendment,  and  thus  put  the  defendant  to  his 

})lea  or  answer.  On  the  subject  of  amendments^  the  court  has  un- 
imited  discretion  ;  but  when  a  party  obtains  leave  to  amend  after 
hearing,  he  is  required  to  submit  to  such  terms  in  regard  to  costs^ 
and  to  the  time  and  manner  of  coming  to  another  hearing,  as  the 
court  deem  equitable.  Indeed,  as  to  costs  in  chancery,  it  may  be 
remarked  generally  that  our  statute  places  them  entirely  at  the 
discretion  of  the  court  of  chancery,  both  as  to  the  amount,  and  the 
party  who  shall  pay  them,  except  in  some  few  cases  where  special 
provision  is  made  ;  and  payment  may  be  forced  by  any  method 
the  court  may  direct.  But  if,  on  the  other  hand,  the  demurrer  be 
oveiTuled,  the  defendant  must  pay  the  costs ;  and  no  other  de- 
murrer will  be  received.  But  the  defendant  may  obtain  leave  to 
plead  or  answer,  upon  making  affidavit  that  he  has  a  meritorious 
defence,  and  that  the  demurrer  was  not  filed  for  the  purpose  of  de- 
lay.  Otherwise,  a  decree  will  be  rendered  upon  the  bill  as  confessed. 
§  222.  Plea,  (a)  The  second  method  of  making  defence  is  by 
plea.  This  is  the  proper  course  where  the  defence  rests  upon  a  sin- 
gle  point,  as,  for  example,  the  statute  of  frauds,  a  release,  or  the  like; 
or  upon  several  mattera  so  connected  as  to  result  in  a  single  point; 
but  two  or  more  distinct  matters  of  defence  are  not  allowed  in  the 
same  plea,  or  in  different  pleas.     They  can  only  be  presented  in 

In  case  of  a  special  demurrer,  add  the  causes  thereof  immediately  before  the  prayer 
for  judgment.  The  joinder  in  demurrer  merely  contradicts  the  demurrer,  by  assert- 
ing that  the  bill  does  present  such  a  case  as  entitles  the  complainant  to  relief  in 
equity.  See  cases  on  demurrer.  Carl  v.  Iglehard,  3  Ohio  State,  467 ;  Gilbert  v. 
Sutliff.  3  id.  129. 

(a)  Form  of  a  Plea.    The  plea  of to  the  bill  filed  against  him  by . 

The  said ,  by  protestation,  not  confessing  or  acknowledging  all  or  any  of  the 

matters  contained  in  the  complainant's  bill  to  be  true,  in  manner  and  form  as  the 
same  are  therein  declared,  for  plea  thereunto  says,  that  before  the  filing  of  this  pres- 
ent bill,  to  wit,  on  or  about  the  — — ,  the  said  complainant  filed  his  bill  in  this  court 
against  this  defendant,  for  the  same  matters  and  to  the  same  effect,  and  for  the  like 
relief  and  purpose,  as  the  present  bill ;  to  which  said  first  bill  this  defendant  has  made 
answer;  and  the  said  first  bill  is  still  depending  in  this  court,  and  the  said  cause  andc- 
terrained  ;  wherefore  this  defendant  doth  plead  the  said  former  bill  and  proceedings 
in  bar  of  the  present  suit ;  and  prays  judgment  whether  he  shall  be  compelled  to 
make  any  further  answer  thereunto ;  and  that  he  may  be  hence  dismissed  with  his 
costs. 

This  form  might  be  abridged  by  leaving  out  the  protestation  and  commencing 

thus :  The  said  comes  and  pleads  to  the  said  bill  and  says,  &c.    As  this 

plea  relies  on  a  matter  of  record,  it  requires  no  affidavit;  but  when  an  affidavit 
is  required,  its  form  is  the  same  as  that  appended  to  an  answer,  and  will  be  given 
hereaifter. 
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an  answer.  A  plea  may  be  either  to  the  whole  bill,  or  to  some 
particular  part.  In  the  latter  cases  the  particular  part  must  be 
specified,  and  a  demurrer  or  answer  put  in  to  the  rest.  It  must  be 
signed  by  counsel ;  and  as  it  alleges  some  fact,  it  must  be  verified 
by  affidavit,  unless  it  be  founded  upon  a  question  of  jurisdiction  or 
some  matter  of  record.  After  stating  with  precision  the  matter  of 
defence,  and  making  such  denials  as  the  case  requires,  it  concludes 
with  a  prayer  to  be  thence  dismissed  with  costs.  When  the  plea 
has  been  filed,  the  plaintiff  may  contest  either  its  sufficiency  or  its 
truth;  and  he  has  thirty  days  after  the  time  of  filing  the  plea  within 
which  to  make  up  his  mind.  If  he  resolves  to  contest  its  suffi- 
ciency^ no  demurrer  is  necessary  to  present  that  question,  but  the 
cause  is  simply  set  for  hearing  upon  bill  and  plea.  This  may  be 
done  by  either  party,  after  the  tnirty  days ;  and  the  question  thus 
raised  being  purely  a  question  of  law,  the  course  of  proceeding,  as 
to  brief  and  argument,  is  throughout  the  same  as  upon  demurrer, 
and  need  not  be  here  repeated.  The  consequences,  too,  are  similar. 
If  the  plea  be  held  sufficient,  the  plaintiff  will  still  be  permitted  to 
contest  its  truth  upon  such  terms  as  the  court  may  prescribe  ;  and 
if  it  be  held  insufficient,  the  defendant  may  obtain  leave  to  answer, 
upon  the  same  terms  as  when  a  demurrer  has  been  overruled. 
But  if  the  plaintiff  resolve  to  contest  the  truth  of  the  plea,  he 
must  prepare  the  way  by  filing  a  replication^  which  I  will  next 
describe. 

§  223.  Replication,  (a)  This  is  the  formal  method  of  tendering 
an  issue  in  fact  either  to  a  plea  or  answer.  It  is  the  last  stage  of 
chancery  pleadings,  and  opens  the  door  for  testimony  on  both  sides. 
It  must  be  filed,  as  we  have  seen,  within  thirty  days.  It  requires 
no  oath,  but  is  signed  by  counsel  and  filed.  Our  rules  then  allow 
twenty  days  for  the  taking  of  testimony  which  will  be  considered 
hereafter.  Each  party  may,  after  that  time,  set  the  cause  for  hear- 
ing on  bill,  plea,  replication,  and  testimony ;  after  which  further 
testimony  cannot  be  taken  without  special  leave ;  and  the  subse- 

Suent  proceedings,  as  to  brief  and  argument,  are  the  same  as  before 
escribed  on  demurrer.     If  the  defendant  succeed  in  proving  his 

(a)  Farm  of  a  Replieation,    The  replication  of .  to  the  plea  (or  answer)  of 

This  repliant  saving  and  reserving  to  himself  all  and  all  manner  of  advan- 


tage of  exception,  which  may  be  had  and  taken  to  the  manifold  errors,  uncertainties, 
and  insufficiencies  of  the  plea  [or  answer]  of  the  said  defendant,  for  replication  there- 
unto saith,  that  he  doth  and  will  aver,  maintain,  and  prove  his  said  bill  to  be  true, 
certain,  and  sufficient  in  law,  and  that  the  answer  is  very  uncertain,  evasive,  and  in- 
sufficient in  law  to  be  replied  unto  by  the  repliant,  without  that,  that  any  other  matter 
or  thing  in  the  said  plea  [or  answer]  contained,  material  or  effectual  in  law  to  be  replied 
unto,  and  therein  and  hereby  well  and  sufficiently  replied  unto,  confessed  or  avoided, 
traversed  or  denied,  is  true  ;  all  of  which  matters  and  things  this  repliant  is  ready  to 
aver,  maintain,  and  prove,  as  this  honorable  court  shall  direct,  and  humbly  prays,  as 
in  and  by  his  said  bill  he  hath  already  prayed. 

It  may  be  doubted  whether  thehistory  of  judicial  proceedings  furnishes  anything 
more  inexcusably  involved  in  unmeaning  verbiage  than  this.  The  following  form  is 
entirely  sufficient.  After  the  caption,  say,  The  said  complainant  comes  and  replies 
to  the  said  plea  [or  answer],  and  says  that  the  matters  and  things  alleged  therein  are 
not  true ;  and  thb  he  is  ready  to  verify. 


688  CHAKCBBY  PBOGEBDING& 

plea,  this  is  conclusive ;  for  its  efficiency  has  been  admitted  by 
filing  the  replication.  The  bill  must,  therefore,  be  dismissed  at 
the  plaintiff  *s  costs.  But  if  the  defendant  fail  in  his  proof,  the 
situation  of  the  case  is  analogous  to  that  of  a  demuiTer  over- 
ruled; and  the  court  will  permit  an  answer  to  be  filed,  upon 
the  terms  before  stated.  This  brings  us  to  the  consideration  of 
the  answer. 

§  224.  Answer,  (a)  The  third  and  last  method  of  making  de- 
fence is  by  answer.  The  answer  must  respond  to  all  the  material 
allegations  in  the  bill,  and  may  contain  any  new  matter  essential 
to  the  defence.     The  plaintiff  has  a  right  to  claim  a  specific  admis- 

(a)  Form  of  an  Answer.  The  answer  of  ^— —  to  the  bill  filed  against  him  by 
.  This  defendant,  now  and  at  all  times  hereafter,  saving  and  reserring  to  him- 
self all  manner  of  benefit  and  advantage  of  exception  to  the  many  errors  and  insuffi- 
ciencies contained  in  the  bill  of  said  complainant,  for  answer  to  the  same  or  to  so 
much  thereof  as  this  defendant  is  advised  is  material  to  be  answered,  he  answers 
and  says,  he  admits  that did  duly  make  and  execute  such  last  will  and  testa- 
ment in  writing  of  such  date,  purport,  and  effect  as  is  set  forth  in  said  bill,  and  did 

thereby  bequeath  to  said  complainant  a  legacy  of  $ by  the  words  of  bequest 

therein  stated ;  and  that  this  defendant,  as  executor  named  in  said  will,  did  cause 
the  same  to  be  proved,  and  took  upon  himself  the  execution  thereof,  and  took  possea- 
sion  of  the  real  and  personal  property  of  the  testator,  as  charged  in  said  bill  ;  and 
this  defendant  is  ready  to  produce  a  certified  copy  of  the  said  will  and  probate,  aa 
this  court  shall  direct ;  and  this  defendant  admits  that  said  complainant  has  repeatedly 
called  upon  him  for  the  payment  of  the  said  legacy,  and  that  no  part  of  the  same 
has  yet  been  paid.  But  this  defendant  denies  that  the  reason  for  not  paying  the  said 
legacy  is  correctly  stated  in  the  bill.    On  the  contrary,  he  avers  the  truth  to  be,  that 

the  debts  due  by  the  said  testator  amounted  to  the  sum  of  $ as  nearly  aa  can 

now  be  ascertained,  a  list  of  which  is  given  in  schedule  A,  annexed  to  this  answer, 
and  made  part  of  it ;  and  that  the  effects  of  the  said  testator,  which  have  come  to 
the  hands  of  this  defendant,  consist  of  the  choMS  in  action,  moneys,  and  chattela 
returned  in  the  inventory  made  by  this  defendant,  pursuant  to  the  statute,  a  copy  of 
which  inventory  with  the  appraisement  is  hereto  annexed  as  exhibit  B,  and  made 

part  of  this  answer,  amounting  nominally  to ;  and  certain  real  estate  described 

in  exhibit  C,  which  is  made  part  of  this  answer,  supposed  to  be  worth  $— ;  and 

this  defendant  says,  that  although  he  has  labored  with  all  diligence  to  convert  the 
said  assets  into  money,  and  settle  the  estate  of  the  said  testator,  by  paying  first  the 
debts,  and  then  the  legacies ;  yet  up  to  the  present  moment  it  has  been  and  still  is 
doubtful  whether  there  will  remain  sufficient,  after  paying  the  debts,  to  pay  the  lega- 
cies«  as  will  appear  by  a  statement  of  the  present  condition  of  the  estate  contained  in 
exhibit  D,  which  is  made  a  part  of  this  answer  ;  and  this  is  the  true  reason  why  the 
legacy  of  the  said  complainant  has  not  yet  been  paid.  This  defendant  denies  all 
unlawful  combination  and  confederacy  with  which  he  is  charged,  without  that,  that 
any  other  matter  or  thing  material  to  be  answered,  and  not  herein  sufficiently  an- 
swered, confessed  or  avoided,  traversed  or  denied,  is  true,  to  the  best  of  his  knowl- 
edge or  belief.  All  which  matters  and  things  this  defendant  is  ready  to  aver, 
maintain,  and  prove,  as  this  honorable  court  shall  direct ;  and  humbly  prays  to  be 
hence  dismissed  with  his  reasonable  costs,  in  this  behalf  most  wrongfully  sustained. 

Affidant.  The  said  defendant  makes  oath  and  says  that  the  matters  and  things 
contained  In  the  above  answer,  so  far  as  stated  from  his  own  knowledge,  are  true ; 
and  so  far  as  stated  from  information,  he  believes  them  to  be  true.    [Signature  of 

defendant!     Sworn  to  and  subscribed  before  me,  a  —  this .   [Signature  of 

the  officer.) 

The  merely  formal  parts  of  the  above  answer  mav  be  omitted  without  the  slightest 
detriment.  They  are  first,  the  reservation  in  the  begmning,  instead  of  which,  say: 
This  defendant,  for  answer  to  the  said  bill,  says,  &c. ;  and  secondly,  the  denial  of 
combination  and  all  which  follows  it,  except  the  prayer  to  be  dismissed  with  costs, 
which  is  a  proper  though  not  a  necessary  close  of  the  bill.  Sometimes,  indeed, 
unlawful  combination  to  defraud  is  the  real  matter  of  the  bill,  and  then  its  denial  is 
material  in  the  answer ;  but  the  clause  which  follows  the  awkward  plirase,  **  without 
that,  that/'  can  never  be  material. 
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won  or  denial  of  every  fact  he  alleges,  whether  there  be  specific 
interrogatories  or  not ;  and  this  without  ambiguity  or  evasion.  If 
the  defendant  has  positive  knowledge,  he  must  so  answer.  If  not, 
he  must  state  his  information  or  belief,  or  deny  having  any  infor- 
mation or  belief ;  and  having  thus  satisfied  the  claims  of  the  plain- 
tiff, the  answer  may  go  on  to  make  all  such  statements,  by  way  of 
explanation  or  addition,  as  may  be  necessary  in  order  to  present 
the  whole  defence,  (a)  —  Thus,  the  answer  may  include  any  mat- 
ter which  might  have  been  presented  by  way  of  plea ;  and  as  its 
whole  effect  is  to  deny  the  plaintiff's  equity,  it  includes  also  a  de- 
murrer. A  defendant,  therefore,  should  never  demur  or  plead, 
unless  he  is  quite  sure  there  is  good  cause ;  for  by  answering,  he 
may  obtain  the  whole  .benefit  of  both,  together  with  much  more. 
Indeed  the  additional  expense  and  trouble  of  an  answer  furnish 
the  only  reason  for  not  making  it  the  sole  method  of  defence.  In 
drawing  an  answer,  admit  or  deny  what  the  bill  alleges,  and  state 
your  own  defence,  with  the  same  precision,  as  if  you  were  drawing 
a  bill ;  and  conclude  with  a  prayer  that  the  defendant's  interest 
may  be  protected,  and  that  he  may  be  thence  dismissed  with 
costs.  The  answer  is  signed  by  counsel,  and  verified  by  the  affi- 
davit of  the  defendant ;  which  affidavit  may  be  made  before  the 
clerk  in  open  court,  or  before  any  judge,  justice  of  the  peace,  or 
master  in  chanceiy.  The  only  case  where  an  oath  is  not  required, 
is  that  of  a  corporation  which  answers  under  its  corporate  seal ; 
and  even  here  an  affidavit  may  be  had  by  making  one  of  the 
officers  a  party.  If  there  be  several  defendants  whose  defence  is 
the  same,  they  ought  to  answer  jointly  and  save  expense  ;  but 
this  is  not  imperative.  When  the  answer  has  been  filed,  the 
plaintiff  may  proceed  as  in  case  of  a  plea ;  that  is,  either  to  con- 
test its  truth  or  its  sufficiency:  and  he  has  thirty  days  within 
which  to  make  up  his  mind.  If  within  this  time  he  takes  no  step 
on  the  subject,  either  party  may  set  the  cause  for  hearing  on  bill 
and  answer  ;  in  which  case  the  answer  wiU  be  taken  as  true  in 
every  part ;  and  no  evidence  will  be  allowed  to  contradict  it, 
unless  it  be  matter  of  record  referred  to  in  the  answer.  The 
court,  however,  may,  upon  good  cause  and  equitable  terms,  allow 
the  plaintiff  still  to  contest'the  truth  of  the  answer.  This  is  done, 
as  in  the  case  of  a  plea,  by  filing  a  replication.  The  proceedings 
are  then  throughout  the  same,  in  every  particular,  as  when  a 
replication  is  put  in  to  a  plea ;  and  therefore  need  not  be  here 
repeated.  Our  statute  provides,  that  if  the  defendant  wishes  to 
bring  new  parties  before  the  court,  he  may  state  this  in  his  answer, 
and  insert  interrogatories  for  them  to  answer ;  and  thereupon  a 
subpoena  will  issue  as  in  case  of  a  bill.  It  is  further  provided  that 
after  the  answer  has  been  filed,  the  defendant  may  file  interrog- 
atories to  be  answered  by  the  plaintiff ;  and  if  he  neglect  to 

(a)  1%  18  too  late  for  the  respondent  after  answering  to  the  merits  and  submitting 
his  defence  to  the  coart,  to  object  to  its  jurisdiction  on  the  ground  that  tlie  complain- 
ant had  a  plain  and  adequate  remedy  at  law.    Nicholson  v-  Pine,  5  Ohio  State,  25. 
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answer  them,  his  bill  will  be  dismissed  at  his  costs.  Thus  each 
party  is  enabled  to  avail  himself  to  the  fullest  extent  of  the  other's 
testimony  under  oath.  There  is  still  another  provision  of  like 
nature,  founded  on  the  English  practice,  which  is,  that  the  de- 
fendant may  file  a  cross-bill^  to  which  the  original  plaintiff  and 
any  other  persons  may  be  made  defendants ;  but  the  first  bill 
must  be  answered,  before  an  answer  to  the  cross-bill  can  be  en- 
forced. But  it  would  seem  as  if  the  other  provisions,  allowing 
the  defendant  to  make  new  parties  by  his  answer,  and  compel 
them  to  answer  interrogatories,  and  also  allowing  him  to  put  in- 
terrogatories for  the  plaintiff  himself  to  answer,  entirely  super- 
sede the  necessity  of  a  cross-bill  in  any  case.  The  object  of  a 
cross-bill  is,  either  to  bring  new  parties  before  the  court,  when 
that  is  essential  to  the  defence  ;  or  to  set  up  against  the  plaintiff 
some  matter  of  defence,  which  by  the  rules  of  pleading  could  not 
be  set  up  in  the  answer.  It  is  always  considered  a^  a  defence, 
and  is  so  connected  with  the  other  bill,  that  they  are  always  con- 
sidered as  but  one  cause.  It  can,  therefore,  effect  no  purpose, 
which  would  not  be  effected  with  greater  facility  and  simplicity, 
by  pursuing  the  course  pointed  out  in  the  foregoing  provisions, 
which  may  be  regarded  as  a  decided  improvement ;  still  a  cross- 
bill may  be  resorted  to  because  the  statute  authorizes  it. 

We  have  seen  that  if  the  defendant  undertakes  to  answer,  the 
plaintiff  is  entitled  to  a  full  and  explicit  response,  by  admission 
or  denial,  to  every  material  allegation  in  the  bill,  without  subtei^ 
fuge  or  evasion.  If,  therefore,  the  answer  falls  short  in  this 
respect,  the  plaintiff  may  refer  the  question  to  the  court  by  means 
of  exceptions,  (a)  The  exceptions  are  signed  by  counsel,  but  of 
course  require  no  a£Sdavit.  Upon  filing  them,  it  is  at  the  option 
of  the  defendant  either  to  supply  the  deficiency  voluntarily  by 
answering  further ;  or  to  set  the  cause  for  hearing  on  the  excep- 
tions, and  thus  submit  the  question  of  the  sufiSciency  of  the 
answer  to  the  court  In  the  latter  case,  the  exceptions  are  argued 
and  decided  upon  as  any  other  question.  If  they  be  overruled, 
the  plaintiff  must  pay  the  costs ;  and  he  may  then  obtain  leave 
to  file  a  replication ;  and  if  they  be  sustained,  the  defendant  pajs 
the  costs,  and  must  put  in  a  further  answer  within  thirty  days^  or 
such  other  time  as  tlie  court  shall  fix ;  otherwise,  the  bill  will  be 
taken  as  confessed.  Exceptions  may  again  be  filed  to  this  second 
answer,  if  it  be  deemed  still  insufficient,  on  which  the  same  course 
may  be  taken.  And  if  the  answer  be  held  still  insu^cient,  the 
defendant  pays  double  costs,  and  cannot  put  in  a  further  answer ; 
but  the  bill  is  taken  as  confessed.  Or,  if  it  be  material  to  the 
plaintiff,  as  on  a  bill  of  discovery,  for  example,  he  may  have  the 

(a)  Form  of  Exceptions,    The  exceptions  of  to  the  answer  of  The 

said comes  and  excepts  to  the  answer  of  the  said ,  and  for  cause  of 

exception  says :  1.  That,  &c.  [note  ail  the  exceptions  in  this  way  and  then  say] ; 
in  all  which  particulars  the  said insists  that  the  said  answer  is  evasive,  im- 
perfect, and  insufficient;  wherefore  he  prays  that  the  said  may  be  compelled 
to  answer  further. 
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defendant  examined  upon  interrogatories,  and  committed  until  he 
answers  them  sufficiently.  In  like  manner,  where  the  defendant 
under  the  statutory  provision,  has  put  interrogatories  to  the  plain- 
tiff, or  to  a  new  defendant,  he  may  take  exceptions,  if  the  answer 
be  insufficient.  Thus  each  party  has  the  power  of  extorting 
the  whole  truth  from  the  other,  or  driving  him  to  imprisonment 
or  perjury. 

The  only  remaining  aspect  of  proceedings  is  that  of  default.  If 
the  defendant  does  not  disclaim,  or  make  defence  by  demurrer, 
plea,  or  answer,  within  the  time  limited,  he  is  said  to  be  in  default, 
and  the  bill  is  taken  as  confessed.  But  to  provide  as  far  as  pos- 
sible against  injustice,  when  only  one  party  is  before  the  court,  the 
statute  and  rules  provide  that  even  here,  proof  may  be  required 
of  the  facts  alleged  in  the  bill,  if  the  court  think  proper ;  and  also, 
that  the  time  of  defence  may  be  extended,  if  good  reason  be 
offered.  In  case  of  default,  the  practice  is  this :  the  plaintiff, 
either  in  term  or  vacation,  files  a  decree  nisi^  as  it  is  called ;  that 
is,  a  draft  of  such  a  decree  as  he  wishes,  and  makes  a  memoran- 
dum of  the  fact,  with  the  date  upon  the  office  docket.  Then, 
after  the  lapse  of  the  time  fixed  by  the  ruleft,  on  any  day  in 
term,  he  moves  to  have  the  decree  nisi  confirmed.  This  is  done, 
of  course,  unless  the  defendant  has  previously  entered  on  the 
docket  notice  of  his  intention  to  resist  such  confirmation,  and 
at  the  time  shows  sufficient  reason  to  the  court  for  granting 
leave  to  make  defence ;  in  which  case  he  must  submit  to  such 
special  terms  as  the  court  may  prescribe.  The  plaintiff  then 
has  his  option,  to  set  the  cause  for  hearing  at  that  term,  or  have 
it  continued. 

§  225.  Hearing,  (a)  I  have  thus  traced  a  chancery  cause  up  to 
the  time  of  hearing,  in  each  of  the  ways  in  which  it  can  be  pre- 
sented ;  namely,  on  disclaimer,  demurrer,  plea,  answer,  and  bill 
confessed.  And  I  think  it  must  have  occurred  to  you,  even  from 
this  brief  sketch,  that  chancery  proceedings  are  vastly  more  sim- 
ple, natural,  and  rational,  than  the  corresponding  legal  proceed- 
ings by  which  parties  are  brought  to  issue.  It  would  now  be  in 
order  to  speak  of  the  decree  which  is  consequent  upon  the  hear- 
ing ;  but  I  shall  first  allude  to  some  prior  incidental  matters, 
which  could  not  be  mentioned  before,  without  breaking  in  upon 
the  regular  narrative  of  the  proceedings. 

1.  Testimony.  The  first  of  these  is  the  taking  of  testimony.  It 
is  not  intended  here  to  discuss  the  principles  of  evidence.  The 
rules  which  regulate  the  competency  and  credibility  of  witnesses, 
are,  in  general,  the  same  in  chancery  as  at  law ;  except,  that  in 
chancery,  the  parties  are  made  witnesses.  But  in  the  mode  of 
presenting  testimony,  there  is  this  great  diffei^nce,  that  in  chan- 
cery oral  testimony  is  universally  excluded.  Witnesses  are  never 
examined  at  the  hearing  ;  the  testimony  is  taken  beforehand,  and 

(a)  Upon  a  hearing  upon  the  bill  and  answer,  the  answer  will  be  taken  as  true  in 
•11  poinU.    Gwin  v,  Selby,  6  Ohio  State,  96. 
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reduced  to  writing  in  the  form  of  a  deposition.  If  there  be  a  sin* 
gle  exception,  it  is  where  it  becomes  necessary  at  the  hearing  to 
identify  an  exhibit.  Depositions,  therefore,  constitute  the  only 
form  of  presenting  personal  testimony  in  chancery.  But  deposi- 
tions have  been  Hufficiently  discussed  in  the  preceding  lecture ; 
there  being  no  difference  between  those  taken  in  legal  and  in 
chancery  proceedings. 

2.  IssTie  sent  to  a  Jury,  (a)  We  have  already  seen  that,  as 
a  general  rule»  the  court  of  chancery  decide  upon  the  fctcts  as  well 
as  the  law ;  but  as  a  jury  is  considered  the  best  tribunal  to  weigh 
evidence  and  decide  questions  of  fact,  courts  of  chancery  have 
always  had  the  power  of  directing  an  issue  to  be  tried  by  a  jury, 
whenever  they  should  deem  it  expedient.  Our  statute  expressly 
confers  this  power,  and  declares  that  the  verdict  shall  be  entered 
of  record,  and  made  use  of  at  the  hearing.  But  it  makes  no  pro- 
vision as  to  the  manner  in  which  the  issue  shall  be  made  up.  In 
England,  when  the  question  admits  of  it,  the  chancellor  directs  an 
action  to  be  brought  in  a  court  of  law;  otherwise,  an  issue  is 
made  up  by  the  master,  an  officer  to  be  described  hei-eafter ;  and 
then  9.  feigned  detlaration  is  drawn,  alleging  a  wager  between  the 
plaintiff  and  defendant  on  the  result  of  that  issue  ;  but  this  intro- 
duction of  a  wager  seems  to  be  as  utterly  puerile,  as  it  is  clearly 
unnecessary.  Indeed,  an  action  could  not  be  sustained  upon  a 
wager  in  this  State ;  but  our  court  has  regulated  the  practice  in 
these  cases,  in  such  a  manner  as  to  dispense  with  a  wager. 
According  to  the  precedent  reported,  when  the  court  order  an 
issue  to  a  jury,  they  direct  the  form  of  the  issue,  and  which  party 
shall  have  the  affirmative.  This  party  then  files  a  declaration 
simply  asserting  the  affirmative,  and  the  other  party  files  a  plea 
simply  denying  it.  The  issue  is  then  tried  by  a  jury  in  the  usual 
form,  and  the  testimony  on  file  in  the  cause  may  be  read  on  such 
trial,  unless  the  court  otherwise  order.  The  veitiict  is  conclusive, 
unless  the  court  see  reason  to  grant  a  new  trial.  In  England,  it 
is  not  uncommon  for  issues  in  law  to  be  in  like  manner  referred 
to  the  courts  of  law ;  but  this  practice  is  unnecessary  here,  be- 
cause the  same  judges  officiate  in  both  courts.  I  have  before  sug- 
gested that  the  forms  of  chancery  procedure  might  be  readily 
adapted  to  all  cases  in  law  as  well  as  equity ;  and  does  not  this 
expedient  of  making  up  an  issue  for  a  jury  whenever  such  re- 
course is  necessary,  and  so  shaping  such  issue  as  exactly  to  meet 
the  exigency,  take  away  the  only  plausible  objection  that  could 
be  raised  against  so  immense  an  improvement ;  namely,  the  want 
of  trial  by  jury? 

8.  Master,  (i)  Our  statute  empowers  each  of  the  courts  to 
appoint  such  numbers  of  persons  as  they  think  proper,  in  each 
county,  to  act  as  master  commissioners  in  chancery,  for  three  years, 

(a)  See  Greene  v.  Greene,  6  Ohio,  278;  1  Newland,  850. 
(6)  See  1  Newlaud,  6. 
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unless  removed  for  good  cause.  These  officers,  who  are  usually 
called  simply  masters^  have  power  to  take  depositions  both  in  law 
and  chancery,  and  to  do  all  other  acts  of  a  ministerial  nature,  com- 
monly performed  by  masters  in  chancery.  Their  fees  are  the 
same  as  are  allowed  to  other  officers  for  like  services,  and  when 
not  ascertained  by  law,  are  fixed  by  the  court.  They  cannot  ad- 
minister oaths  generally,  but  only  to  answers  in  chancery  and 
depositions.  The  statutory  provisions  go  no  further  ;  and  for  the 
rest  of  their  duties,  we  must  refer  to  the  usages  of  chancery.  In 
general,  masters  act  as  aids  to  the  chancellor,  in  stating  accounts, 
estimating  damages,  taking  testimony  when  more  is  required, 
making  up  issues,  examining  answers  when  excepted  to,  investigat- 
ing titles  to  real  estate,  making  sale  thereof  under  decrees,  and 
the  like.  When  the  services  of  a  master  are  required,  the  court 
make  an  order  of  reference  to  him,  with  such  instructions  as  the 
case  requires.  Having  performed  the  duty,  he  makes  report  of 
his  proceedings.  To  this  report  either  party  may  file  exceptions. 
The  cause  is  then  sent  for  hearing  on  these  exceptions,  and  the  pro- 
ceedings are  similar  to  those  upon  exceptions  to  answers.  If  it  be 
found  necessary,  the  cause  may  be  referred  back  again  for  further 
report ;  but  when  the  report  is  not  excepted  to,  it  is  conclusive  of 
the  matter  in  question.  It  will  be  readily  seen  how  much  this  ex- 
pedient of  referring  matters  to  a  master  diminishes  the  labors  of 
the  court,  and  facilitates  chancery  investigations.  Courts  of  law 
experience  great  inconvenience  from  the  want  of  such  an  officer. 
Their  most  complicated  matters  must  be  examined  by  the  jury, 
and  determined  upon  before  separation.  Twelve  minds,  unpre- 
pared by  education  or  habit,  are  there  required  to  make  the  most 
intricate  investigations,  in  the  result  of  which  all  must  concur, 
under  every  disadvantage  as  to  time,  place,  and  convenience  ; 
whereas  a  master  in  chancery  can  perform  the  same  duty,  under 
all  the  advantages  of  skill,  experience,  leisure,  and  singleness  of 
purpose.  Here,  then,  we  have  another  signal  instance  of  the 
superiority  of  chancery  proceedings. 

4.  Receiver,  (a)  Our  statute  contains  nothing  on  the  subject  of 
receivers  in  chancery ;  but  according  to  the  established  usages  of 
this  court,  they  are  appointed  whenever  occasion  requires ;  and  this 
happens  whenever  there  is  a  controversy  touching  property,  which 
requires  some  person  to  take  care  of  it  in  the  mean  time,  and  the 
parties  cannot  agree  upon  that  person.  In  such  cases,  to  prevent 
waste  or  deterioration,  or  perhaps  to  complete  improvements  in 
progress,  the  court  appoint  a  receiver^  to  take  possession  of  such 
property,  as  their  officer ;  and  it  is  thenceforth  considered  as  in 
custody  of  the  court.  The  duties  of  the  receiver  are  specified  in 
the  order  of  appointment,  and  he  is  required  to  give  bonds  for 
fidelity  in  such  sum  as  the  court  shall  determine.  It  will  be 
readily  admitted  that  this  power  of  taking  disputed  property  out  of 

(a)  See  Edwards  oa  Beceiven. 
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the  control  of  those  who  claim  to  own  it,  is  to  be  exercised  with 
great  caution,  and  only  when  a  strong  case  is  presented,  by  the 
party  applying ;  but  then  the  power  is  found  to  be  a  most  salutary 
and  beneficial  one.  For  want  of  something  analogous  in  the  courts 
of  law,  litigants  often  suffer  great  loss  and  inconvenience ;  and 
thus  the  employment  of  a  receiver,  when  the  case  requires  it,  may 
be  cited  as  another  peculiar  advantage  of  chancery  proceedings. 

6.  Supplemental  Bill.  The  object  of  a  supplemental  bill  is  gen- 
erally to  bring  before  the  court  any  matter  material  to  the  plain- 
tiffs interest,  which  has  happened  after  filing  the  original  bill, 
and  before  the  rendition  of  the  decree.  It  states  the  original 
bill  and  proceedings  thereon,  and  the  event  which  makes  a  sup- 
plemental bill  necessary.  A  subpoena  issues,  as  on  filing  an  origi- 
nal bill ;  but  this  bill  is  not  confined  exclusively  to  matter  which 
occurred  before  the  decree.  It  may  be  founded  on  matter  occur- 
ring after  the  decree ;  but  it  is  then  usually  connected  with  a  hill 
of  review^  or  hill  of  revivor^  which  will  be  described  hereafter ; 
and  takes  the  name  of  one  of  these.  A  supplemental  answer 
may  be  filed  in  like  manner,  on  leave  of  the  court,  which  is 
usuall}''  granted,  as  a  matter  of  course.  In  fact,  the  grand  princi- 
ple which  runs  through  all  chancery  proceedings,  is  to  give  to  each 
party,  at  all  times,  every  possible  facility  for  bringing  the  full 
merits  of  his  case  before  the  court. 

§  226.  Decree,  (a)  We  have  now  reached  that  stage  in  the 
proceedings,  when  the  court  pronounce  their  decision.  This  deci- 
sion is  called  a  decree^  and  corresponds  to  the  judgment  in  pro- 
ceedings at  law.  Decrees  are  either  interlocutory  or  final.  A 
decree  is  interlocutory^  when  some  material  circumstance  is  want- 
ing to  enable  the  court  to  determine  finally  between  the  parties ; 
and  for  that  reason  some  reference  is  made  of  the  case.  Thus, 
when  a  cause  is  referred  to  a  master,  or  a  receiver  is  appointed,  or 
an  issue  is  directed  to  a  jury,  the  order  made  by  the  court  is  an 
interlocutory  decree.     A  decree  is  finals  when  all  the  circum- 

(fl)  Form  of  a  Decree,  When  the  decree  is  for  the  complainant,  ft  mast  of  conne 
adapt  itself  to  the  exact  relief  to  which  he  is  found  to  be  entitled,  and  therefore  the 
form  must  vary  to  suit  each  case.  In  all  cases,  however,  the  following  order  maj  be 
observed.  After  stating  the  names  of  the  parties,  say :  This  cause  came  on  for  hear- 
ing, upon  the  bill,  answer,  &c.  [stating  the  condition  of  the  pleadings) ;  and  was  argued 
by  counsel ;  and  the  court  And  that,  &c.  [stating  the  facts  upon  which  the  decree  is 
founded] ;  and  thereupon  it  is  ordered  and  decreed  that)  &c.  [stating  whatever  each 
party  is  to  do,  and  concluding  with  the  payment  of  costs]. 

But  when  the  decree  is  for  the  defendant,  it  is  always  in  the  same  form,  unless 
with  respect  to  the  payment  of  costs,  which,  though  generally  decreed  against  the 
complainant,  may,  for  some  special  reason,  be  otherwise  disposed  of.  The  form  is  as 
follows  :  This  cause  came  on  for  hearing  upon  the  bill,  answer,  &c.,  and  was  argued 
by  counsel ;  and  the  court  find  the  equity  of  the  case  to  be  witli  the  defendant ;  and 
thereupon  it  is  ordered  and  decreed  that  the  complainant's  bill  be  dismissed  ;  and  that 
he  pay  the  costs  of  this  suit  within days ;  and  that  in  default  thereof,  execu- 
tion issue  therefor,  as  on  judgments  at  law. 

If  the  bill  be  dismissed  generally,  this  will  be  a  final  bar  againat  further  proceed- 
ings in  another  suit.    When,  therefore,  the  case  is  such  as  to  justify  such  further 
Sroceedings,  the  bill  is  dismissed  without  prejudice.    See  Loudenback  v.  Collins,  4 
>hio  State,  251. 
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stances  necessary  to  a  complete  explanation  of  the  matters  in  liti- 
gation are  brought  before  the  court,  and  on  full  consideration, 
decided  upon.  In  order  to  determine  whether  a  decree  is  inter- 
locutory or  final,  we  must  look,  not  to  the  itage  of  the  came  at 
which  it  is  rendered,  but  to  what  the  decree  itself  contains.  For  a 
decree  may  be  final  as  to  the  subject-matter  of  it,  when  it  does  not 
put  an  end  to  the  cause.  Thus  on  a  bill  of  foreclosure,  a  decree 
of  idle  of  the  mortgaged  premises  is  final  as  to  that  matter, 
though  a  further  order  remains  to  be  made  upon  the  report  of  the 
sale.  In  practice,  the  court  do  not  themselves  usually  frame  the 
decree  ;  but  merely  indicate  its  contents  in  the  opinion  they  de- 
liver. The  counsel  in  whose  favor  it  is  rendered  then  draws  up 
the  decree  pursuant  to  the  intimations  of  the  court,  and  submits  it 
to  the  opposite  counsel  for  approval.  If  he  make  no  objection, 
it  is  entered  in  tJie  Journal  as  a  matter  of  course.  If  he  object,  it 
is  submitted  to  the  court,  who  so  correct  it  as  to  make  it  conform 
to  their  decision ;  and  it  is  then  entered  upon  the  journal.  We 
have  seen  that  upon  a  bill  confessed,  a  decree  nisi  must  be  drawn 
up  and  filed  beforehand ;  and  would  it  not  be  a  good  practice  gen- 
emlly  to  prepare  in  advance  such  a  decree  as  you  expect  to  ob- 
tain, and  show  it  to  your  opponent,  that  it  may  be  submitted  to 
the  court  for  approval,  immediately  upon  delivery  of  their  opinion, 
and  while  the  whole  case  is  fresh  in  the  minds  of  all  concerned  ? 
Our  practice  in  relation  to  the  entering  of  the  decree  is  much 
more  simple  than  the  English.  We  have  nothing  analogous  to 
their  enrolment^  and  of  course  are  not  burdened  with  the  distinc- 
tions founded  thereon.  With  us  a  decree  is  not  consummated 
until  its  entry  in  the  journal ;  but  then,  it  can  only  be  altered  by 
the  regular  action  of  the  court.  As  the  decree  must  be  so  shaped 
as  to  meet  the  circumstances  of  each  particular  case,  no  general 
set  of  technical  forms  can  be  given,  answering  to  all  cases,  as  in 
judgments  at  law ;  but  in  the  books  of  practice  a  variety  of  forms 
may  be  found,  which  can  be  readily  modified  to  suit  any  case.  In 
England,  the  practice  is  to  set  forth  the  facts  upon  which  the  de- 
cree is  made ;  but  in  this  State,  unfortunately,  the  practice  has 
been  to  state  only  the  decision  of  the  court,  without  the  facts  upon 
which  it  is  founded ;  so  that  the  decree  contains  nothing  on  its 
face  to  show  whether  it  is  correct  or  not ;  and  if  it  become  neces- 
sary to  review  the  proceedings,  in  the  manner  to  be  explained  here- 
after, you  have  to  go  behind  the  decree,  and  examine  the  whole 
case  over  again.  It  is  much  to  be  regretted  that  so  loose  a  practice 
should  ever  have  obtained  a  footing.  A  good  practitioner  will  not 
imitate  it ;  but,  on  the  contrary,  will  be  specially  careful  to  state  in 
the  decree  all  the  facts  which  go  to  sustain  it.  Then,  a  mere 
inspection  of  the  decree  itself  will  show  the  principles  decided ; 
and  the  decree  will  be  held  to  be  as  conclusive  of  the  facts  therein 
contained,  as  is  the  verdict  of  a  jury.  The  effect  of  a  decree  is 
declared  by  statute  to  be  the  same  as  of  a  judgment  at  law.  (a) 

(a)  It  is  a  bar  to  an  action  at  law.    Loudenback  v.  Collins,  4  Ohio  State,  251. 
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It  is  further  declared,  that  a  decree  for  a  conTeyance,  release, 
or  acquittance,  if  the  same  be  not  performed,  shall  be  tanta- 
mount thereto.  In  fact,  it  is  a  general  and  salutary  rule  that 
whatever  chancery  has  decreed  to  be  done,  shall  be  considered 
as  done.  The  court  have  express  authority  to  enforce  their  de- 
crees, either  by  attachment  of  the  person,  or  sequestration  of 
property ;  and  if  necessary,  they  may  issue  the  same  final  proc- 
ess of  execution  as  on  judgment  at  law;  and  the  same  rules 
will  govern  the  oflScer  charged  with  carrying  it  into  effect.  If, 
however,  from  neglect  of  parties  or  any  other  cause,  it  becomes 
impossible  to  carry  a  decree  into  execution  without  further  aid 
from  the  court,  a  bill  may  be  filed  for  that  purpose,  and  the  aid 
will  be  given.  Such,  then,  is  the  effect  of  a  decree,  if  its  natural 
operation  be  not  prevented  ;  and  this,  supposing  the  decree  fairly 
obtained,  can  only  be  done  in  three  ways ;  namely,  by  a  rehear- 
inffy  by  appeal^  and  by  revieWy  which  will  be  described  in  their 
order. 

Rehearing,  (a)  If  a  party  conceive  himself  aggrieved  by  a 
decree,  he  may  apply  for  a  rehearing^  which  is  analogous  to  a  neto 
trial  at  law.  The  application  is  by  petition^  which  must  be  filed 
within  thirty  days  after  the  rendition  of  the  decree.  The  petition 
must  recite  the  substance  of  the  original  bill  and  subsequent  pro- 
ceedings, and  specify  wherein  the  party  consider  himself  injured, 
concluding  with  a  prayer  that  the  cause  may  be  reheard.  It  may 
be  allowed  by  any  two  judges  of  the  common  pleas,  or  any  single 
judge  of  the  supreme  court,  who  made  the  order  objected  to. 
The  petition  is  then  filed  with  the  clerk,  who  issues  process  as  in 
other  cases ;  and  proceedings  on  the  decree  are  thereby  stayed. 
This  is  the  proper  course  to  be  taken,  if  you  wish  a  decree  once 
entered  to  be  altered  in  the  minutest  particular.  On  a  rehear- 
ing, the  cause  is  wholly  open  with  respect  to  the  party  in  whose 
favor  the  decree  was  rendered ;  but  with  respect  to  the  other 
party,  it  is  only  open  as  to  those  parts  of  the  decree  which  are 
complained  of  in  the  petition.  New  evidence  on  the  merits,  which 
might  have  been  had  at  the  hearing,  is  not  admissible  at  the  re- 
hearing; for  this  would  encourage  negligence.  But  evidence 
duly  taken,  though  not  read  ;  or  evidence  as  to  new  matter  not 
then  prepared  for  hearing  ;  or  evidence  to  impeach  a  former  wit- 
ness, is  admissible.  If  the  time  for  a  rehearing  be  suffered  to 
elapse  without  application,  one  of  the  other  methods  must  be 
resorted  to  ;  for  the  court  has  no  discretion  to  enlarge  the  time. 
The  reason  for  withholding  this  discretion  is,  that  the  party  will 
not  be  entirel}'-  without  remedy,  if  the  thirty  days  be  suffered  to 
pass  by ;  for,  as  will  be  seen  hereafter,  he  may  still  resort  to  a 
im  of  review  for  nearly  all  matters  which  would  authorize  a 
rehearing. 

Appeoi.    By  our  statute,  an  appeal  lies  of  course  to  the  district 

(a)  Myres  v.  ^yiee,  6  Ohio  State,  221. 
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court  from  **  any  decree  "  rendered  in  the  common  pleas ;  and 
since  1821,  this  has  been  the  only  method  of  bringing  up  a  chan- 
cery cause  from  one  to  the  other.  Prior  to  that  time,  there  was 
an  anomalous  proceeding,  by  writ  of  error ^  founded  on  the  lan- 
guage of  former  statutes,  which  happened  to  allow  *'^  final  decrees  " 
as  well  as  judgments^  to  be  re-examined  upon  writ  of  error.  But 
in  the  act  of  1831,  the  word  "  decrees  "  is  omitted  ;  and  conse- 
quently a  writ  of  error,  for  which  there  is  obviously  no  occasion, 
no  longer  lies  to  a  decree  in  chancery.  The  appeal  may  be  from 
"  any  decree.^^  This  would  include  interlocutory  as  well  as  final 
decrees.  But  there  is  another  provision  which  seems  to  confine 
the  appeal  to  a  final  decree.  We  have  no  distinction  like  that 
in  New  York;  and  it  is  doubtful,  therefore,  how  far  an  appeal 
here  from  a  final  decree  would  open  prior  interlocutory  decrees. 
The  better  opinion  is,  that  an  appeal  opens  nothing  for  the  court 
above  but  the  particular  order  or  decree  appealed  from.  Indeed, 
our  practice  allows  an  appeal  from  part  of  a  decree^  when  we  are 
satisfied  with  the  rest;  and  this  is  not  understood  to  open  the 
whole  decree,  because  both  parties  often  appeal  from  different 
pai*t3  of  the  same  decree.  If,  then,  an  appeal  from  part  of  a 
decree  does  not  open  the  whole  decree,  much  less  would  an  ap- 
peal from  a  whole  decree  open  prior  decrees.  It  follows  there- 
fore that  if  you  are  dissatisfied  with  any  interlocutory  decision  of 
the  court,  you  must  appeal  from  it  at  once,  and  not  wait  for  the 
final  termination  of  the  suit.  The  course  of  proceeding  to  per- 
fect an  appeal  is  the  same  in  chancery  as  at  law.  Notice  of 
appeal  must  be  given  during  the  terra,  and  entered  on  the 
journal ;  and  within  thirty  days  after  the  end  of  the  term  the  ap- 
pellant must  give  security  in  double  the  amount  of  the  decree 
appealed  from,  to  abide  the  event.  The  appeal  being  thus  per- 
fected, the  clerk  makes  out  a  transcript  of  the  proceedings,  which, 
together  with  the  original  papers,  he  transmits  to  the  court  above. 
The  effect  of  an  appeal  is  to  suspend  the  operation  of  the  decree, 
or  part  appealed  from,  except  as  to  its  lien  upon  real  estate. 
The  cause  goes  to  hearing  in  the  court  above,  on  the  pleadings 
presented  to  the  court  below ;  unless  upon  terms  leave  be  granted 
to  amend.  If  the  plaintiff  be  the  appellant,  and  do  not  recover 
more  than  in  the  court  below,  exclusive  of  new  costs  and  inter- . 
est,  he  must  pay  costs.  If  the  defendant  appeal,  and  the  plain- 
tiff recovers  as  much  or  more  than  before,  exclusive  of  new  costs 
and  interest,  the  defendant  must  pay  costs.  It  follows,  from 
what  has  been  said,  that  if  your  failure  to  obtain  a  satisfactory 
decree  arose  from  the  want  of  evidence  which  might  have  been 
procured,  your  only  course  is  to  appeal ;  since  you  cannot  on  this 
ground  obtain  a  rehearing  or  review  ;  but  you  may,  after  appeal, 
take  as  much  testimony  as  you  deem  necessary,  without  the  qual- 
ification that  it  must  be  newly  discovered.  The  time  given  for 
appeal,  you  will  bear  in  mind,  is  the  same  as  for  a  rehearing ; 
namely,  thirty  days.     If,  therefore,  you  suffer  this  time  to  elapse 
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without  resorting  to  either  of  these,  your  only  recourse  will  he  a 
bill  of  review,  which  I  am  next  to  describe. 

Review,  (a)  The  only  remaining  method  of  avoiding  the  effect 
of  a  decree  is  by  a  hill  of  review.  It  is  in  the  nature  of  a  writ  of 
error  coram  rwbis^  being  filed  in  the  same  court  which  renders  the 
decree  to  procure  an  alteration  or  reversal  of  such  decree.  It 
may  be  filed  by  any  party  to  the  decree,  or  his  representatives, 
at  any  time  within  j/Eve  years  from  the  date  of  the  decree  ;  or  in 
case  of  disability,  five  years  from  the  removal  thereof.  It  may 
be  founded  either  upon  errors  appearing  on  the  face  of  the  rec- 
ord, or  upon  new  matter  discovered  since  the  decree.  In  the 
former  case,  it  may  be  filed  as  a  matter  of  course ;  in  the  latter, 
by  leave  of  the  court.  And  on  application  at  the  term,  to  which 
the  bill  is  filed,  the  court  will  order  proceedings  to  be  stayed 
upon  the  original  decree.  It  is  at  their  discretion  to  require  se- 
curity or  not.  By  the  English  practice,  the  court  look  only  to 
the  decree,  on  a  bill  of  review  for  error  in  the  record,  and  will 
not  examine  the  evidence  over  again  ;  but  in  this  State,  owing  to 
the  facts  not  being  inserted  in  the  decree,  the  court  are  required 
to  re-examine  the  whole  case.  This  fact  suiBciently  demonstrates 
the  incorrectness  of  our  practice  in  not  stating  in  the  decree  the 
facts  upon  which  it  is  made.  The  bill  of  review  must  carefully 
recite  the  substance  of  all  the  former  proceedings,  and  specify 
particularly  the  matters  objected  to  ;  for  the  court  will  examine 
no  error  which  is  not  specified  in  the  bill.  All  the  original  par- 
ties must  be  made  parties  to  this  proceeding ;  and  they  may  set 
up  any  relevant  matter  in  defence,  whether  contained  in  the  for- 
mer proceedings  or  not.  If  the  bill  be  founded  on  new  matter^  it 
must  be  such  as  the  party  could  not  have  availed  himself  of  when 
the  former  decree  was  rendered  ;  and  it  will  not  be  sustained 
after  a  demurrer  allowed  to  a  former  bill  of  review ;  nor  where 
the  original  decree  was  rendered  by  the  consent  of  parties.  You 
will  thus  perceive,  that  in  our  practice,  the  chief  difference  be- 
tween a  rehearing  and  review  is  in  the  time  within  which  they 
may  be  prosecuted ;  for  if  tliere  be  any  mattera  which  can  be 
revised  in  one,  and  not  in  the  other,  they  are  very  few. 

Limitation  of  Suits,  (6)  We  have  already  seen  that  courts  of 
equity  are  not  within  the  strict  letter  of  the  statute  of  limitations, 
though  they  are  uniformly  governed  by  its  spirit.  Indeed,  the 
general  rule  is,  that  a  claim  which  would  have  been  barred  by  the 
statute,  if  sued  at  law,  will  equally  be  barred  in  equity  by  lapse 

[a)  Gazley  v,  Huber,  8  Ohio  State,  309;  Longworth  v.  Sturges,  6  id.  143,  4  id.690. 
A  decree,  like  a  verdict,  will  not  be  set  aside  on  the  ground  of  an  erroneous  finding, 
unless  it  is  clearly  against  the  weight  of  evidence  or  unsupported  by  it.  Medina 
County  Mut  Fire  Ins.  Co.  ».  BoUmeyer,  5  Ohio  State,  107. 

(6)  1  Story  on  Equity ,J  64  a,  629;  Bigelow  v.  Bigelow,  6  Ohio,  96;  TutUe  v. 
Wilson,  10  id.  24 ;  Fahs  i'.  Taylor,  10  id.  104;  Ridley  v.  Hetman.  10  id.  624;  Kane  v, 
Bloodgood,  7  Johns.  Ch.  90;  Piatt  v.  Vattier,  9  Peters,  405 ;  Hovenden  r.  Annesly,  2 
Sch.  &  Lef.  607  ;  McKnight  v.  Taylor,  1  Howard,  161;  Bowman  v,  Wathen,  id.  189; 
Philips  V,  The  State,  6  Ohio  State,  122. 
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of  the  same  time,  and  vice  versd.  Thus  an  equitable  title  to  land 
will  not  be  enforced,  when  an  action  of  ejectment  would  be  barred 
by  the  statute.  So,  a  court  of  equity  will  not  compel  an  account, 
when  the  statute  has  barred  the  remedy  at  law.  The  case  of 
dower  in  this  State  furnishes  an  illustration  in  point ;  for  it  has 
been  held  that  the  petition  must  be  filed  within  twenty-one  years 
from  the  death  of  the  husband,  because  this  is  the  limitation  in  eject- 
ment. But  while  the  general  rule  is  as  above  stated,  it  is  not 
universal.  There  are  cases  where  equity  has  held  a  party  barred 
by  lapse  of  time,  when  the  statute  would  not  have  been  a  bar, 
because  the  circumstances  evinced  gross  laches  without  any  excuse. 
And,  on  the  other  hand,  there  are  cases  where  a  much  longer  time 
than  the  statute  has  not  been  held  a  bar,  because  the  party  has 
shown  a  good  excuse  for  his  delay.  But  a  strong  case  must  be 
made  to  induce  a  court  of  chancery  to  depart  from  the  statute 
either  way. 

Survivorship.  Our  statute  provides  that  when  either  party  dies, 
during  the  pendency  of  a  suit  iu  chancery,  the  same  may  be  revived^ 
for  or  against  the  representatives  of  the  deceased,  in  the  same  man- 
ner as  a  suit  at  law.  Now,  a  suit  at  law  does  not  abate  by  the 
death  of  either  party  ;  but  such  death  being  suggested,  a  citation 
issues,  if  need  be  to  the  representatives,  and  the  suit  proceeds  to 
judgment.  It  would  seem,  therefore,  that  iu  this  State,  the  same 
course  may  be  taken  in  chancery  proceedings.  But  the  usual  prac- 
tice is  to  file  a  hill  of  revivor^  setting  forth  the  original  proceedings 
and  the  cause  of  abatement ;  and  praying  that  the  suit  may  be 
revived,  and  stand  in  the  same  condition  as  if  the  death  bad  not 
occurred.  If  other  new  matter  be  set  forth,  it  is  then  called  a  bill 
of  revivor  and  supplement^  and  the  books  abound  with  shadowy  dis- 
tinctions on  this  subject.  Thus,  they  speak  of  supplemental  bills, 
bills  of  revivor,  bills  of  revivor  and  settlement,  bills  in  the  nature 
of  a  bill  of  revivor,  bills  in  the  nature  of  a  supplemental  bill,  and  so 
on.  But  these  distinctions  serve  only  to  perplex  the  mind,  with- 
out any  use  whatsoever.  The  general  rule  is,  that  in  drawing  a 
bill  which  is  not  originaU  the  proceedings  on  the  original  bill  must 
be  substantially  set  forth  in  the  first  place  :  and  then  any  new 
matter  may  be  added,  which  has  made  the  subsequent. bill  neces- 
sary, by  what  name  soever  the  latter  may  be  called.  This  single 
direction  will  be  a  suflScient  guide  in  the  construction  of  any  sec- 
ondary bill  whatsoever. 

Complete  Record,  (a)     The  statute  provides  that  when  a  chan- 

(a)  Form  of  a  Complete  Record  in  Chancery.    Proceedings  in  chancery  before  the 

court  of ,  within  and  for  the  county  of ,  and  State  of ,  on  the 

[date  of  final  decree],    in  a  L'ertain  cause,  wlierein  is  plaintiff,  and 

8  defendant.     Be  it  remembered  that  heretofore,  to  wit,  on  the ,  the 

said  complainant  filed  in  the  oflBce  of  the  clerk  of  said  court  a  certain  bill  in  chancery, 
in  the  words  and  flKures  following,  to  wit :  [Here  copy  the  bill  and  exhibits]  ;  and 
thereupon  the  following  subpoena  was  issued  out  of  the  said  clerk's  office,  to  wit ; 

[here  copy  the  subpoena] ;  and  afterwards,  to  wit,  on  the ,  the  sheriff  of  said 

county  returned  the  said  subpoena  indorsed  as  follows,  to  wit :  [here  copy  the  sheriff's 


700  CHANCBEY  PROCEEDINGS. 

eery  cause  has  been  finally  determined,  the  clerk  shall  enter  to- 
gether in  order,  the  bill,  answer,  pleadings,  exhibits,  reports, 
decretal  orders,  statement  of  facts  found  by  a  jury  or  agreed  by 
the  parties,  and  the  decree,  in  a  book  kept  for  that  purpose,  which 
shall  be  signed  by  the  court  at  the  next  term,  as  of  the  day  on 
which  such  decree  was  pronounced.  Of  coui-se  this  record  must 
be  made  up  in  the  first  vacation  after  the  final  decision.  But  as 
the  purpose  and  effect  of  such  record  are  the  same  as  of  the  record 
of  proceedings  at  law,  no  further  comment  is  necessary.  I  would 
again,  however,  repeat  the  observation  that  it  would  be  a  most 
useful  exercise  to  make  up  for  yourselves  a  complete  record  of 
all  the  proceedings  in  a  chancery  suit,  and  repeat  the  operation 
until  you  become  perfectly  familiar  with  all  its  parts. 

§  227.  Subjects  of  Chancery  Jurisdiction.  I  have  now  fulfilled 
my  purpose  in  relation  to  chancery  practice.  I  have  exhibited  an 
outline  of  the  proceedings  in  a  cause,  from  its  commencement  to 
its  final  termination.  To  have  entered  more  into  detail  would  only 
have  perplexed  the  memory.  The  sketch  now  presented  is  suffi- 
ciently full  to  illustrate  the  philosophy  of  chancery  practice,  and  to 
mark  the  wide  difference  between  these  proceedings  and  proceed- 
ings at  law.  We  are  now  prepared  to  understand  the  reasons  why 
the  court  of  chancery,  by  a  course  of  gradual  usurpation,  acquired 
its  present  widely  extended  and  most  beneficial  jurisdiction.  The 
two  leading  principles  upon  which  this  jurisdiction  depends  have 

return]  ;   and  afterwards,  to  wit,  on  the  ,  the  said  defendant  filed   in   the 

fraid  clerk's  office  a  demurrer  to  said  bill,  in  the  words  and  figures  following,  to  wit: 
[here  copy  the  demurrer] ;  and  afterwards,  to  wit,  on  the ,  the  said  complain- 
ant filed  in  the  said  clerk's  office  a  joinder  in  demurrer,  in  the  words  and  figures  fol- 
lowing, to  wit:  [here  copy  the  joinder]  ;  and  afterwards,  to  wit,  at  the terra 

of  said  court,  on  motion  of  the  said this  cause  was  continued.   And  afterwards, 

to  wit,  at  the term  of  said  court,  to  wit,  on  the ,this  cause  came  on  to 

be  heard  upon  the  demurrer  to  the  said  bill,  and  was  argued  by  counsel ;  and  the 
court  overruled  the  said  demurrer  with  costs ;  and  thereupon,  the  said  defendant 
moved  the  court  for  leave  to  answer  the  said  bill,  and  filed  in  the  said  clerk's  office  an 
affidavit,  in  the  words  and  figures  following,  to  wit :  [here  copy  the  affidavit] ;  and 

thereupon  leave  was  granted  to  answer  the  said  bill  m days,  and  the  cause 

was  continued.  And  afterwards,  to  wit,  on  the ,  the  said  defendant  filed  in  the 

said  clerk's  office  an  answer  to  the  said  bill,  in  the  words  and  figures  following,  to 

wit :  [here  copy  the  answer  and  exhibits] ;  and  afterwards,  to  wit,  on  the ,  the 

said  complainant  filed  in  the  said  clerk's  office  exceptions  to  the  said  answer,  in  the 
words  and  figures  following,  to  wit :  [here  copy  the  exceptions] ;  and  afterwards,  to 

wit,  at  the term  of  said  court,  to.wit,  on  the ,  this  cause  came  on  to  be 

heard  upon  the  exceptions  of  the  said  answer,  and  was  argued  by  counsel,  and  the 
court  overruled  the  said  exceptions,  with  costs  ;  and  thereupon  the  said  complainant 
filed  in  the  said  clerk's  office  a  replication  to  the  said  answer,  in  the  words  and  figures 

following,  to  wit :  [here  copy  the  replication! ;  and  afterwards,  to  wit,  on  the , 

the  said  complainant  filed  in  the  said  clerk's  office  certain  depositions,  in  the  words 
and  figures  following,  to  wit :  [here  copy  the  depositions]  ;  and  afterwards,  to  wit,  on 

the ,  the  said  defendant  filed  in  the  said  clerk's  office  certain  depositions,  in  the 

words  and  figures  following,  to  wit :  [here  copy  the  depositions]  ;  and  afterwards,  to 
wit,  on  the  day  and  year  first  aforesaid,  this  cause  came  on  to  be  heard  upon  the  bill, 
answer,  exhibits,  replication,  and  testimony,  and  was  argued  by  counsel ;  and  there- 
upon the  court  found  that,  &c.  [set  forth  the  facts  found  by  the  court] ;  and  therenpon 
the  court  ordered  and  decreed  that,  &c.  [set  forth  the  decree]. 

The  certificates  are  the  same  aa  those  appended  to  the  complete  reoord  in  Uw ;  to 
be  found  in  a  preceding  note. 
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already  been  referred  to  ;  namely,  the  absence  of  an  adequate  rem- 
edy at  law,  and  the  existence  of  an  enactment  or  precedent  suited 
to  the  case.  But  I  am  now  to  consider  the  leading  subjects,  to 
which,  in  conformity  with  these  principles,  this  jurisdiction  extends. 
These  subjects  have  usually  been  divided  into  three  classes ;  namely, 
firsts  those  in  which  the  jurisdiction  is  exclusive  of  the  courts  of 
law  ;  secondly^  those  in  which  it  is  concurrent;  thirdly^  those  in 
which  it  is  assistant.  But  I  have  thought  that  the  most  simple 
course  would  be,  to  take  up  those  subjects  in  some  convenient 
order,  without  reference  to  the  above  classification  ;  and  in  com- 
menting on  each,  to  specify  the  character  of  the  jurisdiction  exer- 
cised over  it.  To  ascertain  what  subjects  are  embraced  under 
chancery  jurisdiction,  we  must  xeiQV  first  to  the  statutes^  which  con- 
fer special  jurisdiction  in  several  cases  ;  and  secondly  to  the  prece- 
dents^ or  usages^which  settle  the  question  of  jurisdiction  in  all  other 
cases ,  and  I  shall  take  occasion  to  describe  several  matters,  the 
proceedings  in  which  are  analogous  to  those  in  chancery,  though 
not  strictly  chancery  proceedings.  In  our  preceding  discussions 
relating  to  persons  and  property,  it  was  inevitable  that  I  should 
make  frequent  reference  to  the  subjects  which  I  am  here  to  consider. 
But  we  shall  now  have  the  advantage  of  viewing  them  in  connec- 
tion. I  shall  first  speak  of  those  for  which  there  is  special  statu- 
tory provision,  and  then  of  those  which  depend  upon  precedent. 

1.  When  Title  is  Disturbed,  (a)  When  one  person  has  the  legal 
title  and  possession  of  land  to  which  another  sets  up  a  claim  of  tit.le^ 
by  our  statute  the  possessor  may  file  his  bill  against  the  claimant, 
setting  forth  these  facts,  and  praying  that  his  title  may  be  quieted ; 
and,  if  he  establish  his  title,  the  defendant  will  be  decreed  to  release 
his  claim  and  pay  the  costs ;  or,  if  the  defendant  succeed  in  making 
good  his  claim  to  a  better  title,  the  court  will  decree  a  conveyance 
by  the  plaintiff  to  him,  with  costs.  If,  however,  the  defendant  dis- 
claim any  interest,  the  plaintiff  having  thus  attained  his  object, 
must  pay  the  costs.  It  has  been  decided  that  the  assertion  of  a 
judgment  lien  upon  land  in  the  possession  of  another  is  a  claim 
coming  within  this  provision.  In  cases  of  this  kind,  it  is  clear  that 
the  plaintiff  is  without  remedy  at  law ;  because,  being  in  possession, 
he  cannot  bring  an  ejectment  to  try  his  title.  A  chancery  pro- 
ceeding is,  therefore,  the  only  method  of  quieting  his  title ;  and 
this  is  sometimes  called  a  hill  of  peace. 

2.  When  a  debtor  absconds.  (6)  When  a  person  has  a  suit  at 
law  or  in  chancery,  for  the  recovery  of  money  or  damages,  jE>ewdew^ 
against  a  non-resident  or  absconding  defendant,  or  one  who  secretes 

(a)  Quieting  Title.  Actual  possession  must  be  alleged  and  proved.  Clark  v.  Hub- 
bard, 8  Ohio,  382.  Where  a  sale  on  execution  would  pass  no  title,  but  throw  a  cloud 
over  that  of  complainant,  chancery  will  interfere. .  Norton  v.  Beaver,  6  Ohio,  178. 
The  doubt  whether  an  administrator  can  release  an  equity  of  redemption  is  a  ground 
for  quieting  title.  Bank  U.  8.  v.  Piatt,  5  Ohio,  640.  The  remedy  by  our  statute  is 
more  extensive  than  the  fpiia  timet  bill  in  England.  Douglass  v.  Scott,  6  Ohio,  194. 
An  heir,  seeking  to  quiet  his  title  against  a  void  sale  by  an  administrator,  must  re- 
fund taxes,  but  not  purchase-money.    Nowler  v.  Coit,  1  Ohio,  519. 

(6)  The  Code,  as  has  been  stated,  supersedes  the  neceuity  of  this  proceeding. 
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his  property,  by  our  statute  the  plaintiff  may  file  his  bill,  setting 
forth  these  facts,  with  an  aflBdavit  of  their  truth,  against  any  per- 
son who  is  indebted  to  the  original  defendant,  or  who  is  in  pos- 
session of  any  personal  property  belonging  to  him  ;  and  the  court 
will  enjoin  such  person  from  paying  over  such  debt,  or  parting  with 
such  property,  until  the  original  suit  shall  have  been  disposed  of; 
so  that  if  the  plaintiff  prevail  in  that  suit  he  will  have  this  fund  to 
satisfy  his  judgment.  The  defendant  in  this  suit,  from  the  service 
of  the  subpoena,  becomes  a  trustee  or  garnishee  for  the  plaintiff, 
and  is  responsible  to  him  for  the  debt  or  property.  This  remedy, 
it  will  be  perceived,  differs  from  the  legal  remedy  by  attachment 
in  this,  that  here  a  suit  is  already  pending  ;  whereas  an  attachment 
is  itself  the  commencement  of  a  suit.  This  proceeding  can  only 
be  resorted  to  when  the  original  suit  would  survive  in  case  of  the 
death  of  either  party,  because  in  no  other  case  would  it  be  proper 
to  allow  the  plaintiff  to  proceed  at  once  against  the  property  of 
the  original  defendant  ;  but  then  it  provides  for  an  important  case, 
in  which,  on  account  of  the  pendency  of  the  original  suit,  there 
could  be  no  adequate  remedy  at  law.  The  reason  for  requiring 
an  affidavit  in  this  case  is,  that  the  court  are  required  to  act  before 
hearing  the  other  party. 

8.  Subjecting  Equities  :  when  Execution  cannot  he  levied,  (a) 
When  a  judgment  or  decree  has  been  obtained  against  a  debtor 
who  has  no  leal  or  personal  property  subject  to  execution  at  law, by 
our  statute  the  plaintiff  may  file  his  bill  by  setting  forth  these  facts, 
and  praying  to  subject  to  the  payment  of  such  judgment  or  decree 
any  property  or  effects  of  the  defendant  not  liable  to  execution  ; 
including,  firsts  all  equitable  interests  in  real  estate,  of  whatever 
nature;  secondly^  all  shares  in  joint-stock  companies;  thirdly^  all 
choses  in  action^  or  debts  due  or  to  become  due  to  the  defendant; 
and,  fourthly,  all  effects  in  the  hands  of  third  persons  belonging  to 
the  defendant.  These  four  classes  comprehend  all  kinds  of  prop- 
erty not  liable  to  execution,  with  the  exc<?ption  of  certain  privi- 
leged articles  before  alluded  to;  and  thus  the  plaintiff  has  a 
remedy  in  equity  when  he  could  have  none  at  law. 

4.  Ne  Exeat,  (J)  When  one  person  wishes  to  prevent  another, 
who  is  equitably  indebted  to  him  without  security,  from  leaving 
the  State  until  he  shall  have  given  security,  by  our  statute,  as  well 
as  by  general  usage,  he  may  file  his  bill,  alleging  such  indebtedness 

(a)  This  18  commonly  called  a  creditor's  bill.  It  is  not  necessary  that  execution 
should  be  issued  where  it  is  shown  to  be  unavailing.  Gilmore  v.  Miami,  2  Ohio,  294 ; 
Piatt  V.  St.  Clair,  6  id.  227.  A  judgment  creditor  acquires  no  lien  upon  the  unlcviable 
property  of  his  debtor,  until  he  files  his  bill  to  charge  it.  Douglass  v.  Huston,  6  Ohio, 
16G.  An  occupant,  under  a  parol  declaration  that  he  may  remain  during  life,  has  not 
such  an  equity  as  can  be  subjected  by  this  proceeding.  Waggoner  v.  Speck,  3  Ohio, 
292.  The  bill  must  distinctly  allege  the  want  of  unleviable  property.  Clark  r. 
Strong,  16  Ohio,  317. 

The  Code,  by  its  provisions  in  aid  of  execution,  supersedes  the  necessity  of  this 
proceeding. 

(6)  See  Beames's  Ne  Exeat ;  Story  on  Equity,  chap.  40;  1  Newland.  284 ;  Wilcox. 
318. 
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and  intended  departure,  and  praying  for  a  writ  of  ne  exat  against 
the  defendant.  The  bill  must  be  verified  by  affidavit,  because  it 
requires  the  immediate  action  of  the  court.  In  term  time  it  may 
be  allowed  by  either  court,  and  in  vacation  by  any  judge  of  the 
supreme  court,  or  by  the  president  judge  of  the  common  pleas. 
The  court  or  judge  allowing  the  writ  determines  the  amount  in 
which  security  shall  be  given  to  the  pLaintiff,  and  the  writ  then 
issues  in  place  of  a  subpoena.  After  reciting  the  cause  of  com- 
plaint, it  commands  the  sheriff  to  cause  the  defendant  to  give  him 
security,  in  the  specified  sum,  that  he  will  not  depart  out  of  the 
State  without  leave  of  the  court ;  and,  in  default  thereof,  to  com- 
mit him  to  jail,  and  return  his  proceedings  forthwith.  If  the 
defendant,  by  his  answer,  satisfy  the  court  that  there  is  no  reason 
for  such  restraint,  or  give  security  to  perform  the  decree,  the  writ 
will  be  discharged.  This  writ,  you  will  observe,  is  in  the  nature  of 
equitable  bail,  and  the  general  rule  is,  that  it  will  not  be  granted 
when  the  plaintiff  could  have  bail  at  law.  As  it  operates  in  direct 
restraint  of  personal  liberty,  the  court  will  require  a  very  strong 
case  to  be  made  before  they  will  interfere.  It  would  seem  that  the 
bill  must  be  explicit  as  to  the  indebtedness  of  the  defendant ;  his 
intention  soon  to  leave  the  State,  evinced  either  by  threats  or  other 
significant  indications ;  and  the  danger  thence  resulting  to  the 
plaintiff's  claim.  Nor  must  the  debt  be  dependent  on  a  contin- 
gency ;  it  must  be  certain.  If  these  facts  exist,  and  the  debt  be  an 
equitable  one,  there  being  no  remedy  at  law,  this  writ  may  be  ap- 
plied for.  And  there  are  two  cases  in  which  this  writ  will  be 
granted  upon  merely  legal  claim ;.  The  first  is  the  case  of  alimony 
decreed  to  the  wife.  The  second  is  that  of  an  account,  where  the 
defendant  admits  a  balance  due  the  plaintiff,  but  the  plaintiff 
claims  a  greater  balance. 

6.  Injunction,  (a)     Where  one  person  is  in  danger  of  receiving 

(a)  See  Kden  on  Injunctions;  Hilliard  on  Injunctions;  Joyce  on  Injunctions; 
High  on  Injunctions  ;  2  Story  on  Equity,  ch.  zziii. ;  and  the  books  on  chancery  prac- 
tice generally.  The  Code  dispenses  with  the  writ  of  injunction,  and  substitutes 
"  a  command  to  refrain  from  a  particular  act,"  which  may  either  be  the  final  judg- 
ment in  an  action,  or  may  be  allowed,  b^  interlocutory  order,  as  a  provisional 
remedy,  in  a  case  of  **areat  or  irreparable  injury"  or  where  the  act  to  be  restrained 
would  tend  to  render  the  judgment  sought  "ineffectual,"  or  where  any  statute  may 
specifically  provide  for  such  restraining  order.  §  237-62.  Act  of  April  15,  1S57. 
But  the  general  usages  governing  injunctions  are  not  essentially  altered,  unless,  per- 
haps, by  enlarging  the  scope  of  this  preventive  remedy.  The  federal  and  State 
courts  do  not  interfere  with  each  other's  proceedings  by  injunction.  Rogers  v.  Cin- 
cinnati, 6  M'Lean,  837  ;  M'Leod  v.  Duncan,  5  id.  342.  As  to  injunctions  to  restrain 
the  collection  of  illegal  taxes,  see  Burnet  v.  Cincinnati,  8  Ohio,  72  ;  M'Coy  v.  Chilli- 
cothe,  8  id.  870;  Osborn  v.  Bank  U.  S.,  9  Wheaton,  871.  An  injunction  will  not  be 
allowed  to  restrain  a  trespass,  even  in  respect  to  a  ferry  landing,  unless  the  franchise 
IS  in  question.  Ross  v.  Page,  6  Ohio,  166.  Execution  may  be  properly  stayed 
where  a  sale  would  convey  no  title.  Bank  U.  S.  v.  Schultz,  2  Ohio,  471.  A  stay 
of  levy  upon  chattels  is  equivalent  to  setting  it  aside.  Bisbee  v.  Hall,  3  Ohio,  449. 
As  to  the  liability  of  a  surety  on  an  injunction  bond,  see  Hall  v.  Williamson,  0  Ohio 
State,  17. 

Injunctions  are  prohibitory  or  mandatory.  They  are  alike  restraining  orders  in 
form.  Prohibitory  injunctions  restrain  the  doing  of  an  act  Mandatory  injunctions 
ordinarily  restrain  the  continuance  of  an  act,  and  thereby  require  the  defendant  to 
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irreparable  injury  from  another,  if  not  prevented  by  immediate 
interference,  by  our  statute,  as  well  as  by  general  usage,  he  may 
file  his  bill,  praying  for  an  injunction  against  the  defendant ;  and 
the  injunction  may  be  allowed  in  the  following  cases :  1.  To  pre- 
vent or  stay  the  commission  of  waste.  What  waste  is  has  been 
before  considered.  In  this  case,  the  allowance  of  the  injunction 
may  be  made  by  the  supreme  court,  or  any  judge  thereof;  and  by 
the  common  pleas,  or  any  president  judge  thereof.  2.  To  stay 
proceedings  of  the  courts  of  law,  at  any  stage  thereof,  either  before 
or  after  judgment.*  In  this  case,  the  allowance  may  be  made  by 
either  of  the  courts,  or  any  judge  thereof;  but  the  supreme  court 
or  one  of  its  judges  will  not  allow  an  injunction  in  this  case, 
unless  the  matter  in  dispute  be  of  sufficient  value  to  give  original 

undo  some  wrong  already  committed ;  for  example,  to  restrain  the  continuance  of  a 
building,  wall,  or  dam  which  lias  been  constructed,  or  to  restrain  the  keeping  of  books 
away  from  tlieir  proper  depositary.  It  has  lately  been  allowed  to  restrain  a  party 
from  failing  to  perform  his  covenants,  where  the  court  could  not  gmnt  a  decree  for 
specific  performance,  owing  to  the  impracticability  of  the  court's  supervising  the  per- 
formance of  the  particular  covenants.     Cook  v.  Chilcott,  L.  R.  3  Chy.  Div.  694. 

A  provisional  injunction  will  not  be  granted  without  notice  to  the  defendant,  unless 
the  emergency  is  such  that  giving  notice  would  substantially  defeat  the  application. 
In  such  case  tlie  restraining  order  is  made  to  last  a  specified  number  of  days,  so  that 
it  will  expire  by  its  own  limitation,  and  cannot,  if  wrongfully  allowed,  be  kept  aUre 
by  appeal  from  an  interlocutory  order  dissolving  it 

Upon  an  application  for  a  provisional  injunction  the  balance  of  probable  injury 
to  be  caused  by  allowing  or  refusing  it,  has  weight  both  In  prohibitory  and  mandatory 
injunctions.  The  same  is  true  in  final  decrees  in  mandatory  injunctions.  Henior  r. 
Pawson,  L.  R.  3  £q.330  ;  Meyer's  Appeal.  Penn.  St.  164.  The  right  to  use  discre- 
tion as  to  granting  or  refusing  a  prohibitory  injunction  by  final  decree,  on  thpt 
ground  was  declared  in  England  in  Flooks  v.  Southwest  R.  R.  Co.,  1  Smnle  &  Gif. 
142 ;  Graham  v.  Birkenhead  H.  R.  Co.,  2  McN.  &.  G.  150 ;  and  Hodgson  v.  Earl  Powi!«, 
1  De  Gex,  M.  &  G.  6  But  in  practice,  an  injunction  at  least  in  cases  of  nuisance  is 
never  in  England  refused  on  the  ground  of  damage  that  will  thereby  be  caused  to 
the  defendant  or  his  employees  and  dependants  by  its  allowance.  Att'y-Gen.  v. 
Colney  Hatch  Asylum,  L.  R.  4  Eq.  140  ;  Att'y-Gen.  r.  Birmingham,  4  K.  &  J.  528  ; 
Att'y-Gen.  «?.  Corporation  of  Leeds,  L.  R.  6  Chy.  Ap.  687.  In  such  extreme  cases 
the  defendant  is  allowed  leave  to  apply  for  a  stay  of  the  issuing  of  the  order  of 
injunction  from  time  to  time.  In  the  United  States  an  injunction  to  restrain  a 
grievous  nuisance  has  been  refused  and  the  complainant  left  to  his  action  for  dam- 
ages, simply  on  the  ground  that  its  allowance  Would  destroy  large  and  costly  works 
and  throw  many  persons  out  of  employment.  Ricluirds's  Appeal,  57  Penn.  St.  107  ; 
Hackenstein's  Appeal,  70  Penn.  St.  102.  On  the  same  ground  of  overplus  of  damage, 
the  courts  in  New  Jersey  have  refused  to  allow  an  injunction  restraining  the  running 
or  operating  a  railway.  Torrey  v.  C.  &  A.  R.  R.  Co.,  3C.  E.  Green,  283 ;  Hackensack 
Imp.  Co.  V.  N.  J.  Midi.  R.  R.  Co.,  7  C  E.  Green,  04 ;  Erie  R.  U.  Co.  v.  Del.  &  W. 
R.  R.  Co.,  0  C.  E.  Green,  283.  In  England  such  injunction  is  allowed.  Cossens  r. 
Bangor  R.  R.  Co.,  L.  R.  1  Chy.  Ap.  594. 

It  was  held  that  an  injunction  will  not  be  allowed  to  restrain  the  publication  of  » 
libel  in  any  case,  in  Prudential  Assurance  Co.  u.  Knott,  L.  R.  10  Chy.  A  pp.  142, 
and  Fisher  ».  ApoUinaris  Co.,  id.,  p.  297.  These  cases  overruled  Springhead 
Spinning  Co.  v.  Riley.  L.  R.  6  I^q.  m\  ;  Dixou  p.  Holden.  L.  R.  7  Eq.  494  ;  and  Max- 
well V.  Hogg,  L.  R.  2  Cl»y.  App.  807,  and  affirmed  the  earlier  case  of  Clark  v.  Free- 
man. 11  Beav.  112  ;  but  were  themselves  in  turn  overruled  by  Thorley's  Cattle  Food 
Co.  r.  Massam.  L.  R.  6  Chy.  Div.  582 ;  and  14  Chy.  Div.  763 ;  Dicks  p.  Brooks,  L.  R. 
15  Chy.  Div.  22;  and  Halsey  v.  Brotherhood,  L.  B,  19  Chy.  Div.  386.  The  rule 
seems  to  be  that  while  an  injunction  will  not  be  allowed  to  restrain  tlie  publication  of 
a  personal  libel,  it  will  be  allowed  to  restrain  the  publication  of  statements  concerning 
the  plaintiff's  property,  provided  such  statements  are  not  only  untrue  and  injurious, 
but  are  known  to  be  untrue,  or  are  made  without  probable  cause  and  with  intent  to 
injure. 
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jurisdiction  to  the  common  pleas,  that  is,  one  hundred  dollars ;  nor 
will  the  latter,  unless  the  value  amount  to  twenty  dollars.  The 
bill  must  be  verified  by  affidavit ;  and  the  plaintiff  must  give  a 
bond  of  indemnity  to  the  defendant,  in  such  sum  as  the  court  or 
judge  shall  determine,  to  be  approved  by  the  clerk  before  the  injunc- 
tion can  take  effect.  The  clerk  then  indorses  on  the  Bubpcena^ 
'*  injunction  allowed  and  bail  given ; "  and  this  is  deckred  to  super- 
sede the  necessity  of  a  writ  of  injunction  in  such  case.  If  the 
effect  of  the  injunction  be  to  stay  the  collection  of  money,  and  it 
be  dissolved  in  the  common  pleas,  the  decree  for  the  defendant 
will  embrace  a  penalty  of  five  per  cent  besides  the  original  judg- 
ment, interest,  and  costs ;  and  if  the  plaintiff  appeal  therefrom, 
and  fail,  the  penalty  will  be  doubled.  If  the  money  has  been 
actually  collected  by  the  officer,  but  not  paid  over,  he  must  pay  it 
back  again,  upon  the  allowance  of  the  injunction,  unless  the  court 
otherwise  order ;  and  upon  refusal  so  to  do  he  may  be  amerced^  as 
in  other  cases.  3.  In  all  other  cases  where  it  is  usual  for  courts  of 
equity  to  interfere  by  injunction.  In  these  cases,  the  bill  must  be 
verified  by  affidavit,  and  may  be  allowed  upon  such  conditions  as 
the  court  may  think  proper  to  annex.  The  most  usual  cases  com- 
ing within  this  class  are :  To  restrain  the  infringement  of  copy- 
rights and  patents ;  to  prevent  the  transfer  of  negotiable  paper  or 
stock ;  to  prevent  nuisances,  and  to  prevent  irreparable  injury  of 
any  description.  Bills  of  injunction  do  not  differ  in  form  from 
other  bills  except  in  the  additional  prayer  that  the  defendant  may 
be  enjoined  from  doing  the  act  complained  of.  It  would  seem  as 
if  the  only  case  where  an  affidavit  is  not  reouired  by  the  statute, 
is  where  the  injunction  is  to  stay  wdate  ;  and  this  is  probably  an 
accidental  omission,  for  the  general  principle  is,  that  whenever  the 
immediate  action  of  the  court  is  asked  without  hearing  the  other 
party,  the  bill  must  be  verified  by  affidavit.  Security  is  not 
expressly  required,  except  in  case  of  injunction  to  stay  legal  pro- 
ceedings, but  may  be  ordered  whenever  the  court  see  proper. 
The  only  case  where  an  associate  judge  of  the  common  pleas  can 
allow  an  injunction,  is  to  stay  legal  proceedings.  On  coming  in 
of  the  demurrer,  plea,  or  answer  to  the  bill  of  injunction,  the  de- 
fendant may  move  to  dissolve  the  injunction,  and  have  a  hearing 
at  once  on  that  question.  If  this  motion  fail,  the  cause  will  take 
the  usual  course ;  and  if  on  final  hearing  the  plaintiff  prevail,  the 
decree  will  be  that  the  injunction  be  perpetual.  We  have  seen 
how  obedience  to  decrees  is  generally  enforced ;  but  the  statute 
has  a  special  provision  in  reference  to  waste  which  authorizes 
either  court  in  term,  or  any  judge  of  the  supreme  court,  or  presi- 
dent judge  of  the  common  pleas,  in  vacation,  to  enforce  obedi- 
ence by  attachment,  fine,  and  imprisonment.  We  have  seen  that 
the  statute  does  not  prohibit  the  issuing  a  writ  of  injunction  in 
any  case ;  but  merely  supersedes  the  necessity  of  it,  where  security 
has  been  given  to  stay  legal  proceedings.  Accordingly,  in  all 
other  cases  a  writ  must  issue.     Its  form  will  be  readily  imagined 
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without  a  description.  There  are  two  other  special  cases  of  injunc- 
tion authorized  by  statute :  namely,  firsts  where  a  bill  has  been 
filed  in  the  second  class  of  cases  before  mentioned,  against  the 
property  of  a  non-resident  or  absconding  debtor ;  and,  secondly^  to 
prevent  the  collection  of  a  school-house  tax  illegally  assessed ;  but 
of  these  there  is  nothing  peculiar  to  be  said.  It  will  be  readily 
perceived  that  all  cases  of  injunction  come  clearly  within  the  prin- 
ciple of  there  being  no  adequate  remedy  at  law.  The  law  might 
perhaps  give  damages  for  the  injury  when  done,  but  has  no  such 
preventive  power  as  this  wliich  a  court  of  chancery  exerts.  Be- 
sides, in  man}"-  cases,  damages  would  be  altogether  inadequate, 
even  if  they  were  sure  to  be  recovered ;  and  in  all  cases,  it  is  bet- 
ter, as  a  general  principle,  to  prevent  the  injury  from  being  done, 
than  to  run  the  risk  of  obtaining  compensation  after  it  is  done. 
Indeed,  there  is  no  point  of  view  in  which  the  exercise  of  chan- 
cery power  appears  more  beneficial  and  important,  than  when  it 
judiciously  interferes  by  injunction  to  prevent  the  commission  of 
injuries.  It  was  undoubtedly  a  very  bold  movement,  on  the  part 
of  the  first  cliancellor  who  granted  an  injunction  to  stay  legal  pro- 
ceedings ;  and  we  know,  as  a  matter  of  history,  that  this  interfer- 
ence met  with  the  most  strenuous  opposition  from  the  courts  of 
law.  A  long  and  exceedingly  bitter  controversy  was  earned  on 
between  the  two  courts  ;  but  the  court  of  chancery  ultimateh^  pre- 
vailed ;  and  what  was  at  first  a  clear  and  manifest  usurpation  of 
power,  at  last  received  the  sanction  of  the  king  and  parliament,  on 
account  of  the  obvious  utility  of  its  prudent  exercise.  In  fact,  were 
there  not  a  power  lodged  somewhere  to  stay  legal  proceedings,  the 
benign  purposes  of  justice  would  often  be  so  perverted  that  remedies 
would  become  in  themselves  injuries. 

6.  Contesting  of  Wills,  (a)  When  the  heir  of  a  deceased  ances- 
tor or  any  person  interested,  wishes  to  contest  the  validity  of  a 
will^  after  probate,  there  being  no  law  proceeding  for  this  purpose, 
our  statute  allows  him  to  file  his  bill  in  chancery ;  and  thereupon 
an  issue  is  made  up  for  a  jury  to  try  whether  the  writing  produced 
be  the  last  will  of  the  testator,  or  not.  The  mode  of  making  up 
this  issue  has  been  determined  by  the  court  as  we  have  before  seen. 
The  verdict  of  the  jury  is  final,  unless  a  new  trial  be  granted,  or 
there  be  an  appeal  to  the  district  court.  We  have  before  seen, 
when  speaking  of  the  probate  of  a  will,  that  the  testimony  is  taken 
down  in  writing  and  filed  with  the  will.  On  the  trial  before  the  jury, 
this  testimony  may  be  used.  The  time  limited  for  contesting  a  will 
is  two  yeai-s  from  the  probate  ;  and  in  case  of  disahUity^  two  yeai-s 
from  the  removal  thereof;  and  in  this  one  instance,  probably  from 
inadvertence,  absence  from  the  State  is  mentioned  as  one  of  the  dis- 
abilities. In  all  other  cases,  we  have  seen  that  it  has  ceased  to 
constitute  a  disability. 

(a)  See  anU,  lee.  SO ;  2  Stoiy,  Eq.  eh.  29;  Greene  v.  Gfeene,  5  Ohio,  278 :  Hatha- 
way's  will,  4  Ohio  State,  383.  This  proceeding  is  not  affected  by  tlie  Code.  See 
Myres  V.  Myres,  6  Ohio  State.  221 ;  Brown  v.  Griffiths,  11  Ohio  State,  329 ;  Banning 
V.  Banning,  12  Ohio  State,  487. 
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7.  Mortgages,  (a)  The  nature  of  mortgages  has  been  already 
explained.  We  have  seen  that  their  present  legal  character  is  de- 
rived from  the  doctrines  established  by  the  court  of  chancery ; 
and  that  the  most  efficient  remedies  both  for  mortgagor  and  mort- 
gagee are  in  chancery.  1.  If  the  debt  be  not  paid  at  maturity, 
the  mortgagee  may  file  his  bill  of  foreclosure,  setting  forth  his 
claim,  and  making  the  mortgagor  and  all  persons  interested  par- 
ties ;  and  may  thus  procure  a  sale  of  the  land  for  the  payment  of 
his  debt,  according  to  its  priority.  The  decree  should  be  so  drawn 
as  to  give  the  mortgagor  a  short  time  within  which  to  prevent  a 
sale  by  payment.  The  sale  may  be  made  by  the  sheriff  or  master, 
as  the  court  may  direct,  and  the  proceedings  are  the  same  as  in 
sales  on  execution.  2.  If  the  mortgagee  have  obtained  possession 
of  the  land  in  any  other  way  than  by  foreclosure,  the  mortgagor 
may  file  his  bill  to  redeem  the  land,  by  paying  the  debt  and  inter- 
est ;  and  the  court  will  decree  accordingly.  The  limitation  in  both 
cases  is  the  same  as  in  ejectment ;  namely,  twenty-one  years.  It 
may  be  well  to  remark  that  the  original  pretext  for  chancery  inter- 
ference with  respect  to  mortgagees,  was  to  prevent  a  penalty  or  for- 
feiture, by  substituting  a  fair  compensation.  Indeed,  equity  abhors 
penalties  and  forfeitures  under  all  circumstances,  and,  as  a  general 
rule,  will  always  interfere  to  prevent  them,  in  cases  admitting  of  a 
conscientious  adjustment.  (6) 

8.  Dower,  (c)  Where  a  widow  wishes  to  obtain  an  assignment 
of  her  dower,  which  has  been  before  described,  our  statute  requires 
her  to  proceed  by  bill  in  chancery  ;  and  thus  virtually  does  away 
with  proceedings  at  law.  The  bill  sets  forth  the  grounds  of  her 
right,  describing  the  tracts  of  which  she  claims  to  be  endowed ; 
and  the  heirs  or  assigns  of  her  husband  are  made  defendants.  If 
there  be  any  mortgagees  or  other  incumbrancers,  they  may  set  up 
their  rights  by  a  cross-bill.  If  the  lands  lie  in  several  counties, 
the  bill  must  be  filed  in  that  county  where  the  principal  messuage 
of  her  husband  was  ;  and  the  court  may,  at  their  discretion,  order 
the  whole  dower  to  be  assigned,  not  only  in  one  county,  but  in 
one  tract  where  it  will  not  prejudice  the  rights  of  others.  If  the 
land  cannot  be  conveniently  divided,  dower  may  be  assigned  in  a 
special  manner,  as  one-third  of  the  rents  or  income.  The  decree 
directs  the  sherifif  to  cause  the  dower  to  be  set  off  by  three  dis- 
interested men  under  oath  ;  and  if  the  court  approve  of  their  pro- 
ceedings, a  writ  of  seisin  is  directed  to  issue,  by  virtue  of  which  the 
sheriff  delivers  possession  to  her.  The  great  advantage  of  proceed- 
ing in  chancery  to  obtain  dower  is,  that  this  court  can  take  into 
consideration  all  the  circumstances  of  the  case,  and  do  complete 
justice  between  all  the  parties. 

{a\  See  ante,  lee.  26 ;  2  Story,  Eq.  ch.  29,  34.  The  Code  embraces  proceeding*  in 
foreclosure  and  redemption  ;  and  in  foreclosure,  requires  a  sale  in  all  cases.  §  374. 
See  act  of  March  29,  1850.  Formerly  this  was  not  so.  Anonymous,  1  Ohio,  235; 
Higgins  V.  West,  6  id.  554. 

(6)  See  2  Story  on  Equity,  ch.  84. 

(c)  See  anU,  lee.  28 ;  1  Story  on  Equity,  ch.  12. 


708  CHANCERY  PBOCEEDINOS. 

9.  Partition,  (a)  Where  tenants  in  common  wish  to  obtain  a 
partition  of  the  common  property,  the  statute  requires  the  applica- 
tion to  be  by  petition,  which  is  filed  in  the  court  of  common  pleas, 
if  all  the  land  be  in  one  county;  but  if  in  several  counties,  then  in 
either  of  the  court-s  of  either  of  the  counties.  The  bill  sets  forth 
the  nature  of  the  petitioner's  title,  describes  the  tracts  of  which 
partition  is  claimea,  and  specifies  the  name  and  residence  of  each 
of  the  co-tenants,  if  known.  Also,  if  there  be  a  widow  entitled  to 
dower  which  is  not  yet  assigned,  she  must  be  made  a  party.  If 
any  of  the  co-tenants  be  minors,  their  guardians  are  empowered  to 
act  for  them.  Thus  far  the  course  is  the  same  as  in  other  chan- 
cery proceedings ;  but  at  this  point  the  statute  makes  a  difference ; 
for  no  subpoena  issues.  Their  petitioner  has  his  option  either  to 
give  personal  notice  in  writing  of  the  pendency  of  the  petition,  or 
to  advertise  the  same  in  some  newspaper  of  general  circulation, 
at  least /or^y  days  before  the  commencement  of  the  next  term  ; 
and  upon  proof  of  due  notice,  if  no  objection  be  made  by  the 
other  parties  in  interest,  the  court  will-  order  partition  to  be  made 
and  returned  at  the  next  term,  and  a  writ  will  issue  accordingly. 
This  writ  commands  the  sheriff  to  cause  the  partition  to  be  made 
by  three  disinterested  freeholders  of  the  vicinity,  named  by  the 
court,  and  acting  under  oath.  They  are  to  take  into  view  the 
improvements,  situation,  and  qualities  of  the  different  tracts,  if 
there  be  more  than  one ;  and  if  they  be  not  all  owned  by  the 
same  proprietors  and  in  the  same  proportion,  a  proper  portion  of 
each  tract  must  be  set  off  to  each  of  the  co-tenants.  It  may  hap- 
pen, however,  that  the  land  cannot  be  divided  without  great  in- 
jury to  its  value  ;  and  in  this  case,  the  three  freeholders  return 
an  appraisemmt  of  its  value ;  and  if  the  court  approve  of  the 
return,  and  any  one  or  more  of  the  co-tenants  elect  to  take  the 
whole  at  that  appraisement,  and  pay  the  rest  their  proportions, 
the  court  will  order  the  sheriff  to  execute  conveyances  accord- 
ingly ;  but  if  no  such  election  be  made,  the  order  will  oi-der  a  sale 
at  public  auction,  to  be  conducted  in  the  same  manner  as  sales  on 

(a)  As  to  partition  in  chancery,  see  1  Story,  Eq.  ch.  14.  The  Code  does  Dot  affect 
this  proceeding.  §  568.  Where  a  partition  was  reported  to  the  court,  but  never  con- 
firmed, all  the  heirs,  of  whom  some  were  minors,  took  possession  and  held  for  seven- 
teen years,  equity  will  not  order  a  new  partition  unless  great  unfairness  be  shown. 
Piatt  V,  Hubbell,  5  Ohio,  243.  Where  the  facts  conferring  jurisdiction  are  not  shown 
by  the  record,  if  a  long  time  has  elapsed,  they  will  be  presumed.  Glover  u,  Ruffln, 
6  Ohio,  255.  The  act  of  1820  did  not  require  a  confirmation,  and  a  purchaser's  title 
will  not  fail  because  the  proceeds  of  sale  were  not  brought  into  court.  Goudy  v. 
Shank,  8  Ohio,  415.  A  partition  of  several  tracts,  where  the  petitioner  is  not  a  tenant 
in  common  as  to  all,  is  erroneous.  Smith  v.  Pratt,  13  Ohio,  548;  Harman  r.  Kelly, 
14  id.  502.  The  husband  should  be  a  party  to  a  partition  of  the  wife's  land.  PilJs- 
bury  V.  Dugan,  9  Ohio,  117.  The  title  of  the  purchaser  is  not  affected  by  mere 
irregularities.  Foster  v.  Dugan,  8  Ohio,  87.  An  appraiser  may  purchase  in  the 
absence  of  actual  fraud.  Bohart  v.  Atkinson,  14  Ohio,  228.  It  is  not  necessaiy 
to  divide  each  tract.  Smith  v.  Barber,  7  Ohio,  pt.  2,  118.  Where  one  tenant  in 
common  has  conveyed  his  undivided  share  in  several  tracts,  the  other  must  bring 
separate  suit  against  each  purchaser.  Prentiss's  case,  7  Ohio,  pt.  2, 129.  As  to  the 
effects  of  partition,  see  Tabler  t;.  Wiseman,  2  Ohio  State,  207 ;  Williams  v.  Van 
Tuyl,  id.  386. 
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execution.  Upon  return  of  sale  and  approval  by  the  court,  they 
will  order  the  sheriflF  to  execute  the  deed,  and  distribute  the  pro- 
ceeds among  the  co-tenants,  (a)  The  sale,  however,  cannot  be 
made  for  less  than  two-thirds  of  the  appraisement ;  unless,  after 
being  once  offered,  the  court  shall  direct  otherwise ;  and  if  there 
be  a  widow  entitled  to  dower,  it  must  be  first  provided  for  by  the 
freeholders ;  who  may  either  include  it  in  one  or  more  of  the 
shares,  making  them  larger  in  proportion ;  or  may  simply  divide 
what  remains  after  setting  oflF  dower,  and  leave  that  to  be  divided 
at  a  future  time.  It  hardly  need  be  observed,  that  if  the  co-ten- 
ants can  agree  among  themselves,  they  may  execute  deeds  of  par- 
tition, without  resorting  to  the  court.  In  like  manner,  after  the 
petition  is  filed,  the  co-tenants  may  come  into  court  and  agree 
upon  a  partition,  which,  being  recorded,  will  be  as  valid  as  any 
other.  As  the  partition  is  presumed  to  bo  for  the  benefit  of  all 
the  co-tenants,  the  costs  are  usually  shared  among  them ;  but  this 
rests  in  the  discretion  of  the  court.  The  order  may  be  that  only 
the  share  of  the  petitioner  shall  be  set  off,  if  the  rest  do  not 
desire  partition ;  in  which  case  he  would,  of  course,  pay  all  the 
costs.  If  there  be  any  thing  to  regret  in  these  provisions,  it  is, 
that  proceedings  in  partition  are  not  made  in  all  respects  chancery 
proceedings ;  for  questions  may  now  arise,  which  will  occasion 
much  doubt  and  difficulty,  as  not  coming  within  the  known 
usages  of  chancery,  and  not  specifically  provided  for  by  statute. 
10.  Execution  of  real  Contracts.  Where  one  or  more  persons 
have  entered  into  a  contract  for  the  sale  and  conveyance  of  land, 
and  one  of  them  di^s  before  executing  the  conveyance,  our  statute 
authorizes  the  executor  or  administrator  of  the  deceased  owner,  if 
there  be  but  one  owner,  or  the  survivors,  if  there  be  more  than 
one  owner,  to  file  a  petition  in  the  court  of  common  pleas,  praying 
for  an  order  for  the  execution  of  the  contract.  The  petition  must 
name  all  the  persons  interested  in  the  contract,  and  describe  the 
land  to  be  conveyed,  with  all  the  circumstances.  No  subpoena, 
issues  ;  but  notice  must  be  personally  served  on  the  parties  inter- 
ested, or  published  three  successive  weeks  in  some  newspaper  of 
general  circulation ;  and  if,  on  hearing  the  case,  the  court  are 
satisfied  that  the  contract  ought  to  be  executed,  they  order  the 
executor,  administrator,  or  survivor,  as  the  case  may  be,  to  exe- 
cute the  deed  contracted  for.  This  deed  must  recite  the  order, 
and  when  duly  executed,  conveys  as  good  a  title  as  could  have 
been  conveyed,  if  death  had  not  intervened.  At  the  same  time, 
the  court  provide  that  the  proportion  of  money  which  would  have 
belonged  to  the  deceased  shall  be  secured  to  his  representatives. 
The  same  statute  provides,  in  like  manner,  for  the  case  where  the 
purchaser  dies  before  the  conveyance  is  executed.  His  heirs  may 
file  their  petition  and  compel  a  conveyance  to  them,  in  the  same 
manner  as  their  ancestor  might  have  done.     It  would  seem  as  if 

(a)  Actof  Apra4,1860. 
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this  right  would  have  existed  without  any  express  provision,  on 
the  general  doctrines  of  specific  performance  to  be  described  here- 
after. There  is  another  statute  which  authorizes  the  guardians 
of  idiots  and  lunatics,  by  application  to  the  court  of  common  pleas, 
to  execute  the  real  contracts  of  such  idiots  or  lunatics,  by  making 
the  proper  conveyances.  The  importance  of  these  provisions  for 
cases  unprovided  for  at  law  is  at  once  perceived.  But  here,  again, 
we  have  such  a  departure  from  the  regular  course  of  chancery 
proceedings,  as  is  likely  to  create  uncertainty ;  and  for  which 
there  is  no  apparent  reason. 

11.  Applicatiana  to  sell  Land.  When  there  is  not  sufficient  per- 
sonal property  to  pay  the  debts  of  a  deceased  person  ;  or  when  it 
is  necessary  for  the  support,  or  will  be  for  the  advantage,  of  a 
minor  that  his  real  estate  shall  be  sold,  our  statute  authorizes  the 
executor,  administrator,  or  guardian,  as  the  case  may  be,  to  file 
his  petition  in  the  court  of  common  pleas,  setting  forth  the  facts 
of  the  case,  and  praying  for  an  order  of  sale.  But  the  course  of 
proceeding  in  such  cases  has  been  sufficieutl}'  described  before, 
when  treating  of  executors,  administrators,  and  guardians,  and 
their  conveyances.  You  will  again  observe,  that  these  applications 
are  not  strictly  chancery  proceedings,  although,  like  them,  com- 
menced by  petition. 

12.  Divorce,  (a)  When  a  husband  or  wife  wishes  to  be  di- 
vorced for  one  of  the  causes  before  enumerated,  our  statute  pi-o- 
vides  that  the  application  shall  be  by  petition,  filed  in  the  supieme 
court,  setting  forth  the  particular  cause.  It  also  declares  that 
proceedings  for  divorce  shall  be  "  as  in  chanc^y''  where  the  con- 
trary is  not  specified.  We  have  seen  that  the  proceedings  under 
the  three  preceding  heads,  though  they  commence  by  petition,  as 
in  chancery,  and  are  in  other  respects  more  analogous  to  chancery 
proceedings  than  to  any  other,  are  nevertheless  peculiar  to  those 
subjects  ;  and  the  same  was  true  of  divorce,  until  the  act  ol  18€4 
declared  that  it  should  be  a  chancery  proceeding.  The  petition 
must  distinctly  set  forth  the  cause  of  application.     If  the  adverse 

Earty  reside  in  the  State,  a  summons  and  copy  of  the  petition  must 
e  personally  served  at  least  six  weeks  before  the  term.  If  out  of 
the  State,  there  is  an  option  to  make  personal  service,  or  give  two 
months'  notice  by  advertisement.  On  the  hearing,  the  confession 
of  neither  party  can  be  received  as  evidence,  for  fear  of  collusion. 
The  facts  must  be  proved  by  witnesses  testifying  orally  in  court,  if 
their  attendance  can  be  procured ;  otherwise,  their  depositions  may 
be  taken.  The  marriage  itself  must  be  first  proved  ;  but  evidence 
of  cohabitation  as  reputed  man  and  wife  will  be  sufBeient  for  this 

(a)  SeePage  on  Dirorce;  Bishop  on  Marriage  and  Dirorce.  As  to  allowanoe, 
pendente  lite,  aee  D'Arusmont's  case,  8  West.  Law.  Jour.  588.  Proceedings  in  divorce 
are  not  affected  by  the  Code.  Ftir  points  of  practice,  see  Lattier  v.  Lattier,  5  Ohio, 
688;  Tappan  v.  Tappan,  6  Ohio  State,  04.  A  decree  from  the  bonds  of  matrinionj, 
although  sustained  by  fraud  and  false  testimony,  cannot  be  set  aside  on  an  original 
bill  filed  at  a  subsequent  term.  Parish  v.  Parish,  9  Ohio  State,  684.  See  on  tlie  sub- 
ject of  divorce  generally,  antey  §  105. 
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purpose*  If  there  be  good  reason,  the  court  will  malce  an  order 
for  the  support  of  the  wife  during  the  pendency  of  the  petition ; 
and  in  the  final  decree,  the  support  of  the  wife  and  the  custody 
of  the  children  are  permanently  provided  for. 

IS.  Perpetuation  of  Testimony,  (a)  Where  no  suit  is  pending, 
but  it  is  apprehended  that  litigation  may  arise,  and  that  testimony 
now  accessible  may  then  be  lost,  our  statute  authorizes  the  filing 
of  a  bill  to  perpetuate  such  testimony.  The  bill  must  specially 
describe  the  subject-matter  to  which  the  testimony  relates,  and 
name  all  the  parties  interested  therein,  if  known ;  if  not,  they 
must  be  described  as  well  as  the  case  admits  of.  They  are  brought 
before  the  court  as  in  other  chancery  proceedings.  The  plaintifiE 
then  files  the  names  of  the  witnesses,  and  the  interrogatories  to  be 
put  to  each  ;  and  the  defendant,  or  if  he  has  not  had  actual  notice, 
some  attorney  appointed  by  the  court  and  compensated  by  the 
plaintiflF,  files  cross-interrogatories.  These  are  forwarded  to  the 
person  authorized  to  take  the  deposition,  who  must  either  be  a 
master  commissioner  of  this  State,  or  some  person  specially  author- 
ized by  a  dedimuB  poteatatem.  The  witnesses  are  to  answer  no 
other  questions  than  those  thus  filed.  If  the  court  are  satisfied 
that  the  depositions  have  been  properly  taken,  they  order  them 
to  be  made  part  of  the  record  in  the  cause ;  and  thereafter,  the 
originals  or  certified  copies  may  be  used  in  any  suit  in  law  or 
chancery,  between  the  same  parties  or  privies,  touching  the  same 
subject-matter ;  provided  the  original  witnesses  cannot  be  had.  It 
is  further  provided,  that  if,  after  filing  the  bill,  it  be  made  to  ap- 
pear that  any  witness  is  old,  infirm,  or  about  to  leave  the  State, 
the  court  may  forthwith,  before  the  appearance  of  the  defendant, 
order  his  deposition  to  be  taken  de  bene  esse  ;  that  is,  provision- 
ally, to  be  used  if  need  be.  This  mode  of  perpetuating  testimony 
is  a  chancery  proceeding  of  ancient  usage  :  but  it  is  seldom  re- 
sorted to  in  this  State,  because  our  statutes  provide  other  methods 
attended  with  less  trouble,  which  I  will  now  describe.  1.  By  the 
act  providing  a  mode  of  perpetuating  testimony,  two  associate 
judges  are  authorized  to  take  the  deposition  of  any  person  resid- 
ing within  their  county,  "  to  perpetuate  the  remembrance  of  any 
fact,  matter,  or  thing."  They  are  to  cause  all  persons  interested 
in  the  subject-matter  to  be  "  duly  notified,"  that  they  may  attend 
and  cross-examine.  The  questions  and  answers  must  be  reduced 
to  writing.  Within  sixty  days,  the  deposition,  if  it  relate  to  land, 
must  be  recorded  in  the  recorder's  ofl&ce ;  if  to  other  property,  in 
the  clerk's  ofi&ce :  and  thereafter,  the  original  or  a  certified  copy 
may  be  used  "  in  any  cause  to  which  it  may  relate,"  if  the  witness 
cannot  be  had.  If  there  be  no  two  associate  judges  disinterested, 
two  justices  of  the  peace  may  oflBciate.  If  the  opposite  party 
was  not  present  at  the  taking,  the  deposition  is  open  to  all  legal 
objections.     2.  By  the  act  enabling  landholders  to  perpetuate  tes- 

(a)  See  2  Story  on  Equity,  ch.  41.  The  provisionB  of  the  Code  are  not  sabstaa- 
tiaUy  different.    $363-0. 
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timony,  if  landmarks  be  in  a  '^  perishable  condition/'  or  actually 
'^  destroyed,"  and  the  owner  wishes  to  plant  new  ones,  he  may 
apply  to  the  county  surveyor,  who  has  authority  to  compel  the 
attendance  of  witnesses,  even  from  other  counties,  and  take  their 
depositions.  All  adjoining  owners  are  entitled  to  twenty  days' 
notice.  If  non-resident,  or  unknown,  publication  must  be  made. 
The  landmarks  are  estabUshed  and  a  survey  made,  pursuant  to 
the  testimony.  The  plat  and  depositions  are  then  recorded  ;  and 
thereafter,  the  originals  or  certified  copies  may  be  used  as  evi- 
dence in  any  subsequent  litigation  touching  the  same  subject-mat- 
ter, provided  the  witnesses  cannot  then  be  had. 

14.  Discovery,  (a)  We  have  already  seen  that  one  of  the  marked 
peculiarities  of  chancery  proceedings  is,  that  each  of  the  parties  is 
entitled  to  the  testimony  of  the  other  under  oath.  Every  bill,  there- 
fore, as  it  requires  an  answer  under  oath  from  the  other  party,  is  so 
far  a  bill  of  discovery ;  for  while  it  prays  for  relief  sls  the  main  ob- 
ject, it  calls  upon  the  defendant  to  discover  or  disclose  the  facts 
upon  which  the  claim  for  relief  rests :  but  the  bill  of  discovery 
properly  so  called,  and  of  which  I  am  now  speaking,  is  that  which 
is  resorted  to  when  the  discovery  is  the  main  object,  and  no  relief 
is  prayed  for  but  what  results  from  the  discoveiy  itself.  The  cases 
proper  for  such  a  bill  are  the  two  following :  1.  Where  the  plaintiflF 
is  entitled  to  the  production  of  deeds  or  other  writings  in  the  cus- 
tody of  the  defendant.  Formerly,  courts  of  law  had  no  power  to 
compel  the  production  of  such  things,  and  a  bill  of  discovery  was 
the  only  resource.  But  our  statute  authorizes  our  courts,  in  the 
trial  of  actions  at  law,  on  motion  and  ten  days'  notice,  to  compel  the 
parties  to  produce  books  or  writings  in  their  possession,  in  all  cases 
where  courts  of  chancery  would  compel  their  production ;  and  if 
either  party  refuses,  he  may  be  nonsuited  or  defaulted,  as  the  case 
may  be.  This  provision  has,  in  a  great  measure,  superseded  bills 
of  discovery  to  compel  the  production  of  books  and  papers.  2. 
Where  the  plaintiff,  in  a  suit  at  law,  pending  or  expected,  between 
him  and  the  defendant,  finds  it  necessary,  in  order  to  establish  his 
claim  or  defence,  to  avail  himself  oi  facts  resting  solely  in  the  knowl- 
edge of  the  defendant.  In  such  case,  he  files  his  bill  of  discovery 
to  aid  the  jurisdiction  of  the  court  of  law,  which  cannot  compel  a 
party  to  testify.  This  is  a  strong  illustration  of  what  is  meant  by 
the  assistant  jurisdiction  of  chancery.  It  enables  courts  of  law 
to  do  justice  in  cases  where  it  would  be  otherwise  impossible. 
Numerous  business  transactions  will  at  once  suggest  themselves, 
of  which  none  can  have  any  knowledge  but  the  parties  themselves. 
The  payment  of  money,  for  example,  without  taking  a  receipt,  may 
often  render  it  necessary  to  put  the  party  who  received  it  to  his 
oath ;  and  our  statute  against  gaming  specially  authorizes  the  loser 
to  bring  an  action  against  the  winner,  and  file  a  bill  of  discovery 
in  aid  thereof.    In  fact,  until  the  arbitrary  but  inflexible  rule,  that 

(a)  See  2  Stoty  on  Equity,  eh.  17  and  41 ;  Hare  on  DiflcoTery ;  Wigram  on  Dis- 
covery. 
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parties  shall  not  be  witnesses  in  courts  of  law,  shall  be  abolished, 
this  class  of  bills  of  discovery  must  be  frequently  resorted  to.  The 
form  of  the  bill  does  not  differ  materially  from  other  bills.  It 
must  state  enough  to  show  that  the  discovery  is  material,  and  that 
the  facts  cannot  be  otherwise  proved.  An  affidavit  is  not  neces- 
sary, unless  the  bill  prays  for  relief,  in  addition  to  the  discovery. 
If  the  bill  be  for  discovery  merely,  and  the  defendant  would  avoid 
answering,  he  may  demur ;  but  if  the  court  think  the  plaintiff  en- 
titled to  the  discovery,  they  will  enforce  an  answer  by  attachment 
and  sequestration.  If  the  answer  be  insufficient,  it  may  be  excepted 
to,  until  made  sufficient.  The  whole  object  of  the  bill  is  then  at- 
tained, and  there  is  no  decree  except  for  costs,  which  are  always 
paid  by  the  plaintiff.  The  answer  is  laid  before  the  jury,  together 
with  the  bill,  as  if  it  were  a  deposition,  and  both  parties  may  avail 
themselves  of  it  The  party  answering  cannot  be  prohibited  from 
using  his  own  testimony,  which  has  been  called  out  by* the  other 
party.  The  doctrine  of  our  court  is  thus  stated :  (a)  "  The  bill, 
if  it  contain  any  facts  useful  to  the  defendant,  is  evidence  for  him 
against  the  plaintiff.  The  answer  of  the  defendant  is  evidence  for 
him,  so  far  as  it  is  responsive  to  the  call  in  the  bill,  or  connected 
necessarily  with  the  responsive  matter,  or  explanatory  of  it."  It 
will  be  seen,  therefore,  that  a  bill  of  discovery  may  be  suicidal  in  its 
operation  ;  for  a  dishonest  man  may  thus  swear  himself  clear.  It 
is  a  well-settled  principle  in  equity,  that  when  a  court  of  chancery 
have  obtained  jurisdiction  of  a  cause  for  any  purpose,  it  may  be 
retained  for  all  purposes,  in  order  to  avoid  a  multiplicity  of  suits. 
It  follows,  therefore,  that  the  party  who  would  be  plaintiff  in  an 
action  at  law,  may,  by  adding  a  prayer  of  relief  to  that  of  discovery, 
avoid  the  necessity  of  an  action  at  law  ;  and  the  consequence  is, 
that  bills  of  discovery  in  aid  of  actions  at  law  are  chiefly  resorted 
to  by  defendants,  who  cannot  choose  their  tribunal  in  the  first 
instance. 

16.  Specific  Performance,  (J)     When  a  party  to  a  contract  re- 
fa)  Methodist  Church  v.  Wood,  5  Ohio,  288. 

(6)  Fry  on  the  Specific  Performance  of  Contracts.  This  question  most  frequently 
relates  to  real  contracts.  2  Storj,  Eq.  ch.  18.  Real  contracts  are  those  which  relate  , 
to  the  title,  and  not  contracts  to  clear  land,  or  to  build  and  repair,  or  to  pay  rent. 
Bridf^man  v.  Wells,  18  Ohio,  43.  Where  money  was  to  have  been  paid,  and  a  long 
time  has  elapsed,  without  excuse,  an  oflfer  to  pay,  with  interest,  will  not  be  sufficient. 
Bees  V.  Smith,  1  Ohio,  124  ;  Ludlow  v.  Cooper,  13  id.  552  ;  Hutchinson  v.  M'Nutt,  1 
id.  14 ;  Curtis  v,  Cisna,  id.  420.  In  Williams  v.  Campion,  0  Ohio,  169,  the  court  say  : 
"  Lapse  of  time  never  extinguishes  the  rights  of  the  parties,  merely  as  lapse  of  time. 
It  does  so  when  the  time  for  doing  an  act  is  fixed,  and  the  party  to  whom  it  is  to  be 
performed  forthwith  evinces  his  intention  to  put  an  end  to  the  agreement  so  soon  as 
the  failure  to  perform  has  occurred."  Time  is  held  to  be  of  the  essence  of  the  con- 
tract, when  the  parties  have  expressly  made  it  so  by  an  agreement  to  forfeit  if  not 
punctual,  or  something  of  like  nature.  Scott  v.  Fields,  7  Ohio,  pt.  2,  90 ;  Felter  v, 
Weybright,  8  id.  167  ;  Conway  o.  Case,  22  III.  127 ;  Steele  v.  Biggs,  22  id.  643.  See 
Emerson  v.  Slater,  22  How.  28.  And  where  there  is  no  such  express  stinulation,  a 
prompt  demand  and  notice  may  be  equivalent  Rummington  v.  Kelly,  7  Ohio,  pt.  2, 
97.  But  where  time  is  not  thus  made  of  the  essence  of  the  contract,  the  question  of 
enforcing  becomes  one  of  laches  merely.  Wilson  v.  Tappan,  6  Ohio,  172 ;  Ohio  r;. 
Baum,  id.  883;  Higby  v,  Whitaker,  8  id.  198;  Brewer  v.  Connecticut,  9  id.  189; 
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fuses  to  comply  with  his  part  of  it,  the  other  party,  in  a  court  of 
law,  can  only  recover  damages  for  the  non-performance.  The  jury 
will  say  how  much  injury  he  has  sustained,  and  the  court  will 
adjudge  that  he  recover  so  much  in  money  from  the  delinquent 
party.  This  is  the  only  remedy  which  courts  of  law  can  adminis- 
ter. But  a  court  of  chancery  is  empowered  to  compel  a  specific 
performance  of  the  contract  according  to  its  terms ;  and  in  the 
opinion  of  Lord  Hardwicke,  this  is  the  most  useful  head  of  chan- 
cery jurisdiction.  The  leading  rules  by  which  chancery  is  gov- 
erned in  decreeing  a  specific  performance  of  contracts  are  these : 
1.  The  contract  must  be  fair  and  honest  in  the  outset.  The  man 
who  asks  equity  must  do  equity.  The  court  will  always  relieve 
against  fraud,  but  never  aid  in  giving  it  eflfect.  2.  The  contract 
must  be  to  do  some  particular  and  specific  thing ;  that  is,  to  exe- 
cute a  deed,  remove  an  incumbrance,  or  the  like.  For  if  the 
agreement  be  general,  as  to  pay  money  or  indemnify  against  loss, 
or  the  like,  pecuniary  damages  would  be  an  adequate  remedy,  and 
there  is  no  occasion  for  resorting  to  chancery.  3.  For  the  same 
reason,  if  the  contract  relate  to  personal  property  merely,  as  to 
deliver  stock  and  merchandise,  chancery  will  seldom  interfere. 
Even  in  such  cases,  however,  if  legal  damages  would  be  mani- 
festly inadequate,  the  court  will  compel  a  specific  performance. 
4.  The  plaintiff  must  show  that  he  has  fully  performed  his  part  of 
the  contract,  if  his  performance  is  to  precede  that  of  the  other ; 
and  if  not,  that  he  always  has  been,  and  still  is,  ready  to  per- 
foim,  when  the  other  has  performed.  It  may,  perhaps,  be  asked 
why  there  should  be  any  restriction  upon  the  power  to  decree  a 
specific  performance  of  any  valid  contracts  ?  Why  may  not  the 
party  complaining  have  his  option  in  all  cases,  to  seek  redi'c.ss  in 
chancery  or  at  law  ?  There  is  certainly  no  reason,  on  principles 
of  natural  justice,  why  every  man  who  makes  a  binding  contract, 
whatever  be  the  subject-matter,  should  not  be  compelled  to  perform 
it  specifically,  instead  of  paying  damages,  if  the  other  party  should 

Brock  V.  Hidy,  18  Ohio  State,  806.  And  the  excoee  for  delay  must  be  a  reasonable 
one.  House  v.  Beatty,  7  Ohio,  pt  2,  84 ;  Scott  v.  Barber,  14  Ohio.  647 ;  Henry  v. 
Conn,  12  id.  193;  Brown  v.  Haines,  12  id.  1:  Gibbs  v.  Champion.  8  id.  336.  Inade- 
quacy of  price  is  no  obieution,  where  each  party  had  equal  means  of  knowledge. 
Qallowsy  r.  Barr,  12  Oliio,  864.  See  Watkins  v.  Collins,  11  id.  81.  For  other  appli- 
cations of  tiie  doctrine  of  specific  performance  depending  chiefly  upon  the  maxim  of 
doing  equity  before  asking  it,  see  Evans  v.  Strode,  11  Ohio,  480;  Williams  r.  Cham- 
pion. 6  id.  109 ;  Townsend  v.  Alexander,  2  id.  18 ;  Tierman  v.  Beam,  id.  883 ;  Edwards 
V.  Morris,  1  id.  624 ;  Howard  r.  Babcock,  7  id.  pt.  2,  73 ;  Fuller  v.  Perkins,  7  id.  pt  2, 
196  ;  Huntington  u.  Rogers,  9  Ohio  State, 611.  Where  the  vendor  has  disabled  him- 
self from  conveying,  the  rule  of  compensation  is  the  value  of  the  land  at  the  contract 
time  of  conveying.  Dustin  v.  Newcomer,  8  Ohio,  49.  Where  the  contract  is  silent 
as  to  taxes,  the  vendor  must  pay  them  until  conveyance.  Wilson  v.  Tappan,  6  Ohio, 
172.  As  to  parties,  see  Este  p.  Strong,  2  Ohio,  401 ;  Massie  v,  Donaldson,  8  id.  377. 
A  court  of  general  chancery  powers  may  decree  specific  performance  of  agreements 
to  convey  lands  lying  out  of  the  State,  if  all  the  parties  are  within  its  jurisdictioa, 
and  have  been  served  with  process.  Penn.  v.  Hay  ward,  14  Ohio  State,  302.  But 
though  coufts  of  equity  do  not  ordinarily  grant  specific  performance  of  contracts  for 
the  delivery  of  articles  of  personal  property,  it  will  be  aone  when  the  legal  remedy 
is  inadequate.    Coe  v,  C6L,  P.  &  I.  R.  B.  Co.,  10  Ohio  Sute»  372. 
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SO  elect.  It  would  seem  reasonable  that  the  option  should  be  with 
the  obligee,  rather  than  with  the  obligor.  But  the  precedents  have 
established  the  above  distinctions,  and  in  so  doing,  have  only  fol- 
lowed up  the  principle  of  not  granting  relief  in  equity^  where  relief 
could  be  obtained  at  law. 

16.  Accounts,  (a)  In  all  matters  of  account,  courts  of  chan- 
cery have  concurrent  jurisdiction  with  courts  of  law.  To  consti- 
tute an  account,  there  must  be  a  series  of  mutual  transactions; 
for  a  single  dealing  will  not  make  an  account ;  nor  will  several 
distinct  matters  all  on  one  side.  There  must  be  both  debits  and 
credits;  and  hence  accounts  are  inconvenient  matters  to  be  sub- 
mitted to  a  jury.  Twelve  men  cannot  investigate  such  transac- 
tions as  well  as  one  experienced  accountant.  And  this  is  the 
reason  why  chancery  takes  jurisdiction.  By  referring  accounts  to 
a  master  for  adjustment,  the  most  complicated  transactions  are 
readily  unravelled,  and  the  result  presented  to  the  court  for  adju- 
dication. Accordingly,  when  parties  disagree  as  to  matters  of 
account,  or  when  one  refuses  to  render  an  account  to  the  other,  the 
proper  resort  is  to  chancery.  But  it  is  a  general  rule  that  a 
stated  or  settled  account  will  not  be  opened,  unless  upon  a  dis- 
tinct allegation  of  fraud  or  error.  If  you  desire  to  have  an 
account  opened  on  the  ground  of  error,  your  application,  techni- 
cally speaking,  is  for  leave  to  surcharge  and  falsify.  To  surcharge 
is  to  supply  an  item  which  has  been  omitted  ;  and  to  falsify,  is  to 
strike  out  or  alter  a  charge  which  is  wrong.  All  such  corrections 
should  be  specified  in  the  bill,  that  the  defendant  may  be  prepared 
to  meet  them  ;  and  the  burden  of  proof  falls  on  the  plaintiff.  If 
you  reflect  how  great  a  variety  of  controversies  may  involve  mat- 
ters of  account  among  their  details,  and  then  remember  that  when 
a  court  of  chancery  has  obtained  jurisdiction  of  a  case  for  any 
purpose,  it  may  be  retained  for  all  purposes,  you  will  readily  per- 
ceive that  this  must  be  a  very  prolific  source  of  chancery  jurisdic- 
tion. We  have  no  statutory  provision  respecting  accounts,  except 
that  heretofore  mentioned,  which  authorizes  a  party  to  swear  to  his 
own  accounts  of  not  more  than  eighteen  months'  standing. 

17.  Partnership  Affairs.  (J)  The  ground  on  which  chancery 
originally  assumed  jurisdiction  of  partnership  transactions,  was, 
that  they  usually  involve  matters  of  account  of  a  complicated 
character ;  but  jurisdiction  is  now  exercised  on  many  other 
grounds.  The  general  principles  of  partnership  have  been  al- 
ready stated.  I  shall  here  only  refer  to  the  leading  occasions  of 
chancery  interference.  1.  If  partnership  capital  be  invested  in 
land  for  the  use  of  the  firm,  chanceiy  will  treat  it  as  pereonal 
property,  so  far  as  respects  the  rights  of  creditors.  2.  If  a  part- 
nership creditor  attempt  to  make  his  debt  out  of  an  individual 
partner,  before  the  firm  property  has  been  exhausted,  chancery  will 

ia)  See  1  Story  on  Equity,  chap.  8. 
b)  See  ante,  lee.  18;  1  Story  on  Equity,  chap.  16. 
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prevent  him.  3.  If  a  private  creditor  of  one  partner  attempt  to 
make  his  debt  out  of  the  firm,  before  all  the  firm  debts  have  been 
paid,  chancery  will  prevent  him.  He  can  only  reach  his  debtor's 
distributive  share  after  a  final  settlement.  4.  As  one  partner  can- 
not sue  the  firm,  and  as  one  firm  cannot  sue  another  at  law,  when 
the  same  person  is  a  member  of  both,  chancery  will  grant  relief 
when  such  occasions  arise.  6.  In  a  very  strong  case,  chancery 
will  restrain  an  unreasonable  dissolution  of  partnership,  though 
there  be  no  agreement  to  the  contrary.  6.  When  one  of  the  part- 
ners becomes  insane,  or  grossly  violates  his  faith,  or  the  business 
has  become  ruinous  or  impracticable,  chancery  will  enforce  a  dis- 
solution, though  there  be  an  agreement  to  the  contrary ;  and  will 
appoint  a  receiver  to  wind  up  the  concerns.  7.  After  a  dissolu- 
tion, compulsory  or  otherwise,  chancery  will  restrain  a  partner 
from  using  the  partnership  name  for  any  other  purpose  than  to 
close  the  concerns.  All  these  points  have  been  before  referred  to 
in  the  lecture  on  partnerships;  but  I  have  recapitulated  them  here, 
because  they  form  an  important  head  of  chancery  jurisdiction. 

18.  Accident  or  Mistake,  (a)  As  no  human  prudence  or  t^aga- 
city  can  at  all  times  guard  against  contingencies,  it  is  right  that 
there  should  be  means  of  obtaining  relief  against  the  hardsMps 
they  may  occasion.  Yet  courts  of  law  have  little  latitude  in  this 
respect ;  for  their  rules  are  generally  inflexible,  and  must  be  rig- 
orously enforced ;  but  not  so  with  courts  of  chancery ;  one  of 
their  most  beneficent  functions  is  to  rectify  mistakes  and  relieve 
against  accidents ;  and  I  shall  refer  to  the  leading  occasions  of 
interference.  1.  When  a  written  instrument  or  security  has  been 
concealed  or  lost,  chancery  will  add  in  discovering  it ;  and  when 
this  cannot  be  done,  will,  if  possible,  supply  its  place.  2.  When 
the  performance  of  agreements  or  conditions  becomes  impossible 
by  the  act  of  God,  chancery  will  relieve  against  the  consequences 
of  non-performance.  But,  generally  speaking,  death  is  not  one  of 
the  accidents  which  lay  the  foundation  of  such  relief.  8.  When 
an  instrument  or  power  has  been  defectively  executed  or  conferred, 
chancery  will  supply  the  deficiency  according  to  the  intention  of 
the  parties  ;  but  this,  of  course,  does  not  extend  to  judicial  mis- 
takes. 4.  When  powers  created  by  will  cannot  be  executed  liter- 
ally, chancery  will  direct  them  to  be  executed  ms  nearly  as  may  Ije. 

(a)  On  the  general  subject,  see  1  Story,  Eq.  ch.  4,  6.  Where  by  fraud  or  mistake 
a  deed  is  ao  drawn  as  not  to  express  the  intention  of  the  parties,  chancery  will  cor- 
rect it.  Hunt  V.  Freeman,  1  Ohio,  490;  Barr  v.  Hatch,  3  id.  627 ;  Pugh  v.  Cheseldine, 
11  id.  100;  Shroll  v.  Klinker,  15  id.  162.  Parol  proof  is  admissible  to  establish  the 
mistake.  Davenport  v,  Sovil,  6  Ohio  State,  459.  And  a  mortgage  may  be  reformed, 
even  after  a  decree  of  a  sale  and  the  execution  of  a  deed  in  pursuance  of  the  decree. 
Id.  Bat  while  chancery  will  relieve  against  the  defective  execution  of  a  power,  it 
cannot  supply  the  want  of  power,  as  where  the  order  of  court,  for  example,  was  de- 
fective. Tierman  r.  Beam,  2  Ohio,  883.  Where  the  misUke  was  occasioned  by 
ignorance,  without  fault,  it  willibe  corrected,  unless  the  rights  of  third  persons  have 
intervened.  Bigelow  v.  Barr,  4  Ohio,  868;  Williams  v.  Champion,  6  id.  169.  See 
act  of  March  10,  1859,  to  authorize  courts  to  give  effect  to  the  intention  of  parties 
and  officers  by  curing  defects,  omissions,  and  errors  in  instruments  and  proceedings. 
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This  is  technically  called  the  doctrine  of  cy  pres.  But  the  mis- 
takes relieved  against  are  chiefly  in  matters  oi  fact ;  for  chancery  sel- 
dom relieves  against  mistakes  at  law.  6.  Chancery  will  not  relieve 
a  person  who  has  mistaken  or  lost  his  defence  at  law,  whether  it  be 
from  negligence  or  ignorance  ;  it  never  aids  negligence,  and  seldom 
ignorance.  These  rules  sufficiently  illustrate  the  limits  of  chancery 
jurisdiction  over  accidents  and  mistakes.  Perhaps  they  may  all 
be  reduced  to  this  one  general  principle,  that  chancery  will  always 
relieve  a  person  against  the  consequences  of  any  accident  or  mis- 
take, not  occasioned  by  his  own  fault,  when  such  relief  will  not  do 
injustice  to  third  persons. 

19.  Fraud,  (a)  Fraud  signifies  any  kind  of  artifice,  surprise, 
trick,  cunning,  dissembling,  or  misrepresentation,  by  which  an- 
other is  cheated  or  deceived,  to  his  pecuniary  damage.  The  law, 
as  before  observed,  abhors  fraud  as  much  as  equity  does ;  but 
chancery  possesses  by  far  the  most  efficient  means  of  detecting  and 
relieving  against  it.  Both  its  preventive  and  searching  powers  are 
often  beneficially  exerted  for  this  purpose  ;  and  I  shall  refer  to  the 
leading  rules  established  on  this  subject.  1.  Chancery  takes  spe- 
cial cognizance  of  all  persons  in  confidential  relations,  as  trustees, 
guardians,  executors,  and  the  like;  and  prevents  them  from  taking 
advantage  of  those  whose  interests  are  committed  to  their  keeping. 
2.  When  a  person  has  a  right  liable  to  be  controverted  by  different 
persons  in  different  actions  ;  or  where  there  have  been  repeated 
attempts  to  litigate  the  same  question,  as  in  ejectment,  chancery 
will  take  jurisdiction,  and  effect  a  final  adjustment.  The  bill  filed 
in  such  case  is  called  a  bill  of  peace  ;  (5)  which  may  always  be 
resorted  to  in  order  to  avoid  a  multiplicity  of  suits.  8.  When  two 
or  more  persons  claim  the  same  debt  or  duty  from  a  third,  and 
the  latter  knows  not  to  which  of  them  he  ought  to  render  it,  chan- 
cery will  compel  the  claimants  to  have  their  respective  rights  de- 
termined by  judicial  decision,  and  the  bill  filed  in  such  case  is 
called  a  bill  of  interpleader,  (c?)  The  case  of  a  stake-holder  fur- 
nishes a  familiar  illustration.  4.  When  a  person  is  apprehensive, 
of  being  subjected  to  future  inconvenience,  by  the  neglect,  inadver- 
tence, or  culpability  of  another,  he  may  resort  to  chancery  to  have 
his  apprehensions  yiieted.  The  bill  filed  in  such  case  is  called  a 
bill  quia  timet,  (d)  The  case  of  a  bill  to  prevent  the  executor  of  a 
deceased  debtor  from  misapplying  the  assets,  is  a  familiar  illus- 
tration. 5.  Where  one  creditor  has  a  debt  secured  by  two  dis- 
tinct funds,  and  another  creditor  of  the  same  debtor  can  resort  to 
only  one  of  these  funds,  chancery  will  compel  the  former  to  resort 
first  to  the  fund  which  the  latter  cannot  touch.  This  is  called 
marshalling  securities,  (e)     The  foregoing  rules  sufficiently  Ulus- 

o)  1  Story  on  Equity  chap.  6,  7,  ante,  §  1T7. 

b)  See  2  Story  on  Equity,  chap.  22. 

c)  See  2  Story  on  Equity,  chap.  20. 
id)  See  2  Story  on  Equity,  chap.  21. 
(e)  FaMett  v.  Traber,  20  Ohio,  540;  Doyle  v.  Maipby,  22  111.  602. 
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trate  the  power  of  chancery  to  prevent  fraud.  There  are  others 
desit^ned  to  relieve  against  it  when  committed.  Thus,  if  an  award, 
verdict,  judgment,  or  decree  be  fraudulently  obtained,  chancery 
will  always  set  it  aside  ;  for  the  doctrine  is,  that  fraud  shall  have 
no  sure  asylum,  even  in  the  most  solemn  determinations  known 
to  the  law.  But  fraud  most  frequently  occurs  in  contracts  ;  and 
there  the  general  rule  is,  that  fraud  vitiates  everything  it  touches. 
We  have  already  examined  the  statute  for  the  prevention  of  frauds; 
but  chancery  will  relieve  against  many  contracts  which  do  not 
necessarily  infringe  that  statute  ;  and  the  following  rules  apply  to 
such  cases:  1.  It  makes  no  difference  whether  the  fraud  affects  the 
whole  contract  or  only  a  part.  Chancery  will  not  undertake  to 
apportion  fraud  ;  the  contract  will  not  be  sustained  in  part,  and  set 
aside  in  part.  It  must  stand  or  fall  together.  This  is  the  lan- 
guage commonly  used  ;  but  I  see  no  good  reason  why  in  chancery 
a  contract  may  not  be  upheld  in  part  and  rescinded  in  part.  In 
law,  there  is  a  technical  reason ;  but  a  decree  can  rise  above 
technicality.  2.  It  makes  no  difference  whether  the  fraud  arise 
from  a  suppression  of  truth  or  assertion  of  falsehood.  If  an 
unfair  advantage  be  obtained  in  either  way,  chancery  will  relieve 
against  it.  3.  Chancery  will  sometimes  relieve  a  party  who  was 
ignorant  of  his  rights  at  the  time  of  contracting,  though  no 
fraud  was  intended  by  the  other  party.  But  mere  mental  im- 
becility, whether  resulting  from  old  age  or  intoxication,  will 
not  be  sufficient  to  set  aside  a  contract,  without  some  proof 
of  actual  imposition.  On  this  point,  however,  there  is  some 
doubt.  4.  When  one  peraon  stands  silently  by,  and  sees  another 
purchasing  or  improving  property  under  a  mistaken  belief  of 
title,  which  he  might  correct,  this  very  silence  will  be  treated 
as  a  fraud,  (a)  6.  Mere  inadequacy  of  consideration  will  not 
be  proof  of  fraud.  It  must  either  be  so  palpably  gross  as  to  create 
a  violent  presumption  of  imposition,  or  there  must  be  proof  of 
actual  imposition.  But,  as  against  creditors  and  subsequent  pur- 
chasers, a  total  want  of  consideration  will  avoid  any  contract. 
6.  When  a  contract  contains  a  stipulation  by  vrz,y  oi  penalty  or  for- 
feiture for  non-performance,  chancery  will  relieve  against  it  by  con- 
fining the  other  party  to  reasonable  damages.  But  if  the  stipula- 
tion, though  in  form  a  penalty,  be  in  fact  an  agreed  liquidation  of 
damages  between  the  parties,  chan6ery  will  not  interfere.  For- 
merly, the  only  relief  in  such  cases  was  in  chancery ;  but  we  have 
seen  that  our  statute  furnishes  a  complete  remedy  at  law  upon  all 
penal  contracts,  by  allowing  the  party,  while  he  takes  judgment  for 
the  entire  penalty,  to  have  execution  for  only  so  much  as  a  jury 
shall  find  in  their  verdict.  7.  In  sales  at  auction,  where  all  the 
bidders  except  the  purchaser  are  merely  puffers  employed  to  en- 
hance the  price,  the  sale  will  be  set  aside  as  fraudulent  against 
the  buyer ;  but  if  there  be  real  bidders  in  competition,  the  mere 

(a)  Blake  v.  Dayit,  20  Ohio,  281 ;  onto,  p.  442,  note  (a) 
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fact  of  employing  a  puffer  will  not  render  the  sale  fraudulent. 
Also  when  the  bidders  enter  into  a  combination  not  to  bid  against 
each  other,  in  order  to  buy  cheap  and  share  the  profits,  the  sale 
will  be  treated  as  fraudulent  against  the  seller.  The  design  of  a 
sale  at  public  auction  is  to  produce  fair  competition,  that  property 
may  bring  what  it  is  worth  ;  and  whatever  tends  to  prevent  such 
competition  is  treated  as  a  fraud. 

20.  Trusts.  The  nature  of  trusts,  and  of  the  chancery  jurisdic- 
tion exercised  over  them,  has  already  been  suflBcientl}'  discussed 
in  the  lecture  on  equitable  estates.  Had  we  time  to  go  back  to  the 
history  of  uses  and  trusts,  we  should  find  that  in  the  early  strug- 
gle between  law  and  chancery  jurisdiction,  the  latter  sustained 
itself  more  on  account  of  its  salutary  power  over  trusts  than  for 
all  other  reasons  put  together.  I  recur  to  the  subject  here  merely 
for  the  purpose  of  filling  up  the  enumeration  of  the  subjects  of 
jurisdiction.  The  proceedings  must  of  courae  be  as  various  as  the 
nature  and  objects  of  the  trust  may  require.  The  general  princi- 
ple, however,  is,  that  courts  of  law  have  no  power  to  superintend 
the  execution  of  trusts  ;  but  all  persons  acting  in  the  capacity  of 
trustees  are  amenable  to  courts  of  chancery  at  the  instance  of  any 
person  aggrieved  ;  and  it  makes  no  difference  whether  the  trust  is 
express  or  implied  ;  both  being  equally  and  exclusively  the  sub- 
jects of  chancery  jurisdiction. 

21.  Personal  Relations,  As  a  general  rule,  courts  of  chancery 
in  this  country  have  very  little  concern  with  personal  relations,  as 
will  be  obvious  from  the  view  heretofore  taken  of  these  relations. 
There  are,  however,  some  exceptions,  with  respect  to  infants, 
idiots,  and  lunatics,  married  women,  apprentices,  and  slaves,  on 
account  of  the  comparatively  helpless  condition  in  which  they  are 
placed  either  by  nature  or  by  law,  and  the  peculiarly  confidential 
relations  which  they  sustain  towards  other  persons  ;  though  proba- 
bly all  the  occasions  of  chancery  interference,  where  these  rela- 
tions exist,  may  be  referred  to  one  of  the  three  heads  of  injunction, 
fraud,  or  trust.  And  the  same  may  be  said  with  respect  to  the 
jurisdiction  which  chancery  exercises  over  corporations,  particu- 
larly of  a  charitable  kind.  I  shall  not,  therefore,  take  up  time 
with  repeating  what  has  been  suflSciently  explained  under  pre- 
ceding heads.  Here,  then,  terminates  our  view  of  chancery  pro- 
ceedings. My  object  has  been  to  place  before  your  minds  a 
general  but  distinct  outline  of  these  proceedings,  without  perplex- 
ing your  memory  with  details.  If  I  have  succeeded  in  this 
attempt,  you  are  probably  ready  to  concur  with  me  in  the  remarks 
with  which  I  commenced,  as  to  the  immense  superiority  of  these 
proceedings  over  proceedings  at  law.  Not  only  are  they  so  much 
more  simple,  that  they  may  be  understood  in  perhaps  one-tenth 
part  of  the  time  required  by  the  latter,  but  the  remedies  they 
furnish  are  more  convenient  and  efficient,  in  about  the  same 
proportion.  What  an  admirable  system  of  remedial  law  might, 
therefore,  be  formed,  by  an  amalgamation  of  the  two  systems  to* 
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gether,  so  as  to  apply  the  forms  of  chancery  piocedare  to  the 
principles  of  law  and  equity  combined ! 


LECTUKE   XXXIX. 

ADMIRALTY    PROCEEDINGS,  (a) 

§  228.  Sui^'ect  of  Admiralty  Jurisdiction.  In  my  lecture  on 
the  judicial  department,  I  stated  that  admiralty  jurisdiction,  so  fsir 
as  locality  is  concerned,  now  embraces  not  only  all  tide-waters, 
but  also  all  public  navigable  rivers  and  lakes  within  the  United 
States,  without  reference  to  the  ebb  and  flow  of  tides.  (J)  And  in 
this  lecture  I  propose,  first,  to  speak  of  the  subjects  of  admiralty 
jurisdiction,  and  then  to  present  a  very  brief  ontline  of  the  modes 
of  proceeding. 

We  have  seen  that  the  language  of  the  constitution  is  very 
comprehensive :  ^^  To  all  cases  of  aamiralty  and  maritime  jurisdic- 
tion." And  as  *'  admiralty  "  and  "  maritime  "  are  nearly  synony- 
mous, and  mean  whatever  appertains  to  the  sea ;  or,  as  now 
construed,  to  any  public  navigable  waters,  whether  salt  or  fresh, 
the  language  of  the  constitution  is  broad  enough  to  include  all 
cases,  civil  and  criminal,  appertaining  to  navigable  waters.  But 
the  practical  construction  has  not  been  quite  so  broad  as  this ;  and 
the  precise  extent  of  admiralty  jurisdiction,  as  to  subjects,  is  still 
involved  in  much  doubt. 

Criminal  Jurisdiction,  (c?)  It  is  well  settled,  as  we  have  seen, 
that  the  federal  courts  have  no  common-law  jurisdiction  as  to 
crimes,  but  only  such  as  is  specially  conferred  by  Congress  ;  and 
that  the  trial  in  all  criminal  cases  must  be  by  jury.  There  is, 
then,  no  criminal  jurisdiction  in  admiralty  as  such ;  but  only  a 
statutory  criminal  jurisdiction  apportioned  between  the  district 
and  circuit  courts,  as  has  been  elsewhere  described. 

Civil  Jurisdiction.  ((2)     This  includes  contracts  and  torts.    As 

(a)  See  on  the  subject  of  this  lecture,  the  treatises  of  Gierke  (by  Hall),  Danlap, 
Belts,  Benedict,  Conkling;  Curtis's  Admiralty  Digest;  Curtis  on  the  Riffhts  and 
Duties  of  Merchant  Seamen  ;  Abbott  on  Shipping  (by  Story) ;  Flanders  on  Maritime 
Law  ;  Flanders  on  Shipping ;  Parsons  on  Maritime  Law ;  £nglish  Admiralty  Reports, 
in  nine  volumes,  published  by  Little,  Brown,  &  Co.,  Boston. 

lb)  Ante,  p.  117. 

(c)  See  ante,  §  49 ;  9th  section  of  the  Judiciary  Act  of  1789, 1  Stat  at  Large,  73 ; 
Lindo  V.  Rodney,  Doug.  018,  n.;  Jennings  v.  Carson,  1  Peters,  Ad.  R.  1  ,*  Glass  v. 
The  Betsy,  3  Dallas,  6  ;  U.  S.  v.  M'Gill,  4  Dallas,  426 ;  U.  S.  v.  Coolidge,  1  GalUson, 
488,  and  1  Wheaton,  415 ;  U.  S.  v.  Bevans,  3  id.  336.  See  the  act  of  Congress  of 
March  8, 1857,  which  provides  for  the  punishment  of  manslaughter  within  the  admi- 
ralty jurisdiction  of  the  United  States,  and  the  elaborately  considered  case  of  The 
People  V.  Tyler,  7  Mich.  161. 

((/)  1  Kent,  Com.  lee.  17;  Curtis  on  Merch.  Seamen,  252;  U.  S.  v.  Grush,  6 
Mason,  290 ;  The  Harriet,  1  Story,  259 ;  Thomas  v.  Lane,  2  Sumner,  1 ;  De  Lorio 
v.  Bolt,  2  Qallison,  398;  ^ew  Jersey  Co.  i;.  Mercb.  Bank,  6  Howard,  344;  V.S. 
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to  tlie  classes  of  contracts,  cognizable  in  admiralty,  by  reason  of 
their  reference  to  navigable  waters,  although  there  is  still  much 
controversy,  I  think  the  following  may  safely  be  set  down : 
contracts  between  part-owners,  charter-parties,  affreightments, 
bottomry,  respondentia,  insurance,  (a)  supply  of  materials,  wages, 
salvage,  average,  jettison,  and  pilotage.  There  may  be  others, 
but  I  have  little  doubt  of  these. 

As  to  torts,  if  committed 'upon  navigable  waters,  I  am  not  aware 
of  any  exception  to  the  admiralty  jurisdiction,  although  there  is, 
of  course,  a  concurrent  State  jurisdiction,  when  committed  within 
the  body  of  a  county.  Of  these  torts,  that  which  occupies  the 
largest  space  in  the  books,  is  collision.  (6)  At  common  law,  there 
can  be  no  apportionment  of  the  damages  resulting  from  a  collision, 
under  any  circumstances.  The  suflferer  must  recover  the  whole 
or  none.  And  in  order  to  recover,  he  must  show  that  the  fault 
which  caused  the  collision  was  in  no  part  his,  but  wholly  that  of  . 
the  other  party.  Whereas  in  admiralty,  at  least  in  this  country, 
if  there  was  no  fault  on  either  side,  or  was  fault  on  both  sides,  or 

V,  New  Bedford,  1  Woodbury  &  M.  401 ;  Steele  r,  Thatcher,  1  Ware,  91 ;  Case  v. 
Woolley,  6  Dana,  21 ;  Brittan  v.  Barnaby,  21  How.  527.  The  jurisdiction  of  admi- 
ralty extends  to  cases  of  collision  upon  navi|;able  waters,  although  it  occurred  within 
the  body  of  a  county,  and  above  tlie  flux  and  reflux  of  the  tide.  Jackson  v.  Steam- 
boat Magnolia,  20  How.  296.  It  extends  to  petitory  as  weU  as  to  mere  possessory 
actions.  Ward  v.  Peck,  18  How.  267.  Contracts  of  affreightment  are  a  lien  on  the 
vessel,  but  contracts  for  its  future  employment  are  not.  Vande water  i;.  Mills,  19  id. 
82;  Schooner  Freeman  v.  Buckingham,  18  id.  182.  Nor  have  builders  of  the  vessel 
a  lien  for  work  done  and  materials  found  in  its  construction.  People's  Ferry  Co.  v. 
Beers.  20  id.  393. 

(a)  It  was  for  some  time  a  question  whether  Insurance  was  a  maritime  contract 
so  as  to  be  a  subject  of  admiralty  jurisdiction.  It  is  now  settled  that  it  is,  and  this 
whenever  the  vessel  insured  navigates  any  of  the  navigable  waters  of  the  United 
States,  or  bordering  thereon,  whether  landlocked  or  open,  salt  or  fresh.  Insurance 
Co.  V,  Dunham,  11  Wall.  1. 

(6)  Story  on  Bailments,  600-11 ;  3  Kent,  Com.  231 ;  Handaysyde  r.  Wilson,  8  Carr. 
&  Payne,  628 ;  Luxford  v.  Large,  6  id.  421 ;  Pluckwell  v.  Wilson,  6  id.  876 ;  Woolf  v. 
Beard,  8  id.  873 ;  Lane  v.  Crombie,  12  Pick.  177 ;  Butterfield  v,  Forrester,  1 1  East,  61 ; 
Harlow  v.  Humiston,  6  Co  wen,  191 ;  Smith  v.  Smith,  2  Pick.  621 ;  Clapp  v.  Young,  6 
I^w  Reporter,  111 ;  New  Haven  v.  Vanderbllt,  16  Conn.  420;  Sills  v.  Brown,  9  Carr. 
&  Payne,  601 ;  The  Scioto,  Daveis,  Rep.  859 ;  Flanders  on  Mar.  Law,  296,  298.  As 
to  the  rule  of  damages,  see  Smith  u.  Condry,  1  Howard,  28;  Boyd  v.  Brown,  17  Pick. 
463;  New  Haven  v.  Vanderbilt,  16  Conn.  420;  The  Anna  Maria,  2  Wheat.  327  ;  The 
Amiable  Nancy,  3  id.  646 ;  The  AmisUd.  6  id.  386 ;  Bell  &  Cunningham,  3  Peters,  69 ; 
Conard  v.  The  Paciflc,  6  Peters,  262.  Vessels  propelled  by  steam,  being  more  under 
control  than  others,  are  required  to  exercise  caution  to  avoid  collisions  with  sailing 
vessels.  They  are  liable  for  injuries  to  sailing  vessels  occasioned  by  not  keeping  a 
trustworthy  and  constant  look-out,  and  exercising  other  proper  precautions,  while 
traversing  waters  in  which  the  latter  are  often  met  with.  The  general  rule  is  for  a 
sailing  vessel  in  meeting  a  steamer  to  keep  its  course,  while  the  steamer  takes  the 
necessary  means  to  avoid  a  collision.  The  steamer  is  not  in  fault  where  the  sailing 
vessel  could  not  with  proper  effort  be  seen  in  time  to  enable  her  to  change  her  course. 
St.  John  V.  Paine,  10  How.  667 ;  Propeller  Genesee  Chief  v.  Fitzhugh,  12  id.  443 ; 
Peck  V.  Sanderson,  17  id.  178;  Steamboat  N.  Y.  v.  Ilea.  18  id.  228 ;  Steamer  Oregon 
V.  Rocca,  18  id.  670 ;  Crockett  v.  Steamboat  Isaac  Newton,  18  id.  681 ;  Ure  u.  Coffman, 
19  id.  66 ;  Rogers  v.  Steamer  St.  Charles,  19  id.  108 ;  N.  Y.  &  Va.  Steamship  Co.  v. 
Calderwood,  19  id.  241 ;  N.  Y.  &  Liverpool  (J.  S.  Mail  Steamship  Co.  v.  Rumball,  21 
id.  872;  Steamer  Louisiana  v.  Fisher,  21  id.  1.  By  the  act  of  Congress  of  1861  (9 
Stat,  at  Large,  636),  the  liability  of  shipowners  in  cases  of  collision,  as  well  as  in  cases 
of  injury  to  cargo,  is  limited  to  their  interest  in  the  ship  or  vessel,  and  her  freight  then 
pending.    Norwich  Co.  v.  Wright,  13  WalL  104. 
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if  the  case  was  one  of  inscrutable  fault,  the  loss  may  be  divided. 
The  rule  of  computing  damages  appears  to  be,  full  compensation 
for  actual  loss  at  the  time  and  place,  but  nothing  for  loss  of 
market,  or  expected  profits. 

§  229.  Origin  of  Admiralty  Forms,  (a)  These  forms  and 
terms  are  derived  wholly  from  the  civil  law ;  and  the  experience 
of  twenty  centuries  has  not  succeeded  in  devising  any  essential 
improvements.  Chancery  built  upon*  them  as  models,  though 
with  many  variations.  And  all  the  recent  codes  of  procedure, 
entirely  repudiating  common-law  forms,  have  gone  back  to  these, 
for  the  outlines  of  their  systems. 

The  admiralty  courts,  in  the  exercise  of  their  functions  as  such, 
are  either  instance  courts^  in  which  they  only  try  civil  causes  of  a 
maritime  nature  ;  or  prize  courts^  in  which  they  exclusively  adju- 
dicate upon  prizes  of  war ;  or  criminal  courts^  in  which  they  exer- 
cise such  criminal  jurisdiction  as  is  conferred  by  Congress,  and 
have  a  jury  for  that  purpose.  In  the  two  former,  they  have  no 
jury ;  (6)  and  in  this  respect,  they  resemble  courts  of  equity. 
The  forms  of  criminal  procedure  have  been  elsewhere  considered. 
With  proceedings  in  prize  cases,  we  may  hope  to  have  no  frequent 
concern.  I  shall  therefore  confine  myself  to  the  practice  "  on  the 
instance  side  ^f  the  court,"  to  which  the  rules  referred  to  in  the 
note  are  expressly  confined. 

The  counsel  are  denominated  proctors  instead  of  attorneys,  and 
advocates  instead  of  counsellors,  with  a  corresponding  difference 
of  functions,  not,  however,  very  rigidly  observed. 

Suits  in  admiralty  are  either  in  rem^  or  in  personam^  though 
sometimes  the  two  may  be  united.     Suits  in  rem  (<:)  are  suits 

(a)  The  act  of  1780, 1  Stat  at  Large,  93,  expressly  declared  that  admiralty  pro- 
ceedings should  be  "  according  to  the  course  of  the  civil  law."  The  act  of  17^,  1 
Btat.  at  Large,  275,  declared  that  they  should  be  "  according  to  the  principles,  rules, 
and  usages  which  belong  to  courts  of  admiralty,  as  contradistinguished  from  courts 
of  common  law,"  subject  to  future  alterations  to  be  made  by  the  federal  courts.  This 
provision  has  been  always  understood*  to  adopt  the  admiralty  practice  of  England,  at 
least  in  its  general  outlines.  The  sixth  section  of  the  act  of  1*S42, 5  Stat  at  I^rfirge,  516^ 
authorizes  and  directs  the  supreme  court  to  make  rules  regulating  the  process  and  pro- 
ceedings of  the  circuit  and  district  courts.  This  duty  was  performed  in  1S44.  by  the 
framing  of  forty-seven  admiralty  rules,  which  may  l)e  found  in  the  books  of  admiralty 

Sractice.  Benedict,  339.  The  36th  of  these  rules  authorizes  each  of  the  circuit  and 
istrict  courts  to  make  its  own  rules,  in  cases  not  provided  for  by  the  supreme  court 
rules.  Thus,  while  there  may  be  some  diversity  in  details,  the  general  outlines  of 
admiralty  practice  are  the  same  in  all  the  American  courts,  and  differ  very  little  from 
those  of  the  British  admiralty. 

(6)  There  was  an  exception  in  the  act  of  1846,  5  Stat,  at  Large,  726,  which  ex- 
tended  admiralty  jurisdiction  over  the  lakes  and  the  navigable  waters  connecting 
them.  This  act  was  pronounced  constitutional  in  Propeller  Genesee  Chief  r.  Fitz- 
hugh,  12  How.  443.    See  ante,  p.  117. 

(c)  See  Ward  v.  Propeller  Ogdensburgh.  6  M'Lean,  622.  As  to  the  Ohio  water- 
craft  law,  see  The  Monarch  v.  Finley,  10  Ohio,  884 ;  The  Huron  v.  Simmons,  11  id.  458; 
Lewis  u.  The  Cleveland,  12  id.  341 ;  The  Waverley  v,  Clements,  14  id.  28;  Kellogg  i*. 
Brennan,  14  id.  72;  Jones  v.  The  Commerce,  14  id.  408;  The  ^tna  v.  Treat,  15  id. 
585;  Champion  v.  Jantzen.  16  id.  92;  The  Aurora  v.  Dobbie,  17  id.  125;  Webster  9. 
The  Andes,  18  id.  187 ;  The  Montgomery  v.  Kent,  20  id.  54 ;  Keating  v,  Spink,  8 
Ohio  State,  105 ;  DeWitt  v.  Sch.  St.  Lawrence,  3  id.  325 ;  Raymond  v.  Whitney,  5 
id.  201 ;  Canal-Boat  Housatonic  v,  Kenawha  Salt  Co.  7  id.  261;  Sch.  Mosk^an  v. 
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against  the  thing  itself,  as  a  ship,  a  bale  of  merchandise,  or  the 
like,  without  reference  to  the  owner ;  and  the  relief  does  not  ex- 
tend beyond  the  thing  sued,  unless  Bome  person  substitutes  him- 
self in  regard  to  it,  as  claimant  or  intervenor.  The  want  of  such 
a  proceeding,  where  it  is  often  so  difficult  to  know,  or  to  serve 
process  upon  the  owners,  was  so  deeply  felt  along  our  lakes  and 
rivers,  before  the  establishment  of  admiralty  jurisdiction  over 
them,  that  several  of  the  States  had  attempted  to  supply  the  defect 
by  the  enactment  of  what  are  commonly  known  as  water-craft 
lawsy  which  authorise  a  suit  against  the  boat  or  other  craft  by 
name.  Suits  in  personam  are,  like  ordinary  suits,  against  the 
person  only,  without  reference  to  any  particular  thing. 

§  230.  Libel.  The  libel,  from  libelltts^  a  little  book,  contains  a 
statement  of  the  cause  of  action,  and  corresponds  to  a  bill  in 
chancery,  or  a  petition  under  the  Code.  Hence  the  party  com- 
plaining is  called  libellanL  The  party  defending  in  personam^  is 
called  defendant;  but  if  intervening  in  rem^  he  is  called  responderd. 
There  are  no  technical  requisitions  in  the  framing  of  the  libel. 
All  the  facts  constituting  the  complaint  are  to  be  stated  in  simple 
narrative,  with  appropriate  subdivisions,  which  are  numbered  con- 
secutively for  convenience  of  reference.  The  filing  of  the  libel  is 
the  first  step  in  the  suit.  It  is  usually  signed  by  the  party,  always 
by  his  proctor,  and  sometimes  by  an  advocate,  but  this  is  not 
essential.  If  it  pray  for  a  seizure,  either  in  rem  or  in  personam^  it 
must  be  verified  by  affidavit.  In  general,  security  for  costs  must 
be  given,  but  this  is  regulated  by  the  rules  of  each  particular 
court.  This  is  done  by  a  short  writing  without  seal,  called  a 
stipulation^  and  it  is  usual  for  the  surety  to  justify,  by  an  affidavit 
appended  to  the  stipulation,  that  he  is  worth  twice  the  amount. 

§  231.  Process,  (a)  In  the  theoiy  of  admiralty  proceedings, 
the  court  is  always  open,  not  only  for  the  issuing  and  returning 
of  process,  but  for  all  other  purposes.  But,  for  the  convenience  of 
all  concerned  in  the  practice^  each  court  establishes  its  own  ruie 
daysy  and  all  process  is  made  returnable  accordingly.  If  the  pro- 
cess prayed  for  be  a  mere  notice,  like  the  summons  at  common 
law,  it  is  called  a  monition^  issues  of  course,  and  is  served  by  the 
marshal  as  a  summons  is  by  the  sheriflF.  If  the  prayer  be  for  an 
arrest  of  the  person,  and  the  amount  claimed  be  under  five  hun- 
dred dollars,  and  the  case  be  one  where  a  capias  could  be  issued 

Moss,  7  id.  877 ;  Steamboat  Monarch  v.  Potter,  7  id.  467 ;  Steamboat  Monarch  v. 
Miami  Railway  Co.  7  id.  478 ;  Thompson  v.  Steamboat  J.  D.  Morton,  8  id.  222. 
But  see  The  Moses  Taylor,  and  The  Ad  Hines  v.  Trevor,  4  Wallace,  656.  where  it  is 
held,  that  so  far  as  these  water-craft  laws  give  an  admiralty  jurisdiction,  tliey  are 
unconstitutional,  and  see  note  on  p.  117. 

(a)  Process  in  the  federal  courts  is  regrulated  by  the  act  of  1789, 1  Stat,  at  Large, 
98,  and  by  the  act  of  1828,  4  id.  278.  Tliese  acU  provide,  in  substance,  tiiat  process 
in  equity  and  admiralty  shall  be  according  to  the  principles,  rules  and  usages  of  those 
courts ;  and  that  process  in  suits  at  common  law  shall  be  the  same  in  each  State  as 
is  used  in  the  highest  courts  of  that  State.  See  very  full  and  elaborate  notes  upon 
this  subject,  1  Stat  at  Large,  93 ;  4  id.  278.  For  leading  cases,  see  Way  man  v. 
Southard,  10  Wheat.  1 ;  Ross  v,  Duval,  13  Peters,  46;  Beers  v.  Haughton,  9  Peters, 
829;  Manro  v,  Ahneida,  10  Wheat  473. 
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under  the  State  law,  the  process  is  called  a  warratd^  and  the  mar- 
shal may  take  bail  upon  his  own  responsibility,  not  only  for 
appearance,  but  to  abide  the  event  of  the  suit ;  there  being  no  dis- 
tinction like  that  between  appearance  bail  and  special  bail  at 
common  law.  But  if  the  sum  exceed  five  hundred  dollars,  then, 
by  the  seventh  rule  of  the  supreme  court,  the  warrant  can  only 
issue  on  the  order  of  the  judge.  If  the  warrant  contain  a  clause 
to  attach  property,  or  to  garnishee  debtors  in  case  the  defendant 
cannot  be  found,  reasonable  search  should  first  be  made,  and  then 
property  may  be  attached  to  the  amount  sued  for ;  or  if  that  can- 
not be  found,  any  person  named  in  the  process  as  a  debtor  may  be 
garnisheed,  by  serving  him  with  a  copy  of  the  warrant.  In  either 
case,  the  attachment  or  garnishment  will  be  at  once  dismissed, 
upon  the  defendant  appearing  and  entering  into  stipulation.  If  the 
proceeding  be  in  rerrij  the  warrant  contains  an  order  to  seize  the 
thing  described  in  the  libel,  and  the  marshal  has  no  authority  to 
release  it  on  forthcoming  bail.  In  this  case  the  warrant  contains 
a  clause  of  general  monition  to  all  persons  interested  to  appear  on 
the  return  day  and  show  cause  why  the  property  should  not  be 
condemned  as  prayed  for  in  the  libel,  which  must  be  served  on  the 
person  found  in  possession.  Advertisement  is  also  made  in  such 
newspapers  as  the  court  shall  designate  by  general  or  special  rule. 
In  cases  where  proceedings  in  rem  and  in  personam  can  be  joined, 
one  process  may  sufiice  for  both  ;  or  there  may  be  separate  pro- 
cesses, and  even  at  different  times,  if  need  be.  If  property  seized 
be  of  a  perishable  nature,  that  is,  of  a  nature  to  depreciate  rapidly 
in  quality  or  value,  or  to  consume  itself  by  expense  in  keeping,  an 
order  may  be  procured  to  sell  it,  or  to  have  it  appraised  and 
delivered  to  the  claimant,  upon  a  deposit  of  money  or  a  satis- 
factory stipulation. 

§  232.  Defence,  If  the  suit  be  in  personam^  and  the  defendant 
do  not  appear  on  the  return  day,  a  decree  of  contumacy  and  default 
ma}'  be  taken,  which  is  similar  to  a  decree  pro  confesso  in  chancery. 
In  this  case,  the  court  either  hears  the  case  ex  parte,  or  refers  it  to 
a  commissioner.  In  all  cases,  the  court  requires  proof  of  the  alle- 
gations in  the  libel ;  and  great  liberality  is  exercised  in  allowing 
the  default  to  be  set  aside  and  a  defence  made,  at  B,ny  time  before 
final  decree.  If  the  suit  be  in  rem,  and  no  claimant  intervene,  a 
simihir  coui*se  is  pursued.  In  like  manner,  if  the  libellant  be  in 
default,  a  decree  of  contumacy  may  be  taken  against  him  as  having 
deserted  his  case,  and  it  may  be  dismissed  with  costs. 

If  defence  be  made,  it  can  only  be  in  the  form  of  exception,  claim, 
or  answer.  There  being  no  demurrer  in  admiralty  proceedings, 
exn'ptio7is  take  its  place.  They  may  be  taken  at  any  stage  in  the 
pro|:;ress  of  a  case.  They  are  required  to  state  specifically  the 
cuuse  or  matter  excepted  to,  as  is  done  in  special  demurrer.  Ac- 
cordingly, if  the  libel  be  insufficient  upon  its  face,  granting  the 
alK'giitions  to  he  true,  to  authorize  a  decree  for  the  libellant,  it 
should  be  excepted  to  for  this  reason,  and  the  question  of  suflS- 
ciency  presented  for  decision. 
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A  claim  is  interposed,  when  the  suit  is  in  rem^  by  any  person  in- 
terested in  the  subject-matter.  It  must  set  forth  specifically  in 
what  the  claim  consists,  and  be  verified  by  affidavit.  The  court 
will  take  notice  of  no  claim  not  so  presented. 

The  answer  performs  the  same  office  as  in  chancery  and  under 
the  Code.  It  is  the  usual  form  of  defence  both  in  rem  and  in  per- 
$onam.  It  must  specifically  meet  every  material  allegation  in  the 
libel,  referring  to  it  by  number.  If  the  libel  contain  specific  inter- 
rogatories, each  must  be  specifically  answered.  The  answer  must 
in  all  cases  be  sworn  to.  It  may  contain  interrogatories  to  which 
the  libellant  must  respond.  Or  either  party  may  file  interrogato- 
ries, without  annexing  them  to  the  pleadings,  and  requii'e  an 
answer  from  the  other  party. 

If  the  answer,  granting  its  truth,  be  insufficient  as  a  defence,  or 
if  it  contain  matter  of  scandal  or  impertinence,  these  questions  are 
all  presented  by  exceptions.  But  if  the  libellant  means  to'  take 
issue  upon  the  facts  set  up  in  the  answer,  or  to  set  up  new  matter 
in  avoidance,  he  files  a  replication,  (a)  If  this  be  a  simple  denial, 
as  a  traverse  at  common  law,  it  need  not  be  sworn  to.  But  if  it 
make  affirmative  allegations,  they  must  be  verified.  And  here, 
virtually  the  pleadings  terminate,  though  the  books  speak  of  duplir 
cations^  triplicationsy  and  so  forth. 

With  regard  to  amendments^  the  utmost  indulgence  is  given  at 
all  stages  of  a  case,  even  after  appeal,  provided  they  be  confined  to 
the  original  subject  of  controversy  And  the  same  is  true  as  to 
defaults.  By  the  fortieth  of  the  supreme  court  rules,  even  after 
a  final  decree  against  the  defendant  upon  default,  the  court  may, 
within  ten  days,  grant  a  rehearing  upon  such  terms  as  may  seem 
just. 

§  233.  Trial  (6)  The  ninth  section  of  the  judiciary  act  of  1789 
declares  that  *^  the  trial  of  issues  in  fact,  in  the  district  court,  in  all 
causes  except  civil  causes  of  admiralty  and  maritime  jurisdiction, 
shall  be  by  jury."  The  trial  of  admiralt}'  cases,  therefore,  is  by 
the  court,  without  a  jury ;  although  there  is  nothing  in  the  consti- 
tution to  prevent  the  granting  of  a  trial  by  jury  if  it  should  be 
deemed  expedient.  Indeed  this  was  done  by  the  act  of  1845,  ex- 
tending admiralty  jurisdiction  over  the  lakes. 

In  the  rules  of  evidence  there  is  very  little  which  is  peculiar  to 
courts  of  admiralty.  They  receive  oral  or  written  evidence  under 
the  same  conditions  as  courts  of  law,  and  observe  the  same  rules 
as  to  competency.  There  is,  perhaps,  this  exception,  that  parties 
are  permitted  to  testify  when  the  facts  rest  in  their  knowledge 
alone,  and  could  not  be  proved  in  any  other  way.  The  maxim 
that  the  proo&  must  correspond,  and  be  confined  to  the  allegations, 

(a)  Bj  the  62d  of  the  supreme  court  rules,  adopted  at  the  December  term,  1854, a 
replication  is  dispensed  with  in  all  cases.  The  new  matter  set  up  in  the  answer  is 
considered  as  denied  ;  and  if  the  libellant  desires  to  meet  it  by  other  new  matter,  he 
does  it  by  amending^  the  libel. 

(6)  1  Stat,  at  Large,  73;  6  id.  726;  rropeller  Genesee  Chiefs.  Fitzhugh,  12  How. 
448. 
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under  the  State  law,  the  process  is  called  a  warraid^  and  the  mar- 
shal may  take  bail  upon  his  own  responsibility,  not  only  for 
appearance,  but  to  abide  the  event  of  the  suit ;  there  being  no  dis- 
tinction like  that  between  appearance  bail  and  special  bail  at 
common  law.  But  if  the  sum  exceed  five  hundred  dollars,  then, 
by  the  seventh  rule  of  the  supreme  court,  the  warrant  can  only 
issue  on  the  order  of  the  judge.  If  the  warrant  contain  a  clause 
to  attach  property,  or  to  garnishee  debtors  in  case  the  defendant 
cannot  be  found,  reasonable  search  should  first  be  made,  and  then 
property  may  be  attached  to  the  amount  sued  for ;  or  if  that  can- 
not be  found,  any  person  named  in  the  process  as  a  debtor  may  be 
garnisheed,  by  serving  him  with  a  copy  of  the  warrant.  In  either 
case,  the  attachment  or  garnishment  will  be  at  once  dismissed, 
upon  the  defendant  appearing  and  entering  into  stipulation.  If  the 
proceeding  be  in  rem^  the  warrant  contains  an  order  to  seize  the 
thing  described  in  the  libel,  and  the  marshal  has  no  authority  to 
release  it  on  forthcoming  bail.  In  this  case  the  warrant  contains 
a  clause  of  general  monition  to  all  persons  interested  to  appear  on 
the  return  day  and  show  cause  why  the  property  should  not  be 
condemned  as  prayed  for  in  the  libel,  which  must  be  served  on  the 
person  found  in  possession.  Advertisement  is  also  made  in  such 
newspapers  as  the  court  shall  designate  by  general  or  special  rule. 
In  cases  where  proceedings  in  rem  and  in  personam  can  be  joined, 
one  process  may  suffice  for  both  ;  or  there  may  be  separate  pro- 
cesses, and  even  at  difiFerent  times,  if  need  be.  If  property  seized 
be  of  a  perishable  nature,  that  is,  of  a  nature  to  depreciate  rapidly 
in  quality  or  value,  or  to  consume  itself  by  expense  in  keeping,  an 
order  may  be  procured  to  sell  it,  or  to  have  it  appraised  and 
delivered  to  the  claimant,  upon  a  deposit  of  money  or  a  satis- 
factory stipulation. 

§  232.  defence.  If  the  suit  be  in  personam^  and  the  defendant 
do  not  appear  on  the  return  day,  a  decree  of  contumacy  and  default 
may  be  taken,  which  is  similar  to  a  decree  pro  conf essoin  chancery. 
In  this  case,  the  court  either  hears  the  case  exparte^  or  refers  it  to 
a  commissioner.  In  all  cases,  the  court  requires  proof  of  the  alle- 
gations in  the  libel ;  and  great  liberality  is  exercised  in  allowing 
the  default  to  be  set  aside  and  a  defence  made,  at  any  time  before 
final  decree.  If  the  suit  be  in  rem^  and  no  claimant  intervene,  a 
similar  course  is  pursued.  In  like  manner,  if  the  libellant  be  in 
default,  a  decree  of  contumacy  may  be  taken  against  him  as  having 
deserted  his  case,  and  it  may  be  dismissed  with  costs. 

If  defence  be  made,  it  can  only  be  in  the  form  of  exception^  claim, 
or  answer.  There  being  no  demurrer  in  admiralty  proceedings, 
exceptions  take  its  place.  They  may  be  taken  at  any  stage  in  the 
progress  of  a  case.  They  are  required  to  state  specifically  the 
cause  or  matter  excepted  to,  as  is  done  in  special  demurrer.  Ac- 
cordingly, if  the  libel  be  insufficient  upon  its  face,  granting  the 
allegations  to  be  true,  to  authorize  a  decree  for  the  libellant,  it 
should  be  excepted  to  for  this  reason,  and  the  question  of  suffi- 
ciency presented  for  decision. 
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A  claim  is  interposed,  when  the  suit  is  in  rem^  by  any  person  in- 
terested in  the  subject-matter.  It  must  set  forth  specifically  in 
what  the  claim  consists,  and  be  verified  by  afiidavit.  The  court 
will  take  notice  of  no  claim  not  so  presented. 

The  answer  performs  the  same  office  as  in  chancery  and  under 
the  Code.  It  is  the  usual  form  of  defence  both  in  rem  and  in  per- 
sonam.  It  must  specifically  meet  every  material  allegation  in  the 
libel,  referring  to  it  by  number.  If  the  libel  contain  specific  inter- 
rogatories, each  must  be  specifically  answered.  The  answer  must 
in  all  cases  be  sworn  to.  It  may  contain  interrogatories  to  which 
the  libellant  must  respond.  Or  either  party  may  file  interrogato- 
ries, without  annexing  them  to  the  pleadings,  and  requii-e  an 
answer  from  the  other  party. 

If  the  answer,  granting  its  truth,  be  insufficient  as  a  defence,  or 
if  it  contain  matter  of  scandal  or  impertinence,  these  questions  are 
all  presented  by  exceptions.  But  if  the  libellant  means  to*  take 
issue  upon  the  facts  set  up  in  the  answer,  or  to  set  up  new  matter 
in  avoidance,  he  files  a  replication,  (a)  If  this  be  a  simple  denial, 
as  a  traverse  at  common  law,  it  need  not  be  sworn  to.  But  if  it 
make  affirmative  allegations,  they  must  be  verified.  And  here, 
virtually  the  pleadings  terminate,  though  the  books  speak  of  duplv- 
cations^  triplicationSy  and  so  forth. 

With  regard  to  amendments^  the  utmost  indulgence  is  given  at 
all  stages  of  a  case,  even  after  appeal,  provided  they  be  confined  to 
the  original  subject  of  controversy  And  the  same  is  true  as  to 
defaults.  By  the  fortieth  of  the  supreme  court  rules,  even  after 
a  final  decree  against  the  defendant  upon  default,  the  court  may, 
within  ten  days,  grant  a  rehearing  upon  such  terms  as  may  seem 
just. 

§233.  Trial.  (I))  The  ninth  section  of  the 'judiciary  act  of  1789 
declares  that  *^  the  trial  of  issues  in  fact,  in  the  district  court,  in  all 
causes  except  civil  causes  of  admiralty  and  maritime  jurisdiction, 
shall  be  by  jury."  The  trial  of  admiralt}''  cases,  therefore,  is  by 
the  court,  without  a  jury ;  although  there  is  nothing  in  the  consti- 
tution to  prevent  the  granting  of  a  trial  by  jury  if  it  should  be 
deemed  expedient.  Indeed  this  was  done  by  the  act  of  1845,  ex- 
tending admiralty  jurisdiction  over  the  lakes. 

In  the  rules  of  evidence  there  is  very  little  which  is  peculiar  to 
courts  of  admiralty.  They  receive  oral  or  written  evidence  under 
the  same  conditions  as  courts  of  law,  and  observe  the  same  rules 
as  to  competency.  There  is,  perhaps,  this  exception,  that  parties 
are  permitted  to  testify  when  the  facts  rest  in  their  knowledge 
alone,  and  could  not  be  proved  in  any  other  way.  The  maxim 
that  the  proofs  must  correspond,  and  be  confined  to  the  allegations, 

{a)  Bj  the  52d  of  the  supreme  court  rules,  adopted  at  the  December  term,  1854, a 
replication  is  dispenRed  with  in  all  cases.  Tiie  new  matter  set  up  in  the  answer  is 
considered  as  denied  ;  and  if  the  libellant  desires  to  meet  it  by  other  new  matter,  he 
does  it  by  amending  the  libel. 

(6)  1  Stat,  at  Large,  73;  6  id.  726;  Propeller  Genesee  Chief  u.  Fitzhugh,  12  How. 
448. 
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is  observed  as  strictly  as  in  other  courts.  With  respect  to  deposi- 
tio7iB^  and  the  notice  to  be  given,  we  have  elsewhere  seen  that  the 
thirtieth  section  of  the  judiciary  act  of  1789  includes  this  court. 
But  if  depositions  are  to  be  taken  in  a  foreign  country,  (a)  there  is 
a  practice  peculiar  to  this  court  of  sending  letters  rogatory  to  a 
court  of  that  country,  requesting  it  to  have  depositions  taken  in 
due  form  of  law ;  and  by  the  comity  of  nations  such  a  request  is 
always  granted.  Depositions  thus  taken  are  filed  in  the  court  tak- 
ing them,  and  authenticated  copies  are  received  as  evidence  here. 

In  the  argument  of  the  case,  as  to  opening  and  closing,  and 
indeed  in  all  other  respects,  the  rules  are  the  same  as  in  other 
courts. 

§  234.  Decree  and  Execution.  The  decree  finely  illustrates  the 
flexibility  of  admiralty  proceedings,  since  it  may  be  so  shaped  as 
to  meet  every  possible  exigency  of  the  case.  If  the  amount  be 
disputed,  the  court  may  ascertain  it,  or  may  settle  the  principles 
upon  which  it  is  to  be  ascertained,  and  then  refer  the  case  to  a 
commissioner.  The  cosU  are  entirely  in  the  discretion  of  the  court, 
and  the  power  to  adjust  them  is  often  used  to  punish  vexatious  or 
frivolous  litigation.  The  enrolment  of  the  decree  corresponds  to  a 
complete  record  in  chancery.  In  consists  in  the  making  up  of  a 
full  history  of  the  case,  including  process,  pleadings,  order  stipu- 
lations, and  evidence  ;  taking  the  latter,  when  oral,  from  the  notes 
of  the  judge.  As  to  the  effect  of  the  decree,  it  is  a  common  say- 
ing, that  the  whole  world  are  bound  by  it,  because  the  whole  world 
are  parties.  (6)  This  is  peculiarly  the  case  when  the  suit  is  in 
rem  ;  for  then  notice  is  served  upon  the  thing  itself  by  the  ieizure^ 
and  this  is  treated  as  constructive  notice  to  all  persons  having 
an  interest  in  that  thing  of  any  kind  whatsoever.  And  to  this  is 
added  the  chance  of  actual  notice  from  publication. 

The  enforcement  of  all  decrees  in  admiralty  may  be  by  attach- 
ment of  the  person,  when  that  is  practicable.  But  where  the  decree 
is  for  the  payment  of  money  only,  the  practice  is  to  issue  an  execu- 
tion combining  the  directions  of  &  fieri  facias  and  a  capias  at  com- 
mon law  ;  that  is  a  command  to  levy  on  property  if  it  can  be  found, 
and  for  want  thereof  to  take  the  body.  When  the  suit  is  in  rem, 
and  the  thing  is  still  held  by  the  mai'shal,  the  execution  takes  the 
form  of  an  order  of  sale,  resembling  a  venditioni  exponas  ;  but  if  it 
has  been  delivered  upon  stipulation  to  the  claimant,  an  order  is 
made  that  the  stipulators  perform  the  conditions,  or,  in  default 
thereof,  that  a  summary  judgment  be  entered  against  them.  When 
the  marshal  receives  money,  he  has  no  authority  to  makedistribu- 
tion.  His  duty  is  to  pay  all  moneys  to  the  clerk  to  be  deposited 
in  the  registry  of  the  court,  whence  it  can  only  be  drawn  on  the 
order  of  the  judge,  countersigned  by  the  clerk.  If  there  be  a  sur- 
plus after  satisfying  the  libellant,  the  person  entitled  may  obtain  it 
on  petition,  or  motion  in  writing. 

(a)  1  Greenl.  Ev.  §  820. 

(6)  But  Bee  Thompson  i;.  Steamboat  J.  D.  Morton,  8  Ohio  State,  222. 
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An  appeal  (a)  lies  to  the  circuit  court  from  all  final  decrees 
where  the  matter  in  dispute  exceeds  fifty  doUara.  As  to  the  libel- 
lant,  this  amount  is  determined  by  the  claim  in  the  libel ;  as  to  the 
defendant,  by  the  amount  of  the  decree.  In  either  case,  it  is  ex- 
clusive of  costs ;  and  when  there  are  several  claimants,  it  is  the 
claim  of  each  separately,  and  not  the  aggregate.  The  appeal,  which 
is  in  writing,  must  state  specifically  how  much  of  the  case  is  ap- 
pealed, and  only  so  much  goes  up ;  but  as  each  party  aggrieved 
may  appeal,  there  may  be  several  appeals  from  the  same  decree. 
The  time  within  which  an  appeal  must  be  taken  is  determined 
either  by  the  general  rules  of  the  court  or  by  a  special  order  in 
the  particular  case.  But  it  must  be  to  the  next  term  of  the  circuit 
court,  and  execution  will  be  stayed  to  allow  time  for  perfecting  the 
appeal,  if  written  notice  of  intention  be  given.  On  the  hearing 
above  no  new  cause  of  action  can  be  introduced,  but  new  allega- 
tions and  proofs  are  admitted.  (6)  After  the  appeal,  so  much  of 
the  case  as  is  appealed,  is  wholly  in  the  circuit  court,  and  does  not 
go  back  to  the  district  court  at  all  for  any  purpose.  The  effect  is 
to  suspend  the  execution  below  of  so  much  of  the  decree  as  is  ap- 
pealed, and  leave  the  residue  for  execution  there.  The  stipulation 
is  similar  to  the  appeal  bond  in  chancery. 

From  the  final  decree  in  the  circuit  court,  an  appeal  lies  to  the 
supreme  court,  in  all  cases  where  the  matter  in  dispute  exceeds 
two  thousand  dollars,  and  no  allowance  of  the  appeal  is  necessary. 
The  supreme  court  does  not  execute  its  decree,  but  remands  it  to 
the  circuit  court  for  execution.  The  security  must  be  approved  by 
the  gircuit  judge,  and  remains  in  his  court.  The  rules  furnish 
minute  directions  for  perfecting  appeals. 


LECTURE    XL. 

CRIMINAL    PROCEEDINGS. (c) 

§  235.  Preliminary  Considerations.  We  come  now  to  the  last 
division  of  the  law  of  procedure,  which  embraces  the  course  of  pro- 
ceeding in  criminal  prosecutions,  from  the  commencement  to  the 
conclusion.  The  general  nature  of  crimes  and  punishments,  and 
the  offences  which  are  punishable  by  the  State  and  federal  laws, 
have  already  been  considered.     The  constitutional  limitations  of 

(a)  The  63d  of  the  sunreroe  court  rules,  adopted  December  term,  1S64,  provides 
how  much  of  the  record  shall  be  certified  upon  appeal. 

(b)  Rice  V,  Minnesota  and  Northwestern  R.  R.  Co.  21  How.  82. 

(c)  See  Archbold's  Criminal  Practice;  Starkie*s  Criminal  Practice;  Davis's 
Precedents ;  and  the  works  of  Chitty  and  RusselL  See  ante,  citations  on  p  626. 
Bishop  on  the  Law  of  Criminal  Procedure. 
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tlie  power  of  punishment  have  also  been  discussed,  as  immediately 
connected  with  personal  liberty.  It  only  remains,  then,  to  describe 
the  mode  in  which  criminal  justice  is  administered ;  and  here  the 
distribution  of  criminal  jurisdiction  among  the  federal  and  State 
courts  would  be  the  first  topic ;  but  this  has  been  suflBciently  ex- 
plained in  the  lecture  upon  the  judicial  departnient.  We  are, 
therefore,  prepared  to  turn  at  once  to  the  commencement  of  crimi- 
nal proceedings:  but  first,  I  would  observe,  that  although  the  out- 
lines of  these  proceedings  are  marked  out  by  the  federal  and  State 
constitutions,  and  the  statutes  pursuant  thereto,  (a)  yet  the  terms 
usually  employed  in  these  provisions,  and  the  forms  required  by 
them,  are  chiefly  taken  from  the  common  law  ;  and  their  meaning 
and  nature  are  to  be  sought  in  the  treatises  on  criminal  law,  before 
referred  to.  It  follows,  that  criminal  proceedings  must  be  much 
the  same  in  all  courts  where  the  common  law  prevails ;  and,  accord- 
ingly, I  shall  confine  myself  chiefly  to  a  description  of  them  in  this 
State.  Criminal  proceedings  are  much  less  complicated  than  civil, 
as  will  be  evinced  by  what  follows.  Meantime,  there  are  some 
preliminary  matters  which  require  a  brief  notice.  When  an  offence 
has  been  committed,  the  first  step  is  to  secure  the  offender  ;  and  to 
this  end  certain  ofiicers  are  designated  to  be  conservators  of  the 
peace.  By  the  constitution,  judges  of  the  supreme  court  are  con- 
servators of  the  peace  throughout  the  State  ;  president  judges  of 
the  common  pleas,  throughout  their  circuits;  and  associate  judges 
of  the  common  pleas,  throughout  their  counties.  By  statute,  it  is 
made  the  duty  of  sheriffs  to  preserve  the  public  peace ;  to  cause 
all  persons  guilty  of  breaking  the  same,  within  their  knowledge  or 
view,  to  enter  into  recognizance  to  keep  the  peace,  and  to  appear 
and  answer  in  court ;  and  to  commit  to  jail  in  case  of  refusal. 
Coroners  have  the  same  power  when  the  oflSce  of  sheriff  is  vacant, 
or  the  sheriff  is  himself  the  offender ;  with  the  further  power  of 
holding  inquests  over  dead  bodies,  and  arresting  persons  charged 
by  the  jury  with  being  concerned  in  the  death.  Also,  by  statute, 
justices  of  the  peace  are  declared  to  be  conservators  of  the  peace 
throughout  their  counties  ;  and  it  is  made  the  duty  of  constables 
to  apprehend  and  bring  to  justice  felons  and  disturbera  of  the 
peace  ;  to  suppress  riots  and  preserve  the  peace  within  their 
counties ;  and  to  pursue  fugitive  offenders  into  other  coun- 
ties. From  all  which  it  appears  that  judges,  justices,  sheriffs, 
coroners,  and  constables  are  made  the  official  guardians  and  pro- 
tectors of  public  tranquillity  and  private  security ;  but  the  chief 
burden,  as  we  shall  see,  falls  upon  justices  and  constables,  whose 
functions  are,  therefore,  of  the  highest  importance  to  the  com- 
munity. (6) 

(a)  A  code  of  Criminal  ^Procedure  was  enacted  in  Ohio,  in  1869  (66  Ohio  Laws, 
287),  the  principal  alterations  introduced  by  which  wiU  be  briefly  stated  in  their 
proper  place. 

(6)  Criminal  procedure  is  concerned  only  with  the  punishment  of  crime,  except 
in  the  case  of  binding  over  to  keep  the  peace,  in  which  a  preventive  power  is  exer- 
cised.   This  proceeding  consists  in  bringing  the  accosed  before  a  magistrate,  who. 
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§  236.  yf arrant.  In  general,  before  an  offender  can  be  arrested^ 
or  his  premises  searched^  the  officer  must  have  an  official  warrant 
for  that  purpose ;  and  we  have  before  considered  the  constitutional 
guaranty  against  unreasonable  searches  and  seizures,  which  is  ex- 
pressed in  these  words :  ^^  the  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated ;  and  no  warrants  shall 
issue  but  upon  probable  cause,  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to  be  searched,  and  the  per- 
sons or  things  to  be  seized.'*  For  making  arrests  there  are  two 
kinds  of  warrants,  which  I  will  briefly  describe. 

1.  A  Capias  upon  Indictment  What  an  indictment  is  will  be 
explained  nereafter.  If  the  grand  jury  happen  to  be  in  session, 
wlien  an  offence  is  committed,  or  before  the  offender  is  appre- 
hended, any  person  may  go  before  them  and  testify  against  him ; 
and  if  upon  such  testimony  an  indictment  be  found,  the  prosecut- 
ing attorney  will  take  out  a  capias  ad  respondendum  for  his  ar* 
rest.  This  writ  may  issue  in  term  time  or  vacation,  to  any  county 
in  the  State,  commanding  the  offender  to  be  arrested  for  trial.  If 
the  arrest  be  made  in  term  time,  he  is  forthwith  arraigned.  If  in 
vacation,  he  is  either  held  to  bail  or  committed ;  all  which  will  be 
explained  hereafter,  (a) 

A  State  Warrant.  (6)  If  the  offence  be  committed  under  such 
circumstances  that  it  cannot  be  laid  at  once  before  the  grand  jury, 

if  after  hearing  testimonj  he  is  of  opinion  there  is  just  cause  for  complaint,  puts  the 
accused  under  bond  to  keep  the  peace.  The  proceedings  in  Ohio  are  now  governed 
bj  §§  1-12  of  the  Code  of  Criminal  Procedure. 

(a)  §§  57, 101,  102  of  the  Code  of  Criminal  Procedure  now  provide  that  the  clerk 
of  the  court  in  such  cases  shall  issue  a  warrant  for  the  accused. 

(h)  Affidavit.    The  State  of ,  county  of .    Before  me. ,  one  of 

the  justices  of  the  peace  for  said  county,  personally  came ,  who  being  duly 

sworn  according  to  law,  deposeth  and  saith,  that  on  or  about  the ,  at  — - 

[here  describe  the  crime  committed  and  the  premises  to  be  searclied,  if  such  there  be], 
and  that  one  -^—  is  guilty  of  the  fact  charged;  and  further  saith  not. 

Warrant  for  Arrest.    The  State  of ,  county  of .    To  any  constable 

of  said  county.    Wliereas  complaint  has  been  made  before  me,  -^—  one  of  the 

justices  of  the  peace  for  the  county  aforesaid,  upon  the  oath  of ,  that , 

late  of  the  county  aforesaid,  did,  on  or  about  the ,  at ,  in  the  county 

aforesaid  [describe  the  crime] ;  these  are,  tlierefore  to  command  you  to  take  the 

said ,  if  he  be  found  in  your  county,  or  if  he  shall  have  fled,  to  pursue  him  ^ 

into  any  other  county  within  the  State,  and  take  and  safely  keep  him,  so  that  you 
have  his  body  before  me  or  some  other  justice  of  the  peace  forthwith,  to  answer  the 
said  complaint,  and  be  further  dealt  witii  according  to  law.  §§  21-29  of  tlie  Code  of 
Criminal  Procedure  provide  for  the  issuing  of  warrants  before  indictment. 

Search  Watrant.     Whereas  it  appears  to  me  ,  one  of  tlie  justices  of  the 

peace  for  the  county  aforesaid,  that  the  following  goods  and  chattels,  to  wit  [liere 
describe  them],  have  been,  within  ninety  days  past,  by  some  person  or  persons, 
feloniously  taken,  stolen,  and  carried  away  from  the  premises  of  ,  of  said  county, 

and  that  the  said doth  on  oath  declare  that  he  verily  believes  that  the  said 

goods  and  chattels  are  concealed  in  the  [describe  the  place  of  concealment)  of  one 

—  of ,  in  said  county  ;  these  are,  therefore,  to  command  you,  with  the 

necessary  and  proper  assistance,  to  enter,  in  the  daytime,  into  the  said  [describe 
the  place  as  before]  of  the  said  ,  and  there  diligently  search  for  the  said  goods 

and  cliattels ;  and  if  the  same  or  any  part  thereof  be  found  upon  such  search,  that 
you  bring  the  goods  so  found,  and  also  tlie  body  of  the  said  ,  forthwith  before 

me,  or  some  other  justice  of  tlie  peace  of  said  county,  to  be  disposed  of  and  dealt 
with  according  to  law. 
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as  is  most  frequently  the  case,  the  course  is  to  procure  a  warrant, 
commonly  called  a  State  warranty  commanding  the  arrest  of  the 
offender,  and,  if  need  be,  a  search  of  any  suspected  premises.  The 
form  of  these  warrants  is  fixed  by  the  statute.  Sliould  there  be 
occasion,  they  may  doubtless  be  issued  by  either  of  the  courts  in 
term  time,  or  either  of  the  judges  in  vacation,  in  which  case  they 
would  be  called  bench  warrants  ;  but  they  are  usually  issued  by 
justices  of  the  peace;  and  in  compliance  with  the  constitutional 
declaration  before  referred  to,  an  affidavit  must  first  be  made,  as 
the  predicate  of  the  warrant,  that  an  offence  has  been  committed, 
and  that  the  deponent  either  knows  or  believes  that  the  person 
named  did  commit  it.  Without  such  a  specific  afiBdavit  the  warrant 
cannot  be  issued ;  and  the  warrant  itself  must  be  equally  specific 
in  describing  the  person  and  the  offence ;  for  human  liberty  is 
too  dear  to  be  jeoparded  upon  uncertainties ;  and  the  same  remarks 
apply  to  search  wan-ants.  In  both  of  these  cases,  then,  an  offence 
has  been  already  committed,  of  which  oath  or  aflSrmation  has  been 
made,  before  the  issuing  of  the  capias  or  warrafit.  But  it  being 
far  better  to  prevent  the  commission  of  an  offence,  if  possible,  than 
to  wait  until  it  has  been  committed,  and  then  punish  it,  provision 
is  made  that  if  any  person  has  just  cause  to  fear,  and  does  fear, 
that  another  will  kill,  wound,  beat,  or  abuse  him,  or  those  imme- 
diately connected  with  him,  or  will  burn  his  buildings  or  destroy 
his  property,  and  such  person  will  make  affidavit  to  this  effect,  a 
warrant  shall  thereupon  be  issued  for  the  arrest  of  the  person  com- 
plained of;  and  if,  upon  investigation,  the  magistrate  shall  be  of 
opinion  that  there  was  just  cause  for  fear,  he  will  order  the 
accused  to  enter  into  a  recognizance  to  appear  and  answer  at 
the  next  term  of  the  court,  and,  in  the  mean  time,  to  keep  the 
peace ;  and  in  default  of  such  recognizance,  will  commit  him  to 
jail.  This  is  what  is  meant  by  being  put  under  bonds  for  good 
behavior. 

§  237.  Arrest  and  Examination,  (a)  An  arrest  on  a  criminal 
charge  is  defined  to  be  the  apprehending  or  restraining  of  a  person, 
in  order  that  he  may  be  forthcoming  to  answer  the  charge  of  an 
alleged  or  suspected  crime.  The  act  of  privilege  from  arrest,  before 
described,  extends  to  civil  arrests  only,  as  we  have  seen,  and  not  to 
criminal  arrests  ;  which,  therefore,  may  be  made  upon  all  persons, 
and  at  all  times  and  places.  Crime  has  no  asylum  but  in  absolute 
concealment.  Even  a  man's  house  is  not  his  castle  against  criminal 
arrests,  though  it  is  against  civil.  In  general,  as  we  have  just  seen, 
the  arrest  is  made  by  an  officer,  under  the  authority  of  a  capias  or 
warrant,  predicated  upon  the  afiBdavit  of  some  credible  person  ;  but 
there  is  no  question  that  arrests  may  be  safely  made  without  either. 
All  persons,  whether  officers  or  not,  must  necessarily  have  the  power 
to  arrest  offenders  committing  the  offence  in  their  presence :  and  it 

(a)  See  4  Black.  Com.  292 ;  Davig  v.  Russell,  6  Bing.  354 ;  Cowles  v.  DunlMur.  12 
Com.  Law  Rep.  266;  s.  c.  2  Car.  &  P.  665;  Wright  v.  Coxai,  10  Com.  Law  Bepw  412; 
s.  0. 4  B.  &  C.  506 ;  Lawrence  v.  Hedger,  3  Taunton,  14. 
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is  their  duty  so  to  do ;  for  when  they  see  the  act  perpetrated,  they 
are  in  no  danger  from  an  act  for  false  imprisonment  or  malicious 
prosecution,  which  is  the  only  hazard  they  could  incur ;  and  it 
would  be  wrong  to  give  such  offenders  a  chance  of  escaping  by 
waiting  to  take  out  a  warrant,  (a)  The  English,  and  probably  the 
American  doctrine,  is  this :  "  Conservators  of  the  peace  may  break 
open  doors  to  make  such  arrest ;  and  may  command  other  persons 
by  word  only,  to  assist  them,  who  will  be  culpable  if  they  refuse  so 
to  do ;  also,  if  they  have  good  reason  to  believe  that  an  offence  has 
been  committed,  though  not  in  their  presence,  and  have  strong 
grounds  to  suspect  the  individual,  they  may  safely  cause  the  arrest 
to  be  made.  But  a  private  person  would  not  be  safe  in  making  the 
arrest  in  the  latter  case ;  because  he  would  not  have  the  excuse  of 
oflBcial  duty.  The  prudent  course  would  be  to  notify  an  officer,  or 
go  at  once  to  a  magistrate,  and  make  the  affidavit  to  obtain  a  war- 
rant ;  though  if  such  private  person  were  certain  that  an  offence 
had  been  committed,  and  had  reasonable  ground  for  suspicion  as 
to  the  offender,  he  might  be  safe  in  seizing  him  without  a  warrant, 
for  the  purpose  of  carrying  him  before  a  magistrate ;  because,  if  the 
suspicion  should  prove  false,  probable  cause  would  be  a  complete 
defence,  and  even  the  good  intention  would  be  a  shield  against 
heavy  damages.  (6)  So,  in  regard  to  arrests  to  prevent  the  com- 
mission of  crime ;  it  is  clear  that  any  person  seeing  another  about 
to  commit  a  crime,  may  interfere  to  prevent  him ;  and,  if  necessary, 
may  detain  him,  until  it  may  be  reasonably  presumed  that  he  has 
altered  his  mind  ;  but  where  one  thus  intervenes  to  prevent 
fighting,  prudence  requires  him  to  declare  his  purpose  before- 
hand ;  for,  otherwise,  he  may  be  confounded  with  the  offender 
without  the  means  of  proving  his  innocence.  Thus,  with  regard 
to  criminal  arrests,  the  law  is  wisely  framed  with  a  view  to  pro- 
tect both  parties,  those  who  make,  and  those  who  suffer,  such 
arrests. 

The  accused  being  thus  arrested,  the  next  thing  is  the  examina- 
tion before  the  magistrate.  This  must  take  place  immediately, 
unless  some  material  witness  be  wanting,  or  there  be  some  other 
urgent  reason  for  postponing  it;  in  which  case  our  statute  allows 
the  accused  to  be  placed  in  jail  for  safe  keeping  ;  but  not  for  a  period 
exceeding  thirty-six  houi-s,  (c)  lest  the  power  of  imprisonment 
without  examination  might  be  abused.  In  general,  this  examina- 
tion is  only  a  preliminary  step^  for  the  purpose  of  ascertaining 

(a)  Derecourt  v.  Corbishley,  6  El.  &  Black.  188 ;  32  Eng.  L.  &  Eq.  186.  A  muni- 
cipal corporation  may  authorize  an  arrest  without  a  warrant  in  certain  cases,  for  viola- 
tion of  a  city  ordinance.     White  v.  Kent,  11  Ohio  State,  &60. 

{b)  The  Code  of  Criminal  Procedure  provides  (§  21),  that  it  shall  be  the  duty 
of  officers  to  arrest  all  persons  found  violating  the  laws  without  warrant,  and  also, 
§  22,  that  any  person  not  an  officer  may,  without  a  warrant,  arrest  any  person,  if  a 
petit  larceny  or  felony  has  been  committed,  and  there  is  reasonable  ground  to  believe 
tlie  person  arrested  guilty,  and  may  detain  him  until  a  legal  warrant  can  be  obtained. 

(c)  This  period  is  now  four  days  (Code  of  Criminal  Procedure),  and  the  confine- 
ment  may  be  in  some  other  place  than  the  jail  if  the  magistrate  so  direct.  §  31. 
§§  3(M9  now  regulate  this  procedure. 
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whether  there  be  reasonable  cause  to  hold  the  accused  to  abide  the 
inquest  of  a  grand  jury.  But  there  are  some  trivial  cases  under 
our  statute,  in  which  the  proceedings  before  the  magistrate  are 
final.  Thus,  if  a  person  be  arrested  on  the  charge  of  assault  and 
battery,  or  an  affray  at  fisticuffs,  on  the  complaint  of  the  party  in- 
jured, and  elect  to  plead  guilty,  the  magistrate  may,  at  his  option, 
impose  a  fine  within  one  hundred  dollars,  or  hold  him  to  answer  in 
court ;  so  if  a  person  provoke,  or  attempt  to  provoke  another  to 
commit  a  breach  of  the  peace,  though  the  peace  be  not  broken,  the 
magistrate  may  fine  him  for  this ;  and  there  are  a  few  other  trifling 
fines  which  he  may  impose.  But,  with  these  exceptions,  the  power 
of  the  magistrate  is  only  that  of  examination  without  punishment ; 
and  according  to  the  result  of  this  examination,  the  accused  will 
either  be  entirely  discharged,  or  committed  to  jail,  or  held  to  bail. 
If  not  discharged,  the  witnesses  are  likewise  put  under  recognizance 
to  appear  and  testify  in  court. 

§  238.  Commitment  and  Bail,  (a)  If,  upon  examination,  the  evi- 
dence be  such  as  to  convince  the  magistrate  that  the  accused  ought 
not  be  discharged  ;  and  if  the  offence  charged  either  be  not  avail- 
able, or  the  accused  be  unable  to  give  bail  i  the  only  course  is  to 
commit  him  to  jail  to  await  his  trial  at  the  next  term  of  the  court, 
if  an  indictment  shall  be  found  against  him.  The  instrument  or 
warrant  of  commitment  is  commonly  called  a  mittimus;  and  its 
form  is  fixed  by  the  statute.     After  describing  the  offence,  and 

(a)  Mittimus.    The  State  of ,  county  of ,     To  the  keeper  of  the  jaU 

of  said  county.     Whereas ,  late  of  said  county,  has  been  arreste:!  on  the  oath 

of ,  for  [describe  the  crime],  and  has  been  examined  by  me ,  one  of  the 

justices  of  the  peace  of  said  county,  on  such  charge,  and  required  to  give  bail  in  the 

sum  of  $ ,  for  liis  appearance  before  the  court  of ,  in  said  county,  on 

the ,  which  requisition  he  has  failed  to  comply  with ;  therefore,  I  command  you 

to  receive  the  said  —  into  your  custody,  in  the  jail  of  said  county,  there  to 
remain  until  he  shall  be  discharged  by  due  course  of  law. 

Recognizance.    The  Stale  of ,  county  of .    Be  it  remembered,  that 

on  tlie ,  «—  and personally  appeared  before  me, ,  one  of  the 

justices  of  the  peace  for  said  county,  and  jointly  and  severally  acknowledged  them- 
selves to  owe  the  State  of the  sum  of  f ,  to  be  levied  of  their  goods  and 

chattels,  lands  and  tenements,  if  default  be  made  in  the  condition  following,  to  wit : 
the  condition  of  this  recognizance  is  such,  that  if  the  above  bound shall  per- 
sonally appear  before  the  court  of for  said  county,  on  the ,  then  and 

there  to  answer  the  charge  of  [describe  the  offence],  and  abide  the  judgment  of  the 
court,  and  not  depart  without  leave,  then  this  recognizance  shall  be  void.  Taken 
and  acknowledged  before  me  on  the  day  and  year  above  written.  [Signature  of 
officer.] 

If  the  recognizance  be  to  keep  the  peace,  add  to  the  above  condition  thus :  And 
in  the  mean  time  shall  keep  th^  peace,  and  be  of  good  behavior  towards  the  citizens 

of  the  State  generally,  and  especially  towards ,  then,  &c.     The  recognizance 

of  a  witness  differs  only  in  the  condition,  which  is  to  appear  and  testify.  These 
recognizances  are  returned  by  the  justice  to  the  court  where  the  party  is  to  appear; 
and  a  memorandum  of  them  being  then  made  on  the  minutes,  tliey  are  treated  as  if 
taken  in  that  court. 

•  On  the  subject  of  bail  in  criminal  cases,  see  Dewitt's  Lessee  v.  Osborn,  5  Ohio, 
480 ;  Slate  v.  Wellman,  3  Ohio,  14  ;  Morris  v.  Marcy,  4  Ohio,  88 ;  State  v.  Dawson, 
6  Oiiio,  251 ;  Swank  v.  The  State,  8  Ohio  State,  429 ;  State  v.  West,  8  id.  609 ;  I^ws 
of  Ohio,  vol.  64,  p.  5.  As  to  the  power  of  sureties  to  arrest  the  principal  within  the 
territory  of  the  United  States,  see  Reese  v.  The  United  States,  9  Wall.  13.  §§  43-^ 
of  the  Code  of  Criminal  Procedure  now  regulate  these  proceedings ;  there  are  no 
■triking  alterations  introduced  by  them. 
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the  failure  to  give  bail,  it  commands  the  jailer  to  receive  and 
detain  the  accused,  until  he  shall  be  discharged  by  due  course  of 
law.  Being  thus  committed,  the  accused  must  remain  in  prison 
until  trial,  unless  released  in  one  of  the  ways  hereafter  to  be  de- 
scribed. In  the  mean  time,  he  is  entitled  to  have  his  situation 
made  as  comfortable  as  the  nature  of  the  case  will  admit  of;  and 
any  unnecessary  severity  on  the  part  of  the  jailer  will  subject  him 
to  punishment ;  for  which  provision  is  made,  in  conformity  with 
that  humane  declaration  of  the  constitution,  ^^  that  no  person 
arrested  or  confined  in  jail  shall  be  treated  with  unnecessary 
rigor."  Both  the  federal  and  State  constitutions,  as  we  have  seen, 
declare  that  ^^  excessive  bail  shall  not  be  required."  The  actual 
amount,  however,  is  not  fixed  by  law,  except  in  a  few  instances, 
but  left  to  the  discretion  of  the  officer  who  takes  bail ;  and  who 
also  decides  upon  the  sufficiencies  of  the  sureties.  Again,  our 
constitution  declares  that  *^  all  pei'sons  shall  be  bailable  by  suffi- 
cient sureties,  unless  for  capital  offences,  where  the  proof  is  evi- 
dent, or  the  presumption  great."  Thus  there  can  be  but  one 
offence  in  this  State  which  is  not  bailable,  and  even  that  is  not 
absolutely  excluded.  The  federal  constitution  has  no  correspond- 
ing provision ;  but  under  the  acts  of  Congress,  all  offences  are 
bailable.  Thus  the  accused  has  abundant  provision  made  for  his 
comfort  during  the  interval  between  the  arrest  and  trial.  The 
mode  of  taking  bail,  in  all  criminal  cases,  is  by  recognizance,  the 
form  of  which  is  fixed  by  the  statute,  and  the  nature  of  which 
has  been  already  indicated.  The  occasions  of  taking  bail  I  will 
now  enumerate  :  1.  When  the  sheriff  makes  the  arrest  on  a 
capias  upon  indictment,  if  the  offence  be  below  penitentiary,  he 
is  specially  authorized  to  take  bail  in  any  sum  between  fifty  and 
two  hundred  dollars ;  otherwise,  the  court,  when  the  indictment 
is  brought  in,  fix  the  amount,  which  is  indorsed  upon  the  capias^ 
and  the  sheriff  takes  bail  in  that  sum.  He  is  also  authorized,  as 
we  have  seen,  to  take  recognizances  for  appearance  and  for  keep- 
ing the  peace,  in  all  cases  where  an  offence  has  been  committed 
within  his  knowledge  or  view.  2.  The  coroner,  when  he  holds  an 
inquest  over  a  dead  body,  is  authorized  to  recognize  the  witnesses ; 
but  not  the  accused,  for  he  is  not  presumed  to  be  yet  arrested.  3. 
The  magistrjite,  whether  judge  or  justice,  when  he  holds  the  ex- 
amination, is  authorized  to  recognize  both  the  accused  and  the 
witnesses.  In  certain  cases,  also,  as  we  have  seen,  he  may  recog- 
nize persons  to  keep  the  peace.  4.  The  court  in  passing  sentence 
for  any  offence  enumerated  in  the  act  for  the  punishment  of  of- 
fences, may  recognize  the  offender  to  keep  the  peace  for  two 
years,  if  deemed  expedient*  6.  On  habeas  corpus^  a  proceeding 
which  has  been  explained  before,  the  judge,  who  inquires  into  the 
cause  of  detention,  may  take  bail  when  he  thinks  the  case  justifies 
it ;  and  this  writ  may  issue  for  the  relief  of  any  prisoner  com- 
mitted for  trial,  unless  it  be  on  a  capital  charge.  6.  Provision  is 
made  that  the  sureties  may  at  any  time  surrender  their  principal 
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to  any  judge,  who  will  thereupon  commit  him  to  prison,  or  take 
new  bail,  as  the  case  may  require.  And  this  brings  us  up  to  the 
proceedings  in  court. 

§  239.  Grand  Jury,  (a)  We  have  already  seen  that  no  offender 
can  be  put  to  trial  on  a  criminal  charge  until  a  bill  of  indictment 
has  been  found  against  him  by  the  grand  jury.  The  language  of 
the  federal  constitution  is,  ^^  that  no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime,  unless  on  a  presentment 
or  indictment  of  a  grand  jury.*'  The  language  of  our  State  con- 
stitution includes  '^any  criminal  charge."  The  sole  function, 
therefore,  of  a  grand  jury  is  to  pass  upon  indictments  prepared 
for  them  by  the  prosecuting  oflBcer.  The  term  ''"'presentment''^ 
confers  no  additional  authority.  It  simply  means  that  they  are 
to  present  accusations  in  the  form  of  indictments.  The  qualifica- 
lions  of  grand  jurors  are  the  same  as  of  electors,  which  have 
already  been  described.  (6)  The  mode  of  selection^  also,  is  the 
same  as  for  petit  jurors,  which  has  before  been  described.  In  this 
State,  the  number  is  fifteen ;  and  it  has  been  decided  that  where 
the  State  law  fixes  the  number,  the  federal  courts  in  that  State 
are  governed  thereby.  Grand  jurors  are  summoned  by  a  writ  of 
venire  facias^  which  is  served  by  the  sheriff  ten  days  before  each 
term.  If,  upon  impanelling  them,  a  sufficient  number  be  not 
forthcoming,  the  panel  is  filled  up  with  talesmen  or  by-standerM. 
I  have  observed  that  this  course  is  objectionable,  even  for  petit 
jurora  in  civil  cases ;  but  the  objection  is  still  stronger  with  re- 
spect to  grand  jurors ;  for  their  functions  are  too  important  in 
every  respect  to  justify  the  giving  of  a  discretion  to  the  sheriff  to 
fill  up  vacancies  with  any  loiterers  who  may  happen  to  be  about 
the  court.  But  so  stands  the  law.  (c)  In  this  State,  the  right 
to  challenge  a  grand  juror  seems  to  be  confined  by  statute  to  the 
prosecuting  attorney,  and  it  must  be  for  good  cause  shown.  But 
it  has  been  elsewhere  decided,  that  a  prisoner  whose  case  is  to 
come  before  the  grand  iury  may  also  challenge  for  cause  before 
the  oath  is  administered.  The  principal  causes  of  challenge  are, 
the  want  of  any  of  the  prescribed  qualifications;  irregularity  in 
the  mode  of  selecting,  drawing,  or  summoning;  and  the  having 
deliberately  formed  and  expressed  an  opinion,  (d)  When  the 
panel  is  completed,  the  oath  is  administered  to  the  foreman^  who 

(a)  See  Davis's  Precedents,  1-82 ,  1  Chitty's  Crim.  Law,  chap.  6.  A  list  of  tlie 
names  of  tlie  jfr»nd  jurors  need  not  be  furnished  to  the  accused  before  trial.  Fouta 
V.  The  State,  8  Ohio  State,  98. 

(b)  The  record  need  not  show  that  they  were  so  qualified.  Parks  p.  The  State, 
4  Ohio  State,  234. 

(c)  By  the  act  relating  to  juries,  passed  April  26, 1873,  70  Ohio  Laws,  167,  §  8, 
authorizes  the  court  to  issue  a  special  venire  containing  the  names  of  selected  persona, 
to  fill  the  grand  jury,  and  thus  remove  the  ground  of  tlie  author's  criticism. 

(d)  1  Burr's  Trial,  33,  87,  44,  426;  Commonwealth  v.  Smith,  9  Mass.  110;  Com- 
monwealth t^.  Parker,  2  Pick.  508.  It  is  a  good  plea  in  abatement  that  one  or  more 
of  the  grand  jurors  who  found  an  indictment  had  not  the  legal  quaiiflcations  of  grand 
jurors.  But  mere  irregularities  in  selecting  and  drawing  them,  which  do  not  affect 
their  personal  qualifications,  cannot  be  pleaded  in  abatement  Doyle  v.  The  Stat% 
17  Ohio,  222;  HuUng  o.  The  State,  17  Ohio,  588. 
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is  appointed  by  the  court,  and  all  the  rest  are  sworn  to  observe 
the  same  oath.     The  form  of  the  oath,  as  prescribed  by  our  stat- 
ute, is  as  follows :  "  Saving  yourself  and  fellow-jurors,  you,  as 
foreman  of  this  grand  inquest,  shall  diligently  inquire,  and  true 
presentment  make,  of  all  such  matters  and  things  as  shall  be 
given  you  in  charge,  or  otherwise  come  to  your  knowledge,  touch- 
ing the  present  service :  the  counsel  of  the  State,  your  own,  and 
your  fellows',  you  shall  keep  secret  unless  called  on  in  a  court  of 
justice  to  make  disclosures ;  you  shall  present  no  person  through 
hatred,  malice,  or  ill   will,  nor  leave  any  person  unpresented,  . 
through  fear,  favor,  or  affection,  or  for  any  reward  or  hope  thereof; 
but  in  all  your  presentments  you  shall  present  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  according  to  the  best  of 
your  skill  and  understanding."     The  meaning  of  this  language  is 
too  plain  to  need  comment.     The  reason  for  requiring  secrecy  is 
obvious.     If  the  testimony  be  not  sufficient  to  justify  the  finding 
of  an  indictment,  the  reputation  of  the  accused  ought  not  to 
suffer  by  having  it  known  that  a  suspicion  had  existed.     And  if 
sufficient,  the  accused  ought  not,  by  knowing  what  it  is,  to  be  able 
to  meet  it  on  the  trial  by  perjury,  or  avoid  its  effect  by  making 
his  escape.    After  the  oath,  the  presiding  judge  delivers  a  charge^ 
instructing  the  jurors  in  their  duties ;  and  in  this  State,  there  are 
several  acts  relating  to  elections,  auctions,  taverns,  ferries,  gaming, 
brothels,  supervisors,  bank-notes,  and  the  like,  which  are  required 
to  be  specially  mentioned  in  this  charge  ;  but  there  is  no  author- 
ity for  expatiating  upon  politics,  as  is  frequently  done ;  and  one 
would  suppose  that  a  nice  sense  of  judicial  propriety  would  pre- 
vent the  slightest  allusion  to  such  subjects.    The  grand  jury  now 
retire  to  discharge  their  duties.     If  they  require  other  witnesses 
than  those  who  appear  voluntarily,  or  upon  recognizance,  the 
prosecuting  officer  causes  them  to  be  brought  in.     The  witnesses 
are  sworn  by  the  clerk,  who  gives  each  a  certificate  of  the  fact, 
and  only  one  is  admitted  at  a  time.     The  rule  is,  that  no  testi- 
mony ought  to  be  received,  which  would  be  incompetent  on  the 
trial ;  and  as  this  is  a  question  of  law,  the  grand  jury  may  take 
advice  of  the  prosecuting  officer,  or  of  the  court  if  they  so  desire. 
Another  rule  is,  that  they  are  only  to  hear  evidence  against  the 
accused.   The  meaning  is,  that  they  are  not  to  resolve  themselves 
into  a  traverse  jury.     They  are  not  to  seek  evidence  in  exculpa- 
tion, nor  hear  witnesses  sent  there  by  the  accused  for  that  pur- 
pose.    But  when  witnesses  are  properly  before  them,  they  are  to 
receive  what  tends  to  exculpate,  as  well  as  what  tends  to  incul- 
pate.    As  to  the  weight  of  evidence  required,  the  rule  is,  that 
they  ought  not  to  find  a  bill  unless  the  evidence  be  such  as,  if 
uncontradicted,  would  induce  them  on  the  trial  to  convict.     The 
old  rule  that  a  bill  ought  to  be  found,  if  guilt  is  rendered  more 
probable  than  innocence,  is  not  adopted  in  this  country.     But  of 
the  weight  of  evidence  they  are  the  exclusive  judges.   The  prose- 
cuting officer,  though  sharing  in  their  councils,  and  entitled  to  be 
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present  in  all  their  deliberations,  is  not  to  be  consulted  on  this 
question.  It  is  for  him  to  prepare  the  indictments,  and  answer 
all  questions  of  law,  but  not.  to  advise  whether  an  indictment 
ought  to  be  found.  The  grand  jury  are  sworn  "  diligently  to 
inquire."  This  requires  them  fairly  to  investigate  all  offences 
brought  properly  before  them  or  within  their  own  knowledge. 
But  it  does  not  require  them  to  prowl  about  for  matters  of  accu- 
sation out  of  doors.  They  are  a  "grand  inquest,"  but  not  an 
inquisition.  And  they  are  to  observe  the  most  rigorous  impar- 
tiality. The  attribute  of  mercy  belongs  elsewhere.  If  any  appear 
to  have  violated  the  law,  no  matter  who  or  what  they  are,  high 
or  low,  lich  or  poor,  informed  or  ignorant,  they  are  to  be  indicted, 
without  fear,  favor,  or  affection.  The  one  great  aim  should  be  to 
ascertain  the  truth,  and  having  done  so,  to  act  upon  it,  regardless 
of  consequences. 

Twelve  out  of  the  fifteen  must  concur,  in  order  to  sustain  an 
indictment ;  in  which  case  the  foreman  indorses  it,  "  a  true  bill^^^ 
and  signs  his  name  by  way  of  authentication,  even  though  his  own 
opinion  should  be  the  other  way.  The  indictment  is  also  indorsed 
by  the  prosecuting  attorney  ;  and,  in  general,  these  indorsements 
are  the  only  authentication  it  requires  ;  but  in  our  act  for  the  pun- 
ishment of  offences,  in  order  to  prevent  groundless  accusations, 
the  complaining  or  prosecuting  witness  is  required  to  indoi*se  the 
indictment  as  security  for  costs ;  which  costs  he  must  pay  if  the 
accused  be  acquitted,  unless  the  court  think  he  had  good  cause  to 
make  the  complaint.  If  twelve  do  not  concur  in  landing  a  bill, 
it  is  said  to  be  ignored^  and  the  accused  has  a  right  to  be  immedi- 
ately discharged ;  but  this  does  not  prevent  a  subsequent  grand 
jury  from  finding  a  true  bill  for  the  same  offence.  Whenever  the 
grand  jury  desire  instructions  from  the  court,  they  may  come  in 
and  receive  them  ;  but  the  accused  cannot  move  for  specific  in- 
structions beforehand.  Indictments  when  found  are  brought  into 
court  by  the  foreman,  and  delivered  to  the  clerk,  who  dockets 
them  in  the  order  of  presentation.  Not  being  included  in  our 
statute  of  amendment8j  they  can  only  be  amended  in  matters  of 
form ;  nor  even  then,  without  the  consent  of  the  grand  jury. 
When  the  grand  jury  have  been  discharged  unconditionally  by 
the  court,  they  cannot  be  reconvened.  And  I  may  observe  that 
there  is  no  warrant  either  in  law  or  propriety  for  an  expression 
of  their  opinion  upon  political  matters,  which  is  now  too  much 
the  custom,  in  imitation  of  the  judge  who  may  have  charged  them 
on  these  subjects. 

§  240.  Indictment  (a)     Both  our  federal  and  State  constitu- 

(a)  Form  of  an  Indictment.  I  shall  here  give,  by  way  of  illustration,  the  form  of 
an  indictment  for  murder.  I  have  before  given  the  substantial  parts  of  several  indict- 
ments for  the  higher  offences,  in  connection  with  a  description  of  those  offences,  to 
which  I  now  refer. 

The  State  of ,  county  of ,  court  of , term,  in  the  year 

.    The  grand  jurors  of  the  county  aforesaid,  upon  their  oaths  present,  that 
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tions  declare  that  the  accused  shall  have  a  "  speedy  public  trial." 
And  our  statute  provides  that  where  the  offence  is  capital,  so  that 
there  can  be  no  bail,  the  indictment  shall  he  found  at  the  first 
term  after  the  commitment,  or  else  the  prisoner  shall  be  discharged 
if  he  require  it ;  unless  there  be  very  urgent  reasons  for  postpone- 
ment. In  other  cases,  the  matter  is  left  to  the  discretion  of  the 
court.  As  to  the  time  within  which  an  indictment  may  be  found, 
after  the  commission  of  the  offence,  our  limitations  are  these  : 
namel^s  for  all  the  offences  enumerated  in  the  act  for  the  punish- 
ment of  offences,  except  petit  larceny,  one  year  ;  for  all  the 
offences  specified  in  the  act  for  the  punishment  of  immoral  prac- 
tices, except  the  neglect  of  a  magistrate  to  pay  over  fines,  the  pro- 
ceedings must  be  commenced  within  ten  days  ;  for  assault  and 
battery,  or  affi-ay  at  fisticuffs,  where  the  defendant  pleads  guilty 
before  a  justice,  within  thiee  months;  and  for  provoking  a  quar- 
rel, within  ten  days.  Under  the  laws  of  the  United  States  the 
limitations  are  these:  namely,  for  all  capital  offences,  except 
murder  and  forgery,  three  years  ;  for  all  offences  against  the 
revenue  laws,  five  years  ;  and  for  all  other  offences,  not  capital, 
two  years.  It  will  thus  be  seen  for  the  great  majority  of  offences 
in  this  State,  there  is  no  limitation :  and  the  indictment  may  be 
found  at  any  time.  I  will  now  make  a  few  remarks  upon  its 
form  and  contents. 

1.  It8  Form.  In  framing  an  indictment,  the  highest  degi^ee  of 
precision  and  certainty  is  required  ;  nothing  must  be  left  to  infer- 
ence or  implication :  the  defence  must  be  so  described  that  it  can- 
not be  mistaken  in  any  essential  particular  ;  but  mere  clerical  or 
grammatical  errors  will  not  vitiate  it,  unless  they  render  the 
meaning  obscure,  (a)  There  must  be  no  figures  or  abbreviations, 
except  in  giving  the  fac  simile  of  a  writing;  (6)  and  if  there  be 
more  averments  than  are  necessary,  the  superfluous  ones  will 
merely  be  rejected  as  surplusage,  and  thus  do  no  harm.  An  in- 
dictment properly  divides  itself  into  three  parts,  the  introduction^ 
description^  and  conclusion.  The  introduction  and  conclusion 
being  matters  of  form,  are  the  same  in  all  indictments;   but 

one, ,  heretofore,  to  wit,  on  the  — — ,  with  force  and  anns  at ,  in  the 

county  aforesaid,  in  and  upon  one ,  purposely,  and  of  deliberate  and  premedi- 
tated malice,  did  make  an  assault ;  and  did  then  and  there  discharge,  and  shoot  off, 

to,  against,  and  upon  the  said ,  a  certain  pistol  then  and  there  charged  with 

gunpowder  and  one  leaden  bullet,  which  said  pistol  the  said ,  in  his  right  hand 

then  and  there  held  ;  and  with  the  leaden  bullet  aforesaid,  out  of  the  pistol  aforesaid, 
by  force  of  the  gunpowder  aforesaid,  did  then  and  there  purposely,  and  of  deliberate 

and  premeditated  malice,  strike,  penetrate,  and  wound  the  said ,  in  and  upon 

the  right  side  of  the  belly  of  him  the  said ,  thereby  giving  to  him,  the  said 

,  one  mortal  wound  of  the  depth  of inches,  and  of  the  breadth  of 

inches,  of  which  said  mortal  wound  the  said then  and  there  instantly 

died ;  and  so  the  said ,  in  the  manner,  and  by  the  means  aforesaid,  did  pur- 
posely, and  of  deliberate  and  premeditated  malice,  kill  and  murder  the  said  , 
against  the  peace  and  dignity  of  the  said  State,  and  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  proyided. 

(a)  Fouts  V.  The  State,  S  Ohio  State,  98. 

(6)  This  is  no  longer  a  defect.    Criminal  Code,  §  90. 

47 
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the  description  varies  for  each  o£Pence.  The  introduction  begins 
with  a  caption^  naming  the  State,  county,  court,  and  term.  In 
making  up  the  record,  however,  the  caption  contains,  in  addition, 
the  names  of  the  judges  and  of  the  grand  jurors,  and  the  date  of 
the  commencement  of  the  term,  (a)  And  it  has  been  held,  that 
under  the  law  of  Congress,  requiring  the  prisoner  to  be  furnished 
with  a  copy  of  the  indictment,  such  copy  must  contain  this  full 
caption.  The  indictment  then  proceeds,  ^^the  grand  jurora  of 
the  county  aforesaid,  upon  their  oaths  present,  tluit,''  &c. ;  then 
follows  a  description  of  the  offence ;  and  the  conclusion  is, 
^^  against  the  peace  and  dignity  of  the  State,  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided."  The 
county  stated  in  the  caption  is  called  the  venue.  And  by  the  law 
of  this  State,  it  must  be  the  county  in  which  the  offence  was 
committed  ;  for  even  when  the  venue  is  changed  for  trial,  as  will 
be  explained  hereafter,  the  change  does  not  take  place  until  the 
indictment  has  been  found.  (6)  1.  The  only  difference  between 
indictments  in  the  federal  and  in  the  State  courts  is,  that  in  the 
former  the  district  is  named  instead  of  the  county,  and  the  United 
States  instead  of  the  State.  It  was  formerly  the  practice  to  pre- 
fix to  the  above  conclusion  words  like  these :  *'  To  the  great  dam- 
age of  the  person  injured  ;  to  the  evil  example  of  all  others  in  the 
like  case  offending ;  and  to  the  great  displeasure  of  Almighty 
God ; "  but  these  expressions  are  never  necessary. 

2.  Description  of  the  Offence.  When  the  offence  is  created  by 
statute,  as  we  have  seen  is  the  case  with  all  offences  punishable  by 
this  State  or  by  the  United  States,  the  indictment  must  not  only 
conclude,  "contrary  to  the  form  of  the  statute,"  but  must  by 
express  words  bring  the  offence  substantially  within  the  statutory 
description  ;  (c)  and  the  safest  rule,  therefore,  is  to  follow  the 
exact  words  of  the  statute  ;  but  the  statute  itself,  if  a  public  act, 
need  not  be  recited.  If  an  indictment  undertake  to  set  forth  a 
writing  according  to  its  "  tenor^^^  the  exact  words  and  figures  must 
be  copied  ;  for  its  tenor  is  held  to  be  synonymous  with  identity  ; 
but  if  it  only  undertake  to  give  the  ''''purport,''  a  substantial  de- 
scription will  be  sufficient,  (d)  In  describing  persons^  no  addi- 
tion is  in  any  case  necessary.  In  England,  the  necessity  was 
created  by  statute,  and  we  have  not  adopted  it.  When  the  act 
must  be  done  with  a  particular  intent,  in  order  to  render  it  crimi- 
nal, that  intent  must  be  expressly  averred,  (e)     It  is  doubtful  if 

(a)  TounfT  v.  State,  6  Ohio,  435;  Mahan  v.  State,  10  id.  282;  United  Sutes  p.  In- 
surgents, 2  Dallas,  8:^6. 

(6)  It  seems  that  in  some  cases  a  State  may  punish  a  citizen  for  an  act  committed 
outside  of  the  limits  of  the  State.    Lehman  i;.  M'Bride,  15  Ohio  State,  573. 

(c)  See  1  Chit.  C.L.  182;  United  States  v.  Bachelder,  2  Gallison.  15;  WiUiams  r. 
State,  Wright's  Rep.  42 ;  Poage  v.  The  State,  8  Ohio  State,  229 ;  Dillingham  v.  The 
State,  5  id.  280 ;  Aultfather  r.  The  State,  4  id.  467.  The  words  "  csmtnry  to  the 
form  of  the  statute  "  are  no  longer  necessary. 

id)  Hess  V.  State.  5  Ohio,  1 ;  Pickens  v.  State,  6  id.  274.    Criminal  Code.  S  03-96l 

(e)  Fouts  17.  The  State,  8  Ohio  SUte,  98;  Kain  v.  The  State,  8  id.  306.  The  par- 
pose  or  intent  to  kill  must  be  averred  in  the  indictment  for  murder.  Id.    In  an  inoict- 
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it  be  ever  essential  to  say  that  the  act  was  committed  ^*  with  force 
and  arm»  ;  "  but  when  the  act  was  in  fact  forcible,  it  is  prudent 
to  insert  them,  (a)  When  knowledge  constitutes  a  part  of  the 
offence,  it  must  be  averred ;  and  this  is  usually  done  by  the  words 
"  kjMwingly "  or  "  well  knowing.^^  There  are  certain  technical 
words  used  in  describing  particular  offences,  which  are  said  to  be 
indispensable;  thus  in  treason,  *^ traitorouslg ; '*  in  burglary, 
"  hurglariouBly ; "  in  larceny,  ^^ feloniou%ly  took  and  carried 
away;'*''  (6)  in  robbery,  ^^ feloniously  and  against  the  will;''  in 
rape,  ^"^  feloniously  ravished  and  carnally  knew  ;  "  in  riots,  "  riot- 
ously;  "  and  in  murder  in  the  first  degree,  ^^  purposely  and  of 
deliberate  and  premeditated  malice.''  But  it  is  never  necessary  to 
use  the  words,  ^^  not  having  the  fear  of  God  before  his  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil ;  *'  nor 
the  words,  '^  of  his  own  wicked  and  corrupt  mind,  being  a  person 
of  evil  disposition."  Where  wounds  are  mentioned,  it  is  held 
that  their  length  and  depth  and  the  part  of  the  body  must  be 
stated;  and  in  murder  they  must  be  alleged  to  be  '^mortal" 
But  the  value  of  the  weapon  need  not  be  stated ;  nor  the  fact  that 
the  person  slain  "  was  in  the  peace  of  God  and  of  the  State." 
The  name  of  the  person  upon  whom  the  offence  was  committed, 
if  known,  must  be  stated;  but  if  not  known,  he  may  be  de- 
scribed as  "  a  certain  person  to  the  jurors  unknown."  It  is  usual 
to  state  the  residence  of  the  defendant,  but  as  the  place  of  his 
residence  cannot  affect  his  guilt,  there  seems  to  be  no  good  rea- 
son for  this.  A  time  and  place^  however,  must  be  stated  for 
every  material  fact,  but  when  these  have  been  once  stated,  they 
may  afterwards  be  referred  to  by  the  words  "  then  and  there  ; " 
and  unless  the  time  enters  into  the  nature  of  the  offence,  or  the 
place  is  out  of  the  county,  a  different  time  and  place  from  those 
alleged  may  be  proved.  In  the  averment  of  number  and  quan- 
tity ^  as  well  as  time  and  place,  it  is  usual  to  employ  a  ^^  videlicet " 
or  "  to  wit,"  under  the  impression  that  less  strict  proof  will  then 
be  required  ;  but  it  is  doubtful  if  this  makes  any  difference.  If 
several  offenders  be  concerned  in  the  same  offence,  they  may  all 
be  joined  in  one  indictment,  whether  principals  or  accesso- 
ries ;  or  they  may  be  indicted  separately.  If  joined  in  the  same 
indictment,  it  is  a  matter  of  discretion  with  the  court  to  grant 
them  separate  trials  or  not.  But  if  the  offence  be  capital,  this  is 
seldom  refused,  on  account  of  the  diflBculty,  in  a  joint  trial,  of 
giving  each  his  full  number  of  challenges.  Several  offences  may 
also  be  joined  in  one  indictment,  in  different  counts,  although  the 
punishment  be  different ;  but  the  court,  in  their  discretion,  may 

ment  for  robbery  there  mtist  be  a  imbstantial  Rvemient  of  the  intent  to  iteal  or  rob. 
Matthews  o.  The  State,  4  Ohio  SUte,  689.    See  Turner  v.  The  State.  I  id.  422. 

(a)  They  are  now  expressly  dispensed  with.    Criminal  Code,  §  90. 

(6)  Under  §  100  of  the  Code,  in  an  indictment  for  larceny  of  money,  it  is  not 
neoessary  to  show  what  kind  of  money  it  was,  or  that  it  was  issued  by  lawfiil  autlior- 
ity,  or  that  it  was  intended  to  pass  or  cuculate  as  money.  McDivit  v.  The  State,  20 
Ohio  State,  281. 
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require  the  prosecuting  attorney  to  elect  on  which  he  will  pro- 
ceed, and  give  up  the  rest ;  and  the  better  practice  is  to  have 
separate  indictments  for  each  offence,  (a)  Neither  the  State  nor 
federal  laws  contain  any  provisions  varying  the  cx>nimon  law  on 
the  subject  of  indictments,  except  in  reference  to  perjury  and 
subornation  of  perjury.  In  these  cases  it  was  formerly  necessary 
to  make  the  indictment  exceedingly  voluminous,  by  setting  forth 
the  authority  of  the  person  administering  the  oath,  together  with 
all  the  circumstances  of  the  case.  But  there  are  now  statutory 
provisions  expressly  dispensing  with  this. 

§  241.  Arraignment.  (6)  The  indictment  having  been  thus 
found,  the  next  step  is  to  arraign  the  prisoner.  Being  placed  at 
the  bar,  he  is  called  upon  by  name  to  arise.  The  indictment  is 
then  read  to  him  by  the  prosecuting  attorney  or  the  clerk.  Some- 
times the  substance  is  merely  stated,  but  the  whole  indictment 
should  be  read.  The  prisoner  is  then  asked  whether  he  is  guilty 
or  not  guilty.  Before  answering  he  is  entitled  to  have  the  advice 
of  counsel.  Formerly,  this  was  not  the  case  in  England  ;  but  botli 
the  federal  and  State  constitutions  expressly  assert  this  right  by 
declaring  that  "  in  all  criminal  prosecutions,  the  accused  hath  a 
right  to  be  heard  by  himself  and  counsel ; "  and  by  our  statute, 
the  court  are  required  to  assign  such  counsel,  not  exceeding  two, 
as  the  prisoner  shall  desire,  if  he  be  unable  to  employ  counsel ; 
which  counsel  may  have  access  to  him  in  prison  at  all  reasonable 
hours.  The  prisoner  may  then  answer  to  the  arraignment  either 
by  himself  or  counsel.  If  the  indictment  be  for  a  capital  offence, 
this  is  the  time  to  make  his  election  to  be  tried  in  the  supreme 
court;  in  which  case,  the  indictment,  plea,  and  election  are 
recorded  in  the  court  of  common  pleas,  and  certified  under  seal  to 
the  supreme  court.  (<?)  If  the  accused  do  not  so  elect,  or  the 
offence  is  not  capital,  he  must  plead  to  the  indictment.  If  he 
ask  time,  a  reasonable  time  will  be  allowed  him  for  preparation  ; 
and  for  this  purpose  he  is  entitled  to  a  copy  of  the  indictment,  as  a 
constitutional  right,  the  declaration  being,  that  he  may  "  demand 
the  nature  and  cause  of  the  accusation  against  him,  and  have  a 
copy  thereof."  Our  statute  provides  that  in  capital  and  peniten- 
tiary offences,  he  shall  have  this  copy  at  least  twelve  hours  before 
the  trial,  (d)     The  act  of  Congress  provides  that  in  treason,  he 

(a)  Bftiley  v.  The  State,  4  Ohio  State,  440.  A  judgment  on  a  general  Terdict  is 
not  erroneous  where  some  of  the  counts  are  good  and  others  bad.  Bailey  v.  The 
State.  4  Ohio  State,  440 ;  Bobbins  r.  The  State,  8  id.  131. 

(b)  See  3  Black.  Com.  ch.  25;  1  Chitty's  Crim.  Law,  837 ;  2  Swift's  Dig.  386. 
Although  a  prisoner  cannot  waive  any  of  the  formalities  required  by  law,  still, 
when  the  record  shows  that  the  defendent  waived  arraignment,  the  judgment  will  not 
be  reversed  for  that  cause,  if  the  record  subsequently  discloses  proceedings  which  con- 
stitute an  arraignment.     Goodin  v.  The  State,  16  Ohio  State,  844. 

(c)  State  0.  Turner,  Wright's  Bep.  20. 

(d)  The  construction  given  to  this  provision  is,  that  if  the  accused  demand  a  i\)py 
of  the  indictment,  he  cannot  be  forced  to  trial  until  twelve  hours  after  it  is  furnished. 
But  if  he  consents  to  go  to  trial  without  making  such  demand,  he  cannot  afterwards 
ohject  that  the  copy  was  not  furnished.    Smith  r.  State,  8  Ohio,  294.    He  it  now 
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shall  have  it  three  entire  days  before  the  trial,  and  in  all  other 
capital  cases  two.    As  to  all  other  cases,  both  laws  are  silent.    If, 
on  being  arraigned,  the  prisoner  make  no  answer,  but  stand  mute^ 
then,  bj'  our  statute,  a  jury  is  to  be  impanelled  to  try  whether  he 
stands  mute  obstinately,  or  by  the  act  of  God.     If  by  the  act  of 
God,  he  is  to  be  remanded  to  prison  until  he  recovers  the  use  of 
speech  ;  but  if  obstinately,  the  plea  of  not  guilty  is  to  be  entered, 
and  the  cause  goes  on  to  trial ;  and  the  same  is  done  when  he 
refuses  to  plead.     This  is  a  singular  provision,  to  say  the  least. 
Suppose  the  prisoner  be  actually  dumb ;  is  he  therefore  to  remain 
in  prison  for  ever  ?     Or  is  it  seriously  believed  that  he  may  be 
miraculously  struck  dumb  by  the  act  of  God,  and  afterwards 
recover  his  speech  ?     In  England,  the  course  is  directly  the  oppo- 
site to  this ;  (a)  but  either  course  would  seem  to  be  entirely  un- 
necessary :  and  so  it  is  in  fact  considered  by  Congress,  who  have 
provided  that  in  all  cases  of  standing  mute,  the  prisoner  is  treated 
as  if  he  had  pleaded  not  guilty  ;  and  this  is  the  common  sense  of 
the  matter.  (6)  The  law  presumes  every  man  innocent  until  proved 
guilty  ;  and  as  the  prisoner,  by  standing  mute,  does  not  admit  his 
guilt,  the  question  is  properly  put  to  the  proof,  by  entering  for  him 
the  plea  of  not  guilty,  and  proceeding  to  trial.     I  have  just  said 
that  every  man  is  presumed  to  be  innocent  until  proved  to  be 
guilty.     The  meaning  is,  that  such  is  the  legal  presumption.     No 
doubt  the  actual  presumption  is,  that  a  man  who  has  been  first 
examined  before  a  magistrate,  and  afterwards  indicted  by  a  grand 
jury,  must  be  guilty ;  that  is,  his  guilt  is  thus  rendered  more  prob- 
able than  his  innocence.   But  still  the  law  humanely  presumes  him 
to  be  innocent,  so  far  as  relates  to  the  harden  of  proof.     It  is  not 
for  the  prisoner  to  prove  his  innocence,  but  for  the  State  to  prove 
his  guilt ;  and  he  need  say  nothing  in  defence,  until  a  primd  facie 
case  is  made  out  against  him.     This  is  all  the  expression  means  ; 
and  in  this  connection  I  will  further  observe,  that  as  the  State  has 
the  burden  of  proof,  so  it  has  the  opening  and  closing  of  the  ar- 
gument, as  in  other  cases.     I  believe  that  in  France  and  in  Scot- 
land the  advantage  of  closing  the   argument  is  given  to   the 
prisoner ;  and  would  not  humanity  justify  a  similar  course  here  ? 
There  would  certainly  be  no  great  danger  in  giving  the  prisoner 
the  last  word. 

§  242.  Plea  and  Issue,  (c)     If,  upon  being  arraigned,  the  pris- 

entitled  to  a  copy  of  the  indictment  a  day  before  he  is  arraigned  or  called  upon  to 
answer  to  it.    Criminal  Code,  §  103. 

(a)  4  Black.  Com.  324 ;  1  Western  Law  Journal,  162,  416. 

(6)  This  is  also  the  provision  of  the  Criminal  Code,  §  118. 

(c)  See  4  Black.  Com.  ch.  26 ;  1  Chitty's  C.  L.  ch.  9 ;  Davis's  Prac.  276 ;  2  Swift's 
l)iK.  899.  The  forms  of  presenting  the  defence  differ  very  little  from  the  correspond- 
ing forms  in  civil  cases,  except  that  the  prisoner  always  pleads  in  person,  as  will  be 
■een  by  the  following  example  :  — 

1.  Plea  to  the  Jurisdiction,    And  the  said ,  in  his  proper  person  comes  into 

court,  and  having  heard  the  said  indictment  read,  says  that  this  court  ought  not  to 
take  cognizance  of  the  offence  in  the  said  indictment  charged,  because,  protesting 
that  he  is  not  guilty  of  the  same,  nevertheless  he  says  that  [hero  state  the  facU  show- 
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oner,  instead  of  standing  mute,  answer  that  he  is  guilty^  it  will  only 
remain  for  the  court  to  pass  sentence ;  except  in  the  case  of  murder, 
where,  by  special  provision,  thecourt  are  required  to  hear  testimony 
to  determine  the  degree  of  murder.  But  if  he  deny  his  guilt,  it 
must  be  one  of  the  modes  pointed  out  by  the  common  law ;  for 
neither  the  federal  nor  State  laws  provide  any  other  way.  These 
modes  are  as  follows  :  first,  a  plea  to  the  jurisdiction ;  %ecandly,  a 
demurrer  ;  thirdly,  a  plea  in  abatement ;  fourthly,  a  special  plea 
in  bar ;  or  fifthly,  the  general  issue  of  not  guilty  ;  for  we  have 
no  such  pleas  as  sanctiuiry  or  benefit  of  clergy  ;  neither  of  which 
absurdities  has  ever  been  allowed  in  this  country. 

1.  A  Plea  to  the  Jurisdiction.  This  is  the  proper  course  when 
the  indictment  is  found  before  a  court  having  no  jurisdiction  of 
the  oflFence.  We  have  already  considered  the  distribution  of  crim- 
inal jurisdiction,  among  the  fedeiul  and  State  courts,  and  nothing 
further  need  be  said  here. 


ing  the  want  of  jurisdiction] ;  and  this  the  said is  ready  to  verify.    Wherefore 

lie  prays  judgment  if  this  court  will  take  cognizance  of  the  indictmeDt  aforesaid,  and 
that  he  may  be  permitted  to  go  hence  without  day. 

The  replication  to  this  plea,  which  is  put  in  by  the  prosecuting  attorney,  states  that 
the  court  ought  not  to  be  precluded  from  taking  cognizance  of  the  indictment,  and 
gives  the  reasons ;  and  then  concludes  with  a  prayer  that  the  prisoner  may  be  held 
to  answer  to  the  indictment. 

2.  fjnnwrer.  And  the  said in  his  proper  person  comes  into  court,  and  hav- 
ing heard  the  said  indictment  read,  says  tliat  the  same,  and  the  matters  and  things 
therein  contained,  in  manner  and  form  as  the  same  therein  stated,  are  not  sufScient 
in  law,  and  tliat  he  is  nut  bound  by  the  law  of  the  land  to  answer  the  same ;  wliere- 
fore,  for  want  of  a  sufficient  indictment,  he  prays  judgment  that  he  be  permitted  to 
go  hence  without  day. 

The  joinder  asserts  the  sufficiency  of  the  indictment,  and  prays  that  the  prisoner 
may  be  convicted. 

8.    Plea  of  a  Misnomer.     And  now, ,  who  in  this  indictment  is  called  by  the 

name  of ,  in  his  proper  person  comes  into  court,  and  having  heard  this  indict- 
ment read,  says  that  his  name  is ,  by  which  name  he  has  always  hitherto  been 

known  and  called,  without  this,  that  he  now  is,  or  hitherto  has  been  called  or  known 

by  the  name  of ,  as  in  the  said  indictment  is  supposed ;  and  this  he  is  ready  to 

verify ;  wherefore  he  prays  judgment  of  the  said  indictment,  and  that  the  same  may 
be  quRshed. 

The  replication  states  that  he  is,  and  long  has  been,  known  and  called,  as  well  by 
the  name  mentioned  in  the  indictment,  as  by  that  mentioned  in  the  plea ;  and  con- 
cludes to  the  country.  It  has  been  decided  that  a  plea  of  misnomer  is  the  only  way 
of  taking  advantage  of  it  After  verdict  the  objection  is  waived.  Smith  r.  Sute,  8 
Ohio,  294.  As  to  what  is  a  misnomer,  see  Rockville  v.  The  State,  1*2  Ohio  St.  427. 
The  criminal  code  provides  that  if  the  defendant  pleads  misnomer,  he  must  give  his 
true  name,  which  shall  be  at  once  substituted,  and  the  proceedings  go  on.  This  was 
held  constitutional  in  Lasure  v.  The  State,  19  Ohio  State,  43. 

4.    Plea  of  Former  Acquittal.    And  the  said ,  in  his  proper  person  comes  into 

court,  and  having  heard  the  said  indictment  read,  says  that  the  State  ought  not  fur- 
ther to  prosecute  the  same  against  him,  because  he  says  that  heretofore,  to  wit,  at  the 
court  of ,  holden  at ,  on  the [here  set  forth  the  record  of  the  for- 
mer verdict,  judgment,  and  acquittal] ;  as  by  the  record  thereof  now  remaining  in 

snid  court  more  fully  appears ;  •  and  the  said avers  that  he  is  the  same  person, 

and  the  offence  in  the  present  indictment  charged  is  the  same  offence  as  in  the  said 
record  and  acquittal  are  contained ;  and  this  he  is  ready  to  verify ;  wherefore  he  prays 
judgment,  and  that  he  may  be  permitted  to  go  hence  without  day. 

the  replication  is  mU  tiel  record;  unless  the  fact  of  identity  of  person  or  offence  be 
denied,  in  which  case  it  is  a  traverse  concluding  to  the  country.  It  has  been  held 
that  this  plea  must  set  forth  the  judgment  as  well  as  tlie  verdict,  because  there^  no 
acquittal  until  judgment.    Hurley  v.  State,  (5  Ohio,  899. 
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2.  A  Demurrer.  This  is  the  proper  course,  when,  admitting  the 
truth  of  the  facts  alleged,  they  do  not  make  out  the  oflFence  in- 
tended. Thus  the  demurrer  here  has  the  same  o£Bc6  as  in  civil 
eases.  If  the  demurrer  should  be  sustained,  it  would  be  the  ac- 
quittal of  the  prisoner  ;  for,  as  we  have  already  seen,  there  can 
be  no  amendment  after  the  discharge  of  the  grand  jury.  If  the 
demurrer  should  be  overruled,  there  can  be  little  doubt  that  the 
prisoner  would  still  be  allowed  to  make  an  issue  of  fact,  by  put- 
ting in  a  plea.  However,  as  there  has  been  some  uncertainty  on 
this  point,  and  as  the  same  question  may  be  raised  on  the  general 
issue,  or  in  .arrest  of  judgment,  or  in  writ  of  error,  it  is  generally 
best  not  to  demur. 

8.  A  Plea  in  Abatement,  This  is  chiefly  confined  to  a  miinomer 
of  the  prisoner.  It  must  be  accompanied  with  an  affidavit  stating 
the  true  name.  Of  course,  delay  is  the  only  advantage  gained  ; 
and  this  plea  is  therefore  seldom  pleaded. 

4.  A  Special  Plea  in  Bar.  This  is  the  proper  course  when, 
admitting  the  truth  and  sufficiency  of  the  indictment,  the  defend- 
ant has  a  reason  to  offer  why  he  ought  not  to  be  tried.  The  only 
pleas  in  bar  which  can  be  pleaded  in  this  country  are,  a  former 
acquittal ;  a  former  conviction ;  or  a  pardon.  There  can  be  no 
such  plea  as  sl  former  attaint,  because  attainder  is  expressly  pro- 
hibited, as  we  have  seen,  by  the  federal  and  State  constitutions. 
A  former  acquittal,^  called  autrefois  acquit^  and  s^  former  conviction^ 
called  autrefois  convict,  are  both  founded  upon  the  fundamental 
principle,  asserted  in  the  federal  and  State  constitutions,  as  we 
have  already  seen,  (a)  that  no  man  "  shall  be  twice  put  in  jeopardy 
for  the  same  offence."  This  declaration  is  general,  and  includes 
every  offence.  If,  therefore,  the  prisoner  has  been  formerly  tried, 
and  either  acquitted  or  convicted  of  the  same  identical  offence, 
it  is  a  complete  defence  against  the  present  indictment ;  but  the 

5'eopardy  does  not  exist  until  theie  has  been  a  judgment  rendered, 
f  the  jury  were  discharged,  on  the  former  trial,  without  render- 
ing a  verdict ;  or  if  judgment  were  arrested  ;  or  a  new  trial 
granted;  there  has  been  no  jeopardy  in  the  legal  sense  of  the 
term  ;  and  neither  of  these  pleas  can  be  set  up  to  a  subsequent 
indictment,  or  to  the  same  indictment  at  a  subsequent  term, 
founded  on  the  same  cause.  (6)  A  pardon  can  only  be  pleaded 
in  bar,  where  it  is  competent  to  grant  a  pardon  before  conviction^ 

(a)  See  2  Story's  Com.  §  1787 ;  People  v,  Goodman,  18  Johns.  187 :  U.  S.  v.  Perez, 
9  Wheat.  679. 

(6)  The  prisoner  cannot  be  tried  again  for  the  same  ofifenoe  where  the  jury,  after 
having  retired  to  consult  on  their  Teidict,  are  discharged  witliout  his  assent,  or  any 
ie^L  cause  for  such  discharge.  Poage  v.  The  State,  8  Ohio  State,  2*29.  But  where 
a  jury,  at>er  long  deliberation  in  a  capital  case,  cannot  agree,  they  may  be  discharged 
by  ttie  court,  witliout  the  assent  of  the  prisoner,  and  the  accused  held  to  a  fUrther 
trial.  The  record  must  show  the  facU.  Dobbins  v.  The  State,  14  Ohio  Sute,  498. 
And  where  a  jury  has  been  impanelled,  and  is  afterwards  discharged  in  consequence 
of  the  then  discovered  incompetence  of  a  juror,  the  prisoner  insisting  on  such  incom- 
petence must  be  held  to  have  assented  to  such  disGharge,  and  a  new  jury  may  be  im- 
paneUed.    Stewart  v.  The  SUte,  15  Ohio  St.  126. 
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since,  after  conviction,  there  can  be  no  occasion  to  plead  it.  This 
may  be  done  in  England.  Perhaps  it  may  be  done  by  the  consti- 
tution of  the  United  States,  for  the  language  is  not  precise  ;  but 
iu  the  constitution  of  this  State  the  power  to  pardon  is  expressly 
limited  to  cases  after  conviction.  Consequently,  there  is  no  oppor- 
tunity here  for  a  plea  of  pardon.  If  either  of  these  special  pleas 
be  decided  against  the  defendant,  it  does  not  conclude  him ;  for 
in  favor  of  life  or  liberty,  he  is  still  permitted  to  plead  the  general 
issue,  and  require  his  guilt  to  be  proved. 

5.  The  General  Isme.  (a)  In  all  criminal  cases  the  general 
issue  is  simply  not  guilty  ;  and  under  this  issue  the  defendant  may 
set  up  every  possible  defence.  It  is  seldom,  therefore,  that  any 
other  plea  is  put  in.  Upon  entering  this  plea,  which  is  by  a  mere 
memorandum  made  by  the  clerk  on  the  back  of  the  indictment, 
much  of  the  formality  practised  in  the  English  courts  is  dispensed 
with.  There  is  seldom,  if  ever,  ^joinder  or  similiter  entered  at 
the  time,  and  it  is  doubtful  if  the  want  of  it  could  be  objected  to 
even  in  the  final  record. 

§  243.  Trial,  (6)  In  all  criminal  prosecutions,  the  right  "  to 
have  a  speedy  public  trial,  by  an  impartial  jury  of  the  county  or 
district  in  which  the  offence  shall  have  been  committed,"  is  ex- 
pressly secured  to  the  prisoner  both  by  federal  and  State  consti- 

(a)  The  plea  of  not  guilty  traverses  the  whole  of  the  indictment.  The  indictment 
charges  an  act  and  a  criminal  intent,  except  in  the  few  cases  where  the  law  punishes 
an  act  without  reference  to  the  intent  with  which  it  is  done.  The  State  is  required 
to  prove  the  offence  charged,  and  hence  every  material  averment  in  the  indictment, 
beyond  a  reasonable  doubt.  Evidence  offered  to  prove  the  insanity  of  the  accused,  is 
evidence  offered  to  prove  that  he  could  not,  and  therefore  did  not,  have  a  criminal 
intent.  In  some  States  it  is  therefore  held  that  if  the  evidence  raises  a  reasonable 
doubt  of  the  sanity  of  the  accused,  it  raises  such  doubt  as  to  his  criminal  intent,  and 
he  is  entitled  to  an  acquittal.  State  v,  Jones,  60  N.  H.  369 ;  State  v,  Johnson,  40  Conn. 
186;  Moett  v.  People,  85  N.  Y.  874;  Dove  v.  State,  3  Heisk.  (Tenn.)  848;  Cunning- 
ham V.  State,  66  Afiss.  272,  Gueting  o.  State,  66  Ind.  ^;  Chase  v.  People,  40  111.  352; 
People  V.  Garbutt,  17  Mich.  9;  State  i;.  Crawford,  11  Kan.  32;  Wright  ».  People,  4 
Neb.  408. 

But  a  greater  number  of  States  hold  that  the  defence  of  insanity  most  be  made  out 
by  a  preponderance  of  evidence.  State  r.  Lawrence,  67  Me.  674 ;  Commonwealth 
V.  Heath,  11  Gray,  303;  apparently  in  State  o.  Hoyt,  46  Conn.  830;  in  State  r.  Spencer, 
1  Zab.  201;  Say  res  v.  Commonwealth,  88  Pa.  St.  301  ;  Baccigalupo  v.  State,  33 
Gratt.  807;  State  v,  Strauder,  11  W.  Va.  745,  823;  Boswell  v.  State,  63  Ala.  307; 
State  V.  Coleman,  27  La.  Ann.  691 ;  Johnson  v.  State,  10  Tex.  App.  671 ;  McKenzie 
V.  State,  26  Ark.  334;  Kriel  v.  Commonwealth,  6  Bush,  687;  Bergen  v.  State,  31  Ohio 
St  116 ;  State  v.  Felter,  82  Iowa,  60;  State  v.  Redemeier,  71  Mo.  178 ;  People  v.  Wil- 
son, 49  Cal.  14.  In  Delaware  the  accused  is  bound  to  prove  his  insanity  beyond  a 
reasonable  doubt.     State  v.  Pratt,  1  Houston,  Crira.  Cas.  269. 

The  claim  of  self-defence  being  a  denial  of  the  malice  which  the  State  is  bound  to 
prove  beyond  a  reasonable  doubt,  it  is  held  in  some  States  that  the  defendant  is  en- 
titled to  an  acquittal  if,  upon  the  evidence,  it  is  doubtful  whether  the  homicide  or 
assault  was  malicious  or  wns  in  self-defence.  State  v.  People,  63  N.  Y.  164 ;  State  c.  Por- 
ter, 84  Iowa,  131 ;  SUte  v.  Wingo,  66  Mo.  181.  So  held  in  cases  of  assault  and  battery 
in  Massachusetts.  Commonwealth  v,  McKie,  1  Gray,  61.  It  is  held  that  the  accused 
must  establish  the  fact  of  self-defence  by  a  preponderance  of  evidence.  People  v, 
Shroyer,  42  N.  Y.  1 ;  Weaver  v.  State,  24  Ohio  St.  684. 

As  to  shifting  the  burden  of  proof  in  cases  of  larceny  and  forgery.  State  v.  Mer- 
rick. 19  Me.  401 ;  State  ».  Flye,  26  Me.  812. 

{b)  See  4  Black.  Com.  chap.  27;  1  Chitty's  Crim.  Law,  chap.  12;  2  Swift's  Dig. 
403;  ante  p.  199. 
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tutioris ;  and  thus  the  ancient  and  absurd  methods  of  trial  by 
ordecU^  by  corsned^  and  by  battle^  as  described  by  Blackstone,  are 
for  ever  abrogated. 

Place  of  THal.  By  the  State  law,  the  trial  must  be  had  in  the 
county  where  the  offence  was  committed,  unless  it  be  shown  to 
the  court  by  aflSdavit  that  a  fair  trial  cannot  there  be  had ;  in 
which  case,  the  venue  may  be  changed  to  an  adjoining  county. 
Whether  this  can  be  done  at  the  instance  of  the  prisoner  only,  or 
on  motion  of  the  prosecuting  attorney  also,  is  not  specified,  and 
may  admit  of  much  doubt.  Where  poison  has  been  given,  or  a 
mortal  blow  inflicted  in  one  county,  and  the  death  takes  place  in 
another,  there  might  be  some  doubt  in  which  the  offence  could 
be  said  to  be  committed ;  and  to  remove  this  doubt  our  statute 
provides  that  the  trial  shall  be  in  the  former.  It  may  also  be 
made  a  question,  when  goods  are  stolen  in  one  county  and  carried 
into  another,  in  which  the  trial  shall  be.  Probably  in  the  former, 
though  I  am  not  aware  that  the  point  has  been  decided  with  re- 
spect to  counties,  (a)  With  respect  to  States,  (6)  there  have  been 
contradictory  decisions.  In  Massachusetts  it  has  been  held  that 
a  thief  who  stole  goods  in  another  State,  and  brought  them  there, 
might  be  tried  and  punished  there,  as  for  a  continued  larceny ; 
but  in  New  York  the  contrary  has  been  held,  and  this  would 
seem  to  be  the  better  opinion.  By  the  federal  constitution,  the 
trial  must  be  in  the  State  or  district  where  the  offence  was  com- 
mitted ;  and  if  not  committed  within  any  district,  then  where 
Congress  shall  appoint ;  and  Congress  has  provided  that  it  shall 
be  in  the  district  where  the  offender  is  apprehended,  or  into  which 
he  is  first  brought ;  also,  that  in  capital  cases  the  trial  shall  be  had 
in  the  county  where  the  offence  was  committed,  unless  it  would 
be  attended  with  great  inconvenience ;  in  which  case,  at  least 
twelve  of  the  petit  jurors  shall  be  from  that  county ;  but  there  is 
no  provision  in  any  case  for  a  change  of  venue. 

Time  of  Trial.  We  have  already  seen  that  the  trial  must 
be  at  the  same  term  in  which  the  indictment  is  found,  unless 
there  be  good  reason  for  postponement ;  (c)  and  by  our  statute 
the  prisoner,  in  capital  cases,  is  entitled  to  a  copy  of  the  panel 
of  the  jury  twelve  hours  before  the  trial.  Nothing  is  said  as ' 
to  other  offences,  or  as  to  a  list  of  the  witnesses.  By  the  act 
of  Congress,  in  case  of  treason,  the  prisoner  is  entitled  to  a  list 
of  the  jury  and  witnesses  against  him,  three  days  before  the  trial; 

(a)  Where  the  poison  is  prescribed  and  furnished  in  one  county  to  a  person  who 
carried  it  into  anotlier  county,  and  there  took  it  and  died  thereof,  the  crime  of  homi- 
cide in  administering  poison  is  committed  in  the  latter  county,  and  must  be  tried  there. 
Bobbins  v.  The  State,  8  Ohio  State,  181. 

(6)  See  Commonwealth  v.  Andrews,  2  Mass.  14;  People  v.  Gardner,  2  Johns.  477. 

(c)  By  §§  161-163  the  prisoner  is  entitled  to  his  dischargre  if  not  brought  to  trial 
before  tlie  end  of  the  second  term  of  the  court  having  jurisdiction  of  the  offence  held 
after  the  indictment  is  found,  or  if  bailed,  of  the  third  term,  unless  the  court  are 
satisfied  that  reasonable  exertions  have  been  made,  and  that  there  is  just  ground  to 
believe  that  the  evidence  can  be  had  at  the  succeeding  term. 
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and  to  a  list  of  the  jury,  in  all  other  capital  cases,  two  days  before 
the  trial. 

Petit  Jury.  The  trial  or  traverse  jury  is  so  called,  to  distinguish 
it  from  the  grand  jury.  These  jurors  must  have  the  same  qualifi- 
cations, and  are  selected,  drawn,  and  summoned  in  the  same  way 
as  grand  jurors.  In  all  but  capital  cases,  twelve  only  are  sum- 
moned. In  capital  cases,  our  statute  requires  thirty-six.  The  act 
of  Congress  is  silent  respecting  the  number,  and  it  is  left  to  the 
discretion  of  the  court.  If  the  requisite  number  be  not  at  hand, 
the  panel  may  be  filled  as  in  other  cases,  with  talesmen  from  the 
by-standers.  In  all  criminal  trials,  our  statute  allows  the  St-ate 
and  the  prisoner  each  to  challenge  (a)  two  jurors  peremptorili/^  that 
is,  without  assigning  cause:  and  in  capital  cases,  the  prisoner  may 
challenge  twenty-three  peremptoril3\  (6)  The  act  of  Congress 
allows  no  peremptory  challenge  by  government;  but  in  treason  the 
prisoner  may  challenge  thirty -five  peremptorily:  in  the  other  capi- 
tal offences  mentioned  in  the  act  of  1790,  he  may  challenge  twenty; 
and  in  all  capital  offences  created  since  that  act,  thirty*five,  as  at 
common  law ;  but  in  offences  not  capital,  there  is  no  peremptory 
challenge.  ((?)  Challenges  for  eatae  must,  of  course,  be  without 
limit  as  to  number.  These  challenges  may  be  to  the  whole  array ^ 
if  not  summoned  according  to  law  ;  otherwise,  to  the  individusds 
as  they  are  ctdled.  The  causes  of  challenge  are,  firsts  a  want  of 
any  of  the  prescribed  qualifications ;  and  secondly^  some  presumed 
or  actual  bias,  founded  on  relationship  or  enmity  to  the  prisoner, 
or  the  having  formed  or  expressed  an  opinion,  (rf)  The  panel 
must  be  full  before  the  challenge  begins ;  and  no  challenge  can  be 

(a)  Where  several  offenders  ar^  tried  together,  each  has  his  full  number  of  chal- 
lenges, but  the  State  only  has  two.  Mahan  v.  State,  10  Ohio,  2S2.  And  see  on  the 
subject  of  challenge.  Hooker  v.  State,  4  Ohio,  848;  Bixby  v.  State,  6  id.  83;  Dojle  r. 
State,  17  id.  222;  Fouts  v.  The  State,  8  Ohio  State,  98;  People  i;.  Rathbun,  21 
Wend.  609 ;  People  v.  Mather,  4  id.  229 ;  People  v.  Vermilyea,  6  Cowen,  565.  and  7 
Cowen,  108 ;  People  v.  Bodine,  1  Denio,  281 ;  Commonwealth  v.  Knapp,  0  Pick.  495 ; 
Webster's  Trial,  6. 

(/>)  The  act  of  Feb.  25, 1859,  amending  the  act  of  Feb.  0,  1831,  determines  the 
causes  of  challenge,  and  the  mode  of  trying  them.  The  act  of  March  30.  1860, 
provides  that  an  opinion  formed  as  to  tlie  guilt  or  innocence  of  the  accused,  from 
rumor  or  newspaper  statements,  shall  not  disqualify  a  juror,  if  he  states,  and  Uie 
court  is  satisfied,  that  he  can  render  an  impartial  verdict  upon  the  law  and  evi- 
dence. This  act  was  held  constitutional  in  Cooper  t*.  The  State,  16  Ohio  State,  328. 
This  act  is  substantially  re-enacted  by  §  184  of  the  Criminal  Code  as  amended  Feb- 
ruary 10,  1872  (69  Ohio  Laws,  11),  except  that  a  distinction  is  now  taken  between 
opinions  formed  on  mere  reports,  and  those  formed  on  conversations  with  witnesaea, 
or  reading  their  testimony,  or  hearing  them  testify. 

(c)  Under  the  act  of  July  20,  1840,  5  Stat,  at  Large,  394,  the  courts  may  regulate 
the  challenges  of  jurors,  except  that  they  cannot  take  from  the  prisoner  his  right  of 
peremptory  challenge  in  cases  of  treason  and  other  crimes  punishable  with  death. 
United  SUtes  v.  Shackleford,  18  How.  58& 

id)  Parks  v.  The  State,  4  Ohio  State,  284.  The  expression  of  a  juror  before 
trial  of  a  hypothetical  opinion  as  to  the  guilt  of  a  prisoner,  dependent  npon  a  certain 
atate  of  facto,  without  any  expression  of  opinion  as  to  the  existence  of  thoee  facts, 
is  not  a  ground  for  a  new  trial.  Loeffner  v.  The  Stote,  10  Ohio  State,  598.  If  no 
inquiry  is  made  of  the  jury  as  to  causes  of  challenge  until  after  verdict,  the  prisoner 
will  not  necessarily  be  entitled  to  a  new  trial,  though  the  cauae  waa  unknown  to  the 
prisoner.  So  held  in  a  case  where  one  of  the  jurors  had  been  on  the  grand  jiuy  Uiat 
found  the  indictment.    Beek  v.  The  State,  20  Ohio  St  228. 
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made  to  the  array  after  challenging  individuals.  All  the  objections 
to  a  juror  must  be  stated  at  once.  If  a  juror  be  challenged  by  one 
side  without  success,  he  may  still  be  challenged  by  the  other ;  and 
if  first  challenged  for  cause  without  success,  he  may  still  be  chal- 
lenged peremptorily.  By  the  act  of  Congress,  if  the  prisoner  chal- 
lenge peremptorily  more  thatt  his  number,  he  is  treated  as  standing 
mute,  and  the  trial  proceeds;  but  we  have  no  such  provision. 
When  a  panel  of  twelve  has  thus  been  completed,  the  oath  or  affir- 
mation is  administered,  "  well  and  truly  to  try,  and  true  deliver- 
ance make  between  the  State  of  Ohio  and  the  prisoner  at  the  bar, 
and  a  true  verdict  to  give,  according  to  the  evidence."  (a)  The 
oath  says  nothing  about  the  latv,  yet  there  is  an  opinion  very  prev- 
alent in  this  State,  that  in  criminal  cases  jurors  are  judges  both 
of  law  and  fact.  This  absurd  idea  is,  perhaps,  founded  upon  an 
expression  in  the  constitution  on  the  subject  of  libels,  "  that  in  all 
indictments  for  libels,  the  jury  shall  have  a  right  to  determine  the 
law  and  the  facts,  under  the  direction  of  the  court,  as  in  other 
cases."  But  this,  if  it  means  any  thing,  which  may  well  be 
doubted,  does  not  by  any  means  sustain  the  inference  just  men- 
tioned ;  on  the  contrary,  it  indicates  that  the  jury  are  to  take  the 
law  in  all  caaes  from  the  court ;  for  the  very  suflScient  reason  that 
they  do  not  of  themselves  know  what  the  law  is.  Again,  the 
language  of  our  statute  has  been  thought  to  favor  the  same 
opinion.  But  this  merely  asserts  the  right  of  the  jury  in  all 
cases  to  render  dL  general  or  npecial  verdict  at  their  pleasure.  And 
although  a  general  verdict  of  guilty  or  not  guilty  does  decide  both 
law  and  fact,  yet  if  this  verdict  be  against  the  law  as  laid  down 
by  the  court,  it  will,  as  a  matter  of  course,  be  set  aside  on  appli- 
cation ;  though  we  have  no  means,  as  in  England,  of  punishing 
jurors  for  so  doing.  In  no  sense,  therefore,  are  jurors  judges  of 
the  law  in  criminal  cases,  more  than  in  civil.  (6) 

Witnesses,  (e)     Both  the  federal  and  State  constitutions,  as  we 


(a)  A  prisoner  is  not  entitled  to  reserve  his  peremptory  challenges  until  a  fUU 
panel  of  twelve  not  liable  to  successful  challenge  for  cause  shall  be  selected.  He 
luay  be  required  by  the  court  to  make  his  peremptory  challenge,  after  having  ex- 
hausted challenges  for  cause,  to  each  juror  as  callea,  and  upon  failure  to  make  a  valid 
challenge  the  juror  called  may  be  at  once  sworn.  Schufflin  v.  The  State,  28  Ohio 
State,  238. 

(/>)  And  so  it  has  been  decided  in  Ohio.  Bobbins  v.  The  State,  8  Ohio  State,  131. 
See  ante^  p.  199,  note  (d).  Contra  in  Vermont  State  v.  McDonnell,  8  Am.  Law  Regis- 
ter (Aug.  18(M)),  p.  609. 

(c)  &ee,  on  .the  general  subject  of  evidence  in  criminal  cases,  M'Nally's  Criminal 
Evidence,  Koscoe's  Criminal  Evidence,  and  the  third  volume  of  Greenleafs  Evi- 
dence. By  the  act  of  April  17,  1867,  64  Ohio  Laws,  260,  all  criminals  are  made 
competent  witnesses  on  their  own  behalf,  at  their  own  request.  But  if  they  do 
not  testify,  it  is  not  to  create  any  presumption  against  them,  nor  shall  any  reference 
be  made  to  or  any  comment  upon  their  not  testifying.  This  provision  is  repeated  in 
§  140  of  the  Code  of  CrimiDal  Procedure,  and  is  now  found  in  the  statutes  of  most 
of  the  States.  When  the  accused  testifies  on  his  own  behalf,  his  cross-examination 
can  be  carried  to  Uie  same  extent,  and  is  subject  to  the  same  limitations,  as  tiie  cross- 
examination  of  any  other  witness.  Commonwenlth  v.  Mullen,  97  Mass.  645 ;  Hanoff 
V.  State,  87  Ohio  St.  178 ;  Farley  v.  State,  57  Ind.  821 ;  State  v,  Cohn,  9  Nev.  179 ; 
People  o.  McGunnigUl,  41  Cal.  429. 
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have  seen,  declare  that  the  prisoner  "  shall  have  compulsory  pro- 
cess for  obtaining  witnesses  in  his  favor;"  or,  in  other  words,  that 
he  shall  have  the  same  means  of  compelling  the  attendance  of  his 
witnesses  as  can  be  had  on  the  other  side,  except  that  he  cannot 
have  them  recognized;  and  the  statutory  provisions  carry  out  this 
principle.  Subpoenas  are  first  issued,  and  if  the  witnesses  refuse 
to  obey  them,  they  may  be  brought  in  by  attachment ;  but  the 
general  rules  of  evidence  are  nearly  the  same  as  in  civil  cases,  and 
have  been  already  stated.  There  are,  however,  some  peculiar  pro- 
visions respecting  evidence  in  criminal  cases,  which  require  to  be 
noticed.  In  the  first  place,  no  man  can  be  forced  "  to  give  evi- 
dence against  himself."  There  can  be  no  such  thing  as  torture 
to  extort  confessions.  This  is  prohibited  by  both  constitutions. 
Again,  every  prisoner  has  a  right  to  "  meet  his  witness  face  to 
face."  (a)  This  excludes  the  evidence  of  depositions,  except  with 
the  consent  of  the  prisoner.  In  treason,  as  we  have  seen,  there 
must  be  "  at  least  two  witnesses  to  the  same  overt  act,  or  a  con- 
fession made  in  open  court."  To  prevent  witnesses  from  being 
tampered  with,  it  is  made  penal,  as  we  have  seen,  to  bribe  them, 
and  for  them  to  accept  a  bribe.  That  they  may  not  be  prevented 
from  attending  court,  they  are  privileged  from  arrest  for  civil 
matters,  while  going,  attending,  and  returning ;  and  that  they  may 
not  refuse  to  testify,  when  before  the  court,  such  refusal  is  made 
penal.  The  subpoena  in  criminal  cases  runs  throughout  the  State ; 
and  that  witnesses  may  be  assured  of  receiving  their  fees,  they 
are  paid  by  the  county.  By  the  acts  of  Congress,  subpoenas  in 
criminal  cases  run  throughout  the  United  States ;  and  the  wit- 
nesses are  held  to  be  privileged,  without  express  provision. 

The  Verdict,  (ft)  When  the  testimony  has  been  closed,  and  the 
cause  argued  by  the  counsel  on  each  side,  it  is  given  to  the  jury 
under  instructions  from  the  court  as  to  matters  of  law.  (c)  The 
jury  then  retire  for  deliberation,  under  the  charge  of  an  oflScer, 
who  is  sworn  to  see  that  no  person  has  access  to  them,  or  com- 

(a)  This  prorision  does  not  exclude  evidence  of  the  statements  of  a  deceased 
witness  under  oatli  at  a  former  trial  between  the  same  parties.  Summons  v.  The 
State.  5  Ohio  Sute,  325.  Or  of  dying  declarations.  Bobbins  v.  The  Sute.Sid.  131. 
See  State  v.  Giliick,  7  Clarke  (Iowa),  287.  Acts  and  declarations  of  a  conspirator, 
when  a  part  of  the  res  qestce^  are  admissible,  after  proof  of  the  conspiracy,  to  charge 
a  fellow-conspirator.  Patton  v.  The  State,  6  Ohio  State,  467.  A  full  and  liberal 
cross-examination  of  accomplices  should  be  permitted,  and  it  will  be  error  to  restrict 
it  too  closely.  Lee  i;.  Tiie  State,  21  Ohio  State,  161.  Evidence  of  volunury  con- 
fession is  admissible.  Fonts  v.  The  State,  8  id.  98.  In  prosecutions  for  ra{)e,  the 
declarations  of  the  prosecutrix  made  immediately  after  the  commission  of  the  offence, 
are  admissible  to  corrol)orate  her  testimony.  M'Combs  v.  The  State,  8  id.  648.  As 
to  Incompetency  as  a  witness  caused  by  conviction  for  forgery,  see  Poage  o.  The 
State,  3  Ohio  State,  229. 

(6)  See  4  Black.  Com.  chap.  27;  1  Chitty's  Crim.  Law,  686;  Hurley  ».  Stote,6 
Ohio,  899. 

(c)  The  order  of  proceedings  on  trial  is  regulated  in  §  161  of  the  Code  of 
Criminal  Procedure.  Under  the  provisions  of  this  section  it  has  been  held  that 
the  court  is  not  bound  to  reduce  a  charge  to  writing,  unless  requested  so  to  do  be- 
fore the  argument  of  the  case  to  the  jury  :  nor  to  deliver  a  written  charge  until  after 
the  close  of  the  argument,  if  any  argument  is  made.  Blackbum  o.  The  State,  23 
Ohio  St.  146. 
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munication  with  them,  unless  by  permission  of  the  court.  They 
cannot  separate  until  they  agree  upon  a  verdict,  or  are  discharged 
by  the  court.  Formerly,  they  could  not  be  discharged  until  they 
came  to  an  agreement  one  way  or  the  other ;  and  if  it  became 
necessary  for  the  court  to  remove,  the  jury  were  carried  after 
them  in  a  cart;  nor  could  they  in  the  mean  time  take  any 
nourishment  of  any  description ;  in  order,  it  would  seem,  that 
starvation  might  produce  unanimity ;  but  both  these  absurdities 
are  now  done  away.  The  jury  may  take  nourishment  under 
permission  from  the  court ;  and  whenever  the  court  are  satisfied 
that  there  is  no  prospect  of  their  agreeing  upon  a  verdict,  they 
may  be  discharged,  and  the  cause  tried  over  again,  as  if  no  trial 
had  taken  place.  But  the  principle  is  still  retained,  that  the  jury 
cannot  separate,  unless  by  agreement  of  counsel,  after  the  trial 
commences,  until  their  verdict  be  rendered,  or  they  be  discharged. 
If,  therefore,  the  court  adjourn  during  the  trial,  from  day  to  day, 
the  jury,  unless  by  consent,  must  remain  together  under  the  charge 
of  the  officer,  (a)  Should  one  of  the  jurors  be  taken  ill,  or  die, 
his  place  cannot  be  supplied ;  but  the  rest  must  be  discharged, 
and  a  new  jury  called ;  and  it  is  on  this  principle  that  a  juror  is 
sometimes  withdrawn  by  agreement,  in  order  to  effect  a  contin- 
uance of  the  cause.  We  have  seen  that  the  verdict  may  be  gen- 
eral or  special,  at  the  option  of  the  jury.  It  cannot  be  sealed  up 
and  sent  into  court,  as  in  civil  cases ;  but  must  be  delivered  per- 
sonally in  open  court,  all  the  jurors  being  present ;  and  in  capital 
cases,  at  least,  the  verdict  must  be  delivered  in  the  presence  of 
the  prisoner.  (6)  If  it  be  manifestly  an  improper  verdict,  the 
court  may  at  once  send  the  jury  back  to  reconsider  it ;  but  when 
it  has  been  once  recorded,  it  must  stand  unaltered,  and  a  juror 
cannot  himself  contradict  it.  But  a  request  by  the  prisoner  that 
the  jury  be  polled  is  never  refused.  This  consists  in  calling  upon 
each  juror  to  say  whether  the  verdict  reported  by  the  foreman  is 
his  verdict,  and  can  only  be  done  at  the  time  the  verdict  is 
brought  in.  If  any  juror  then  dissents,  it  is  no  verdict.  Should 
it  be  an  acquittal,  the  prisoner  is  entitled  to  an  immediate  dis- 
charge ;  for  proceedings  are  at  an  end.  The  government  cannot 
move  for  a  new  trial,  or  an  arrest  of  judgment,  or  have  a  writ 
of  error,  (c)     But  if  the  verdict  be  against  the  prisoner,  he  may 

(a)  Under  the  original  §  164  of  the  Code  of  Criminal  Procedure,  the  jury  in  owes 
of  felonies  were  not  permitted  to  separate  after  being  sworn.  This  provision  was  held 
mandatory.  Cantwefl  v.  Tlie  State,  18  Ohio  St.  477.  This  was  changed  by  the  amend- 
ment of  January  6,  1871,  and  they  may  now  be  permitted  to  separate  before  the  final 
submission  of  the  case  to  tliem,  but  not  afterwards.  After  final  submission,  tlie  sepa- 
ration of  one  of  the  Jurors  from  his  fellows,  for  the  purpose  of  getting  and  drinking 
intoxicating  liquor,  if  unexplained,  or  shown  to  be  excusable,  will  entitle  the  prisoner 
to  a  new  trial.     Weis  r.  The  State,  22  Ohio  State,  486. 

(b)  But  it  has  been  held  that  where  the  accused,  who  has  given  bail,  absconds 
during  the  trial,  the  verdict  may  be  rendered  in  his  absence.  Fight  v.  State,  7  Ohio, 
part  1, 180.  4iM< 

(c)  By  act  of  March  16, 1867,  the  prosecuting  attorney  can  except  to  the  ruling 
of  the  court,  and  take  a  writ  of  error  to  such  ruling  to  uie  supreme  court,  but  the 
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take  either  or  all  of  those  steps,  as  his  connsel  may  advise  ;  the 
two  first  before  judgment,  the  last  after  judgment*  He  cannot 
appeal :  for  our  law  allows  no  appeal  in  criminal  cases.  Perhaps 
it  would  have  been  well  to  allow  an  appeal  in  capital  cases ;  but 
instead  of  this,  our  law  gives  the  prisoner  his  option  in  these 
cases,  upon  being  arraigned,  to  choose  the  court  in  which  he  will 
be  tried,  (a)  After  the  verdict,  sentence  will  follow,  unless  pre- 
vented in  some  one  of  the  ways  now  to  be  described. 

New  Trial.  (6)  Both  tlie  federal  and  State  courts  have  power 
to  grant  new  trials,  for  reasons  for  which  new  trials  have  usually 
been  granted  in  courts  of  law;  and  the  power  extends  to  all 
offences ;  but  not  more  than  two  new  trials  can  be  allowed  in  the 
same  cause.  The  motion  must  be  made  and  disposed  of  at  the 
same  term  with  the  trial ;  and  it  cannot  be  made  after  the  hearing 
of  a  motion  in  arrest  of  judgment.  The  grounds  for  a  new  trial 
are  the  same  as  in  civil  cases  ;  and  only  need  to  be  recapitulated. 
1.  Misbehavior  of  the  jury.  2»  Improper  instructions  by  the  court 
3.  The  verdict  being  contrary  to  law  or  evidence.  4.  The  improper 
admission  or  rejection  of  evidence.  6.  The  discovery  of  new  and 
material  evidence  since  the  trial  These  are  all  matters  of  fact, 
which  do  not  appear  of  record,  and  which  cannot,  therefore,  be 
taken  advantage  of  in  any  other  way,  unless  made  part  of  the  record 
by  a  biU  of  exceptions,  as  before  explained.  The  allowance  of  a  new 
trial  vacates  the  proceedings  on  the  first  trial ;  (c)  and  the  cause  is 
continued,  as  if  no  jury  had  been  impanelled.  A  venire  facias  de 
novo  may  also  be  resorted  to,  which  is  the  same  as  a  new  trial ; 
except  that  it  is  allowed  only  on  a  special  verdict,  and  for  the  pur- 
pose of  curing  some  defect  in  such  verdict. 

Arrest  of  Judgment,  (d)  The  motion  in  arrest  of  judgment  must 
be  founded  on  some  substantial  error  apparent  on  the  record,  which 
error  may  have  occurred  at  any  stage  of  the  proceedings ;  for  as  no 
defects  can  be  amended,  so  none  are  cured  by  the  verdict.  When- 
ever a  demurrer  would  have  been  sustained,  judgment  will  be 
arrested.  The  motion  ought  to  be  made  before  sentence  is  pro- 
nounced ;  and  if  notice  be  given  of  it,  sentence  will  be  stayed ; 
but  as  the  court  have  control  over  their  judgments  during  the  term^ 
the  motion  may  be  heard  even  after  sentence.  The  effect  of  arrest- 
ing the  judgment,  is  to  vacate  all  the  proceedings,  and  set  the 
prisoner  at  large ;  but  this  is  no  bar  to  a  new  indictment  for  the 

dec'iBion  shall  not  affect  tlie  deciBion  of  the  court  in  the  case  in  which  the  error  it 
claimed  to  occur,  but  only  determine  the  law  for  similar  cases  afterwards. 

(a)  All  criminal  cases  are  now  tried  in  the  court  of  common  pleas»  except  some 
minor  ones  of  which  the  magistrates,  police  courts,  and  probate  courts  have  jurisdic- 
tion, and  the  criminal  has  no  choice  of  courts. 

(&)  See  1  Chitty's  Grim.  Law,  654. 

(c)  In  some  of  the  States  it  has  been  held  that  it  racates  it  only  as  to  the  Terdict 
of  conviction  on  one  count  or  of  one  grade  of  offence,  and  not  as  to  the  corresponding 
verdicts  of  acquittal  on  the  other  counts  or  for  the  other  grades.  In  this  State,  how- 
ever, it  is  held  to  vacate  the  whole  verdict,  and  that  the  case  stands  just  as  if  it  had 
never  been  tried.    State  o.  Behimer,  20  Ohio  St  572. 

(d)  See  1  Chitty's  Grim.  Iaw,  661. 
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same  cause,  as  we  have  seen  before ;  for  the  jeopardy  has  not  ex- 
isted until  the  rendition  of  the  judgment. 

§  244.  Judgment,  (a)  As  we  allow  no  compromise  between  the 
prosecutor  and  offender  after  verdict,  and  no  benefit  of  clergy,  it 
follows,  that  unless  a  new  trial  be  granted,  or  the  judgment  be 
arrested,  it  must  be  rendered  during  the  term.  This  judgment  is 
the  sentence  of  the  law  upon  the  verdict,  and  the  terms  judgment 
and  sentence  are  synonymous.  The  form  of  the  judgment  of 
course  varies  to  suit  the  punishment  annexed  to  each  offence ; 
as  we  have  seen,  the  court  usually  exercises  a  discretion  as  to 
the  amount  of  punishment,  with  certain  fixed  limits.  When  the 
offence  is  below  capital,  the  judgment  must  include  costs  against 
the  defendant;  and  in  this  State,  as  we  have  seen,  for  certain 
minor  offences,  if  the  defendant  be  acquitted,  there  must  be  a 
judgment  for  costs  against  the  prosecuting  witness  who  has  in- 
dorsed the  indictment,  unless  the  court  should  think  he  had  good 
cause  for  instituting  the  prosecution.  But  if  the  defendant  be 
convicted,  the  judgment  may  require  him  to  give  security  for  good 
behavior.  If  the  sentence  be  death,  it  can  only  be  by  hanging ; 
and  in  case  of  murder,  the  federal  courts  may  add  that  the  body 
be  given  up  for  dissection.  When  the  sentence  has  been  pro- 
nounced, it  must  be  carried  into  execution,  unless  prevented  by  a 
tprit  of  error  J  pardon^  reprieve^  or  eommuiationj  which  are  next  to 
be  considered. 

1.  WrU  of  Error.  (6)  In  tliis  State  no  writ  of  error  was  allowed 
in  criminal  cases  until  1831.  But  now  it  may  be  allowed  in  all 
criminal  cases,  upon  application  on  behalf  of  the  defendant,  (ja)    In 


\i 


(a)  See,  Chitty'8  Crim.  Law,  chap.  16. 

\b)  This  writ  is  the  same  in  form  as  that  used  in  civil  cases,  of  which  an  example 

has  been  given.    Tlie  record  is  as  follows:  At  a  court  of ,for  the  countv  of 

,  and  the  State  of ^  begun  and  holden  at ,  by  and  before  [name  the 

judges],  the  grand  jurors  for  the  said  county,  to  wit  [name  tlie  jurors],  returned  to 
the  said  court  an  indictment  against  ,  in  the  words  and  figures  following,  to 

wit :  [copy  the  indictment  and  indorsements  thereon];  and  afterwards,  to  wit,  on  the 

,  by  order  of  the  prosecuting  attorney  aforesaid,  the  foUowing  writ  of  capias 

ad  respondendum  was  issued  out  of  the  clerk's  office  of  the  court  aforesaid,  to  wit : 
copy  [the  writ  and  indorsements];  and  afterwards,  to  wit,  on  the  ,  at  the  term 

aforesaid,  the  said  writ  was  returned  to  tlie  court  aforesaid  by  the  said  sherifT,  in- 
dorsed as  follows,  to  wit:  [copy  the  return];  and  the  said  sheriff  also  returned  with 
the  said  writ  the  following  recognizance  of  bail,  to  wit :  [copy  the  recognizance]; 

and  afterwards,  to  wit,  on  the  — — ,  at  the  term  aforesaid,  the  said in  proper 

person  comes  into  court ;  and  being  arraigned  upon  the  said  indictment,  and  having 
heard  the  same  read,  says  :  [copy  the  plea,  replication,  &c.,  making  up  the  issue];  and 
afterwards,  to  wit,  on  the ,  at  the  term  aforesaid,  came  as  well  the  said  prose- 
cuting attorney  as  the  said ,  together  with— —and— —  his  counsel,  and 

thereupon  came  a  jury,  to  wit  [give  their  names],  who  being  impanelled  and  sworn  the 

truth  to  speak  upon  the  issue  joined  between  the  State  aforesaid  and aforesaid, 

upon  their  oaths  did  say:  [copy  the  verdict;]  and  thereupon  the  said moved 

the  court  to  grant  him  a  new  trial,  and  assigned  the  following  reasons,  to  wit :  [copy 
the  reasons];  which  motion,  after  argument  heard  thereon,  the  court  overruled;  and 
thereupon  it  was  considered  by  the  court  that  [copy  the  judgment]. 

On  the  subject  of  a  writ  of  error  in  criminal  cases,  see  Baldwin  v.  State,  6  Ohio,  15 ; 
Kazer's  case,  6  id.  544;  Kinsley  v.  The  State,  8  Ohio  State,  508;  Geriiard  v.  The 
State,  3  id.  508;  Montgomery  v.  The  State,  7  id.  107. 

(c)  By  the  provisions  of  the  Code  of  Criminal  Procedure  the  proseootiog  attor- 


752  OBIMINAL  PROCEEDINGS. 

capital  cases,  the  application  must  be  made  to  two  judges  of  the 
supreme  court ;  in  other  cases  to  one  judge.  The  error  must  be  a 
substantial  one,  apj^earing  on  the  record  itself,  or  made  part  of  it 
by  a  bill  of  exceptions.  The  course  of  proceeding  is  nearly  the 
same  as  in  civil  cases,  before  explained.  In  capital  and  peniten- 
tiary offences,  the  writ  is  either  made  returnable  forthwith  to 
the  supreme  court  wherever  it  may  be  sitting,  or  to  the  next 
court  in  bank ;  and  in  the  mean  time  an  order  is  made  for  the 
suspension  of  the  sentence.  In  other  cases,  the  writ  is  made  re- 
turnable to  the  next  term  of  the  court  in  the  proper  county ;  and 
a  recognizance  to  prosecute  it  to  effect  is  required  before  suspend- 
ing the  sentence.  On  hearing  the  writ  of  error,  if  the  judgment 
be  reversed,  the  court  may  either  order  a  new  trial,  or  an  absolute 
discharge,  according  to  the  nature  of  the  case.  If  the  prisoner 
be  already  in  the  penitentiary,  it  is  made  the  duty  of  the  keeper 
to  transport  and  deliver  him  to  the  sheriff  of  the  county.  If  the 
judgment  below  be  affirmed,  the  only  hope  of  the  convict  is  to 
obtain  a  pardon. 

2.  Fardan.  (a)  By  our  constitution  the  governor  has  power  to 
grant  reprieves,  commutations,  and  pardons  after  conviction  in  all 
cases  except  treason  and  impeachment.  The  president  has  a  simi- 
lar power  by  the  federal  constitution  ;  but  it  is  not  specified  whether 
before  or  after  conviction.  The  propriety  of  this  disposition  of  the 
pardoning  power  has  been  already  considered.  The  effect  of  a 
pardon  in  this  State  is  to  restore  a  convict  to  all  his  civil  capaci- 
ties. The  acts  of  Congress  say  nothing  on  this  subject.  The 
governor  is  required  to  communicate  to  the  general  assembly  each 
case  in  which  he  exercises  this  power,  with  his  reasons.  Since 
1852,  notice  is  required  to  be  given  to  the  prosecuting  attorney, 
and  also  to  be  published,  of  every  application  for  a  pardon,  at 
least  three  weeks  previous  to  the  application.  In  capital  cases  a 
reprieve  may  be  granted  upon  conditions,  to  be  accepted  in  writing 
by  the  convict,  upon  breach  of  which  the  original  sentence  may  be 
enforced. 

§  245.  Execution.  (6)  If  the  effect  of  the  judgment  be  not  pre- 
vented in  one  of  these  ways,  it  must  be  carried  into  execution.  If 
the  judgment  be  death,  the  sheriff,  or  in  his  absence,  the  coroner, 
must  be  the  executioner ;  for  the  language  of  the  statute  is  such 
that  a  deputy  sheriff  cannot  act  in  this  case.  Under  the  laws  of 
the  United  States  the  marshal  is  the  executioner.  If  the  judg- 
ment be  imprisonment  in  the  penitentiary,  the  sheriff,  with  such 
assistance  as  may  be  necessary,  must  transport  the  convict, 
within  thirty  days,  to  the  penitentiary,  and  deliver  him,  together 

ney  may  take  exceptions  to  the  mling  of  the  court,  and  take  them  to  the  supreme 
court ;  but  tlie  decision  is  not  to  nfFect  the  judgment  in  the  case  below,  but  merely  to 
settle  the  law  in  future  cases.    §§  157-100. 

(a)  See  State  p.  Gardiner,  Wright's  Rep.  404-6 ;  4  Black.  Com.  ch.  32;  1  Chit 
C.  L.  ch.  20. 

(b)  2  Black.  Com.  ch.  32;  1  Chitty's  Crim.  Law,  ch.  20. 
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-with  a  copy  of  the  sentence  and  bill  of  costs,  to  the  warden ;  who 
thereupon  pays  the  costs ;  and  then  deals  with  the  convict  accord- 
ing to  the  directions  of  the  law  governing  the  penitentiary.  If 
the  judgment  be  imprisonment  in  jail,  the  prisoner  is  forthwith 
remanded ;  and  the  jailer,  under  a  penalty  for  disobedience,  must 
see  the  sentence  strictly  performed.  Finally,  if  the  judgment 
be  a  fine,  the  convict  must  either  pay  it  at  once,  or  be  committed 
until  payment ;  or,  if  not  committed,  execution  may  issue  as  in 
civil  cases. 

Prom  the  view  now  presented  of  criminal  proceedings,  it  will  be 
obvious  that  the  most  jealous  precautions  have  been  taken  to  pre- 
vent the  power  of  punishment  from  being  abused.  No  important 
matter  has  been  left  even  to  legislative  discretion ;  but  from  the 
arrest  to  the  execution,  the  rights  of  the  accused  are  carefully 
guarded  by  constitutional  declarations.  First,  an  oath  must  be 
made  against  him,  before  he  can  be  arrested ;  then,  he  must  be  ex- 
amined before  a  magistrate  before  he  can  be  committed  ;  then^  he 
may  give  bail,  and  the  bail  cannot  be  excessive ;  then,  between 
commitment  and  trial  he  may  have  his  case  reheard  on  habeas  cor- 
pus^ or  before  a  single  judge,  or  before  the  examining  court ;  then, 
twelve  impartial  men  must  concur  in  finding  an  indictment  against 
him ;  then,  he  may  have  counsel  and  witnesses,  and  every  other 
means  of  making  his  defence ;  then,  he  may  apply  for  a  new  trial, 
or  an  arrest  of  judgment,  or  for  a  writ  of  error,  or  pardon,  after 
judgment ;  and,  finally  his  punishment,  if  it  cannot  be  avoided,  can 
be  neither  cruel  nor  unusual.  So  far,  therefore,  as  the  offender  is 
concerned,  the  security  against  being  improperly  punished  is  all 
that  can  be  asked  for.  And,  on  the  other  hand,  the  public  are 
sufficiently  provided  for,  in  the  certainty  that  the  punishment  pre- 
scribed will  be  inflicted.  The  simplicity  of  all  the  proceedings  is 
such,  that  the  prosecuting  attorney  is  inexcusable  if  he  fail  to  pro- 
cui'e  a  conviction  from  not  complying  with  the  requisite  forms.  In 
this  respect  criminal  proceedings  compare  very  advantageously  with 
civil ;  and  this  very  fact  serves  to  prove,  that  there  is  nothing  in  the 
nature  of  the  case  to  prevent  civil  proceedings  from  being  simplified 
in  the  manner  heretofore  proposed. 


48 


PART  VII. 

INTERNATIONAL    LAW. 


LECTURE  XLL 

PDBUC  INTERNATIONAL  LAW. 

§  246.  Preliminary  Considerations.     We  have  now  completed 
such  a  survey  as  our  plan  would  permit,  of  our  internal  or  domes- 
tic law,  comprehending  whatever  is  ordained  by  our  own  govern- 
ment for  the  regulation  of  persons  and  property  within  our  own 
jurisdiction.     But  the  operation  of  law  is  not  confined  to  these 
limits.     We  constitute  one  of  the  great  family  of  nations,  our  rela- 
tions with  each  of  which  as  much  require  to  be  regulated  by  law  as 
do  the  relations  between  individuals  composing  one  nation ;  and 
this  law  no  one  nation  can  prescribe  or  administer  for  itself  alone. 
Accordingly,  there  yet  remains  another  division  of  law,  which  we 
denominate  international.     This  has  usually  been  made  the  first 
part  of  a  course  of  legal  study.     Instead  of  adopting  the  synthetic 
method,  as  I  have,  and  commencing  with  the  simplest  elements  of 
municipal  organization,  writers  have  generally  preferred  to  begin 
where  this  process  would  end,  and  to  pursue  the  inverse  order  of 
analysis.    Accordingly,  they  have  commenced  with  the  a^regate 
of  human  beings  inhabiting  the  whole  earth,  and  made  a  primary 
division  of  them  into  those  great  communities  which  we  call  na- 
tions.   They  have  then  proceeded  to  treat  of  these  nations  as  a 
kh)d  of  complex  persons,  possessing  a  collective  unity,  though  com- 
posed of  associated  millions ;  and  have  expounded  their  rights  and 
obligations  in  advance  as  constituting  the  first  and  highest  branch 
of  law.     In  this  way,  they  have  introduced  us  to  international  law, 
before  they  have  informed  us  how  nations  are  constituted.    In  other 
words,  they  have  exhibited  the  external  relations  of  nations  before 
explaining  their  internal  oi^anization.     But  for  reasons  which  ap- 
pear to  me  sufficient,  I  have  preferred  the  opposite  course.     Cer- 
tainly, ^he  most  simple  and  natural  method  is  to  begin  at  home, 
and  gradually  widen  the  circle  of  inquiry.     Besides,  there  is  an 
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important  part  of  international  law  which  cannot  well  be  under- 
stood, until  domestic  law  has  been  first  explored. 

I  shall  consider  this  subject  under  two  distinct  subdivisions,  de- 
voting a  lecture  to  each.  Of  course,  I  can  only  exhibit  the  most 
general  outlines.  In  the  present  lecture,  I  shall  present  a  concise 
epitome  of  the  public  law  of  nations^  strictly  so  called,  comprehend- 
ing that  system  of  rules  by  which  nations  are  governed  in  their 
intercourse  with  each  other,  as  well  in  peace  as  in  war.  In  the 
next  lecture,  I  shall  consider  the  private  law  of  nations^  having  for 
its  object  to  ascertain  in  what  cases  of  conflict  between  the  domes- 
tic and  foreign  law,  respecting  private  rights,  one  nation  is  bound 
to  recognize  and  enforce  the  laws  of  another. 

You  will  readily  perceive,  that  if  these  inquiries  are  not  as  prac- 
tical as  those  which  have  hitherto  occupied  us,  they  more  than 
make  up  in  dignity  what  they  lack  in  every-day  utility.  They  con- 
template mankind  from  a  loftier  eminence,  and  embrace  in  their 
scope  a  far  wider  horizon,  than  any  of  the  subjects  before  discussed. 
The  law  we  have  been  considering  rests  upon  direct  and  positive 
sanctions.  The  same  power  which  ordains  it  enforces  obedience. 
But  international  law  relies  upon  moral  sanctions  alone.  The  sub- 
lime spirit  which  animates  the  whole  system  is  submission  to  the 
right.  Nations  stand,  not  upon  legal  compulsion,  but  upon  their  own 
honor  and  integrity.  Their  grand  maxim  i&^  fides  est  servanda  — 
good  faith  is  to  be  preserved.  By  this  title  they  hold  their  domains, 
and  on  this  basis  they  frame  their  contracts.  Acknowledging  no 
allegiance  to  any  human  power,  they  fear  not  the  sentence  of  any 
human  tribunal.  Their  profession  is  to  demand  nothing  that  is 
not  right,  and  submit  to  nothing  that  is  wrong ;  and  when  their 
rights  are  violated,  there  being  no  power  to  grant  them  redress, 
they  redress  themselves.  These  and  similar  considerations  give  to 
international  law  a  grandeur  and  dignity  wliich  belong  to  hardly^ 
any  other  subject  of  investigation. 

But  here  the  question  arises,  how  and  by  whom  is  this  law  or- 
dained ?  There  being  no  great  international  legislature,  no  general 
congress  or  common  government  of  nations,  whence  originates  the 
law  which  controls  them  ?  Dispensing  with  much  unprofitable  dis- 
cussion, I  briefly  answer  that  nations,  like  individuals,  are  bound 
to  observe  the  immutable  and  eternal  principles  of  natural  justice ; 
and  these,  accordingly,  form  the  professed  basis  of  the  international 
code.  Hence  the  law  of  nature  and  the  law  of  nations  are  some- 
times spoken  of  as  synonymous.  But  in  point  of  fact,  as  nations 
might  not  in  all  cases  concur  in  the  application  of  these  abstract 
principles  to  their  own  concerns ;  and  as,  in  case  of  diffei-ence  of 
opinion,  there  is  no  common  umpire  to  adjust  such  controversy, 
recourse  is  necessarily  had  to  the  binding  authority  of  tLsage  ;  and 
the  fundamental  doctrine  is  that  nations  are  bound  by  what  custom 
has  settled.  The  law  of  nations,  therefore,  belongs  to  the  depart- 
ment of  umoritten  law ;  and  may  be  described  as  a  collection  of 
usages  qud  precedents,  dating  as  far  back  as  the  earliest  histories, 


756  PUBUO  INTERNATIONAL  LAW« 

and  gradually  accumulating  with  the  progress  of  ages,  until  the 
aggregate,  by  general,  though  tacit  adoption  among  civilized  na- 
tions, lias  become  a  comprehensive  body  of  established  law,  whose 
sanctions  are,  the  public  opinion  of  mankind  on  the  one  hand,  and 
the  countless  evils  of  war  on  the  other.  The  original  source  of 
information,  therefore,  is  history,  in  which  the  doings  of  nations 
are  recorded.  But  the  student  is  relieved  from  traversing  the  wide 
field  of  history,  by  tlie  splendid  labors  of  distinguished  writers, 
such  as  Grotius,  PuflFendorf,  Bynkershoeck,  Burlamaquy,  Vattel, 
Wheaton,  and  many  others,  who  have  collected  and  arranged  tlie 
original  elements,  and  tlirown  around  them  the  light  of  their  own 
luminous  reasonings,  (a) 

Of  the  history  of  international  law  I  have  not  room  to  speak. 
Suflfice  it  to  say,  that  wliatever  is  most  valuable  is  of  comparatively 
modern  date.  There  could  be  little  sense  of  obligation  among 
nations,  so  long  as  it  was  held  a  maxim  that  nations  are  natural 
enemies,  and  that  war  is  their  congenial  element.  But  in  recent 
times,  a  miglity  change  has  taken  place  in  public  sentiment  upon 
this  subject.  Nations  are  now  regarded  as  natural  friends,  and 
peace  their  proper  condition.  The  dictates  of  humanity  have 
been  listened  to  by  governments ;  and  they  hold  that  war  is  only 
to  be  resorted  to  when  all  other  means  of  adjusting  controversies 
fail,  and  then  is  to  be  conducted  with  all  possible  clemency. 
In  fact,  philanthropy  can  derive  from  history  no  subject  of  more 
gratifying  contemplation,  than  the  improved  state  of  international 
intercourse. 

§  247.  First  Principles.  Our  subsequent  inquiries  will  be  greatly 
facilitated  by  attending,  at  the  outset,  to  those  leading  ideas  or  first 
princi))les  which  lie  at  the  foundation  of  the  law  of  nations.  And 
first,  what  constitutes  a  nation  ?  By  a  nation  in  the  sense  in  which 
I  am  now  using  the  term,  I  understand  a  society  of  people  so  or- 
ganized as  to  govern  themselves  independently  of  foreign  powers. 
The  elements  of  such  organization  have  been  before  considered. 
The  particular  form  of  government  is  not  here  material.  It  may 
be  a  democracy,  aristocracy,  monarchy,  or  despotism,  or  a  combina- 
tion of  these ;  it  may  be  either  consolidated  or  federative ;  and  it 
may  or  may  not  have  colonies,  or  other  dependencies.  These  are 
considerations  which  do  not  enter  into  the  definition.  The  simple 
criterion  is  independent  self-government  in  some  form  or  other. 
What  that  form  shall  be,  is  a  question  for  the  people  of  each  nation 
to  determine  for  themselves.  Other  nations  look  only  to  the  fact 
of  independent  self-government.  Hence  it  follows  that  if  a  com- 
munity be  in  any  way  dependent  upon  or  subordinate  to  another 
community,  it  is  not  of  itself  a  nation,  but  only  a  part  of  a  nation 
on  which  it  depends.     Thus  the  American  colonies,  before  the 

(a)  The  student  is  advised  to  read  the  tint  nine  lectures  of  Kent,  and  Wheaton's 
Elements  of  International  Law,  the  sixth  edition  of  which  is  enlarged  bjr  W.  B.  Law- 
rence. See  also  4  Black.  Com.  06.  There  are  late  editions  of  Wheatoa  bj  Law- 
rence and  R.  H.  Dana,  Jr.  ' 
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revolution,  were  only  parts  of  the  British  nation.  And,  in  like 
nmntier,  the  States  of  this  union  are  not  nations,  because  they 
have  parted  with  many  of  the  attributes  of  independent  self-govern- 
ment, but  only  parts  of  that  one  and  entire  nation,  known  and 
recognized  by  other  nations  as  the  United  States,  and  comprehend" 
ing  the  people  of  all  the  States  and  territories  bound  together  under 
one  supreme  federal  government.  Accordingly,  we  are  relieved 
from  the  necessity  of  inquiring  into  the  various  and  complex  forms 
under  which  nations  may  exist,  internally  considered ;  since  their 
external  relations  are  not  thereby  affected.  In  fact,  the  simplest 
method  of  arriving  at  the  general  nature  of  these  relations,  is  to 
consider  each  nation  as  a  kind  of  complex  human  being,  and  then 
to  compare  nations  to  individuals  existing  in  a  state  of  nature. 
In  this  way,  we  readily  arrive  at  those  fundamental  principles  upon 
which  the  system  of  international  law  is  constructed. 

The  first  of  these  principles  is  a  ptsrfect  equalUy  of  rights.  We 
have  seen  that  individuals,  before  entering  into  the  social  compact, 
are  absolutely  equal  in  their  rights,  however  unequal  in  other 
respects.  In  like  manner,  and  for  the  same  reason,  nations,  how- 
ever unequal  in  numbers  or  resources,  and  however  diverse  in  their 
forms  of  government,  are  altogether  equal  in  their  rights.  This 
equality  among  nations  might  be  deduced  from  the  consideration, 
that  no  one  nation  can  have  derived  originally  from  nature  any 
rights  which  all  other  nations  have  not  also  derived  from  the  same 
common  source.  But  it  results  directly  from  the  idea  of  sover- 
eignty, the  very  essence  of  which  is,  that  it  acknowledges  no 
earthly  superior.  Riglits  and  obligations  are  reciprocal  between 
nations  as  between  individuals.  What  one  nation  has  a  right  to 
demand,  all  other  nations  are  bound  to  concede.  If,  therefore.  One 
nation  could  claim  rights  which  another  could  not,  the  latter  would 
be  subordinate  to  the  former ;  or,  in  other  words,  would  cease  to 
be  sovereign.  In  short,  sovereigns  can  only  be  conceived  of  as 
equals.  This  original  equality  may,  indeed,  be  forcibly  disturbed 
by  superior  might,  or  voluntarily  modified  by  compact ;  but  still 
it  must  form  the  basis  of  all  reasoning  upon  national  rights. 
Attempts  have  been  sometimes  made  to  classify  nations  with 
respect  to  dignity,  and  thus  give  to  some  precedence  over  others. 
But  this  relates  only  to  ceremonial  observances,  and  does  not  in 
the  least  affect  the  doctrine  of  a  perfect  equality  of  rights. 

Another  principle,  nearly  allied  to  the  preceding,  is  that  of  ab- 
solute independence.  This,  as  we  have  seen,  enters  into  the  very 
definition  of  a  nation.  The  doctrine  is,  that  every  nation  has  a 
perfect  right  to  do  what  it  pleases ;  provided  it  does  not  interfere 
with  the  same  right  in  all  other  nations.  Subject  to  this  single 
qualification,  every  nation  has  supreme  and  exclusive  control  witliin 
its  own  limits,  and  other  nations  have  no  right  whatever  to  inter- 
fere with  its  internal  concerns.  Thus  national  independence  is  the 
result  of  equality  and  sovereignty  combined,  and  the  rightful  power 
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of  each  nation  is  qualified  and  measured  by  corresponding  rights 
in  all  other  nations. 

But  equality  and  independence,  though  recognized  in  theory, 
would  be  practically  of  no  avail  without  the  right  of  self-defence. 
This,  therefore,  is  the  paramount  right  of  nations,  as  of  individ- 
uals ;  serving  as  the  shield  and  protection  of  all  other  rights.  We 
must  be  careful,  however,  to  distinguish  between  the  right  of  self- 
defence  and  the  right  of  retaliation.  Self-defence,  by  the  very 
import  of  the  terms,  is  purely  preventive  in  its  operation.  It 
authorizes  any  measures  necessary  to  prevent  the  violation  of  any 
rights ;  but  it  goes  no  further.  Whereas  retaliation  avenges 
wrongs  actually  committed,  with  a  view  to  prevent  their  repetition. 
On  this  ground,  and  this  alone,  can  retaUation  be  justified  between 
nations,  though  not  allowed  between  individuals.  Nations  are 
compelled  to  take  vengeance  into  their  own  hands,  because  there 
is  no  criminal  tribunal  to  punish  for  them ;  and  aggressors  must 
be  taught  that  they  cannot  do  wrong  with  impunity. 

Next  follows  the  right  of  redress.  This,  hke  retaliation,  pre- 
supposes a  wrong  actually  committed ;  but  its  aim  is  indemnity, 
and  not  punishment.  And  here,  again,  nations  are  under  the 
necessity  of  taking  the  matter  into  their  own  hands.  Of  the  mode 
as  well  as  measure  of  redress,  they  are  obliged  to  be  the  exclusive 
judges,  there  being  no  superior  power  to  determine  for  them. 

Finally,  on  these  three  fundamental  rights,  self-defence,  retalia- 
tion, and  redress,  depends  the  justifiableness  of  war.  Without 
some  one  or  all  of  these  grounds,  war  is  in  itself  the  greatest  pos- 
sible wrong.  But  when  they  exist,  it  is  permitted  as  a  necessary 
evil.  Accordingly,  in  the  law  of  nations,  the  rights  and  usages  of 
war  occupy  a  place  as  important  as  those  of  peace,  since  without 
the  former,  the  latter  would  have  no  effectual  sanction.  I  proceed, 
therefore,  to  consider,  first,  the  rights  of  nations  in  time  of  peace, 
and  next,  those  which  result  from  war.  For  the  sake  of  conven- 
ience, I  shall  endeavor  to  ari^ange  them  under  the  several  heads  of 
jurisdictional,  proprietary,  diplomatic,  commercial,  belligerent,  and 
neutral  rights. 

§  248.  Jurisdictional  Rights.  We  have  just  seen  that  each 
nation  has  the  fundamental  right  of  regulating  its  internal  con- 
cerns according  to  its  own  pleasure,  this  being  the  very  essence  of 
sovereignty.  Efforts  have,  indeed,  been  made  among  some  of  the 
leading  powers  of  Europe  to  qualify  this  right  to  some  extent,  by 
asserting  what  they  call  the  right  of  intervention.  They  base  this 
right  of  intervention  upon  the  principle  of  self-defence,  and  claim 
to  interfere  with  the  internal  transactions  of  other  nations,  when- 
ever such  interference  appears  to  be  necessary  for  their  own 
security.  To  this  end,  the  most  formidable  alliances  have  been 
formed,  and  the  most  destructive  wars  carried  on.  Nor  can  it- be 
doubted  that,  to  the  extent  here  claimed,  the  right  of  intervention 
exists ;  because  self-defence  is  tlie  first  and  highest  of  all  rights. 
And  if  nations  would  confine  their  interference  to  extreme  cases, 
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manifestly  endangering  their  own  security,  the  right  of  interven- 
tion might  safely  be  admitted,  as  a  qualification  of  the  right  of 
sovereignty.  But  the  serious  danger  is,  that  under  this  pretext, 
the  stronger  will  make  aggressions  upon  the  weaker,  and  that  self- 
defence  will  thus  be  made  to  authorize  uncalled-for  intermeddling. 
At  any  rate,  subject  to  this  rare  exception,  the  right  of  supreme 
internal  jurisdiction  is  absolute  and  unqualified.  And  this  includes, 
of  course,  the  right  of  revolution,  which,  as  we  have  already  seen, 
must  exist  as  an  ultimate  right  among  all  people.  Of  the  emer- 
gency which  may  call  for  a  change  of  government,  the  subjects  of 
each  nation  are  the  exclusive  judges.  But  it  is  important  to 
observe  that  such  a  change  does  not  affect  existing  rights  and 
obligations  with  respect  to  other  nations.  These  rights  and  obli- 
gations survive  in  full  force,  in  favor  of  and  against  the  succeeding 
government.  This  is  true  even  xvhen  a  nation  has  been  divided 
into  distinct  governments ;  in  which  case,  unless  apportioned  by 
special  agreement,  pre-existing  rights  and  obligations  attach  to  all 
the  parts  in  common,  so  far  as  other  nations  are  concerned.  But 
here  the  question  arises,  how  far  may  foreign  aid  be  given  to 
either  of  the  contending  factions  in  a  civil  contest  ?  It  is  very 
clear  that  one  nation  may  not  invite  or  induce  the  subjects  of  another 
to  rebel  against  the  constituted  authorities.  But  when  a  state  of 
revolution  or  insurrection  actually  exists,  it  is  held  that  foreign 
interposition  may  lawfully  take  place.  Writers  usually  annex  to 
the  granting  of  aid  to  the  insurgent  party,  the  condition  that  the 
revolution  must  be  for  a  justifiable  cause ;  and  no  doubt  this  con- 
sideration would  furnish  the  strongest  ground  for  appeal  to  foreign 
sympathy.  But  in  practice,  nations  usually  view  the  question  as 
one  of  mere  expediency.  The  end  of  a  successful  revolution  being 
to  establish  a  new  government,  the  right  to  aid  the  struggling 
party,  in  anticipation  of  this  event,  is  merely  a  consequence  of  the 
right  to  form  alliances.  And  on  the  same  ground  rests  the  right 
to  acknowledge  the  independence  of  the  new  government.  In 
either  case,  the  question  is  one  of  expediency  only.  If  the  revolu- 
tion be  in  progress,  or  the  new  government  established,  other 
nations  may  grant  or  refuse  assistance  or  recognition,  as  they 
deem  proper,  without  inquiring  into  the  justifiableness  of  the  revo- 
lution. Acting  upon  this  principle,  France  did  not  hesitate  to  lend 
her  aid  to  our  early  struggles,  and  we  did  not  hesitate  to  recognize 
the  independence  of  the  South  American  States  and  of  Texas,  (a) 
With  these  qualifications  of  the  general  right  of  jurisdiction,  it 
may  be  laid  down  as  a  broad  proposition,  that  each  government  has 
complete  and  absolute  control  over  all  persons  and  things  within 
its  territorial  limits,  exclusive  of  every  other  government.  How 
far  the  accommodating  principle  of  national  comity  has  been  ad- 
mitted to  modify  the  strict  exercise  of  this  imperative  power,  will 

(a)  The  European  nations  claimed  tliat  these  principles  applied  to  the  so-called 
Confederate  States,  and  some  of  them  recojoiized  that  gorernment  as  a  de  facto  gov- 
ernment for  the  time  being,  and  as  belligerents. 
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be  seen  in  the  next  lecture.  It  is  sufficient  here  to  say,  that  with 
the  single  exception  of  immunities  conceded  to  diplomatic  agents, 
to  be  mentioned  liereafter,  this  absolute  control  over  all  persons 
and  things  within  its  dominions,  is  universallj  acknowledged  to 
appertain  to  every  government.  A.&  to  persons,  the  jurisdiction 
embraces  foreigners  as  much  as  natives  ;  and  as  to  things,  it  makes 
no  diflference  whose  property  they  are.  Every  nation  has  a  right, 
either  to  prohibit  altogether  the  entrance  of  foreigners  or  their 
property  into  its  dominions,  or  to  prescribe  the  conditions  upon 
which  they  shall  be  admitted ;  and  one  of  these  conditions,  always 
implied  if  not  expressed,  is  a  full  and  entire  submission  to  the 
laws,  while  they  remain.  Nor  does  this  jurisdiction  terminate 
with  the  territorial  limits  of  each  nation;  It  follows  the  persons 
and  property  of  its  subjects  over  the  ocean,  on  which,  as  common 
ground,  every  government  may  regulate  and  protect  its  own  citi- 
zens and  their  effects.  In  short,  it  follows  them  until  they  come 
within  the  jurisdiction  of  some  other  government ;  and  is  resumed 
again,  the  moment  they  are  free  from  such  foreign  jurisdiction. 
It  hardly  needs  to  be  added,  that  on  the  same  broad  principle  of 
power,  each  nation  may  prohibit  the  persons  or  property  once 
within  its  jurisdiction  from  being  removed  out  of  it,  or  prescribe 
the  conditions  of  such  removal.  With  respect  to  property,  all 
nations  freely  exercise  this  right.  But  with  respect  to  persons,  it 
is  seldom  exercised,  except  upon  citizens.  In  fact,  the  right  of 
admission  and  detention,  as  well  of  persons  as  things,  has  been 
so  far  modified  by  the  commercial  spirit  of  modern  times,  that  the 
ancient  doctrines  above  announced,  exist  only  in  theory.  And 
even  the  right  of  regulating  foreign  persons  and  things,  while 
within  our  own  limits,  is  now  seldom  exerted  in  its  original  rigor. 
The  convenience  of  national  intercourse,  ever  increasing  with  the 
progress  of  civilization,  has  almost  revolutionized  this  part  of  in- 
ternational law. 

§  249.  Proprietary  RighU.  Every  nation  has  a  perfect  right  of 
property,  to  the  exclusion  of  all  other  nations,  in  every  thing  within 
its  territorial  limits,  including  not  only  the  public  property  of  the 
nation,  but  also  the  private  property  of  individuals.  With  respect 
to  public  property,  it  is  the  right  of  ownership  strictly  so  called,  of 
which  our  public  lands  furnisli  an  example.  With  respect  to  pri- 
vate property,  it  is  called  the  right  of  eminent  domain^  and  includes 
the  right  of  regulating,  taxing,  appropriating  to  public  use,  taking 
by  escheat,  and  the  like.  We  have  seen,  that,  according  to  the 
ancient  feudal  theory,  the  absolute  ownership  of  all  real  property 
was  vested  in  the  lord  paramount,  or  supreme  governor,  of  whom 
it  was  held  on  certain  conditions  of  tenure.  This  right,  whether  of 
absolute  ownership  or  eminent  domain,  is  equally  exclusive  with 
respect  to  other  nations ;  and  it  not  only  embraces  those  posses- 
sions which  a  nation  may  now  have,  but  also  such  new  possessions 
as  may  be  afterwards  acquired.  Such  acquisitions  may  be  made 
in  three  ways ;  namely,  by  discovery  of  vacant  territory,  which  we 
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have  seen  to  be  the  source  of  European  title  to  the  American  conti- 
nent ;  and  by  purchase  or  canqtieat  of  territory  not  vacant.  Thus 
we  have  seen  that  the  United  States  acquired  Louisiana  and  Flor- 
ida by  purchase  from  France  and  Spain,  and  the  rest  of  their 
dominions  by  conquest  from  Great  Britain.  It  would  seem,  how- 
ever, according  to  strict  ethics,  that  purchase  is  the  only  rightful 
source  of  title  to  occupied  territory  ;  and  accordingly,  we  profess 
to  extinguish  the  Indian  title  to  our  territory  by  purchase  only,  and 
never  by  conquest.  The  truth  is,  that  the  right  of  conquest  being 
only  the  right  of  the  stronger,  can  never  comport  with  natural  jus- 
tice, as  against  the  conquered.  But  in  the  law  of  nations,  this  is 
held  to  be  a  question  between  victors  and  vanquished  only,  with 
which  other  nations  have  no  concern ;  and  therefore,  with  respect 
to  them,  conquest  is  regarded  as  a  valid  source  of  title.  Prescrip- 
tion is  sometimes  mentioned  as  another  source  of  title  ;  but  it  is 
only  the  presumption  of  right  arising  from  long  possession,  and 
is  not  so  much  a  source  of  title  as  an  evidence  of  it.  Among  civ- 
ilized nations  at  this  day,  there  is  little  occasion  to  resort  to  this 
kind  of  evidence,  because  the  limits  of  nations  are  usually  ascer- 
tained by  treaty.  As  a  general  rule,  there  is  no  limit  to  the  right 
of  acquiring  new  possessions  in  either  of  the  ways  before  men- 
tioned. The  only  qualification  grows  out  of  the  right  of  self- 
defence  in  other  nations.  If  the  enlargement  of  its  possessions 
by  one  nation  would  injuriously  affect  the  rights,  or  endanger  the 
existence  of  another,  the  latter  may  lawfully  interpose  to  prevent 
such  enlargement.  But  this  pretext  for  interposition  is  always 
a  doubtful  and  dangerous  one.  It  presupposes  that  a  nation  will 
cease  to  be  just,  in  proportion  as  it  becomes  able  to  practise 
injustice.  It  is,  therefore,  only  to  be  resorted  to  in  those  extreme 
cases  where  there  is  a  moral  certainty  that  new  acquisitions  will 
be  made  the  means  of  injuring  other  nations.  Vague  fears  re- 
specting a  change  in  the  balance  of  power  can  never  justify  such 
interposition. 

What  has  now  been  said  relates  to  property  lying  wholly  within 
the  territorial  limits  of  a  nation.  It  would,  therefore,  embrace 
lakes  and  navigable  rivers  thus  situated.  But  when  a  lake  or  river 
lies  between  two  nations,  instead  of  being  the  exclusive  property  of 
either,  each  nation  is  owner  to  the  middle  of  the  stream  or  channel, 
subject  to  a  common  use  for  fishing  and  navigation.  This,  at 
least,  is  the  general  rule  of  public  law,  though  there  are  said  to  be 
cases  in  which  prescription  has  given  to  one  of  the  bordering  pro- 
prietors an  exclusive  right  to  the  whole.  But  suppose  a  navigable 
river  to  flow  through  more  nations  than  one.  In  this  case,  may 
one  of  the  nations  prohibit  the  other  from  using  that  part  of  the 
river  lying  within  the  dominions  of  the  former  ?  This  question 
arrose  in  this  country,  when  the  lower  part  of  the  Mississippi  was 
under  the  control  of  Spain ;  and  it  was  then  claimed  to  be  our 
right,  under  the  law  of  nations,  to  use  that  part  of  the  river  for 
navigation,  and,  consequently,  its  banks  for  mooring  our  boats. 
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subject  only  to  such  conditions  as  Spain  might  reasonably  impose 
for  her  own  security  or  fiscal  accommodation,  not  amounting  to  an 
absolute  or  virtual  prohibition.  Questions  of  this  sort,  however, 
are  usually  adjusted  by  treaty  between  all  the  nations  interested  in 
the  river. 

With  respect  to  the  ocean,  the  general  rule  is,  that  it  is  the  com- 
mon property  of  all  nations,  for  the  purposes  of  navigation  and 
fishing ;  and  no  part  of  it  can  ever  become  the  exclusive  property 
of  any  one  nation.  It  is  held,  however,  that  each  nation  bordering 
on  the  ocean  may  exercise  exclusive  dominion  to  the  distance  of 
a  cannon  shot  from  its  own  sliore,  as  well  for  the  sake  of  its  own 
security,  as  because,  to  this  extent,  it  may  command  the  neighbor- 
ing sea  by  means  of  its  fortifications.  And  as  the  distance  of  a 
cannon  shot  would  be  a  vague  designation,  the  modern  usage  is  to 
substitute  a  marine  league,  as  the  limit  of  such  exclusive  control. 
The  rest  of  the  ocean,  therefore,  is  the  common  highway  of  all  na- 
tions ;  though,  as  we  have  seen,  each  nation  there  exercises  exclu- 
sive jurisdiction  over  its  own  citizens  and  their  property.  Thus 
far,  then,  notwithstanding  the  ancient  controversy  i^especting  tree 
navigation,  the  law  of  nations  is  now  clear  and  definite.  But  with 
respect  to  those  branches  of  the  sea  which  come  under  the  name  of 
bays,  gulf^,  straits,  friths,  estuaries,  arms  of  the  sea,  or  narrow 
seas,  there  is  more  difficulty.  According  to  the  foregoing  rule,  the 
criterion  would  be  the  distance  across  from  one  cape  or  headland  to 
the  other ;  and  if  this  were  less  than  two  leagues,  a  nation  owning 
both  the  capes  or  headlands  would  have  exclusive  dominion  over 
the  included  waters  ;  if  otherwise,  they  would  be  common  like  the 
rest  of  the  ocean.  Claims  have,  indeed,  been  set  up  to  exclusive 
dominion  in  some  cases  where  the  distance  across  is  much  greater ; 
sometimes  on  the  ground  of  national  security,  and  sometimes  of 
prescription ;  but  in  these  claims  there  has  been  no  such  general 
acquiescence  as  to  establish  an  exception  to  the  limit  of  a  marine 
league  before  mentioned. 

§  250.  Diplomatic  Miffhts,  (a)  The  tenn  diplomacy  is  used  to 
designate  the  political  intercourse  carried  on  between  nations, 
through  their  recognized  agents.  Of  the  ceremony  and  etiquette 
which  belong  to  this  intercourse,  my  plan  will  not  permit  me  to 
speak.  Every  nation  has  a  right  to  send  diplomatic  agents  to  every 
otlier  nation ;  and  the  usage  is  to  reciprocate,  by  sending  to  each 
nation  one  of  the  same  rank  as  is  received  from  that  nation.  On 
extraordinary  occasions  such  agent  is  denominated  an  ambassador 
or  envoi/j  who  is  charged  with  the  execution  of  some  specific  trust. 
But  the  ordinary  intercourse  of  nations  is  conducted  by  resident 
agents,  called  ministers  or  chargSs  cCaffairss^  according  to  tlieir 

(a)  In  addition  to  the  works  on  the  law  of  nations,  see  Diplomacy  of  the  United 
States,  a  work  in  two  volumes,  comprising  an  interesting  historj  of  oar  foreign  rela- 
tions. See  ante,  p.  674.  An  important  act  of  Congress  was  approved  March  1, 1883, 
which  regulates  the  duties,  compensation,  and  titles  of  persona  appointed  in  the 
diplomatic  and  consular  service.    10  U.  S.  Stat,  at  Large,  619. 
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rank.  The  mode  of  designating  such  agents  depends  npon  the 
constitution  of  each  nation.  In  this  country,  as  we  have  before 
seen,  they  arc  appointed  by  the  president,  with  the  assent  of  the 
senate.  Every  diplomatic  agent  carries  a  letter  of  credence  from 
his  government,  stating  the  general  object  of  his  mission,  and 
requesting  that  full  faith  and  credit  may  be  given  to  his  acts.  If 
the  object  oF  the  mission  be  special,  the  requisite  powers  may  be 
contained  either  in  the  letters  of  credence  or  in  a  separate  letter. 
In  time  of  peace,  a  public  minister  requires  no  other  protection  on 
his  way  than  a  passport  from  his  own  government ;  but  during 
war,  he  requires,  in  addition,  a  passport  from  the  government  to 
which  he  is  sent.  If  it  be  necessary  to  travel  through  intermediate 
nations,  his  public  character  is  respected  by  them,  though  not  to 
the  extent  of  absolute  inviolability,  (a)  On  arriving  at  the  post  of 
destination,  his  first  duty  is  to  present  his  credentials,  and  be  for- 
mally received  in  his  diplomatic  capacity.  We  have  seen  that  the 
receiving  of  foreign  ministers  is  one  of  the  functions  devolved 
upon  our  president ;  but  this  is  nowhere  a  peremptory  duty.  Every 
government  exercises  its  discretion  upon  the  question  of  receiving 
or  not ;  and  when  the  nation  sending  is  in  a  state  of  civil  war,  this 
question  is  often  one  of  exceeding  delicacy  ;  because  the  reception 
or  rejection  is  almost  sure  to  give  umbrage  to  one  or  the  other  of 
the  contending  factions. 

During  his  official  residence,  a  public  minister  is  as  completely 
exempt  from  the  local  jurisdiction,  both  civil  and  criminal,  as  if  he 
were  not  within  the  territory.  This  absolute  immunity  is  secured 
to  him,  not  only  because  he  is  the  representative  of  sovereignty, 
but  in  order  that  he  may  discharge  the  high  duties  of  his  mission 
without  fear.  And  that  he  may  be  as  independent  of  bias  from 
favor  as  from  fear,  our  constitution  forbids  an  American  minister 
to  receive  even  a  present  from  a  foreign  government.  Nor  is  the 
immunity,  thus  held  sacred  among  all  nations,  confined  to  the 
person  of  the  minister.  It  also  embraces  his  family,  suite,  ser- 
vants, house,  and  furniture ;  but  in  order  to  secure  it  to  his  servants, 
the  usage  of  nations  and  our  act  of  Congress  require  the  minister 
to  furnish  an  official  list  of  them  for  that  purpose.  When  speak- 
ing of  offences  against  the  law  of  nations,  we  have  seen  that  a 
violation  of  the  immunity  here  spoken  of  is  one  of  the  principal. 
And  a  similar  immunity  is  secured  to  messengers  sent  with 
despatches  to  or  from  foreign  legations,  providing  they  carry  pass- 
ports attesting  their  official  chai-acter ;  for  the  violation  of  such 
passports  is  another  offence  against  the  law  of  nations.  It  hardly 
need  be  added,  that  while  public  ministers  and  their  families  are 
thus  exempted  from  foreign  jurisdiction,  they  remain  as  amenable 
to  the  jurisdiction  of  their  own  government  as  if  they  had  continued 
at  home. 

After  the  first  formal  reception  of  a  minister,  all  diplomatic 

(a)  Holbrook  v.  Henderson,  4  Sandf .  619. 
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intercourse,  saving  that  of  mere  ceremony,  is  conducted  through 
the  officer  having  charge  of  foreign  affairs.  Here,  this  officer  is 
the  secretary  of  state,  who  transmits  the  instructions  of  this  gov- 
ernment to  our  ministers  abroad,  and  negotiates  with  the  foreign 
ministers  resident  here.  It  is  to  be  observed  that  the  instructions  . 
here  spoken  of,  are  for  the  private  guidance  of  the  minister  ;  and 
the  government  to  which  he  is  sent  has  no  right  to  demand  an 
exliibition  of  them.  When  negotiations  upon  any  subject  have 
been  conchided,  tiie  result  usually  takes  the  form  of  a  treaty ;  but 
however  ample  tlie  powers  of  the  negotiators  may  be,  treaties  are 
not  usually  regarded  as  consummated  until  they  have  been  ratified 
by  the  respective  governments.  To  remove  all  doubt  on  a  ques- 
tion so  important,  a  provision  to  this  effect  is  usually  inserted  in 
the  treaty  itself;  but  even  if  this  were  omitted,  a  treaty  with  this 
government  could  not  be  claimed  to  be  binding  until  such  ratificar 
tion,  because  all  nations  may  be  presumed  to  know  that  our  con- 
stitution requires  such  ratification  by  the  senate  before  a  treaty 
can  be  recognized  by  us  as  the  supreme  law  of  the  land.  After 
ratification  thus  made>  should  legislation  be  necessary  to  carry 
the  ti*eaty  into  effect,  we  have  seen  that  the  national  faith  is  con- 
sidered as  pledged  to  pass  the  requisite  laws. 

A  diplomatic  mission  is  usually  terminated  by  a  letter  of  recall. 
If  the  minister  be  recalled  because  the  object  of  the  mission  has 
been  accomplished,  or  for  any  other  reason  not  affecting  the  friendly 
relations  of  the  two  goveiTiments,  the  minister  presents  his  letter 
of  recall,  and  takes  a  ceremonious  leave.  In  case  of  misconduct 
in  a  minister,  the  government  to  which  he  is  sent  usually  demands 
his  recall,  which  is  of  course  complied  with.  But,  on  the  other 
hand,  if  a  minister  be  so  treated  by  the  government  where  he  is 
stationed,  as,  in  his  opinion,  to  justify  the  step,  he  may  assume 
the  responsibility  of  demanding  his  passport,  and  terminate  the 
mission  without  a  recall.  In  any  event,  however,  be  the  cause  or 
form  of  terminating  the  mission  what  it  may,  the  minister  retains 
all  the  privileges  of  his  public  character  until  his  return  to  his 
own  country. 

In  past  times  the  t«rm  diplomacy  has  had  a  meaning  almost  sin- 
ister annexed  to  it,  being  associated  in  the  mind  with  every  form 
of  cunning,  intrigue,  stratagem,  and  overreaching.  But  the  his- 
.  tory  of  our  diplomacy  bears  no  such  reproach.  Thus  far  the  sub- 
jects of  negotiation  between  this  government  and  other  nations 
have  been  cliiefly  those  of  commerce  and  boundary,  requiring  the 
exercise  of  no  diplomatic  arts,  but  simply  intelligence,  firmness, 
and  a  sense  of  justice.  It  has  been  our  wise  and  settled  policy  to 
keep  aloof  from  those  complicated  political  alliances  which  have 
rendered  European  diplomacy  so  intricate  and  embarrassing.  And 
it  may  be  observed  generally  that  the  spirit  of  diplomatic  inteiv 
course  has  been  improving.  The  frequent  mediation  of  friendly 
powers,  when  the  parties  in  controversy  have  been  unable  to  adjust 
their  differences,  is  one  of  the  most  gratifying  features  in  the 
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history  of  the  times.  Sanguine  philanthropists  have  even  been 
encouraged  to  hope,  that,  at  no  distant  day,  the  civilized  nations 
of  the  earth  may  be  able  to  agree  upon  a  permanent  tribunal  to 
settle  all  disputes.  This  may  prove  to  be  a  visionary  dream;  but 
•the  very  fact  that  it  is  cherished  at  all,  is  a  high  compliment  to  the 
diplomacy  of  the  age. 

§  251.  Commercial  Rights.  It  follows  from  what  has  before  been 
said,  that  every  nation  has  a  right  to  decline  all  commercial  inter- 
course with  other  nations  in  the  same  manner  as  an  individual  may 
decline  all  society  with  his  fellow-creatures ;  but  the  one  would  be 
deemed  as  blind  to  its  best  interests  as  the  other.  Nature  herself, 
by  assigning  different  products  to  different  climes,  has  ordained 
that  nations  should  intercliange  them  with  each  other ;  and,  accord- 
ingly, except  in  time  of  war,  no  civilized  nation  adopts  the  selfish 
and  barbarian  policy  of  consuming  only  its  own  products.  We 
have  already  seen  that  commerce  with  foreign  nations  is  one  of  the 
great  national  objects  provided  for  in  our  constitution  ;  and  that  a 
very  large  proportion  of  the  acts  of  Congress  are  commercial  regu- 
lations. But  whence  the  necessity  of  so  much  local  regulation  ? 
If  commerce  be  a  matter  of  such  universal  interest,  why  is  it  not 
governed  by  the  universal  law  ?  I  answer  that,  to  a  great  extent, 
this  is  the  case.  There  are  no  rules  of  law  so  universal  in  their 
operation  among  all  nations,  as  those  which  form  the  body  of  com- 
mercial law.  But  hitherto  the  doctrines  of  free  trade,  however  in- 
viting in  their  theory,  have  never  been  adopted  in  practice.  Could 
they  meet  the  assent  of  all  nations,  perhaps  a  happier  condition  of 
the  human  race  would  be  the  consequence.  But  so  long  as  any 
one  nation  chooses  to  impose  restrictions  upon  commerce,  self- 
defence  will  prompt  other  nations  to  adopt  countervailing  regula- 
tions ;  and  the  result  is,  that  hitherto  all  nations  have  exercised 
the  undoubted  right  of  placing  their  commerce  with  other  nations 
upon  such  terms  as  they  deem  most  conducive  to  their  own  inter- 
ests. Accordingly,  in  the  absence  of  free  trade,  tlie  first  step 
towards  establishing  commercial  relations  between  nations  is  to 
have  them  ascertained  by  treaty ;  and  the  grand  principle  which 
runs  through  all  our  commercial  treaties  is  that  of  entire  reci- 
procity. In  other  words,  we  grant  to  each  nation  the  same  priv- 
ileges, and  impose  upon  each  the  same  limitations,  which  that 
nation  grants  to  or  imposes  upon  us.  And  when  the  outlines  of 
commercial  intercourse  have  thus  been  defined  by  treaty,  the  num- 
berless details  are  supplied  from  the  vast  body  of  commercial  law 
before  referred  to. 

Much  of  the  next  lecture  will  be  occupied  with  matters  growing 
out  of  commerce  between  nations  ;  and  in  this  connection,  I  shall 
only  advert  to  certain  oflScers  recognized  by  the  law  of  nations  in 
all  commercial  affairs.  I  have  already  mentioned  notaries  public, 
and  it  is  sufficient  here  to  say,  that  full  faith  and  credit  are  every- 
where given  to  their  acts  connected  with  commerce,  from  the 
simple  verification  of  their  official  seals.     But  the  most  important 
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officers  connected  ?nth  foreign  commerce  are  eansuls^  who  are 
Rtrictly  commercial,  and  not  diplomatic  agents.  Every  nation 
appoints  them  to  reside  in  foreign  seaports,  and  watch  oTcr  the 
commercial  int^erests  of  its  citizens  who  traffic  there.  We  have 
already  seen  that  our  consuls  are  appointed  by  the  president  and 
senate.  Before  a  consul  can  act  in  his  official  capacity,  he  must 
present  his  credentials  to  the  government  under  which  he  is  to 
reside,  and  be  formally  recognized.  In  some  instances  consuls  have 
been  invested  witli  judicial  power  to  decide  controversies  between 
their  own  countrymen ;  but  this  can  only  be  done  by  treaty,  and  is 
not  usual.  Nor  is  it  necessary ;  for  a  foreign  tribunal  would  act 
impartially  in  such  cases ;  or  if  not,  the  dispute  could  be  adjourned 
until  their  return  home.  The  principal  duties  of  our  consuls  have 
been  prescribed  by  Congress,  in  the  acts  of  1792  and  1803.  In  the 
absence  of  the  master,  owner,  or  consignee,  they  take  charge  of 
the  effects  of  stranded  vessels.  They  receive  protests  in  relation 
to  all  commercial  matters  where  protests  are  required;  and  our 
courts  give  full  faith  and  credit  to  their  certificates  and  seals.  They 
provide  for  our  destitute  seamen  within  their  consulates,  and  send 
them  home,  if  necessary,  at  the  public  expense.  If  our  citizens 
die  there,  leaving  no  legal  representatives,  they  administer  upon 
their  estates,  unless  prohibited  by  the  local  law.  In  general,  they  are 
admitted  to  prosecute  and  defend  suits  for  their  countrymen,  with- 
out any  s|)ecial  authority  for  that  purpose.  But  being  merely  com- 
mercial agents,  they  have  none  of  the  immunities  attached  to 
public  ministers,  (a)  They  are  subject  to  the  jurisdiction  of  the 
government  where  they  are  stationed,  to  the  same  extent  as  private 
persons  travelling  under  a  safe-conduct  or  passport.  If  guilty  of 
misconduct,  their  recognition  as  consuls  is  liable  to  be  withdrawn  ; 
and  they  may  either  be  punished  where  they  are,  or  sent  home 
for  punishment. 

§  252.  Belligerent  Rights.  I  have  thus  far  considered  the  rights 
of  nations  at  peace.  Let  us  now  turn  to  those  that  result  from 
war.  Here  we  have  one  class  of  rights  for  those  nations  actually 
engaged  in  war,  and  thence  called  belligerent;  and  another  class  of 
rights  for  those  who  take  no  part  in  the  war,  and  thence  called 
neutral,  I  shall  consider  these  two  classes  in  the  order  above 
named.  I  have  already  said  that  war  can  only  be  justified  on  one 
of  the  three  grounds  of  self-defence,  retaliation,  or  redress ;  all  of 
which  ultimately  resolve  themselves  into  the  one  gi'and  principle  of 
self-^lefence.    But  theorize  as  we  may,  each  nation  must  determine 

(«)  By  the  Judiciary  Act  of  1780,  now  chap.  12,  Revised  Statutes,  the  jurisdic- 
tion of  the  courts  of  the  United  States  is  exclusive  of  the  courts  of  the  several  States 
in  "all  suits  or  proceedings  "  against  consuls  or  vice-consuls.  The  defect  of  jurisdio 
tion  of  a  Sute  court  in  an  action  against  a  consul,  may  bo  suggested  after  the  de- 
fendant has  pleaded  to  the  merits,  and  may  be  suggested  as  error  in  fact  after  judg- 
ment against  him.  Davis  v.  Packard,  6  Pet.  41,  7  Pet.  276 :  Griffin  r.  Dominguez,  2 
Duer,  666 ;  Valarino  w.  Thompson,  7  N.  Y.  676 ;  Manhardt  v,  Soderstrom.  1  Binn. 
138 ;  Sartori  v.  Hamilton,  1  Green  (N.  J.)  107.  Hence  a  consul  cannot  be  prosecuted 
for  crime  in  a  State  court.  Commonwealth  r,  Kosloff,  6  S.  &  R-  646;  contra,  State  tr. 
De  U  Foret,  2  N.  &  M.  217. 
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for  itself,  under  the  sanction  of  the  public  opinion  of  the  world, 
what  reasons  are  sufficient  for  embarking  in  war.  Waiving,  there- 
fore, tliis  preliminary  question,  let  us  attend  to  the  rules  by  which 
war  is  to  be  conducted,  and  the  effects  which  it  produces  upon  pre- 
existing rights. 

We  have  before  seen  that,  in  this  country.  Congress  has  the  sole 
power  of  declaring  war,  and  making  all  the  provisions  required  for 
prosecuting  it ;  while  the  president  and  senate  are  empowered  to 
negotiate  the  terms  of  peace.  This  makes  it  unnecessary  here  to 
inquire  what  amounts  to  a  declaration  of  war,  or  whether  a  formal 
declaration  must  precede  the  commencement  of  hostilities;  for 
here  war  exists  the  moment  tliat  Congress  has  so  declared,  and  not 
before.  And  the  theory  is,  that  when  two  nations  are  at  war,  all 
the  individuals  of  these  two  nations  are  personally  at  war,  each 
with  the  other;  because  government  speaks  tlie  voice  and  ex- 
presses the  sentiments  of  the  whole  community.  How  different  is 
the  fact,  I  need  not  say ;  but  the  laws  of  war  are  framed  upon  this 
theory.  Each  citizen,  therefore,  is  presumed  to  espouse  personally 
the  cause  of  his  own  government,  right  or  wrong,  and  becomes  a 
traitor  by  adhering  to  the  other  side.  Hence  all  pre-existing  con- 
tracts between  citizens  of  the  two  nations  are  suspended,  because 
neither  can  sue  the  other  during  war;  and  all  contracts  made 
during  war  are  absolutely  void,  with  the  single  exception  of  con- 
tracts of  ransom  to  be  mentioned  hereafter.  It  has  also  been 
held,  as  a  matter  of  strict  right,  that  each  nation  may  confiscate 
the  debts  due  from  its  citizens  to  enemies,  and  may  seize  not  only 
the  property  but  the  persons  of  enemies,  wherever  they  may  be 
found,  except  within  neutral  jurisdiction.  This  savage  right,  how- 
ever, is  seldom  asserted  in  its  full  rigor,  in  modern  warfare ;  and 
with  respect  to  persons  and  property  within  each  other's  jurisdic- 
tion, it  is  not  unusual  to  provide  beforehand,  by  treaty,  that  each 
nation  shall  give  to  the  citizens  of  the  other  a  reasonable  time  for 
removal.  Even  without  such  a  stipulation,  our  courts  have  decided 
that  no  seizure  or  confiscation  can  here  take  place  without  a  special 
provision  of  Congress  to  that  effect.  This  of  itself  is  an  important 
security  to  alien  enemies  in  case  of  a  war  with  us :  and  the  cause 
of  humanity  is  also  everywhere  promoted  by  the  granting  of 
licenses,  passports,  and  safe-conducts,  for  the  protection  of  alien 
enemies  and  their  property ;  the  violation  of  which  is  an  offence 
against  the  law  of  nations.  But  with  these  exceptions  and  modifi- 
cations, the  theory  of  individual  hostility  and  responsibility  is  fully 
carried  out  in  the  practice  of  war.  AH  commercial,  as  well  as 
diplomatic,  intercourse  is  broken  off ;  and  even  partnerships  exist- 
ing between  belligerents  are  held  to  be  dissolved.  Nor  is  this  all ; 
for  property  may  sometimes  be  liable  to  seizure  as  hostile,  when 
the  owner  himself  is  not  an  alien  enemy.  Thus  the  produce  of 
hostile  soil  is  liable  to  capture,  whoever  may  be  the  owner ;  and 
the  same  is  true  of  property  found  in  a  hostile  country  belonging 
to  a  person  having  his  domicile,  or  a  commercial  establishment. 
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there ;  though  not  a  subject  of  that  goyernment  The  test  of  domi- 
cile, iu  such  cases,  is  residence  in  the  hostile  country,  with  the 
intention  of  remaining ;  or,  in  case  of  temporary  absence,  the  in- 
tention of  returning.  Again,  according  to  the  rule  asserted  by 
some  of  the  European  nations  in  1756,  but  not  universally  aqui- 
esced  in,  if  a  neutral  be  engaged  in  the  colonial  or  coasting  trade 
of  the  enemy,  which  trade  was  not  open  to  foreigners  in  time  of 
peace,  such  employment  takes  away  his  neutral  protection,  and 
subjects  his  property  to  capture.  Lastly,  if  property  be  found  under 
the  flag  and  protection  of  the  enemy,  tliat  circumstance  alone  gives 
it  a  hostile  character.  And  it  may  be  observed  generally,  that 
where  property  has  a  hostile  character  at  the  commencement  of  a 
voyage,  it  cannot  avoid  that  character  by  transfer  during  the  voyage. 
On  the  whole,  then,  it  appeal's,  that  from  the  moment  war  breaks 
out,  as  a  matter  of  stern  right,  both  the  persons  and  property  of 
the  enemy  are  subject  to  seizure  wherever  they  can  be  found,  except 
within  neutral  jurisdiction ;  and  that  property  may  be  seized,  when 
it  does  not  actually  belong  to  an  enemy,  if  it  have  either  of  the 
foregoing  characteristics  of  hostile  property.  These  harsh  doc- 
trines spring  legitimately  from  the  ancient  spirit  of  war,  which  was 
to  do  the  enemy  as  much  harm  as  possible,  by  every  means  what- 
soever. But  the  modern  practice  of  nations,  under  a  more  humane 
spirit,  has  rendered  such  doctrines  rather  mementoes  of  the  past 
than  guides  for  the  present.  This  will  be  evident  by  a  reference 
to  some  of  the  prevailing  usages  of  war. 

One  of  the  acts  which  frequently  precedes  the  breaking  out  of 
hostilities  is,  the  imposition  of  an  embargo.  This  we  have  seen 
to  be  one  of  the  incidental  powers  of  Congress.  An  embargo 
may  have  one  of  two  objects :  either  to  prevent  the  ships  of  tlie 
nation  declaring  it  from  leaving  the  port  and  becoming  a  prey  to 
the  enemy ;  or  to  detain  the  ships  of  the  enemy  in  pledge,  until 
subsequent  events  determine  whether  they  shall  be  condemned  or 
not,  as  hostile  property.  The  result,  in  such  case,  will  greatly 
depend  upon  the  course  pursued  by  the  enemy ;  for  in  war  the 
rule  is,  not  to  do  as  you  would  be  done  by,  but  to  do  as  you  are 
done  by.  In  other  words  retaliation  is  deemed  admissible  and 
often  practised. 

Another  measure  which  may  either  precede  or  accompany  open 
war,  is  the  authorizing  of  reprisals.  We  have  seen  that  Con- 
gress is  expressly  empowered  to  grant  letters  of  marque  and  re- 
prisal ;  and  the  law  of  nations  authorizes  such  a  step,  whenever 
the  subjects  of  one  nation  have  been  injured  by  those  of  another, 
and  a  demand  of  redress  has  not  been  complied  with.  Reprisals 
may  extend  to  the  persons  as  well  as  praperty  of  the  offending 
nation,  though  usually  to  the  latter ;  and  they  are  for  the  most 
part  confined  to  the  high  seas.  The  persons  seized  are  sometimes 
held  by  way  of  hostage,  and  the  property  by  way  of  pledge,  until 
the  conduct  of  the  offender  shall  determine  the  disposition  to  be 
made  of  them. 


PUBLIC  INTERNATIONAL  LAW.  769 

I  have  said  that  the  ancient  spirit  of  war  was  to  do  the  enemy 
as  much  harm  as  possible.  But  the  modern  rule  is  to  use  no  more 
violence  than  is  necessary  to  accomplish  the  purposes  of  the  war. 
Hence,  even  in  ravaging  the  territory  of  the  enemy,  it  is  usual  not 
to  molest  any  persons  not  actually  engaged  in  hostility,  unless  they 
be  found  violating  some  of  the  usages  of  war.  To  take  captive  or 
put  to  death  the  members  of  the  municipal  government,  women 
and  children,  or  any  otlier  persons  pursuing  the  ordinary  avoca- 
tions of  civil  life,  would,  therefore,  be  regarded  as  a  barbarous  out- 
rage upon  the  usages  of  modern  warfare.  And  a  similar  change 
has  taken  place  in  the  treatment  of  prisoners  of  war.  Once  it  was 
deemed  right  to  put  them  to  death.  Now  this  fate  is  reserved  for 
spies  only.  Nor  are  prisoners  now  reduced  to  slavery  as  in  ancient 
times,  when  slavery  or  death  was  the  only  alternative  of  capture. 
But,  on  the  contrary,  often  during  the  war,  and  always  at  the  ter- 
mination of  it,  the  prisoners  are  either  exchanged  or  ransomed. 
In  fact,  it  is  a  part  of  the  discretionary  power,  as  it  must  be  the 
grateful  duty,  of  the  chief  officers  in  command,  to  alleviate,  as  far 
as  practicable,  the  evils  of  war,  by  negotiating  cartels  for  the 
exchange  of  prisoners,  truces  for  the  suspension  of  hostilities,  and 
capitulations  for  the  surrender  of  posts. 

With  respect  to  hostile  property,  a  similar,  though  not  quite 
so  extensive,  amelioration  has  taken  place.  Property  on  land, 
whether  public  or  private,  is  now  seldom  seized  or  destroyed,  unless 
for  the  sustenance  of  the  invading  army,  or  by  way  of  retaliation,  or 
when  such  seizure  is  absolutely  necessary  to  accomplish  the  object 
of  the  war.  But  with  respect  to  hostile  property  at  sea,  the  ancient 
spirit  still  prevails  in  full  vigor ;  and  such  property  is  always  liable 
to  capture  and  confiscation.  The  reason  alleged  for  this  difference 
is,  that  it  is  the  only  effectual  method  of  humbling  the  maritime 
power  of  the  enemy,  or  prosecuting  a  maritime  war  to  the  intended 
issue.  Yet  even  this  right  of  making  captures  at  sea  is  subject  to 
several  regulations  tending  to  moderate  the  evils  naturally  result- 
ing from  licensed  plunder.  Private  individuals  who  rob  the  enemy 
without  authority  from  government,  are  not  indeed  liable  to  be 
treated  as  pirates ;  but  the  main  inducement  to  commit  such  depre- 
dation is  taken  away  by  the  doctrine  that  the  captures  so  made 
belong  not  to  the  captors  themselves,  but  to  their  government,  being 
technically  called  rights  of  admiralty.  To  avoid  the  effect  of  this 
doctrine,  and  transfer  the  ownership  from  the  government  to  the 
captors,  a  commission  for  making  prizes  is  necessary  from  the  gov- 
ernment ;  and  this  is  the  case  with  respect  to  those  private  armed 
vessels  called  privateers^  which  are  commissioned  to  cruise  against 
the  floating  commerce  of  the  enemy.  In  order  to  stimulate  indi- 
vidual zeal  against  the  enemy,  by  invoking  avarice  to  the  aid  of 
patriotism,  the  owners  of  privateers  are  permitted  to  retain  for 
themselves  the  prizes  they  make ;  but  at  the  same  time  they  are 
required  to  give  security  to  government,  that  they  will  respect 
neutral  rights,  and  conform  to  the  usages  of  war.    Under  all  pos- 
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fiible  safeguards,  however,  the  practice  of  priyateering  is  subject  to 
manifold  abuses.  It  is,  in  fact,  only  one  step  removed  from  law- 
less depredation.  Efforts  have  more  than  once  been  made  to 
abolish  it  by  treaty ;  and  there  is  good  reason  to  hope  that  public 
sentiment  will  ere  long  be  too  powerful  against  it  to  be  resisted. 
We  have  already  seen  that  in  this  country  privateering  is  confined 
to  our  own  wars ;  it  being  highly  penal  for  any  person  within  our 
jurisdiction,  and  for  our  own  citizens  elsewhere,  to  be  concerned  in 
fitting  out  privateers  to  cruise  against  powers  with  whom  we  are  at 
peace.  It  therefore  wants  but  one  step  more  to  rid  ourselves  alto- 
gether of  this  reproach  to  modern  civilization. 

When  property  has  been  lawfully  captured  from  the  enemy,  the 
title,  strictly  speaking,  is  changed  the  moment  the  capture  is  com- 
pleted. It  remains,  however,  subject  to  recapture  or  rescue  by  the 
former  owner  or  his  countrymen.  And  in  the  latter  case,  the  right 
of  postliminy  intervenes,  and  the  property  recaptured,  instead  of 
being  a  new  prize  belonging  to  the  recapturer,  is  restored  to  its 
original  owner,  that  fellow-countrymen  may  not  thrive  upon  the  mis- 
fortunes of  each  otlier.  But  this  right  of  postliminy  is  subject  to 
many  qualifications.  In  case  of  captures  on  land,  it  does  not  ex- 
ist, if  the  property  has  been  in  possession  of  the  captor  for  twenty- 
four  hours,  or  has  been  transferred  in  good  faith  to  a  neutral ; 
and  in  cases  of  maritime  captures,  it  does  not  exist  after  a  regu- 
lar sentence  of  condemnation  by  a  prize  court.  In  fact,  by  the 
modem  usage  of  nations,  there  can  be  no  security  of  title  to  mari- 
time captures,  until  such  sentence  has  been  pronounced ;  this  be- 
ing considered  the  only  sure  way  of  furnishing  satisfactory  proof 
that  the  capture  was  lawful,  and  not  an  infringement  of  neutral 
rights.  By  the  law  of  nations,  the  prize  court  must  be  constituted 
by  the  government  of  the  captor,  and  must  sit  within  the  dominions 
of  that  government  or  of  its  ally,  and  not  within  the  dominions  of  a 
neutral  power.  But  it  is  now  held  that  the  condemnation  may  take 
place  while  the  prize  itself  is  in  a  neutral  port,  and  out  of  the  juris- 
diction of  the  court.  Further  than  this,  a  neutral  port  cannot  be 
made  the  theatre  of  hostile  operations.  In  this  country,  the  dis- 
trict court,  by  virtue  of  its  admiralty  jurisdiction,  discharges  the 
functions  of  a  prize  court.  Such  courts  professedly  administer  the 
law  of  nations,  and  their  decision  is  conclusive  upon  the  question 
of  property.  If  neutral  rights  be  thereby  violated,  the  nation  be- 
comes responsible  for  the  injury,  but  the  property  passes  pursuant 
to  the  sentence.  A  purchaser,  therefore,  of  condemned  property 
is  secure  in  his  title  against  everything  but  a  recapture  by  the 
enemy  ;  and  a  neutral  purchaser  is  secure  even  against  that.  The 
recaptor  is  secure  against  the  claim  of  postliminy,  unless  there  be 
some  internal  regulation  of  his  government  to  the  contrary.  But 
it  sometimes  happens  that  a  prize  cannot  be  sent  into  port ;  in 
which  case,  the  captor  may  either  destroy  it  or.  permit  the  former 
owner  to  ransom  it.  Contracts  of  ransom  are  highly  favored  by 
the  law  of  nations,  and  the  ransom  is  held  equivalent  to  a  safe-con- 
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duct  of  the  ransomer.  But  the  ransom  bill  is  as  liable  to  recapture 
as  the  prize  itself  would  have  been.  With  respect  to  real  prop- 
erty in  the  hands  of  the  captor,  the  title  by  conquest  is  not  con- 
clusive, until  the  treaty  of  peace.  In  the  event  of  reconquest,  it 
returns  again  to  the  original  proprietor  by  the  right  of  postliminy, 
notwithstanding  intermediate  transfers.  But  if  ultimately  ceded 
to  the  conqueror,  the  transfers  are  valid.  Finally,  with  respect  to 
all  captures,  if  the  treaty  of  peace  makes  no  provision  concerning 
them,  the  right  of  postliminy  is  at  an  end,  and  the  title  remains 
confirmed  in  the  possessor. 

§  253.  Neutral  Rights.  A  neutral  nation,  as  the  term  imports, 
is  one  that  takes  neither  side  in  an  impending  war.  Our  natural 
position  with  respect  to  other  nations  has  been  eminently  favorable 
to  the  observance  of  a  strict  neutrality ;  and  this  has  accordingly 
been  our  steadfast  policy  from  the  commencement  of  our  national 
existence.  Thus  far  we  have  entirely  avoided  those  entangling 
alliances  so  common  among  the  nations  of  Europe,  which  would 
have  required  us  to  embark  in  war,  at  the  will  of  others,  in  order 
to  redeem  a  pledge.  To  us,  therefore,  attached  to  neutrality  both 
from  principle  and  expediency,  the  subject  of  neutral  rights  is  espe- 
cially interesting. 

The  grand  principle  of  neutrality  is  neither  to  aid  nor  hinder 
either  of  the  belligerents,  but  to  stand  entirely  indifferent  between 
them ;  and  in  return  for  this  strict  impartiality,  not  to  be  in  any 
way  molested  by  them.  With  some  slight  exceptions,  which  will 
be  adverted  to,  this  principle  forms  the  basis  of  all  neutral  rights 
and  obligations. 

In  the  first  place,  neutral  territory  is  not  to  be  made  the  theatre 
of  hostile  operations.  This  operates  as  well  for  the  protection  of 
belligerents  as  neutrals.  But  the  persons  and  property  of  each  of  the 
belligerents  on  neutral  ground  are  exempt  from  liability  to  seizure 
by  the  otlier  ;  and  if  a  neutral  permit  such  seizure,  he  is  bound  to 
make  restitution.  But  it  is  no  departure  from  neutrality  to  per- 
mit belligerent  forces  to  pass  through  neutral  territory,  provided 
no  acts  of  hostility  be  allowed  ;  though  a  neutral  is  under  no  obli- 
gation to  grant  this  privilege.  When  prizes  are  brought  within 
neutral  jurisdiction,  which  were  made  in  violation  of  neutral 
rights,  the  neutral  government  may  reverse  the  sentence  of  con- 
demnation and  restore  the  property  for  the  purpose  of  vindicating 
its  neutrality ;  and  still  more  may  it  reclaim  the  property  of  its 
own  citizens,  illegally  captured.  We  have  already  seen  that  prize 
courts  may  not  sit  within  neutral  jurisdiction,  though  the  prizes 
themselves  may  be  brought  there  to  await  the  adjudication  of  the 
proper  tribunal.  Public  ships  of  war  may  also  be  received  into  a 
neutral  port,  provided  there  be  no  hostile  object,  and  the  same 
favor  be  granted  to  both  belligerents ;  but  they  may  not  be  built, 
armed,  or  equipped  there,  'for  the  purposes  of  war.  (a)    And  to 

(a)  This  was  the  principle  at  issue  in  the  Alabama  case,  lately  settled  by  arbitra- 
tion,  between  the  United  States  and  England. 
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give  the  highest  possible  sanction  to  these  rules  within  our  juris- 
diction, we  have  seen  that  Congress  has  made  it  highly  penal  for 
any  person  witliin  our  jurisdiction  to  set  on  foot  any  military 
expedition,  or  enlist  troops  or  seamen,  or  fit  out  ships,  or  aug- 
ment the  force  of  foreign  ships,  in  violation  of  the  obligations  of 
neutrality. 

In  the  next  place,  neutrality  is  to  be  observed  and  respected  upon 
the  ocean.  On  the  one  hand,  the  neutral  is  not  to  be  disturbed  in 
the  prosecution  of  his  ordinary  commerce  as  well  with  the  bellig- 
erents as  with  other  nations ;  and  on  the  other  hand,  he  is  not 
to  favor  either  of  the  belligerents  in  his  hostile  operations  at  the 
expense  of  the  other.  It  is  a  general  rule  that  neutral  property  is 
exempt  from  seizure,  even  when  found  in  hostile  ships  ;  and  also 
that  neutral  ships  carrying  hostile  property  are  themselves  exempt 
from  seizure,  though  the  hostile  property  in  them  is  not.  Efforts 
have  been  made  to  establish  the  maxim  that  free  ships  make  free 
goods ;  or  in  other  words,  to  render  the  neutral  flag  a  protection  even 
to  hostile  property.  This  was  the  object  of  the  celebrated  armed 
neutrality.  But  there  has  been  no  general  acquiescence  in  this 
maxim ;  and  the  rule  still  is,  that  hostile  property  in  neutral  ships, 
out  of  neutral  jurisdiction,  is  liable  to  capture.  To  these  general 
rights  of  neutrals  there  are,  however,  two  exceptions,  one  relating 
to  contraband  goods,  and  the  other  to  blockaded  ports. 

Without  attempting  a  detailed  description  of  the  articles  which 
are  held  to  be  contraband  of  war^  it  is  sufficient  here  to  say  that 
they  include  not  only  implements  and  munitions  of  war,  but  all 
other  articles  which  are  directly  auxiliary  to  hostile  operations.  Pro- 
visions are  not  generally  contraband,  but  may  become  so  from  the 
special  circumstances  under  which  they  are  supplied.  Sometimes 
treaties  stipulate  what  shall,  and  what  shall  not,  be  contraband  as 
between  the  contracting  parties.  But  the  question  of  contraband 
or  not,  being  once  settled,  the  rule  is  universal  that  neutrals  may 
not  furnish  contraband  articles  to  either  of  the  belligerents,  under 
the  penalty  of  confiscation  not  only  of  the  contraband  articles  them- 
selves, but  also  of  the  whole  cargo  of  which  they  form  a  part ;  and 
formerly  the  ship  itself  suffered  the  same  fate. 

The  rights  of  blockade  and  siege  are  among  those  well  settled 
belligerent  rights,  which  neutrals  are  bound  to  respect.  Each 
nation  at  war  has  a  right  to  blockade  the  ports,  or  besiege  the  for- 
tifications of  the  other.  But  it  is  not  sufficient  simply  to  declare 
a  port  under  blockade  or  a  place  under  siege.  There  must  be  an 
actual  force  on  the  spot  to  constitute  a  blockade  or  siege;  for 
otherwise  a  mere  proclamation  might  shut  up  the  commerce  of 
the  world.  But  when  a  blockade  or  siege  actually  exists,  neutrals 
cannot  knowingly  maintain  any  commerce  whatever  with  the 
places  thus  invested,  under  the  penalty  of  confiscation  of  the  ship 
destined  to  or  coming  from  such  places ;  and  also  of  the  car^o, 
unless  it  can  be  shown  that  its  owners  had  no  concern  in  the  mat- 
ter.   This  rule  is  vindicated  upon  the  ground  that  blockades  and 
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sieges  are  legitimate  measures  of  war,  which  would  be  rendered  of 
no  avail  if  neutrals  were  permitted  to  relieve  against  them. 

There  is  still  a  third  exception  to  neutral  intercourse,  analogous 
to  the  preceding,  which  is,  that  neutrals  may  not  be  concerned  in 
bearing  hostile  despatchcit^  under  the  penalty  of  confiscation  of  the 
ToJiicle,  and  of  the  cargo  also,  unless  it  can  be  shown  that  its  own- 
ers had  no  knowledge  of  the  offence. 

Such  being  the  rights  and  obligations  of  neutrals,  it  is  incumbent 
on  them  to  see  that  their  ships  are  furnished  with  the  documents 
requisite  to  sustain  their  neutral  character.  Mere  custom-house 
documents,  as  we  have  seen,  are  not  sufficient  for  tliis  purpose, 
not  being  known  to  the  law  of  nations.  The  only  evidence  of 
national  character  is  a  passport  or  sea-letter,  duly  authenticated. 
But  still  the  question  arises,  how  are  belligerents  to  know  what 
ships  are  in  fact  neutral?  The  answer  is  that  they  have  the 
right  of  search,  for  the  purpose  of  ascertaining.  However  incon- 
venient and  vexatious  the  exercise  of  this  right  may  be  to  neutrals, 
they  are  bound  to  submit  to  it ;  and  resistance  may  involve  a  con- 
fiscation of  the  ship  and  cargo.  No  other  rule  could  prevent  the 
neutral  flag  from  being  made  a  pretext  for  violating  the  rights  of 
belligerents. 


LECTURE  XLII. 

PRIVATE  INTERNATIONAL  LAW.  (a) 

§  264.  Preliminary  Considerations,  This  branch  of  international 
law  is  usually  discussed  under  the  title  of  conflict  of  lawsy  its 
object  being  to  determine  in  what  cases  of  conflict  between  the 
laws  of  different  nations  the  domestic  law  shall  give  place  to  the 
foreign  law.  But  as  questions  of  this  kind  chiefly  concern  the  pri- 
vate relations  of  individuals,  depending  upon  the  law  of  different 
nations,  and  not  the  political  relations  existing  between  those 
nations,  I  prefer  the  title  of  private  international  law,  in  contradis- 
tinction to  that  of  public  international  law,  which  has  just  been 
considered.  We  have  already  seen  that  each  nation  of  right  pos- 
sesses an  exclusive  sovereignty  and  jurisdiction  within  its  own 
territory,  but  none  whatever  beyond  it,  except  upon  the  ocean. 
Hence  it  follows  that  the  laws  of  one  nation  can  have  no  intrinsic 
authority  in  any  other  nation.  Whenever,  therefore,  any  nation, 
within  its  own  limits,  gives  effect  to  the  laws  of  another  nation,  it 
is  to  be  regarded  as  a  matter  of  concession.     The  disposition  to 

(a)  On  the  subject  of  this  lecture,  I  need  make  no  other  reference  than  to  Story's 
Commentaries  on  the  Conflict  of  Laws,  a  lucid  and  comprehensive  treatise,  which 
scarcely  leaves  anything  to  be  desired  in  this  department  of  jurisprudence. 
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make  such  concession  is  denominated  comity;  and  hence  we  say 
that  comity  is  the  foundation  of  private  international  law.  But 
comity,  which  is  but  another  name  for  the  spirit  of  accommodation, 
if  left  to  the  control  of  an  arbitrary  or  capricious  will,  would  be 
but  a  dubious  and  unstable  guide.  To  render  it  a  safe  criterion 
of  rights,  it  must  be  exercised  according  to  established  rules; 
and  hence  the  original  suggestions  of  comity,  founded  on  a  sense 
of  mutual  convenience,  have  been  clothed  with  the  sanctions  of 
positive  law.  Accordingly,  it  is  no  longer  optional  with  the  tri- 
bunals of  one  nation  to  recognize,  or  not,  the  laws  of  another,  as 
the  disposition  of  the  moment  may  incline  them  ;  but  the  question 
is  to  be  settled,  as  in  all  other  cases,  either  by  legislative  enact- 
ments or  by  judicial  precedents.  In  one  or  the  other  of  these 
ways  each  nation  prescribes  for  itself  the  limits  of  its  comity ;  and 
hence  we  may  naturally  look  for  more  diversity  in  this  branch  of 
law  than  in  the  public  law  of  nations.  The  prevailing  practice 
has  -formerly  been  to  apply  the  rule  of  reciprocity ;  that  is,  to  give 
effect  to  the  law  of  other  nations  only  when  they,  under  similar 
circumstances,  give  effect  to  orn*  law.  But  this  rule  is  gradually 
giving  way  to  the  higher  considerations  of  abstract  justice  and 
the  universal  welfare ;  and  just  in  proportion  as  these  exalted 
motives  shall  operate  upon  legislators  and  judges  throughout  the 
world,  will  this  branch  of  law  approximate  to  general  uniformity. 
In  the  brief  outline  which  I  propose  to  exhibit,  I  shall  confine 
myself  to  the  doctrines  held  in  this  country,  and  to  a  very  general 
view  even  of  them.  I  shall  arrange  my  remarks  under  four  gen- 
eral heads  :  namely,  persons j  property^  crimes^  and  procedure. 

§  255.  As  to  the  Law  of  Persons.  In  the  view  I  am  now  taking, 
the  law  which  determines  the  capacity,  state,  and  condition  of 
persons,  is  called  personal  lawj  as  to  which  there  is  no  universal 
rule  admitted  by  all  nations.  But  the  rule  prevailing  in  this 
country  is,  that  as  to  acts  done,  rights  acquired,  and  obligations 
incurred,  in  the  place  of  domicile,  the  law  of  such  domicile  will 
govern  everywhere ;  but,  otherwise,  the  law  of  the  place  of  the 
transaction  will  govern.  This  general  rule  will  determine  the 
capacities  and  incapacities  incident  to  infancy,  coverture,  idiocy, 
and  lunacy,  and  all  other  personal  abilities  and  disabilities,  founded 
in  the  law  of  nature,  and  not  in  derogation  of  common  right.  But 
foreign  nations  will  not  regard  disqualifications  created  by  penal 
laws,  or  laws  authorizing  slavery,  unless  there  be  some  express 
compact  on  the  subject,  like  that  existing  between  the  States  of 
this  Union.  Moreover,  each  nation  may  make  an  exception  to  the 
above  rule  with  respect  to  its  own  subjects ;  for  as  to  them  there 
can  be  no  question  of  comity,  and,  therefore,  they  will  not  be  per- 
mitted to  evade  their  own  law,  by  resorting  to  countries  where  a 
different  law  prevails.  Such,  then,  being  the  general  rule,  I  shall 
first  consider  what  constitutes  domicile,  and  then  apply  the  rule 
to  the  various  classes  of  persons  heretofore  mentioned. 

1.  Domicile.    In  the  common  acceptation,  domicile  means  the 
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place  where  a  person  resides  ;  but  in  a  legal  sense  domicile  means 
the  place  where  a  person  has  his  fixed  and  permanent  home  or 
establishment.  Two  things  must  concur  to  constitute  domicile, 
namely,  actual  residence,  and  the  intention  of  remaining ;  or,  in 
case  of  temporary  absence,  the  intention  of  returning;  and  as 
there  must  be  this  concurrence  of  fact  and  intention,  the  question 
of  domicile  is  often  a  difficult  one.  The  most  general  rules  on  the 
subject  are  these :  the  place  where  one  is  born  is  his  domicile,  if 
it  was  the  domicile  of  his  parents  ;  if  not,  their  domicile  is  his  dur- 
ing minority,  unless  changed  by  the  parents.  A  married  woman 
has  the  domicile  of  her  husband.  Residence  is  primd  facie  evi- 
dence of  domicile  ;  but  no  length  of  time  is  essential ;  and,  there- 
fore, if  an  adult  person  removes  to  a  new  residence,  with  the 
intention  of  remaining,  it  becomes  his  domicile  immediately.  The 
place  where  tlie  family  of  a  married  man  reside  is  considered  his 
domicile,  though  he  may  do  business  in  another  place ;  and  if  the 
family  have  different  places  of  residence  for  different  periods  of 
the  year,  that  place  will  be  the  domicile  in  which  the  head  of  the 
family  exercises  the  rights  of  citizenship ;  but  the  domicile  of  a 
single  man  is  usually  the  place  where  he  transacts  his  permanent 
business.  Every  person  must  have  a  domicile  somewhere ;  and, 
therefore,  when  a  domicile  has  once  been  acquired,  it  continues 
until  a  new  one  is  acquired.  These  are  the  leading  rules  of  local 
domicile,  and  they  apply,  for  the  most  part,  to  national  domicile. 
When  a  person  has  acquired  a  foreign  domicile,  and  abandons  it  to 
return  to  his  native  domicile,  the  latter  is  reacquired  the  moment 
the  former  is  left.  Diplomatic  agents  do  not  acquire  a  foreign 
domicile  by  residence  abroad,  but  consuls  and  commercial  agents 
generally  do.  It  will  thus  be  seen  that  domicile  and  citizenship 
have  no  necessary  connection.  Our  citizens  may  have  their  dom- 
icile abroad  ;  and  aliens  may  have  their  domicile  here. 

2.  Corporations.  The  general  rule  is,  that  the  existence  of  for- 
eign corporations  is  rec(^nized  for  all  purposes  and  in  all  respects, 
except  those  specially  prohibited  by  the  domestic  law.  Subject 
to  this  exception  they  may  make  contracts,  sue  and  be  sued,  estab- 
lish agencies,  and  do  any  other  acts  to  which  they  would  be  com- 
petent in  the  place  of  their  domicile.  They  must  dwell  in  the 
place  of  their  creation,  and  cannot  migrate  elsewhere ;  but  this 
does  not  hinder  their  rights  from  being  recognized  and  protected 
elsewhere,  (a) 

3.  Eusband  and  Wife.  The  general  rule  is,  that  the  validity  of 
a  marriage  depends  upon  the  law  of  the  place  where  it  is  celebrated. 
If  valid  there,  it  is  valid  everywhere ;  and  if  invalid  there,  it  is 
invalid  everywhere.  The  reason  of  this  rule  is  found  in  the  disas- 
trous consequences  which  would  follow  from  any  other  doctrine ; 
and  so  strong  is  this  reason,  that  the  rule  prevails  even  when  per- 
sons have  gone  to  a  foreign  country  to  marry,  for  the  express  pur- 
pose of  evading  the  domestic  law.    The  exceptions  are  with  respect 

(a)  This  subject  is  very  fully  discussed  in  the  case  of  the  Bank  of  Augusta  v. 
Earle,  18  Peters,  619.    See  also  Day  v,  Newark  Co.,  Blatchford,  628. 
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to  incestuous  marriages  and  polygamy ;  which  though  lawful 
where  they  take  place  are  not  recognized  elsewhere.  Some  na- 
tions also  expressly  prohibit  their  own  subjects  from  marrying 
anywhere  unless  according  to  their  own  laws,  and,  therefore,  will 
not  recognize  other  marriages.  And  the  necessity  of  the  case 
sometimes  requires  a  resort  to  the  law  of  the  domicUe,  for  want  of 
a  local  law  suited  to  the  condition  of  the  parties.  With  respect 
to  the  property  acquired  by  marriage,  the  rule,  so  far  as  any  is 
settled,  seems  to  be  this.  When  there  is  no  change  of  domicile, 
the  law  of  the  place  of  the  marriage  will  determine  the  rights  of 
the  parties  as  to  personalty  everywhere  ;  but  their  rights  as  to 
realty  will  depend  upon  the  law  of  the  place  where  it  is  situated. 
When  there  is  a  change  of  domicile  after  marriage,  the  law  of  the 
new  domicile  will  govern  future  acquired  personalty  everywhere, 
but  realty  will  still  depend  upon  the  law  of  its  place.  In  either 
case,  however,  if  there  be  a  special  contract  on  the  subject  of 
property,  that  contract  will  everywhere  govern  personalty,  and 
to  some  extent  realty.  Finally,  when  parties  marry  in  one  place 
with  the  intention  of  immediately  settling  in  another,  the  law  of 
the  latter  will  govern  their  righte,  because  they  are  presumed  to 
marry  with  that  understanding.  As  to  divorces,  the  rule  is,  that 
a  divorce  lawfully  obtained,  in  the  place  where  the  parties  were 
married  and  had  their  domicile,  will  be  valid  everywhere.  It  has 
also  been  held  in  this  country,  that  if  the  parties  have  changed 
their  domicile  after  marriage,  a  divorce  granted  in  their  new 
domicile  for  a  cause  occurring  there  is  valid  everywhere,  even  in 
States  where  that  cause  would  not  have  authorized  a  divorce. 
But  when  a  party  goes  to  another  State  for  the  express  purpose 
of  procuring  a  divorce,  which  he  could  not  procure  at  home,  such 
divorce,  being  in  fmud  of  the  law  of  the  domicile,  will  not  be 
recognized  there.  Whether  it  would  be  recognized  elsewhere, 
is  an  unsettled  question.  It  is  also  held  in  this  country,  that  in 
determining  what  cause  shall  be  sufficient  for  a  divorce,  the  law 
of  the  forum  and  not  of  the  marriage  is  to  govern  ;  and  that  one 
State  will  not  grant  a  divorce  for  a  cause  which  occurred  in 
another,  unless  there  be  express  legislation  to  that  effect,  as  is 
the  case  in  this  State. 

4.  Parent  and  Child,  The  only  important  question  under  this 
head  is  that  of  legitimacy,  which  is  generally  determined  by  the 
law  of  the  place  of  the  marriage.  If  by  that  law  the  issue  be 
legitimate,  they  will  be  held  legitimate  everywhere  else,  at  least 
with  respect  to  heirship.  But  the  converse  is  not  always  true. 
The  law  of  Ohio,  for  example,  makes  children  legitimate  here, 
who  would  not  be  so  by  the  law  of  the  place  of  the  marriage. 

6.  Gtiardian  and  Ward,  The  general  rule  is,  that  the  rights 
and  powers  of  guardians  are  strictly  local,  and  they  can  exercise 
no  power  over  the  persons  or  property  of  their  wards,  beyond 
the  jurisdiction  appointing  them,  and  to  which  they  are  amenable. 
Our  statute  makes  an  exception  with  respect  to  the  real  estate  of 
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minors  living  out  of  this  State,  by  allowing  their  guardians  to  sell 
it  under  the  same  regulations  as  guardians  appointed  here.  But 
with  this  exception,  it  follows  that  if  the  guardian  change  the 
domicile  of  his  ward,  as  he  may  for  good  cause,  he  requires  a  new 
appointment  or  confirmation  under  tlie  law  of  the  new  domicile ; 
and  the  same  is  generally  true,  where  the  ward  has  property  in 
different  jurisdictions.  The  question  who  are  minors,  or  other- 
wise subject  to  guardianship,  depends  upon  the  law  of  the  place 
where  they  are  when  the  question  arises ;  and  their  capacities  or 
incapacities  depend  upon  the  same  law. 

6.  Master  and  Servant.  Under  this  head  we  need  notice  only 
slaves  and  apprentices ;  for  the  relation  of  principal  and  agent  is 
nearly  the  same  everywhere.  With  respect  to  slaves,  the  general 
rule  is,  that  slavery  will  not  be  recognized  in  any  country  whose 
laws  prohibit  slavery.  And  this  is  the  doctrine  held  in  the  non- 
slaveholding  States  of  this  Union,  except  so  far  as  affected  by  the 
federal  compact  respecting  fugitive  slaves,  which  has  before  been 
commented  upon.  With  respect  to  apprentices,  the  general  rule 
is,  tliat  foreign  indentures  of  apprenticeship  are  of  no  binding 
force,  unless  the  nature  of  the  service,  or  the  express  provision 
of  the  indenture,  contemplated  a  change  of  domicile. 

7.  Executors  and  Administrators,  By  our  statute,  authenticated 
copies  of  wills  made  and  proved  in  any  part  of  the  world,  accord- 
ing to  the  law  of  the  place,  are  admitted  to  record  here,  and  have 
the  same  effect  as  if  made  here.  And  if  a  person  die  intestate 
out  of  this  State,  leaving  rights  or  credits  here,  administration 
may  be  granted  here.  So  if  an  executor  or  administrator  be  duly 
appointed  elsewhere  within  the  United  States,  he  may  sue  here, 
and  may  sell  real  estate  here,  in  the  same  manner  as  if  appointed 
here.  But  these  latter  provisions  do  not  extend  to  foreign  nations  ; 
and,  therefore,  no  foreign  executor  or  administrator  can  sue  or  be 
sued,  or  otherwise  judicially  recognized  here,  by  reason  of  his 
foreign  appointment.  New  letters  of  administration  must  be  taken 
out  here  according  to  our  laws,  and  a  settlement  must  be  made  of 
the  assets  found  here ;  and  all  debts  or  legacies  due  here  must  be 
paid  out  of  such  assets,  before  any  thing  is  transmitted  abroad, 
even  though  the  estate  were  insolvent  there.  But  the  better 
opinion  is,  that  he  is  not  liable  to  be  sued  here  for  assets  received 
abroad.  The  next  question  relates  to  descent  and  distribution. 
With  respect  to  real  property,  the  rule  is  that  the  rights  of  dower, 
curtesy,  and  descent,  depend  exclusively  upon  the  law  of  the 
place  where  it  is  situated.  But  with  respect  to  personal  property, 
the  rule  is,  that  it  is  to  be  distributed  according  to  the  law  of  the 
intestate's  domicile,  at  the  time  of  his  death,  wherever  such  prop- 
erty be  situated.  With  respect  to  a  will  of  personalty,  the  rule  is, 
that  if  made  according  to  the  law  of  the  testator's  actual  domicile, 
it  will  pass  personalty  wherever  it  may  be ;  but  if  not  made  accord- 
ing to  the  law  of  the  domicile,  it  is  not  valid  anywhere.  With 
respect  to  a  will  of  realty,  its  validity  and  effect  must  depend 
wholly  upon  the  law  of  the  place  where  the  property  is. 
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§  256.  As  to  the  Law  of  Property.  I  shall  consider  this  subject 
under  three  points  of  view  ;  namely,  as  to  real  property,  personal 
property,  -and  contracts. 

1.  Real  Property.  We  have  seen  that  immobility  is  the  distin- 
guishing characteristic  of  realty.  Its  situs  never  changes;  and 
therefore  if  the  soil  of  a  nation  could  be  subject  to  foreign  domina- 
tion, the  very  foundation  of  national  independence  would  be  taken 
away.  Hence  tlie  general  rule  is,  that  real  property  is  governed 
exclusively  by  the  law  of  the  place  where  it  is  situated.  Tliis  may 
be  illustrated  in  several  particulars.  First,  the  capacity  of  persons 
to  take  or  transfer  real  estate,  depends,  not  as  in  other  cases,  upon 
the  law  of  their  domicile,  but  upon  the  law  of  the  place  of  the  vesl 
estate.  To  this  there  is  no  exception  in  England  or  in  this  country. 
Secondly,  the  forms  and  solemnities  of  passing  the  title  are  gov- 
erned exclusively  by  the  law  of  the  place.  We  have  seen,  how- 
ever, that  the  law  of  Ohio,  in  relation  to  deeds,  expressly  recognizes 
any  foreign  deed  executed  according  to  the  law  of  the  place  where 
it  is  executed ;  and  in  relation  to  wills,  expressly  recognizes  a  will, 
made  and  proved  in  any  part  of  the  world,  according  to  the  law  of 
the  place  where  it  is  made  and  proved ;  and  it  would  be  a  great 
convenience  if  all  the  States  would  make  similar  provisions. 
Tliirdly,  the  law  of  the  place  governs  with  respect  to  descent, 
dower,  and  curtesy.  Lastly,  the  law  of  the  place  governs  with 
respect  to  what  shall  be  considered  real  estate,  and  all  restrictions 
upon  alienation  or  incumbrance.  In  a  word,  therefore,  real  prop- 
erty is  wholly  governed  by  the  domestic  law. 

2.  Personal  Property.  The  general  rule  is,  that  personal  prop- 
erty has  no  situs^  but  follows  the  person  of  the  owner ;  and  con- 
sequently the  law  which  governs  it  is  the  law  of  the  owner's 
domicile,  and  not  the  law  of  the  place  where  it  happens  to  be. 
Accordingly,  any  transfer  or  disposition  of  personal  property 
which  is  valid  by  the  law  of  the  owner's  domicile,  is  valid  every- 
where, unless,  perhaps,  in  the  place  where  it  was  at  the  time,  by 
reason  of  some  prohibitory  law  of  that  place.  The  only  kinds  of 
personalty  excepted,  are  such  stocks  or  funds  as  are  local  in  their 
nature,  and  require  a  particular  mode  of  transfer  by  the  local 
law  ;  and  perhaps  some  other  things  to  which  the  same  reason 
applies.  But  it  does  not  follow,  from  the  above  rule,  that  a  trans- 
fer not  made  according  to  the  law  of  the  domicile,  but  according 
to  the  law  of  the  place  where  it  is,  would  be  invalid.  For  the 
benefit  of  commerce,  such  transfers  will  be  sustained  even  in  the 
courts  of  the  domicile. 

8.  Contracts.  Real  contracts,  or  those  which  relate  to  real  prop- 
erty, are  exclusively  governed  by  the  law  of  the  place  where  the 
property  is  situated,  as  we  have  already  seen.  Personal  contracts 
include  those  which  relate  to  persons  only,  or  to  personal  property, 
or  debts ;  and  the  general  rule  is,  that  the  law  of  the  place  where 
a  personal  contract  is  made,  everywhere  governs  the  contract, 
as  to  the  capacity  of  the  parties  to  make  it ;  as  to  its  validity  or 
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invalidity ;  as  to  the  formalities,  proofs,  and  authentications  of  it ; 
and  as  to  its  nature,  obligation,  interpretation,  and  consequences. 
There  is,  however,  this  general  exception,  that  no  nation  will  give 
effect  to  foreign  contracts  which  violate  the  law  of  nature  or  the 
law  of  God,  or  which  contravene  its  own  fundamental  policy. 
And  the  rule  itself  presupposes  that  the  parties  have  not  stipu- 
lated for  the  law  of  a  different  place.  For  if  the  contract  is  either 
expressly  or  impliedly  to  be  performed  in  a  different  place  from  that 
where  it  is  made,  the  law  of  the  place  of  performance  will  govern, 
as  to  the  validity,  nature,  obligation,  and  interpretation  of  the 
contract.  As  between  merchants  residing  in  different  countries 
and  keeping  accounts  with  each  other,  the  rule  in  adjusting  bal- 
ances is,  that  each  transaction  is  to  be  governed  by  the  law  of  the 
place  where  it  originated.  As  to  interest,  the  rule  is,  that  it  is  to 
be  governed  by  the  law  of  the  place  where  the  contract  is  made, 
unless  the  parties  had  in  view  a  different  place  of  payment ;  in 
which  case  the  latter  will  govern.  As  to  damages  on  protested 
bills,  the  place  where  each  party  contracts  will  govern  the  amount 
he  is  to  pay.  Where  money  is  payable  by  contract  in  one  place, 
and  is  sued  for  in  another,  the  creditor  is  entitlied  to  recover  an 
amount  sufficient  to  pay  for  its  remittance  to  the  place  of  payment ; 
and  exchange  is  to  be  added  or  deducted  accordingly.  Days  of 
grace  are  governed  by  the  law  of  the  place  of  payment.  Contracts 
which  stipulate  no  particular  place  of  performance,  are  perform- 
able  everywhere.  A  defence  to  or  discharge  from  a  contract, 
which  is  good  by  the  law  of  the  place  where  the  contract  is  made 
or  is  to  be  performed,  is  good  everywhere  else.  But  with  respect 
to  discharges  under  the  insolvent  laws  of  the  different  States,  we 
have  seen,  that  owing  to  the  peculiar  relations  of  the  States,  this 
rule  is  so  far  modified  that  such  discharges  are  only  valid  with 
respect  to  contracts  made  between  citizens  of  the  same  State 
authorizing  the  discharge.  And  the  converse  of  the  rule  also 
prevails,  that  a  discharge  by  the  law  of  any  other  place  than 
that  where  the  contract  was  made,  will  not,  on  that  account,  be 
valid  elsewhere. 

§  257.  Ab  to  the  Law  of  Crimen.  The  general  rule  is,  to  con- 
sider crimes  as  altogether  local,  that  is,  exclusively  cognizable 
and  punishable  within  the  jurisdiction  where  they  are  committed. 
Accordingly,  one  country  does  not  take  cognizance  of  the  penal 
laws  of  another,  for  any  purpose  whatsoever.  This  doctrine  is 
carried  out  so  strictly,  that  conviction  of  an  infamous  crime  in  one 
of  the  States  of  this  Union  does  not  render  a  witness  incompe- 
tent in  another  State,  unless  by  express  provision,  such  as  we  have 
in  this  State  ;  nor  do  the  consequences  of  attainder  in  one  nation 
attach  to  the  attainted  person  in  another.  In  short,  no  nation 
pays  any  respect  whatever  to  foreign  criminal  laws,  except  in 
surrendering  up  fugitives  from  justice.  This  is  sometimes  stipu- 
lated for  by  treaty  (a)  and  sometimes  left  to  comity  alone. 
(a)  For  ezamplGi  the  ABhburton  treaty. 
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In  the  absence  of  any  positive  compact,  it  is  a  subject  of  mach 
controversy  whether  there  is  any  binding  obligation  among  nations 
to  surrender  a  fugitive  in  any  case  whatever.  In  this  country, 
the  weight  of  authority  is  against  the  obligation.  Such  surren- 
ders have  been  frequently  made,  and  as  frequently  refused ;  and 
the  result  is,  that  unless  the  case  is  a  very  strong  one,  our 
tribunals  would  refuse  to  order  the  surrender,  and  such  refusal  is 
no  just  cause  of  offence  to  the  nation  making  the  demand.  But 
in  this  respect,  the  States  of  this  Union,  as  we  have  seen,  have 
ceased  to  be  foreign  with  reference  to  each  other,  under  an  ex- 
press compact  in  the  federal  constitution ;  and  Congress  has  pro- 
vided the  manner  in  which  the  demand  and  surrender  shall  be 
made,  (a) 

§  258.  As  to  the  Law  of  Procedure,  The  general  rule  is,  that 
the  law  governing  the  remedy  is  the  law  of  tlie  place  where  the 
remedy  is  sought.  Even  where  the  right  is  determined  by  re- 
course to  foreign  law,  the  redress  must  be  obtained  according  to 
the  domestic  law,  for  the  obvious  reason  that  our  courts  cannot  be 
presumed  to  be  acquainted  with  foreign  modes  of  procedure ;  and 
also  because  the  adoption  of  them  would  introduce  endless  confu- 
sion and  uncertainty  into  our  practice.  But  I  shall  consider  tlie 
subject  under  several  aspects. 

1.  Jurisdiction,  Upon  the  question  of  jurisdiction,  the  rule  is, 
that  it  can  only  be  rightfully  exercised,  when  either  the  person  or 
thing  is  within  the  territory ;  for  as  judicial  process  cannot  go 
beyond  the  territory,  the  attempt  to  exercise  an  extra-territorial 
jurisdiction  would  be  a  nullity.  But,  on  the  other  hand,  the  right 
of  jurisdiction  extends  to  all  persons  and  things  within  the  terri- 
tory, except  foreign  ministers  and  their  families  and  effects.  In 
our  tribunals,  foreigners  may  sue  and  be  sued,  in  like  manner  as 
citizens,  with  the  single  exception  of  alien  enemies ;  and  to  give 
them  every  assurance  of  an  impartial  hearing,  we  allow  them  to 
select  the  federal  tribunals.  Where  the  person  only,  and  not  his 
property,  is  within  the  jurisdiction,  the  judgment  or  decree  can- 
not of  course  operate  directly  upon  such  property ;  but  where  the 
property  is  within  the  jurisdiction,  though  the  person  is  not,  the 
judgment  or  decree  will  bind  the  property.  In  such  case,  how- 
ever, our  statute  requires  notice  to  be  given  by  publication,  and  if 

(a)  The  leading  cases  on  the  subject  of  surrendering  fugitlTes  are,  the  case  of 
"Washburn,  4  Jolins.  Ch.  106 ;  Commonwealth  v.  Green,  17  Mass.  616;  Commonwealth 
r.  Deacon,  10  Serg.  &  Rnwle,  12.3;  and  Rex  v.  Ball,  1  Amer.  Jur.  297;  22  id.  830. 
See  ante,  §  04 ;  see  act  of  State  of  Ohio,  March  24.  1860.  In  Kentucky  r.  Denni- 
8on,  24  How.  66,  the  State  of  Kentuck}'  applied  to  the  Supreme  Court  of  the  United 
States  for  a  mandamus  to  compel  the  Governor  of  Ohio  to  deliver  up  a  person  who 
had  been  indicted  for  some  offence  connected  with  the  slave  laws  of  Kentucky.  The 
court  held  that  the  clause  in  the  constitution  gave  a  right  to  the  executive  of  one  State 
to  demand  and  impose  an  obligation  on  the  other  to  deliver  un  the  fugitive,  with- 
out any  reference  to  tbe  character  of  the  crime  charged,  or  to  the  policy  or  laws  of 
the  State  to  which  the  fugitive  is  fled,  and  that  the  governor  cannot  look  heiiind  or 
inquire  into  the  certificates  required  by  the  statute.  But  they  further  held  that  the 
constitution  provided  no  means  of  enforcing  this  duty,  though  merely  ministerial,  and 
on  this  ground  alone  refused  the  mandamus. 
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the  person  affected  did  not  receive  this  notice,  time  is  given  him  to 
open  the  judgment  or  decree  and  have  a  hearing. 

2.  Limitation  of  Actions,  With  respect  to  the  limitation  of  ac- 
tions, the  universal  rule  is,  that  statutes  of  limitation  belong  to  the 
remedy,  and  the  law  of  the  forum  must  govern.  Courts,  there- 
fore, will  not  take  notice  of  the  statute  of  limitations  of  the  foreign 
place  where  the  cause  of  action  accrued,  but  will  be  governed 
wholly  by  their  own  statute.  We  have  seen,  however,  that  Ohio 
has  made  an  exception  to  this  rule,  in  the  case  of  foreign  con- 
tracts, by  providing,  that  if  the  right  of  action  is  barred  by  the 
law  of  the  place  where  the  contract  is  made,  it  shall  be  barred  here. 

8.  Discharges  by  Bankruptcy  or  Insolvency.  With  respect  to 
bankrupt  or  insolvent  laws,  the  American  rule  differs  from  the 
English.  The  Enghsh  rule  is,  that  proceedings  under  the  bank- 
rupt law  have  a  universal  operation  everywhere.  We  hold  this 
doctrine  only  to  a  partial  extent.  Where  no  other  rights  inter- 
vene, the  assignment  under  a  foreign  bankrupt  or  insolvent  law 
passes  the  title  of  personalty  to  the  assignees  or  commissioners ; 
but  such  assignment  is  not  good  as  against  a  subsequent  attach- 
ing creditor  here.  And  realty  does  not  pass  by  such  foreign  assign- 
ment, unless  the  domestic  law  so  provide.  As  to  the  discharge  under 
a  foreign  bankrupt  or  insolvent  law,  the  rule  seems  to  be,  that  if 
the  effect  of  the  discharge  be  to  extinguish  tiie  debt,  by  the  law  of 
the  place  of  the  contract,  such  discharge  will  be  valid  everywhere. 
But  where  the  effect  is  only  to  take  away  some  portion  of  the 
remedy,  as  the  arrest  of  the  debtor,  such  exemption  from  arrest 
is  not  elsewhere  recognized.  Such  is  the  general  principle  of  inter- 
national law.  But  between  the  States  of  this  Union,  since  no  State 
can  pass  any  law  impairing  the  obligation  of  contracts,  it  is  held  that 
State  bankrupt  and  insolvent  laws  can  only  operate  upon  contracts 
made  between  citizens  of  the  State  which  enacts  the  law.  (a) 

4.  Evidence.  The  general  rule  respecting  evidence  is,  that  its 
competency  must  depend  upon  the  law  of  the  forum.  But  in  the 
case  of  deeds,  wills,  and  other  instruments  of  writing,  it  would 
seem  to  be  almost  a  matter  of  necessity,  that  the  evidence  which 
would  be  sufficient  to  prove  their  execution  in  the  place  where 
made,  should  be  held  sufficient  everywhere.  With  respect  to  for- 
eign laws,  their  existence  must  be  proved  like  any  other  facts,  before 
the  court  will  take  notice  of  them.  And  the  same  is  true  of  foreign 
judgments.  The  mode  of  proof  varies  according  to  the  nature  of 
the  case.  The  great  seal  of  a  nation  is  sufficient  to  authenticate 
a  foreign  written  law  or  judgment,  but  not  the  seal  of  a  court,  ex- 
cept it  be  a  court  of  admiralty.  So  a  copy  sworn  to  be  a  true 
copy  will  be  held  sufficient.  But  the  unwritten  laws  and  usages  of 
foreign  nations  are  proved,  either  by  the  exhibition  of  printed  re- 
ports, or  by  the  oaths  of  persons  having  the  means  of  knowing,  or 
sometimes  by  the  certificates  of  persons  in  high  authority. 

(a)  See  ante,  S  65,  n. 
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5.  Foreign  JvdgmenU,  With  respect  to  foreign  judgmentB,  -we 
have  already  seen  that  the  States,  by  a  compact  in  the  federal 
constitution,  have  ceased  to  be  foreign  to  each  other.  The  general 
rule  is,  that  foreign  judgments,  except  in  courts  of  admiralty,  are 
not  elsewhere  held  conclusive  even  upon  the  merits ;  (a)  bat  the 
original  cause  of  action  may  again  be  investigated.  As  between 
the  States,  however,  the  rule  is  changed,  and  a  judgment  rendered 
in  one  State,  when  duly  authenticated  according  to  the  act  of 
Congress,  must  be  held  conclusive  upon  the  merits  in  every  other 
State.  It  does  not,  however,  have  the  full  efficacy  of  a  domestic  judg- 
ment ;  for  execution  cannot  issue  upon  it  until  it  has  been  convert^ 
into  a  domestic  judgment  by  an  action  of  debt.  And  the  statute  of 
limitations  will  operate  upon  this  action  as  upon  any  other.  (6) 


LECTURE  XLin. 

CONCLUDING   REFLECTIONS, 

§  259,  Present  Condition  of  our  Jurisprudence,  We  have  now 
reached  the  end  of  this  course  of  lectures ;  but  before  we  part,  let 
us  indulge  in  a  few  reflections,  which  arise  naturally  from  a  retro- 
spect of  our  past  labors.  And  in  the  first  place,  you  can  now  form 
some  faint  conception  of  the  vast  compass  of  the  law ;  for  without 
any  very  important  omissions  that  I  am  aware  of,  I  have  called 
your  attention  to  all  the  prominent  subjects  about  which  the  law  is 
conversant ;  and  pointed  out  their  general  bearings,  relations,  and 
dependencies.  In  no  instance,  however,  have  I  attempted  to  de- 
scend to  particulars ;  but  while  I  have  necessarily  confined  my 
sketches  to  the  most  general  outline,  I  have  at  the  same  time  re- 
ferred you  to  the  sources  of  more  detailed  information.  These 
sources  you  will  hereafter  consult;  and  you  will  find  volumes 
written  upon  topics  for  which  my  plan  would  scarcely  allow  pages. 
As  yet,  therefore,  you  have  only  caught  transient  glimmerings  of 
the  light  which  is  to  beam  upon  you  hereafter.  You  have  been 
preparing  for  the  study  of  the  law,  but  you  have  not  yet  fairly 
commenced  it  You  will  devote  months  and  perhaps  years  to  sub- 
jects for  which  I  could  not  spare  hours ;  and  if  I  have  left  no  other 
durable  impression  upon  your  minds,  I  shall  assuredly  leave  this, 
that  a  general  course  of  lectures,  like  those  to  which  you  have  been 
now  listening,  will  not  make  you  lawyers.  In  fact,  these  lectures 
have  had  no  such  pretension.     If  they  serve  you  for  a  guide-book, 

(a)  Wliere  the  record  of  a  foreiprn  judgment  shows  no  service  of  process  on  him, 
nor  any  notice  of  the  suit  other  than  a  personal  one  given  in  another  country  than 
that  where  the  judgment  was  rendered,  it  is  not  even  primd  facte  evidence,  but  if 
simply  null.    Bischotf ».  Wethered,  9  Wall.  818.  .  „  „,        ,        n,  .        ,• 

(6)  This  subject  has  been  fully  discussed  in  the  case  of  McBlmoyle  v,  Coben,  i« 
Peters,  812. 
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they  will  have  fulfilled  their  design.  I  stated  in  the  outset,  that  I 
should  only  undertake  to  introduce  you  to  the  study  of  the  law ; 
and  while  I  trust  I  have  done  thus  much,  I  am  sure  that  I  have 
done  no  more.  The  acquaintance  which  is  to  result  from  this  in- 
troduction, you  must  make  for  yourselves ;  and  it  will  be  the  work 
of  no  short  time.  If  any  of  yoii  have  selected  this  profession,  under 
the  expectation  that  the  learning  required  for  it  is  of  easy  acqui- 
sition, it  is  well  to  have  the  error  corrected  now,  while  you  are  yet 
upon  the  threshold;  for  be  assured  that  nothing  but  days  and 
nights  of  patient  toil,  unremittingly  persevered  in  for  years,  can 
make  any  man,  whatever  may  be  his  natural  capacity,  a  consum- 
mate lawyer ;  and  they  who  cannot  or  will  not  undergo  such  toil, 
will  do  wisely  to  betake  themselves  forthwith  to  some  other  vo- 
cation. To  skim  over  the  surface  as  we  have  now  done,  is  com- 
paratively nothing;  you  are  to  penetrate  far  into  the  depths; 
and  even  then  still  lower  deeps  will  remain  to  be  explored.  But 
in  our  rapid  sketch  of  the  structure  of  the  federal  and  State 
governments,  we  have  found  the  two  so  nicely  adjusted  to  each 
other,  as  to  form  beautifully  harmonious  parts  of  one  stupendous 
whole.  I  cannot  use  language  too  strong  on  this  subject.  When 
you  come  to  examine  with  more  leisure  and  attention,  as  you 
assuredly  will,  the  department  of  constitutional  law,  I  am  per- 
suaded you  will  do  so  with  a  growing  sentiment  of  inexpressible 
admiration  at  the  almost  unerring  wisdom  and  sagacity  which 
framed  a  system  at  once  so  complicated  and  so  complete,  without 
the  aid  of  preexisting  models.  From  the  commencement  of 
civilization,  the  grand  problem  in  politics  has  been,  to  attain  the 
exact  medium  between  anarchy  on  the  one  hand  and  despotism  on  the 
other ;  and  a  convincing  proof  of  the  matchless  excellence  achieved 
by  our  American  sages  at  a  single  effort,  may  be  found  in  the  fact 
that,  after  half  a  century  of  trial,  it  is  even  now  a  debated  ques- 
tion, whether  the  tendency  of  our  system  be  more  toward  the  one 
or  the  other  of  these  two  extremes  of  political  evil.  Of  course 
the  fair  conclusion  is,  that  we  enjoy  that  golden  mean  so  long 
looked  for,  but  never  before  discovered.  In  fact,  the  wondrous 
fable  of  Minerva's  birth  here  finds  almost  an  actual  parallel. 
There  is  no  doubt  that  the  most  sanguine  anticipations  of  those 
who  framed  this  system  have  been  more  than  realized.  They  ex- 
pected that  time  and  trial  would  disclose  deficiencies,  and  demand 
amendments ;  and  they  wisely  made  provision  therefor.  It  is  one 
of  the  transcendent  beauties  of  the  work  they  have  left  us  that  it 
admits  of  reform^  without  revolution.  We  can  amend  it  at  any 
time,  without  first  demolishing  it.  As  the  light  of  experience 
accumulates,  we  can  take  the  full  advantage  of  it,  without  even  a 
temporary  inconvenience.  The  stately  machine  continues  to  move 
on,  though  its  parts  be  undergoing  repairs ;  and  this  crowning  ex- 
cellence of  our  organic  law  belongs  equally  to  the  subordinate 
departments;  for  while  our  people  can  peacefully  convene  and 
amend  their  constitutions,  our  annual  legislatures  stand  ever  ready 
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to  supply  defects  in  the  rest  of  the  system.  Time  has  but  to  make 
known  an  error  or  deficiency  in  either,  and  abundant  proTision  is 
made  to  correct  or  supply  it.  Let  us  then  glance  for  a  moment, 
by  way  of  recapitulation,  at  some  of  the  more  prominent  changes 
suggested  by  our  past  observations. 

§  260.  Proposed  Constitutional  Amendments.  Of  these  I  shall 
indicate  but  three,  (a)  about  wliich  I  presume  there  cannot  be 
much  difference  of  opinion. 

1.  The  exact  relations  between  the  federal  and  State  govern- 
ments ought  to  be  definitely  ascertained.  The  nature  of  our  Union 
ought  not  to  be  matter  of  controversy.  The  deeply  agitating  ques- 
tions of  State  rights,  secession,  nullification,  and  the  like,  ought  to 
be  put  forever  at  rest.  If  the  States  be  in  fact  bound  together 
effectually,  as  with  an  adamantine  chain,  we  ought  to  know  it^  that 
we  may  enjoy  the  confidence  thereby  inspired;  if  with  a  mere 
rope  of  sand,  still  we  ought  to  know  it,  that  we  may  be  prepared 
for  the  worst.  One  way  or  the  other,  these  high  questions  should 
be  settled,  by  the  most  solemn  and  explicit  declarations  of  the  peo- 
ple, in  the  form  of  a  constitutional  amendment.  I  may  indeed 
be  told,  as  I  in  fact  believe,  that  no  reasonable  doubt  ought  to 
exist  upon  these  points,  as  the  constitution  now  stands ;  but  the 
truth  is,  that  a  wide  and  radical  difference  of  opinion  does  exist ; 
and  whether  reasonably  or  not,  is  of  no  consequence  to  the  prop- 
osition ;  for  such  topics  are  too  momentous  even  for  plausible 
cavil.  (6) 

2.  The  extent  of  incidental  powers  ought  to  be  more  exactly 
ascertained  by  the  constitution  itself.  Many  indeed  may  think 
witli  me,  that  there  is  room  for  doubt  at  present ;  but  as  a  mat- 
ter of  fact,  we  know  that  there  is  doubt.  These  powers  have 
been  a  fruitful  theme  of  contention  ever  since  the  first  organization 
of  the  governir\ent ;  and  there  is  no  prospect  that  the  controversy 
will  cease  until  the  people  shall  speak  their  will  definitively,  through 
the  constitution  itself.  I  would  particularly  mention  three  of  the 
incidental  powers,  which  pre-eminently  deserve  attention,  on  ac- 
count of  their  vast  importance;  namely,  the  power  of  acquiring 
new  territory,  of  making  internal  improvements,  and  of  protecting 
domestic  industry.  Powers  of  such  magnitude  as  these  ought  not 
to  be  left  to  inference.  They  should  be  declared  to  exist,  or  not  to 
exist,  to  be  granted  or  withheld,  in  a  manner  which  cannot  be  mis- 
understood. Certainly,  either  way  would  be  better  than  the  present 
uncertainty. 

3.  The  vast  patronage  of  government  ought  to  be  placed  under 

(a)  At  the  last  election  of  president,  attention  was  forcibly  called  to  the  dangers, 
in  case  of  contested  elections,  growing  out  of  our  present  mode  of  electing  a  presi- 
dent. Various  modes  have  been  suggested  to  remedy  it,  and  the  matter  is  now  under 
consideration  by  a  committee  of  the  senate.  It  is  to  be  lioped  that  some  feasible 
change  may  be  suggested  by  them  and  adopted,  as  it  is  an  evil  which  certainly  calls 
loudly  for  a  remedy. 

[b)  The  late  war  has  settled  this  question,  though  at  the  expense  of  vast  amounts 
of  treasure,  money,  and  blood. 
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the  most  jealous  control.  On  this  point  it  would  seem  as  if  there 
could  not  be  two  opinions.  Surely  coiTuption  will  find  its  way 
•  into  our  politics  rapidly  enough,  without  the  resistless  allure- 
ments of  bribery,  under  the  name  of  patronage.  On  this  subject 
the  lessons  of  history  are  not  to  be  mistaken.  It  may  indeed  be 
said,  that  Congress  already  has  the  power  so  to  regulate  appoint- 
merits  and  salaries^  as  to  prevent  all  danger  from  this  quarter.  No 
doubt  much  might  be  done  under  the  existing  provisions  of  the  con- 
stitution, by  a  diflFerent  course  of  legislation.  But  unquestionably 
the  most  eflFectual  corrective  of  the  present  evil  would  be  so  to 
amend  the  constitution  as  to  make  the  president  eligible  for  one 
term  only.  Under  any  possible  arrangement,  a  tremendous  patron- 
age must  be  at  his  disposal ;  and  by  this  amendment,  all  tempta- 
tion to  employ  this  patronage  during  the  first  term,  in  securing 
suffrages  for  the  second,  would  be  taken  away.  Having  once 
reached  the  highest  eminence  to  which  political  ambition  can 
aspire,  and  having  nothing  more  to  gain,  but  every  thing  to  lose, 
by  disgrace  or  dishonor,  we  may  reasonably  presume  that  his  sole 
study,  even  on  selfish  principles,  would  be  to  fill  and  leave  with 
honor  a  place  he  could  not  fill  again.  But  time  will  not  permit  me 
to  dwell  on  these  topics ;  and  I  pass  to  the  other  departments  of 
law.  (a) 

§  261.  Proposed  Uxtension  of  the  Civil  Code.  The  important 
subject  of  legal  reform  has  been  frequently  alluded  to,  both  in  gen- 
eral and  in  detail.  I  now  propose  merely  to  recapitulate  and  bring 
together  some  of  the  more  important  suggestions  heretofore  made. 
And,  at  the  outset,  there  is  one  primary  measure  of  reform  which 
is  capable  of  being  so  conducted  as  to  include  all  others.  I  refer 
to  the  project  of  enlarging  our  civil  code^  which  has  already  been 
discussed  under  the  head  of  codification :  and  lest  I  may  be  mis- 
apprehended in  the  views  before  expressed,  let  me  here  say,  that  I 
do  not  suppose  a  perfect  code  can  at  once,  if  ever,  be  produced ; 
but  I  cannot  be  mistaken  in  believing  that  a  gradual  approximation 
to  a  complete  code  may  be  effected ;  and  that  every  effort  towards 
such  a  result  must  produce  great  good.  Our  criminal  law  has 
been  codified,  though  with  not  much  systematic  skill :  but  the 
other  divisions  of  law,  except  here  and  there  an  isolated  provision, 
have  never  received  a  legislative  sanction.  And  let  us  suppose  that 
a  philosophic  stranger  from  a  distant  land,  having  read  and  admired 
the  theory  of  our  social  system,  should  visit  us  for  the  purpose  of 
becoming  a  citizen,  if  he  should  find  our  theory  realized  in  prac- 
tice. He  would  naturally  apply  to  some  eminent  j.urist  for  a  refer- 
ence to  the  books  in  which  he  might  find  the  law  regulating  his 
personal  and  proprietary  rights.  And  what  would  this  jurist  be 
obliged  to  tell  him  ?  Instead  of  pointing  to  an  American  code, 
the  result  of  American  legislation,  and  in  harmony  with  the  rest  of 

(a)  It  if  the  aim  of  the  civil  serrice  bill,  which  has  lately  been  discussed  in  Con- 
gress, to  effect  this  object. 
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the  system,  he  must  refer  the  stranger  to  an  immense  law  library, 
composed,  more  than  two-thirds,  of  English  books,  which  it  would 
require  years  to  read ;  and  must  tell  him  to  search  through  that 
library  for  the  knowledge  he  wanted.  But  how  could  he  satisfac- 
torily account  to  such  a  stranger  for  the  fact,  that  with  the  most 
ample  provision  for  all  needful  legislation,  our  statute-book  as  3^et 
contained  only  a  few  disconnected  provisions,  scattered  here  and 
there  over  the  wide  surface  of  the  law,  to  fill  up  chasms,  but  fur- 
nishing no  complete  view  of  our  law  on  any  single  subject?  This 
illustration  of  the  importance  of  enlarging  our  civil  code  has 
always  struck  my  mind  with  great  force.  The  limits  of  written 
law  ought  certainly  to  be  much  extended,  even  though  unwritten 
law  should  not  be  wholly  superceded.  The  great  point  is  to  intro- 
duce positive  enactments  in  place  of  judicial  decisions.  At  present 
judicial  discretion  is  of  two  kinds :  the  one  consists  in  applying 
fixed  principles  to  iiew  cases  ;  the  other  in  overruling  former  prin- 
ciples, and  substituting  new  ones.  Now  this  latter  kind  of  discre- 
tion always  produces  evil ;  this  is  what  a  code  would  supersede,  so 
far  as  it  should  extend.  Judges  who  do  not  scruple  to  overrule 
precedents,  would  not  think  of  questioning  positive  enactments.  As 
to  the  other  kind  of  discretion  which  applies  settled  principles  to 
new  cases,  it  must  always  exist,  whether  we  have  a  code  or  not; 
but  it  would  be  diminished  in  exact  proportion  to  the  completeness 
of  the  code.  At  all  events,  it  could  not  be  increased ;  for  the  com- 
mon law  might  still  prevail,  where  the  code  should  be  silent.  But 
I  cannot  pursue  the  ai^gument,  though  I  feel  deeply  impressed  with 
the  importance  of  the  subject.  Unless  I  greatly  mistake  the  ten- 
dency of  the  times,  this  great  enterprise  is  destined  to  occupy  a  wide 
space  in  the  minds  of  the  generation  in  which  you  are  to  be  the 
actors ;  (a)  and  as  the  extension  of  our  civil  code  will  furnish  the 
most  favorable  opportunity  for  reforming  the  existing  law,  I  will 
now  recapitulate  some  of  the  changes  which  our  past  inquiries  have 
suggested  as  expedient. 

§  262.  Proposed  Changes  in  the  Law  of  Persons.  In  the  law  of 
persons  we  have  found  some  evils  which  undoubtedly  admit  of 
remedy,  and  some  which  may  justly  excite  apprehension,  without 
much  hope  of  remedy. 

1.  As  to  Slaves.  The  wide  prevalence  of  slavery  is  a  subject 
upon  which  conjecture  is  utterly  at  fault.  Like  the  national  debt 
of  Great  Britain,  its  extinction  baflies  all  calculation.  One  thing 
is  certain,  that  the  federal  government  cannot  interfere  with  it,  in 
the  States  where  it  exists,  without  violating  a  compact  of  peculiar 
sacredness,  without  which  the  Union  could  not  have  been  formed, 
and  cannot  now  be  preserved  ;  but  all  else  is  doubtful.  Whichever 
way  we  turn,  shadows,  clouds,  and  darkness  rest  upon  the  pros- 
pect    Can  the  Union  survive  the  strife  which  threatens  to  be 

(a)  We  hare  seen  how  much  of  this  anticipation  has  already  become  reality;  and 
the  work  still  advances. 
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carried  on  with  increasing  violence,  between  the  advocates  and 
opponents  of  slavery  ?  This  is  a  fearful  question,  which  time  only 
can  answer. 

2.  As  to  Aliens.  We  have  an  immense  vacant  territory,  which 
is  fertile  beyond  example,  and  sold  so  cheap  that  almost  every  man 
is  able  to  buy  it.  To  the  foreigner,  therefore,  we  hold  out  every 
temptation  to  quit  the  crowded  settlements  of  the  Old  World,  and 
seek  ease  and  abundance  here.  Upon  his  first  arrival,  we  extend 
to  him  the  privilege  of  a  freeholder ;  and  in  five  years,  by  taking 
the  proper  steps,  we  admit  him  to  all  the  privileges  of  an  American 
citizen.  The  natural  consequence  is,  that  Europe  is  annually  pour- 
ing her  thousands  into  our  rushing  stream  of  population.  They 
come  for  the  most  part  uneducated,  at  least  in  the  great  lessons  of 
republicanism ;  and  who  can  tell  what  is  to  be  the  ultimate  conse- 
quence to  our  institutions  ?  Will  they  always  be  safe  in  the  hands 
of  a  population,  so  large  a  portion  of  whom  are  not  born  and  bred 
to  understand  and  love  them,  and  who  owe  to  them  at  best  only  a 
divided  allegiance  ?  Would  not  a  longer  probation  for  citizenship 
have  been  wiser  in  the  first  instance  ?  Is  it  now  too  late  to  make 
the  experiment?  These  ai*e  questions  of  deep  moment,  upon  which 
all  of  us  should  have  our  minds  definitively  made  up. 

8.  As  to  Indians,  The  condition  of  the  Indians  is  a  cause  of 
sorrow  rather  than  apprehension.  Whose  fault  is  it,  that  the 
original  occupants  of  the  American  soil  are  dwindling  away  by 
their  contact  with  civilization?  Would  a  different  policy  have 
left  them  in  as  good  a  condition  as  that  in  which  the  Europeans 
first  found  them  ?  Can  any  thing  be  done  now  to  save  them  from 
that  utter  extinction,  towards  which  they  seem  to  be  fast  hastening  ? 
I  state  these  questions,  because  they  are  of  deep  and  mournful 
import.  Our  country  must  one  day  answer  them  to  the  enlightened 
world ;  and  it  is  our  individual  duty  to  examine  them  with  care,  that 
we  may  form  our  own  opinions  understandingly. 

i.  As  to  Married  Women.  On  this  subject  reform  is  loudly 
called  for.  There  is  no  foundation,  in  reason  or  expediency,  for 
the  absolute  and  slavish  subjection  of  the  wife  to  the  husband, 
which  forms  the  foundation  of  her  present  legal  relations.  The 
law  ought  to  furnish  some  means  by  which,  in  case  of  emergency, 
she  can  protect  herself  from  the  utter  ruin  in  which  he  now  has 
the  power  to  involve  her.  Were  woman,  in  point  of  fact,  the  abject 
thing  which  the  law  in  theory  consider  her  to  be  when  married, 
she  would  not  be  worthy  of  the  companionship  of  man.  But  I  have 
before  enlarged  sufficiently  upon  this  topic. 

6.  As  to  Debtor  and  Creditor.  Humanity  requires  that  the  per- 
son of  a  debtor  should  not  be  at  the  mercy  of  his  creditor ;  and  the 
law  has  in  most  places  met  this  demand,  by  abolishing  or  qualify- 
ing imprisonment  for  debt.  But  on  the  other  hand,  justice  requires 
that  all  a  debtor's  property  should  be  scrupulously  subjected  to  the 
payment  of  his  debts ;  and  that  every  facility  should  be  furnished 
to  the  creditor  for  securing  payment  when  there  is  property  out  of 
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which  to  make  it.  This  cannot  be  done,  unless  the  utmost  precau- 
tion be  taken  to  prevent  insolvent  debtors  from  concealing  their 
means  of  payment ;  and  in  this  respect,  our  law  stands  greatly  in 
need  of  modification. 

§  263.  Proposed  Changes  in  the  Law  of  Property,  In  the  law  of 
property  there  are  also  some  topics  of  strong  interest  to  the  friend 
of  reform  ;  among  which  are  the  following :  — 

1.  As  to  the  Public  Domain.  This  is  in  every  point  of  view  a 
subject  of  deep  anxiety.  The  first  difficulty  is  to  determine  upon 
the  best  scheme  for  disposing  of  it ;  and  upon  this  opinions  are 
widely  different.  Another  more  serious  difficulty  may  grow  out  of 
the  exclusive  claims  advanced  by  some  of  the  States,  to  the  por- 
tions Bituated  within  their  respective  limits,  in  violation  of  the 
fundamental  condition,  upon  which  the  whole  was  ceded  to  the 
United  States.  But  the  gravest  question  relates  to  the  rapid  for- 
mation of  new  States,  which  are  extending  the  limits  of  the  Union 
far  beyond  what  was  originally  contemplated.  Whether  the  effect 
of  this  extension  will  be  to  make  us  the  greatest  nation  on  the  face 
of  the  globe,  or  to  break  our  Union  asunder  by  its  own  increasing 
weight,  is  an  awful  problem,  which  a  few  generations  must  deter- 
mine one  way  or  the  other. 

2.  As  to  the  Law  of  Remamders,  We  have  seen  that  this  im- 
mense fabric  has  been  built  upon  reasons  which  no  longer  exist 
It  is  perhaps  well  to  allow  men  to  make  future  limitations  of  their 
property,  within  the  boundaries  prescribed  by  the  statute  against 
perpetuities ;  and  if  so,  it  is  certainly  desirable  that  this  should  be 
done  in  the  most  simple  and  certain  manner ;  whereas,  the  present 
law  of  remainders  is,  beyond  any  other  branch  of  law,  complicated 
and  uncertain.  Now  a  single  enactment  would,  in  a  great  meas- 
ure, removiB  this  objection.  It  is  only  necessary  to  apply  to 
remainders  created  by  deed,  the  present  doctrines  of  executory 
devises,  or,  in  other  words,  to  give  to  deeds  the  same  capacity  of 

'  future  operations  that  wills  already  have,  and  to  this  there  can  be 
no  inherent  objection.  The  main  prop  of  the  present  fabric,  as  we 
have  heretofore  seen,  is  the  particular  estate  which  precedes  the 
remainder.  By  the  reform  proposed,  this  prop  being  withdrawn, 
the  fabric  itself  would  be  dispensed  with.  While  at  the  same  time, 
the  object  of  creating  remainders  would  be  equally  well  attained, 
and  in  a  far  simpler  manner. 

3.  As  to  Mortgages.  We  have  seen  that  the  design  of  a  mort- 
gage is  to  give  the  mortgagee  a  lien  upon  the  property  of  the 
mortgagor,  to  secure  the  payment  of  a  debt;  but  that  when  the  time 
arrives,  if  the  debt  is  not  paid,  the  mortgagee  can  sue  for  the  debt, 
bring  ejectment  for  the  land,  and  foreclose  the  mortgage  in  chan- 
cery, all  at  the  same  time,  or  either  first,  at  his  option.  Now,  this 
makes  the  nature  of  a  mortgage  much  more  complicated  than  its 
object  requires  it  to  be  ;  while  it  gives  the  mortgj^ee  the  power 
of  unnecessarily  harassing  the  mortgagor.  If  the  form  of  a  mort- 
gage were  changed  so  as  to  give  it  uo  other  effect  than  that  of  a> 
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common  lien,  the  law  would  be  greatly  Bimplified  without  injury 
to  either  party.  The  mortgagee's  security  would  be  equally 
good,  his  remedy  even  more  speedy,  and  the  rights  of  the  mort- 
gagor would  be  equally  well  protected.  Whereas,  at  present, 
owing  to  the  fact  that  the  equitable  construction  put  upon  a 
mortgage,  is  entirely  different  from  its  original  legal  effect, 
the  law  of  mortgages  is  greatly  wanting  in  symmetry  and  sim- 
plicity, (a) 

4.  As  to  Descents.  In  prescribing  the  rules  by  which  property 
shall  descend,  the  law  proposes  to  effectuate  the  presumed  wishes 
of  the  deceased.  On  this  ground,  as  we  have  seen,  it  makes  artr- 
eestral  property  descend  in  the  blood  of  the  ancestor  from  whom 
it  came,  though  in  so  doing  it  should  pass  into  hands  very  remote 
from  the  last  owner.  The  expediency  of  this  arrangement  may 
perhaps  be  doubted ;  but  I  mention  it  here,  to  show  how  much 
regard  the  law  professes  to  pay  to  the  presumed  wishes  of  the 
deceased.  And  now,  I  ask,  why  it  does  not  carry  the  principle 
through  the  whole  law  of  descent  ?  We  have  seen  that  husband 
and  wife  are  the  very  last  persons  to  inherit  to  each  other,  being 
postponed  to  the  most  remote  relative  that  can  be  found.  This 
certainly  cannot  be  the  presumed  wish  of  the  deceased  in  any 
supposable  case.  Next  to  children,  and  perhaps  equally  with 
them,  the  husband  or  wife  should  be  provided  for  on  the  principle 
assumed  ;  and  it  seems  to  me  that  the  law  ought  to  be  so  changed 
as  to  make  this  provision,  (ft)  I  would  further  suggest,  that  the 
rule  in  Shelley^s  case  ought  to  be  abolished,  ^vith  respect  to  deeds 
as  well  as  wills.  It  professes  to  be  a  rule  of  construction  designed 
to  effectuate  the  intentions  of  those  who  make  settlements  of 
property ;  and  yet  no  one  can  doubt  that  in  nine  cases  out  of  ten, 
it  directly  frustrates  their  intentions,  by  attaching  to  their  language 
a  meaning  not  deducible  from  its  natural  import.  It  gives  a  fee- 
simple  where  a  life-estate  only  was  intended ;  and  thus  cuts  off 
the  heirs  from  the  limitation  expressly  made  for  them.  They  • 
may  perchance  take  by  descent ;  but  it  is  only  a  chance,  and  not 
that  certainty  which  must  have  been  intended  by  the  person 
making  the  settlement. 

6.  As  to  Conveyances.  The  simplicity  which  prevails  in  the 
transfer  of  personalty  is  perhaps  all  that  can  be  desired  ;  but  it 
would  be  a  great  improvement,  if  there  were  some  specific  pro- 
vision, as  to  what  shall  constitute  a  contract  of  sale.  In  like 
manner,  our  conveyances  of  realty  are  so  much  more  simple  and 
expeditious  than  the  ancient  common-law  conveyances,  that  we 
have  little  room  for  complaint  But  the  inexcusable  redundancy 
and  surplusage  of  deeds,  is  an  abuse  which  ought  not  to  be  toler- 
ated. The  mere  statement  of  this  proposition  must  carry  con- 
viction of  its  truth. 

6.  As  to  Contracts.     The  principal  objection  to  the  present  law 

id)  This  evil  is  now  remedied  by  the  Code.  

6)  This  alteration  has  been  made.    See  the  last  note  to  Lecture  XXIX. 


790  COKCLUDINO  BEFLECnOKS. 

of  contraots  is  found  in  the  distinction  between  sealed  and  un- 
sealed contracts.  Abolish  this,  and  the  law  of  contracts  would  be 
as  simple  as  could  be  desired.  I  am  unable  to  conceive  of  a  single 
argument  in  favor  of  continuing  the  use  of  private  seals.  They 
perpetuate  a  thousand  distinctions  without  any  corresponding 
benefits.  Perhaps  another  improvement  would  be,  to  extend  the 
doctrines  of  negotiability  to  a  greater  number  of  contracts.  At 
all  events,  there  is  no  reasonable  foundation  for  the  present  doc- 
trine that  contracts  in  general  cannot  be  assigned.  They  can  be 
assigned  in  equity,  and  indirectly  in  law ;  and  why  not  remove 
the  restraint  entirely  ?  I  can  perceive  no  evil  which  would  coun- 
terbalance the  benefit  of  simplicity.  Credit  and  traflSc  are  now 
so  widely  extended,  that  such  restraints  are  often  very  serious 
inconveniences. 

§  264.  Proposed  Changes  in  the  Law  of  Crimea.  In  the  law  of 
crimes,  the  grand  improvement  has  already  been  made  by  super- 
seding the  common  law,  in  the  definition  of  crimes  and  punish- 
ments. Our  criminal  enactments  are  pre»>eminently  chai-acterized 
by  simplicity  and  humanity.  But  even  here,  some  improvements 
may  be  suggested. 

1.  As  to  Definitions,  The  present  system  is  to  make  the  defi- 
nitions of  crimes  as  specific  as  possible.  This  has  been  illustrated 
by  the  examples  of  perjury,  forgery,  burglary,  arson,  and  the  like. 
Now,  the  danger  in  such  cases  is,  that  some  particulars  will  be 
omitted;  whereas,  there  could  be  no  danger  in  using  general 
terms  sufiSciently  comprehensive  to  include  all  possible  particulars. 
And  the  brevity  thereby  attained  would  be  an  additional  motive 
for  the  change. 

2.  As  to  Punishments.  Whether  capital  punishment  ought  to 
be  abolished,  and  solitary  imprisonment  for  life  substituted  in  its 
place,  is  a  question  of  great  interest,  which  I  shall  not  here  dis- 
cuss. All  agree,  however,  that  if  executions  are  to  continue, 
they  ought  to  take  place  in  secret.  In  like  manner,  public  opin- 
ion is  strongly  inclining  in  favor  of  solitary^  instead  of  promiscu- 
ous, confinement.  *  But  the  abolition  of  fines  seems  to  be  the 
reformation  most  required,  as  well  on  the  ground  of  their  ine- 
quality as  their  inefficiency.  If  they  do  not  actually  encourage 
crimes,  they  certainly  do  very  little  to  prevent  them ;  and  they 
look  too  much  like  a  sale  of  criminal  license.  Lastly,  the  repeti- 
tion of  offences  ought  to  be  provided  against  by  increased  penal- 
ties. When  an  offender  repeats  an  offence,  this  is  proof  that  the 
former  punishment  was  not  sufficient ;  and  the  law  should  be 
imperative,  in  increasing  the  punishment. 

g  265.  Proposed  Changes  in  the  Law  of  Procedure.  In  the  law 
of  procedure  there  is  abundant  room  for  improvement,  particu- 
larly in  common-law  proceedings ;  for  as  to  chancery  and  criminal 
proceedings,  they  are  perhaps  as  simple  and  certain  as  we  can 
expect  to  make  them.  The  only  prominent  objection  is  to  their 
length  and  redundancy,  a  common  fault  of  all  judicial  proceed- 
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ings ;  but  the  English  forms  have  been  so  much  pruned  and 
corrected  even  in  this  respect,  that  we  ought  to  congratulate 
ourselves,  rather  than  find  fault.  Our  common-law  proceedings, 
however,  are  complicated,  burdensome,  and  unwieldy,  beyond  all 
reason.     The  leading  improvements  suggested  are  as  follows : 

1.  As  to  the  Forms  of  Aetion.  (a)  We  now  have  three  distinct 
actions  of  contract ;  while  in  reason  there  can  be  no  imaginable 
necessity  for  more  than  one.  Indeed,  by  abolishing  seals,  as 
before  suggested,  the  action  of  covenant  would  at  once  be  dis- 
pensed with ;  and  then  debt  and  assumpsit  could  be  readily  con- 
solidated. Again,  there  are  five  distinct  actions  of  tort^  while 
there  can  be  no  occasion  for  more  than  two  ;  one  to  recover  the 
specific  thing,  as  in  replevin,  and  the  other  to  recover  damages 
for  injury  or  detention.  Again,  though  we  have  gained  much 
by  extending  the  scope  of  ejectment^  so  as  to  supply  the  place  of 
all  real  actions,  yet  that  action  would  itself  be  greatly  improved 
by  striking  out  all  the  fictions,  and  adapting  the  language  of  the 
proceedings  to  the  object  they  are  now  intended  to  effect.  By 
these  three  measures,  the  law  of  remedies  would  be  immensely 
simplified ;  but  this  is  not  the  limit  of  improvement.  The  grand- 
est step  of  all  would  be,  to  adopt  the  forms  of  chancery  proceed- 
ings in  all  civil  cases,  leaving  the  principles  of  law  as  they  now 
are.  These  forms  are  as  simple  and  rational  as  we  can  ever 
hope  to  devise ;  and  they  are  abundantly  adequate  to  all  civil 
remedies. 

2.  As  to  the  Pleadings.  To  say  nothing  of  the  style  and  lan- 
guage of  pleading,  which  are  wholly  destitute  of  neatness  and 
elegance,  there  is  a  still  more  substantial  objection  to  the  present 
system.  I  refer  to  the  wide  prevalence  of  general  pleadings  as 
distinguished  from  special.  The  object  of  all  pleading  is  to  apprise 
each  party  accurately  of  the  grounds  assumed  by  the  other. 
Special  pleading  effects  this ;  general  pleading  does  not.  The 
common  counts  and  general  issues  convey  no  intimation  of  the 
mattera  to  be  relied  on  at  the  trial.  They  may  be  convenient 
for  counsel,  but  the  ends  of  justice  would  be  far  better  attained 
by  requiring  each  party  to  disclose  his  case  fully. 

3.  As  to  Evidence.  The  object  of  all  the  rules  of  evidence 
should  be  to  establish  the  truth  ;  and,  in  order  to  effect  this  object, 
and  thus  to  complete  justice  between  the  parties,  it  is  necessary 
to  obtain  all  the  light  which  can  be  had  from  every  available 
source.  Against  false  swearing,  we  have  the  restraints  of  moral 
and  religious  obligation,  and  the  penalties  of  peijury ;  moreover, 
the  jurors  are  competent  to  determine  whether,  under  all  the  cir- 
cumstances, a  witness  is  to  be  believed  or  not.  Is  there,  then, 
any  occasion  for  allowing  the  question  of  competency  to  be  raised  ? 
I  can  see  no  good  end  that  it  answers.  On  the  contrary,  I  believe 
that  in  the  average  of  cases,  the  ends  of  justice  would  be  far 

(a)  These  reforms  hare  al  Ibeen  effected  by  the  Code. 
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better  attained  by  admitting  all  persons,  the  parties  themselyes, 
persons  interested,  and  even  convicts,  if  they  know  anything  rel- 
evant to  the  matter  in  issue,  to  give  in  their  testimony  and  let  it 
pass  for  what  it  is  worth.  The  wide  latitude  of  cross-examina- 
tion, the  astuteness  of  counsel,  and  the  good  sense  of  jurors,  make 
it  highly  improbable  that  a  false  witness  would  escape  detection. 
At  all  events  the  evil  would  be  less  than  that  which  now  results 
from  the  frequent  exclusion  of  testimony  which  may  be  indis- 
pensable, (a) 

I  have  thus  recapitulated  some  of  the  more  prominent  points, 
in  which  our  law,  though  in  the  main  so  excellent,  may  admit  of 
improvement ;  and  I  commend  them  to  your  serious  and  deliberate 
consideration.  During  the  period  in  which  you  are  to  be  actors 
on  the  public  stage,  the  topics  I  have  been  suggesting  will  be 
among  those  of  the  most  absorbing  interest.  Even  the  existence 
of  our  Union,  if  not  of  free  government  itself,  may  be  involved  in 
some  of  them.  It  is  the  part  of  wisdom,  therefore,  to  examine 
them  in  all  their  bearings,  that  your  opinions  may  be  fully  made 
up  when  the  time  comes  for  action. 

§  266.  WayB  and  Means  of  Professional  Success.  It  would 
seem  appropriate  that  I  should  close  this  lecture  with  some  sug- 
gestions respecting  professional  success.  I  presume  you  have  not 
selected  the  law  as  a  road  to  great  wealth ;  for,  if  so,  you  are 
almost  sure  to  be  disappointed.  No  lawyer  in  this  country  can 
become  very  rich  in  the  strict  pursuit  of  his  profession.  If  great 
and  rapid  gains  be  your  object,  there  are  many  vocations  to  be 
chosen  before  this.  But  if  properly  pursued,  it  will  lead  to  inde- 
pendence, which  is  all  a  wise  man  need  desire.  And  as  to  repu- 
tation, it  opens  an  ample  field.  Tastes  may  differ  on  this  subject; 
but  for  myself,  had  I  the  most  burning  thiret  for  fame,  I  would 
rather  be  a  great  jurist  than  a  great  statesman  or  hero.  To  an- 
swer, therefore,  the  question,  what  is  included  in  the  idea  of  pro- 
fessional success,  I  would  say  that  it  embraces  moderate  emolument 
and  high  reputation ;  or,  in  other  words,  that  he  who,  at  the  end 
of  his  career,  has  acquired  a  reasonable  independence  and  an 
honored  name,  has  been  a  successful  lawyer.  The  question  then 
is,  what  are  the  conditions  of  success  as  thus  defined  ?  Undoubt- 
edly, the  first  condition  of  all  success  is  to  deserve  it.  And  this 
is  pre-eminently  true  of  success  at  the  bar,  which  cannot  be  the 
result  of  luck  or  chance.  Accident  has  made  many  a  hero,  and 
many  a  king,  but  never  a  Mansfield  or  a  Marshall.  And,  on  the 
other  hand,  there  is  a  moral  certainty  of  success,  if  you  do  but 
deserve  it.  You  will  not  have  it  suddenly,  for  it  is  a  plant  of 
slow  growth.  You  must  take  not  days  or  months,  but  years,  into 
the  account.  And  as  certainly  as  those  years  come  round,  so 
certainly  will  success  come  with  them,  if  it  be  deserved.  Indo- 
lence may  excuse  itself  by  the  miserable  plea  of  fatalism,  that 

(a)  This  has  all  been  accomplished  by  the  Code. 
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merit  is  not  sure  to  meet  its  reward.  Bat  this  is  an  error  as  per- 
nicious as  it  is  stale.  Every  observer  knows  that  there  is  a  sure 
retribution,  even  in  this  world.  Public  opinion  may  err  for  the 
moment,  but  in  the  long  run  it  always  comes  out  right.  The 
question,  then,  is  reduced  to  this :  How  are  you  to  deserve  suc- 
cess in  your  profession  ? 

The  fii-st  requisite,  certainly,  is  a  competent  knowledge  of  the 
law.  This  has  been  sufficiently  dwelt  upon  already.  But  I  will 
add,  that  it  is  not  enough  to  know  and  have  the  precise  books,  in 
which  this  knowledge  can  be  had.  It  must  be  ready,  available 
knowledge.  You  must  have  it  at  your  tongue's  end,  or  it  may 
come  too  late  for  use.  At  first,  this  condition  is  hard  to  be  com- 
plied with  ;  but  it  will  become  easier  as  you  advance.  Every  case 
will  be  a  lesson.  Your  whole  professional  life  will  be  one  of  pro- 
gressive improvement.  Item  after  item  will  be  daily  added  to 
the  sum  of  knowledge,  until  you  find  yourselves  accomplished  at 
all  points.  Prepare  your  first  case  thoroughly,  and  this  will  not 
only  gain  you  a  second,  but  enable  you  the  more  easily  to  master 
it.  Thus  every  step  you  take  will  prepare  you,  with  less  effort  to 
step  still  higher,  until  you  reach  that  eminence  where  toil  is  at  an 
end. 

But  a  competent  knowledge  of  the  law,  although  the  first,  is 
not  the  only  condition  of  success.  The  most  learned  of  lawyers 
would  not  get  business  if  he  did  not  attend  to  it.  The  question 
with  the  client  is,  who  will  manage  his  cause  the  best?  And 
other  things  being  equal,  he  will  manage  a  cause  the  best,  who 
devotes  most  attention  to  it.  Next  to  legal  knowledge,  there- 
fore, the  most  important  condition  of  success  is,  a  habit  of  strict 
attention  to  business.  Your  clients  must  know  where  to  find  you 
and  when  to  find  you.  Once  establish  a  reputation  for  attending 
faithfully  to  whatever  you  undertake,  and  this  alone  will  secure 
you  a  good  share  of  business.  But  in  order  to  do  this,  j'ou  must 
make  the  law  your  exclusive  pursuit.  You  cannot  be  men  of  all 
work  and  lawyers  besides.  In  this  country,  the  temptation  is 
strong  to  diverge  from  the  profession,  either  for  the  sake  of  specu- 
lation or  politics.  Our  young  men  are  anxious  to  make  money 
faster  than  by  fees,  and  therefore  enter  upon  a  course  of  specu- 
lation ;  Or,  to  gain  notoriety  faster  than  by  regular  practice,  and 
therefore  plunge  into  politics.  But  either  course  is  fatal  to  dis- 
tinguished professional  success.  The  law  cannot  be  put  on  and 
taken  off  like  a  garment.  It  requires  all  the  energies  you  can 
command ;  and  just  in  proportion  as  you  direct  them  to  other 
pursuits,  you  discourage  clients  from  employing  you,  because  you 
disqualify  yourselves  for  attending  faithfully  to  their  interests. 

Supposing,  then,  that  you  have  a  competent  knowledge  of  the 
law,  and  that  you  attend  strictly  to  business,  is  any  thing  more 
required  ?  Undoubtedly  one  thing  more,  and  that  the  greatest 
of  all ;  I  mean  professional  integrity.  Be  not  misled  bj^  the  false 
idea  that  cunning  can  be  successfully  substituted  in  its  place. 
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Now  or  then  a  trick  or  stratagem  may  succeed  ;  but  in  the  end 
chicanery  always  ruins  him  who  practises  it.  Be  as  acute  and 
discriminating  as  you  please,  but  by  all  means  avoid  artifice.  It 
never  yet  raised  a  man  to  honorable  distinction.  A  canning 
lawyer,  if  not  a  knave,  is  very  likely  to  be  mistaken  for  one ; 
whereas,  uncompromising  probity  is  sure  to  win  confidence  in 
every  quarter.  You  will  find  it  as  true  in  your  practice,  as  in 
geometry,  that  the  straight  line  is  always  the  shortest  distance 
between  two  points ;  and  that  the  most  adroit  manoeuvring  or 
finesse  can  never  prove  a  match  for  downright  integrity.  The 
rule  I  would  inculcate  not  only  excludes  all  indirection  in  doing 
business,  but  in  obtaining  it.  Were  I  to  concentrate  in  a  single 
word  whatever  I  can  conceive  of  despicable  in  our  profession,  it 
would  be  pettifogging.  I  would  have  you  feel  that  it  is  infinitely 
better  to  wait  years  for  a  case,  than  to  obtain  it  by  fomenting 
litigation.  Dig  or  beg,  if  necessity  drive  you  to  it,  and  it  will  be 
respectable  5  but  resolve  to  starve,  sooner  than  prowl  about  courts 
for  human  victims.  I  am  the  more  anxious  to  dwell  upon  the 
necessity  of  professional  integrity,  because  the  moral  character 
which  should  belong  to  our  profession  is  often  egregiously  miscon- 
ceived or  misrepresented.  The  vulgar  notion  is,  that  lawyers  are 
seldom  honest  men.  Because  the  profession  abounds  with  oppor- 
tunities for  the  practice  of  dishonesty,  and  because,  occasionally, 
lawyers  have  been  found  who  have  no  scruples  on  this  score,  the 
exceptions  are  perversely  mistaken  for  the  genei-al  rule,  and  the 
more  ignorant  part  of  the  community  seem  really  to  believe  that 
the  conscience  of  every  lawyer  can  be  bought  and  sold.  They 
also  affect  to  find  Scripture  authority  for  this  prejudice,  in  the 
woe  so  emphatically  denounced  upon  lawyers  ;  not  knowing  that 
a  very  different  sort  of  lawyers  are  there  anathematized.  But 
the  most  efficient  cause  of  this  wholesale  libel  upon  the  profession, 
is  to  be  found  in  the  fact,  that,  with  very  few  exceptions,  where- 
ever  you  find  a  lawyer  introduced  into  the  popular  fictions  of  the 
day,  you  find  him  represented  as  an  arrant  knave.  I  need  not 
refer  to  instances,  for  hundreds  will  suggest  themselves.  You 
can  scarcely  call  to  mind  a  novel  or  a  drama,  where  a  lawyer 
figures  at  all,  in  which  he  is  not  made  use  of  to  help  out  some 
infamous  scheme  of  villany.  In  fact,  I  have  heard  this  very  cir- 
cumstance adduced  to  prove  that  rascality  must  be  a  prominent 
attribute  of  the  profession.  But  be  the  cause  of  the  misconcep- 
tion what  it  may,  we  know  the  fact  to  be,  that  popular  sentiment 
is  greatly  against  us,  insomuch  that  the  question  is  often  asked, 
whether  the  world  would  not  be  better  off  if  there  were  no  law- 
yers. No  doubt  it  would  be  a  happy  state  of  society  in  which 
lawyers  could  be  entirely  dispensed  with ;  for  it  would  be  that 
perfect  state  in  which  laws  themselves  would  be  superfluous  ;  and 
it  may  also  be  admitted  that  just  in  proportion  as  laws  become 
simple  and  certain,  the  demand  for  lawyers  will  grow  less,  be- 
cause litigation,  which  is  their  aliment,  will  be  correspondingly 


OOllCLTJDING  BBFLBCTIONS.  795 

diminished.  Bat  so  long  as  the  litigious  spirit  exists  among 
mankind,  and  the  uncertainty  which  belongs  to  all  human  affairs 
furnishes  occasion  for  its  exercise  the  principle  which  requires  a 
division  of  labor  in  all  other  cases  will  require  it  also  in  this  ;  and 
we  may  safely  conclude  that  a  distinct  class  of  men  will  always 
be  required  to  conduct  the  litigation  of  their  fellow  men.  Indeed, 
those  who  join  in  the  obloquy  so  generally  cast  upon  us,  seem  to 
forget  that  in  so  doing  they  reproach  mankind  in  the  mass.  Let 
the  demand  for  lawyers  be  diminished,  and  the  supply  will  cor- 
respond. Let  men  cease  to  be  contentious,  and  be  always  ready 
to  do  right  without  compulsion,  and  lawyers  will  not  trouble  them. 
But  while  it  is  evident  that  without  dishonest  clients  there  would 
be  no  dishonest  lawyers  ;  and  that  as  a  profession  we  are  grossly 
belied  by  this  indiscriminate  censure  ;  yet  it  may  perhaps  be  safely 
admitted,  that  the  standard  of  professional  ethics  is  not  always  as 
elevated  as  the  honor  of  the  profession  requires  it  should  be.  In 
fact,  it  is  by  no  means  easy  to  fix  a  precise  standard.  There  is  not, 
perhaps,  a  more  difficult  question  in  casuistry,  than  that  which 
every  lawyer  has  to  decide  in  determining  the  nature  and  extent 
of  his  professional  obligations.  We  are,  however,  to  remember  at 
the  outset,  that  in  becoming  attorneys,  we  do  not  cease  to  be  moral 
agents  ;  that  in  pledging  ourselves  to  our  clients,  we  do  not  also 
pledge  to  them  our  consciences ;  and  therefore,  that  no  principle 
can  justifyus  in  doing,  or  our  clients  in  requiring  us  to  do  for  them, 
what  we  should  blush  to  think  of  doing  for  ourselves.  It  is  also 
obvious  that  even  on  selfish  principles,  honesty  is  the  best  policy 
for  us,  as  it  is  for  all  other  men ;  and,  therefore,  that  in  consultations 
with  clients,  we  are  not  only  morally  bound  to  tell  them  frankly 
our  real  opinions,  but  it  is  manifestly  our  interest  so  to  do,  be- 
cause otherwise  we  shall  soon  cease  to  be  consulted.  Again,  it  is 
clear  that  in  conducting  proceedings  through  the  various  stages 
of  litigation,  we  can  never  be  justified  in  attempting  to  mislead 
either  the  court  or  jury,  by  wilfully  misrepresenting  the  law  or  the 
facts.  Thus  far  there  can  be  no  room  for  hesitation.  But  if  we 
believe  that  our  client  has  the  wrong  side,  and  have  candidly  told 
him  so,  are  we  then  justified  in  undertaking  his  cause,  if  he  should 
persist  in  having  it  litigated  ?  T^is  is  a  question  of  no  small  dif- 
ficulty, and  it  arises  in  two  classes  of  cases ;  namely,  fivBty  when 
we  believe  the  law  to  be  against  our  client ;  and  Becondly^  when, 
though  the  law  may  be  with  him,  the  abstract  justice  of  the  case 
appears  to  be  against  him.  With  regard  to  the  first,  when  we 
think  the  law  to  be  against  him,  it  would  seem  that  after  so  in- 
forming him,  if  he  should  still  persist,  we  need  not  hesitate  to  act 
for  him  ;  because  we  are  not  infallible,  and  perad venture  the  law 
may  turn  out  to  be  the  other  way ;  or  he  may  have  justice  on  his 
side,  though  the  law  may  seem  against  him ;  and  in  either  case,  he 
ought  not  to  be  cut  off  from  the  chances  of  litigation.  The  chief 
difficulty  then  arises  in  the  second  class  of  cases,  where  we  believe 
right  and  justice  to  be  against  our  client,  though  the  law  may  be 
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with  him.  But  even  here,  I  have  come  to  the  conclusion,  that  no 
principle  of  moral  obligation  prohibits  me  from  prosecuting  his 
cause.  In  the  first  place,  I  am  not  an  infallible  judge  of  right 
and  wrong,  and  possibly  I  may  be  mistaken ;  but  at  all  events,  I 
am  not  his  conscience  keeper.  I  undertake  only  to  assert  his  legal 
rights  ;  and  if,  in  so  doing,  I  make  use  of  no  chicanery  or  decep- 
tion, I  come  out  of  the  cause  with  clean  hands.  The  question  of 
abstract  justice  is  with  him,  and  not  with  me ;  and  I  am  as  much 
justified  in  conducting  his  cause,  as  the  judge  is  in  deciding  it  for 
him.  But  there  is  another  more  comprehensive  view  conducting 
to  the  same  result.  Every  man,  as  a  general  condition  of  the 
social  compact,  has  a  right  to  have  his  case  fairly  presented  before 
the  court ;  and  it  is  the  province  of  counsel  to  assist  him  in  so 
doing.  Now,  although  there  may  be  particular  cases,  which, 
considered  by  themselves,  ought  not  to  be  prosecuted,  yet  as  no 
line  of  demarcation  can  be  drawn  beforehand,  to  indicate  which 
these  are  ;  if  it  were  the  duty  of  counsel  to  decide  in  each  case,  the 
preliminary  moral  question,  whether  they  ought  to  undertake  it, 
their  decision  against  any  case  would  be  a  prejudging  of  its  merits, 
which  might  opemte  prejudicially  upon  the  final  result ;  and  on 
this  account  it  is  a  good  general  rule,  that  counsel  are  not  to  be 
held  responsible  for  the  moral  character  of  the  cause  they  advo- 
cate, but  only  for  the  manner  in  which  they  discharge  their  duty. 
This  reasoning  may  be  fallacious,  but  it  has  satisfied  my  own 
mind.  I  desire,  however,  to  be  distinctly  understood.  I  abhor, 
as  much  as  any  one,  the  rascally  maxim  that  everj'thing  is  fair  in 
litigation.  I  hold  that  the  greatest  fee  ever  ofiFered  is  no  justifi- 
cation for  attempting  to  gain  a  cause  by  dishonest  means  ;  and  I 
look  upon  that  lawyer  as  essentially  a  knave,  who  practises  upon 
such  a  doctrine.  Such  then  are  my  views  of  professional  integ- 
rity, as  indispensable  to  professional  success.  I  have  considered 
the  question  chiefly  in  a  worldly  point  of  view.  And  the  result 
is,  that  if  there  were  no  such  thing  as  religious  or  moral  obliga- 
tion, it  would  still  be  true,  that  the  strictest  honesty  is  the  law- 
yer's wisest  policy.  Confidence  and  trust  are  the  life-blood  of  his 
being;  and  the  All- wise  Creator  has  ordained  that  integrity 
alone  can  inspire  confidence  and  trust.  Set  out,  then,  with  the 
unwavering  purpose,  that,  come  what  may,  you  will  hold  fast  to 
your  integrity ;  and  that  the  world  may  always  know  where  to 
find  you,  by  simply  considering  where  you  ought  to  be  found. 
Let  this  unbending  integrity  co-operate  with  a  daily  increasing 
knowledge  of  the  law,  and  a  faithful  attention  to  the  business 
committed  to  you,  and  your  success  is  as  certain  as  any  thing 
future  can  be.  (a) 

(a)  There  is  an  excellent  article  on  The  Ki^hts  and  Daties  of  Advocates,  in  the 
Edinburgh  Review,  for  October,  1836,  No.  CXXIX.  p.  82. 
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how  conducted,  81 

offences  relating  to,  644 

of  president,  94 

Electors,  qualifications  of,  80 

Elegit,  tenant  by,  340 

Embargo,  power  to  lay,  190,  768 

Embezzlement,  562 

Emblements,  317 

Engrossment  of  bills,  89 

Enrolment, 

of  bills,  89 

of  vessels,  142 

Entailed  estates  prohibited,  340 

Entry, 

on  land  not  necessary  to  title,  320 

forcible,  323, 605 

Enumeration, 

of  population,  see  Census,  79 

of  federal  powers,  126 

Equality,  22, 195 

Equitable, 

estates,  352 
liens,                           353,  n.,  362 

mortgages,  362 

Equity, 

general  nature  of,  7,  55,  675 

ow  differs  from  Law,  676 

in  this  country,  677 

in  this  State,  677 
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Equity, 

how  ascertainedi         ^  677 

'  course  of  proceedings  in,  678 

subjects  01  jurisdiction  in,  700 

of  redemption,  346 

Error, 

writ  of,  in  civil  cases,  663 

form  for  same,  664 

writ  of,  in  criminal  cases,  751 

from  federal  to  State  courts,  115, 

121 

Escape  of  prisoner,  aiding  in,  544 

Escheat  of  lands  to  the  State,  388 

Escrow,  410 
Estate, 

meaning  of,  312 
of  freehold  and  less  than  free- 
hold, 313 
in  fee,  314 
for  life,  815 
for  years,  819 
at  will,  822 
at  sufferance,  823 
in  reversion,  324 
in  remainder, '  325 
in  common,  332 
upon  condition,  336 
in  tail,  339 
by  statute  merchant,  staple^ 

and  elegit,  340 

by  mortgage,  342 

equitable,  352 

Estoppel,  442 

Estovers,  317 
Estrays,  371, 522 
Eyidence, 

in  civil  proceedings,         644,  781 

of  records,  645 

of  writings  not  recorded,  646 

of  witnesses  attending,  647 
of  depositions,  653,  691 
circumstantial,                  644, 653 

in  chancery  proceedings,  691 

in  criminal  proceedings,  747 

in  admiralty  proceedings  725 

changes  in  the  law  of  791 

demurrer  to  656 

form  for  same,  657 

perpetuation  of,  711 

marshalling  of,  644 
Examination, 

of  witnesses,  651 

of  prisoner,                       730,  731 
Exceptions, 

bill  of,  656 

form  for  same,  656 

to  answer  in  chancery,  690 

form  for  same,  690 

to  master's  report,  693 

in  admiralty  cases,  725 


Exchange, 

of  prodncts,  mediom  of,  150 

bill  of,  486 

Excise,  127 

Exclusive  legislation,  of  Congress,  175, 

178 
Execution, 

in  civil  cases,  664 

in  chancery  cases,  702 

m  criminal  cases,  752 

in  admiralty  cases,  726 

sale  of  land  on,  422 

Executive  department,  28,  92 

Executor,  see  Administrator,  291, 777 

Executory, 

devise,  330 

contract,  446 

Exemplification  of  records,  645 

Expatriation,  right  of,  146 

Exports,  not  taxable,  129 

Ex  post  facto  laws,  215,  217,  580 

Expulsion, 

of  members  of  the  legislature,  87 
of  members  of  corporations,    234 
Extortion, 

by  State  officers,  543 

by  federal  officers,  582 


E. 

Factor,  286 
False  imprisonment,        202,  601,  731 

Fealty,  800 
Fee, 

simple,  315 

conditional,  315 

Fees,  taking  unlawful,  543,  582 

Felony,  577 

Females, 

political  condition  of,  249 

unmarried,  rights  of,  250 

married,  rights  of,  250,  787 
Feme, 

sole,  250 

covert,  250, 787 

Feoffment,  300, 400 

Feud,  299 

Feudal  system, 

its  origin,  299 

its  nature,  299 

slight  traces  of  it  here,  300 

Fief,  300 

Fieri  facias,  665, 726 

form  of,  665 

Fine, 

conveyance  by,  400 

punishment  by,  531 
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Fire, 

insurance  against,  615 
offences  relating  to,  666,  678,  580 

Fishing,  rights  of,  m"^ 

Fixtures,  81 

Forcible, 

entry  and  detainer,  823,  605 

civil  injuries,  598,  596 

Foreclosure  of  mortgage,  847 

mode  of,  707 

Foreign, 

relations,  102 

commerce,  137 
territory,  pnrchase  of,       48, 190 

marriages,  258, 775 

wills,  898 

deeds,  415 

bills  of  exchange,  486 

records,  646 

corporations,  768 

contracts,  778 

judgments,  782 

Forfeitures, 

of  estates,  201,  817,  877 

of  land  for  taxes,  425 

Forfeitures  and  penalties, 

relieved  in  equity,  718 

Forgery, 

by  State  law,  663 

form  of  indictment  for,  663 

by  law  of  U.  S.  570 

Fornication,  655 

Fraud, 

definition  of,  456 

between  the  parties,  456 

as  to  third  persons,  456 

statute  of,  457 

equity  jurisdiction  of,  717 

pimishment  of,  6(37 

Fraudulent, 

conveyances,  408, 567 

contracts,  456 

Freedom, 

of  nature,  22 

of  debate,  85 

of  the  person,  197,  202 

of  conscience,  202 
of  speech  and  of  the  press,       203 

Freeholds,  818 

Fugitives, 

from  justice,  178,  779 

from  labor,  179 

Fulness,  in  pleading,  626 

Funeral  expenses,  294 


6. 

Gallon,  standard  of, 
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Gaming 

how  pimished,  546 

contracts  void,  467 

policies  of  insurance,  518 

Garnishee,  620, 702 

General, 

avera^,  523 

issue  m  civil  cases,  633 

forms  for  same,  633 

issue  in  criminal  cases,  744 

Gifts,  450 

Grovemment, 

origin  of,  21 

nature  of,  22-25 

federal  idea  of,  80 

territorial,  43 

change  of,  223 

Governor, 

how  elected,  96 

powers  of,  98 

Grace,  days  of,  490,  n.,  493 

Great  Britain,  title  of,  83 

Grand  jury,  648,734 

Guaranty, 

must  be  in  writing,     458,  n.,  465 

general  nature  of,  510 

Guardian  and  ward,  275,  776 

who  require,  275 

who  may  be,  275 

powers  and  duties  of,  280,  776 
conveyances  of  realty  by,  281,  415 
ad  Utem,           276,  632,  639,  683 


H. 

Habeas  corpus,  201,  610 

form  01  writ  of,  610 

Habendum  clause,  485 
Habitations,  offences  ag[ainst,  564,  567 

Half-blood,  when  inherits,  386 

Hanging,  683, 751 

Health,  offences  against,  545 

Hearing,  setting  cause  for,  691 

Heirs,  see  Descent,  881 

Heirlooms,  63 

Hereditaments,  63 

incorporeal,  803 

Hereditary  titles  abolished,  27, 146 
High-seas, 

jurisdiction  over,  117, 124 

offences  on  the,  571 
Highways,  194, 805,  n.  306 
Hired  servants,                  282,  478,  n. 

Hiring,  contract  of,  477 

Historical  summary,  33 

Homa^,  300 

Homicide,  548 

Horse-stealing,  560 

House-breaking,  664 
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Husband  and  wife,  248 

power  of,  over  wife's  person,  250 
power  of,  oyer  her  property,  255 
liability  on  her  account,  250 

cannot  be  witness  against  her,  258 
right  of,  by  curtesy,  263,  379 
when  her  heir,  380 

Hypothecation,  352 


Idiots  and  lunatics,  277 

conveyances  by,  416 

contracts  of,  452 

crimes  of,  537 

Ignorance  of  law, 

no  excuse,  637 

how  regarded  in  equity,  718 
Blegitimate  children,  see  Bastards,  268 

Imparlance,  640 

Impeachments,  90 

Implied  contracts,  477 

Imports,  129 

Imposts,  127 

Impotence,  divorce  for,  259 
Imprisonment, 

for  debt,^  150,  787 

as  a  punishment,  532 

Improvements,  internal,  194 

Incest,  554 

Incidental  powers,  186 

Incorporeal  hereditaments,  303 
Indenture, 

of  apprenticeship,  283 

form  of,       ,  283 

of  lease,  430 

form  of,  430 
Independence, 

declaration  of,  35 
Indians, 

title  of,  83, 41,  787 

superintendence  of,  104 

commerce  with,  143 

offences  against,  579 

Indictment,  198, 736 

form  of,  736 

how  framed,  737 

Indorsement  of  notes  and  bills,       485 

Industry,  domestic,  protection  of,  193 

Infants, 

when  partners,  247 

condition  of,  273 

deeds  of,  415 

contracts  of,  274,  453 

suits  for  and  against,  276,  631, 

639,  683 

crimes  of,  537 

Inheritance,  see  Descent,  381 

Injunctions,  598, 703 


Injuries, 

civil,  687 

persona],  with  violence,  656 

Inns  of  court,  9 

Inn-keepers,  liabilities  of,  603 

Inquest  of  lunacy,  280 

In  rem  proceedings,  715 

Insane  women,  carnal  knowledge 

of,  564 

Insanity,  see  Idiots  and  Lunatics,  277 
moral,  279 

Insolvent, 

laws,  147, 781 

acts  of  this  State,  618 

commissioner,  conveyance  by,  423 
debtors,  assignments  by,  457,  n., 

462 
estates  of  deceased  persons,     294 
Instance  courts,  722 

Instruction,  see  Education,  218 

of  representatives,  214 

Insurance,  512 

Interest, 

law  relating,  468,  470 

excluding  a  witness,  649 

power  coupled  with,  290 

Interlocutory  judgment  or  decree,  694 
Interlineation  of  a  deed,  443 

Internal  improvements,  194 

International  law, 

public,  754 

private,  773 

Interpleader,  biU  of,  717 

Intestate,  meaning  of,  292 

Issue, 

in  law,  633 

in  fact,  633 

general,  633 

forms  of  same,  633 

sent  from  chancery  to  a  juiy,  692 
in  criminal  cases,  744 


Jail, 

custody  of, 

105 

limits  of, 

618 

Jeofails,  statute  of, 

626 

Jeopardy,  meaning  of, 

200,743 

Joinder  in  issue,               680, 

685,692 

Joint-tenancy  abolished, 

333 

Jointure, 

261,  375 

Journals, 

legislative, 

87,646 

executive, 

646 

of  court. 

646 

Judges, 

111 

iin>EX. 
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Judges, 

tenure  of  office  of  , 

compensation  of. 
Judgment, 

in  civil  cases, 

forms  of, 

in  criminal  cases, 

arrest  of, 

in  admiralty  cases, 

confession  of, 


111 
111 

660 

662 

750 

660,  750 

726 

286,  662 

forms  for  same  under  power 

of  attorney,  662 

non  obstante,  660 

dormant^  661 

foreign,  782 

lien  of,  660,  n. 

Judicial  department,  29,  106 

Jurisdiction, 

in  general,  115,  780 

of  federal  courts,  1 1 5 

of  State  courts,  125 

of  chancery  courts,  700 

of  admiralty  courts,  720 

plea  to,  681,  U2 

form  for  same,  741 

Jurisdictional  rights,  768 

Jurors, 

in  civU  cases,  048 

in  criminal  cases,  744 

grand,  648, 784 

Jury, 

trial  by,  bow  secured,  199, 221, 642 

Justice, 

public  offences  against,  541 

Justices, 

of  the  peace,  how  elected,        110 
term  of  service,  110 

their  jurisdiction,  125 

examination  before,  780 

Justification  of  bail,  617 


E. 

Kidnapping,  how  punished, 
Kin,  next  of. 


558 
887 


Labor,  implied  contract  for,  477 

Lading,  bill  of,  508 
Land, 

mean  in  e  of,  62 

public,  how  disposed  of,  42,  787 

applications  to  sell,  281,  710 

Landlord  and  tenant,  802,  316 

Landmarks,  567, 712 

Language  of  the  law,  2 


Larceny, 

by  State  law, 

form  of  indictment  for, 

by  law  of  U.  S., 
Law, 

study  of, 

language  o^ 

books  of, 

meaning  of, 

sources  of, 

divisions  of. 

of  nature, 

of  nations, 

conflict  of, 

written, 

unwritten, 

common, 

retroactive, 

ex  post  facto. 

suspension  oi, 

alieu  and  sedition, 

bankrupt  and  insolvent, 

constitutional, 

of  persons, 

of  property, 

of  crimes, 

of  p%cedure, 

reform  of, 
Lay  corporations, 
League,  nature  of, 
Leap-year, 
Leases, 

see  Estate  for  Yean, 

how  executed, 

covenants  of, 

form  of, 

perpetual, 
Lease  and  release,  conveyance  bjy 


Legacy, 
Legislat 


559 

559 

578,  578 

1,20 

2 

3 

5 

6 

7,11 

21 

11,754 

12 

50 

52 

7,53 

215 

215,n.,  217,  530 

218 

190 

147 

13,66 

14,  226 

15,  297 
15,  525 

15,  584,  780 

20,  684,  790 

230 

30,67 

64 

319 
430 
440 
430,  n. 
320 
402 


Legislation, 

exclusive  federal^  175 

foims  of,  88 

Legislative  department,  28,  76 

Legislature, 

division  0^  76 

how  apportioned,  78 

how  elected,  81 

for  what  time,  81 
duties,  powers,  and  privileges,    84 

Legitimacy  of  children,  776 

Lending,  contract  of,  499 

Letters, 

contract  by,  452,  n.,  495 

sending  threatening,  558 

opening  without  right,  580 

of  marque,  171,  768 

roeatory,  726 

publication  of,  166 

Lettmg,  contract  of,  505 

Levy  of  execution,  421,  664 
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Libel,  558, 602 

bow  pnnisbed,  558 

form  of  indictment  for,  558 

in  admiralty,  723 

Liberty, 

natural,  22 

personal,  197 

religious,  202 

of  speech  and  of  the  press,      203 

License, 

to  marry,  253 

to  trade  with  aliens,  147 
to  trade  with  Indians,      144,  579 

for  coasting  trade,  142 

Lien, 

of  State  for  taxes,  424 

equitable,  853,  n.,  362 

in  general,  520 
of  ludgments  and  decrees,       660 

of  builders,  520 

of  vendors,  '  521 

of  bailees,  521 

of  other  persons,  522 

general  and  particular,  522 

how  lost,  523 

Life, 

estate  for,  «          315 

insurance,  517 

Light,  use  o^  810 

Limitations, 

statute  of,  867,  669,  781 

in  eq^uity,  698 

in  cnminal  oases,  737 

Limits  of  jail,  618 

Lineal  descendants,  885 

Lis  pendens,  404,  632 

Livery  of  seisin, 

origin  of,  800 

Loan,  contracts  of,  501 

Lotteries  prohibited,  546 

Lunatics,  see  Idiots,  277 


M. 

Mail, 

see  Post-Office,  158 

robbery,  how  punished,  580 

Maintenance,  404 

of  legitimate  children,  270 

of  bastards,  269 

offence  of,  222 

Majority, 

supremacy  of,  24 
age  of,                          61,  64,  252 

Malice,  meaning  of,  550 

Malicious, 

Prosecution,  603 

estruction  of  property,  567 


Malpractice  of  physicians, 
Mandamus, 
Mandate,  contract  of. 
Manslaughter, 

form  of  indictment  for, 
Manufactures,  protection  of, 
Market  overt, 
Marque  and  reprisal,  letters  of. 


65S 
611 
501 
549 

548 
193 
498 
171, 
768 
Marriage, 

age  of,  252 

settlements  preceding,  250 

Ereliminaries  of,  253 

y  whom  solemnized,  253 

property  acquired  by,  373 

oreach  of  promise  of,         251 ,  n. , 
459,  n. 
foreign,  253,  775 

Married  women, 

rights  of,     257,  264,  266,  n.,  787 

deed  of,  416 

contracts  of,  *  256,  454 

crimes  of,  257 

Marshal,  112, 724 

Marshalling  securities,  717 

of  evidence,  644 

Master  and  servant,  282,  777 

Masters  of  vessels,  287,  n. 

Master  in  chancery,  692 

Maxims,  legal,  8,  n. 

Mayhem, 

by  State  law,  556 

by  law  of  U.  S.,  573,  578 

Measures  and  weights, 

how  regulated,  155 

Metals,  precious,  151 

Metes  and  bounds,  433 

Military, 

academy,  190 

power,  98 

Militia,  172 

Minors,  see  Infants,  268 

Misdemeanor,  see  Crime,  526 

Misnomer,  632 

form  of  plea  of,  742 

Misprision,  576 

Mistake  corrected  in  equity,  716 

Mittimus,  732 

form  of,  732 

Mixed  actions,  589 

Monarchy,  27 

Money, 

functions  of,  150 

metallic,  151 

paper,  152 

power  to  borrow,  133 

Monomania,  279 

Monopolies,  229 

Month,  64 

Morals,  offences  against,  546 
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Mortgages, 

nature  of,  845,  707 

form  of,  443 

form  of,  with  power  to  sell,  429,  n. 

how  foreclosea,  707 

proposed  simplification  of,       788 

Mortmain,  statute  of,  283,  856 

Mulattoes,  185 

Municipal  law,  48, 196 

Murder, 

by  the  State  law, 

form  of  indictment  for,  in  the 

first  degree, 
form  of  indictment  for,  in  the 

second  degree, 
by  the  law  of  U.  S., 
Mute,  standing,  when  arraigned 


549 

548 

548 
572 
741 


Nations, 

equality  of,  757 

independence  of,  757 

rights  of,  758 

jurisdictional,  758 

proprietary,  760 

diplomatic,  762 

commercisd,  765 

belligerent,  766 

neutral,  771 

law  of,  754 

foreign,  offences  against,  674 

National  oank,  19 1 

Natural  liberty,  22 

Naturalization,  144, 787 

Nature,  state  of,  21 

Navigation,  see  Commerce,  135 

Navy,  171 

Ne  exeat,  702 

Negli^nce  defined,  500 

Negotiable  contracts,  479 

requisites  of,  485 

how  negotiated,  486 

various  Kinds  of,  486 

common  form  of,  486 

rights  of  the  parties  to,  491 

Negroes,  184, 650 

Neutral  rights,  771 

New  trial, 

in  civil  cases,  659 

in  criminal  cases,  750 

Next  of  kin,  887 

friend,  276, 639 

Nil  debet,  638 

Nisi,  decree,  695 

Non  assump«it,  688 

cepit,  638 

detinet,  688 


Non  assumpsit, 

est  factum,  633 

Nonsuit,  655 

Not  ^ilty, 

in  civil  cases,  634 

in  criminsd  cases,  744 

Notary  public,  489,  765 

Note,  promissory,  488 

Notice, 

to  quit,  822 

to  toke  depositions,  653 

Notice, 

form  for  same,  653 

constructive,  411 

with  the  general  issue,  636 

form  of,  of  set-off,  637 

Nuisance,  548,  585,  604 

Nul  tiel  record,  642 

Nuncupative  will,  893 


Oath, 

difference  between,  and  affir* 

mation,  644 

forms  of  same,  649 

of  president,  98 

of  Jurors,  644,  734 

form  for  same,  735 

of  witnesses,  649 

form  for  same,  649 

Obligation, 

moral  and  legal,  22,  48 

of  contracts,  211 

Obiter  dicta,  53,  n. 

Occupancy, 

Indian  right  of,  148 

title  by,  865 

realty  acquired  by,  866 

personaltjr  acquired  by,  871 

Occupying  claimant  law,  869 

Offences,  see  Crimes,      525,  779,  790 

Officers, 

in  general,  26 

executive,  92 

judicial,  106 

subordinate  federal,  102 

subordinate  State,  105 

countv,  105 

townsnip,  106 
subordinate  officers  of  court,   112 

resistance  to,  543,  577 

neglect  of  duty  by,  545,  582 

oppression  by.  544,  582 

Official  misconduci, 

how  punished,  545,  582 

Ohio, 

admission  of,  into  the  Union,  46 
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Ohio, 

constitution  of, 

46 

company, 

41 

river,  boundary  by, 

43 

Orders  to  pay  money. 
Ordinance  of  1787, 

486 

44 

Organization, 

of  society, 

21 

of  courts, 

110 

Outlawry, 

622 

Overseers  of  the  poor. 

106,  220 

Overt, 

act  of  treason. 

575 

market. 

498 

Oyer, 

626,  641 

form  of  demandingi 

641 

Panel  of  jurors,  643,  746 

Paper  money,  152 

Papers,  production  of,  in  equity,    712 

\                    Parceners,  833 

y                 Pardon,  09, 751 

r                     Parent  and  child,  268,  776 

[  Parol, 

demurrer,  631 

contract,  473 

evidence,  647, 651 
Parties, 

to  a  deed,  415 

to  a  contract,  451 

to  a  suit,  588,  710,  723 

Partition,  334 

how  obtained,  708 

Partnerships,  240 

how  created,  241 

name  of,  how  used,  242 

capital  stock  of,  243 

authority  of  each  partner,        243 

liabilities  of,  244 

remedies  of,  245,  715 

dissolution  of,  246 

Partners,  conveyance  by,  417 

Part  owners,  335 

Party  wall,  308 

Passports,  139,  147 

violation  of,  how  punished,     574 

Patent, 

for  land,  42 

rights,  159,  166 

Patronage  of  government,  101,  784 

Paupers,  how  provided  for,  219 

Pawns,  345, 502 
Peace, 

i'ustices  of,  110 

«11  of,  701 

conservators  of,  728 


Peace, 

offences  against,  547 
Penal, 

bonds,  476 

sanctions,  32 

statutes,  51 
Penalties,  how  treated  in  eqnily,    718 

Pendency  of  suit,  404,  632 

Penitentiary,  529 
Performance,  specific,  when  en* 

forced,  713 
Perjury, 

under  the  State  law,  541 

form  of  indictment  for,  541 

under  law  of  U.  S.,  578 

Perpetuating  testimony,  71 1 

Perpetuities,  statute  against,  326,  859 

Personal, 

property,  62, 778 

liberty,  197 

actions,  589 

Personation,  false,  543,  577 

Persons, 

divisions  of,  60 

law  of,  14,  226 

offences  against,  548 
Petition,                          • 

right  of,  214 

in  chancery,  679 

for  dower,  707 

for  partition,  708 

to  execute  real  contracts,  709 

to  sell  land,  710 

for  divorce,  710 

Physicians,  malpractice  of,  558 

Pillory,  531 

Piracy,  571 

Place,  divisions  of,  65 

Plea, 

in  civil  cases,  631,  632 

forms  of,  632,  633,  637 

in  chancery  cases,  686 

form  for  same,  686 

in  criminal  cases,  741 

forms  for  same,  741 

Pleading,  623 

proposed  reform  of,  791 

Pledges,  502 

Poisoning,  557 

Policy  of  insurance,  513 

Poll  book,  82 

deed,  431, 475 

tax,  132 

Poor,  how  provided  for,  219 

Posse  comitatus,  608 

Possession,  ri^ht  of,  365 

Posthumous  children,  270,  384 

Postliminy,  770 

Post-office, 

power  to  regulate,  158 
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Postroffice, 

department, 
offences  relating  to. 

104 

580 

Pound, 

156 

Powers, 

of  government, 

23 

how  divided, 

28 

federal  and  State, 

66 

legislative, 

76 

executive, 

98 

judicial, 

106 

enumerated, 

126 

incidental. 

186 

of  attorney. 

286,  418 

forms  of,                286, 

n..  418,  n. 

Practice, 

584 

Preamble  of  a  statute, 

51 

Precedents, 

in  law. 

53,59 

in  chancery. 

679 

Precipe, 

608 

form  of, 

608 

Prescription, 

228 

Presentment, 

734 

President, 

98 

term  of  service. 

94 

how  elected, 

94 

qualifications  of. 

97 

compensation  of. 

97 

oath  of, 

98 

powers  of. 

98 

Presumptive  evidence. 

655.741 

Press,  hberty  of  the. 

203 

Prevention, 

of  other  injuries, 

703 

Principal, 

and  accessory, 

538 

and  agent, 

285 

and  surety. 
Priority  of  debts  to  U.  S., 

510 

192 

of  debts  due  by  deceased  per- 
sons, 293 
Prison  limits,  618 
Prisoners,  escape  of,  544 
Privilege, 

from  arrest,  85,  615 

from  testifying,  649 

Privileged  communicationSy  589,  n. 

650 

Probate  of  will,  395 
Proceeding, 

in  civil  cases,  584 

in  chancery  cases,  675 

in  admiralty  cases,  720 

in  criminal  cases,  727 

Procedure,  law  of,            584,  780,  790 

Process,  607, 723 

Prochein  ami,  276,  639 

Proclamation  for  defendant,  614 

Proctors  in  admiralty,  722 


Profert,  626, 641 
Professional  success,  792 
ethics,  793 
Prohibitions  of  the  constitntion,  25,  75 
Promise,  how  differs  from  a  con- 
tract, 446 
Promissorjr  notes,  488 
Promulgation  of  laws,  52 
Proof,  see  Evidence,  644 
Property, 

divisions  of,  62,  778 

law  of,  297,  788 

security  of,  205 

for  public  uses,  206 

ancestral  and  non*ancestral,    383 

unle  viable,  702 

offences  against,  559 

Proprietary  rights,  760 

Prosecuting  attorney,  114 

Prosecution,  malicious,  603 

Protection, 

of  the  States,  185 

of  domestic  industry,  193 
Protest, 

in  legislation,  89 

of  bSls  of  exchange,  489 

Proxy,  234 

Public  lands,  39,  788 

Punishment, 

object  of,  31,  525 

corporal,  531 

by  fine,  531 

imprisonment,  532 

death,  533 

how  apportioned,  535 
by  express  power  of  Congress,  157 

by  incidental  power,  193 

how  restricted,  198 

by  legislative  bodies,  87,  89 

reform  of,  790 
Purchase, 

how  differs  from  descent,  366 

title  by,  399 

of  foreign  territory,  43,  190 


Q. 

Qualifications, 

of  electors,  81 

of  legislators,  83 

of  president  and  vice-president,  97 

of  jurors,  643 

Quasi  corporations,  230 

Quia  timet  bill,  717 

Quieting  of  title,  701 

Quitclaim  deed,  437 

form  of,  429,  n. 

Quit,  notice  to,  822 


812 
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Quonim, 
Quo  warrantOy 


85 
612 


y 


B. 


Racing,  when  prohibited, 

547 

Rape, 

554 

form  of  indictment  for, 

554 

78,79 

Real, 

actions, 

689,  599 

chattels, 

62 

contracts, 

709,  713 

property,                     62 

,  604,  778 

Realty  of  a  partnership, 

243,  332 

Rebutter, 

635 

Receipt  in  a  deed, 

432 

Receiver, 

of  public  money, 

42 

in  chancery. 

248,  693 

of  stolen  goods, 

560 

Recognizance, 

:  brm  ot  of  special  bail. 

616,  730 

616 

form  of,  of  prisoner, 
Recorder  of  deeds, 

732 

105 

Records, 

legislative. 

645 

executive. 

646 

:  udicial,             646,  666, 
:  'orms  for  same,         666, 

699,  751 

699,  751 

of  this  State, 

645 

of  the  United  States, 

646 

of  sister  States, 

176,  646 

of  foreign  countries, 

646 

of  wills, 

896 

of  deeds, 

410 

Recovery,  common. 

00 

Redress, 

right  of 

221 

various  kinds  of, 

684,587 

Redemption, 

equity  of, 

of  land  sold  for  taxes, 

846 
427 

Reform,  legal,                    20,  684,  784 

Register, 

of  land  office, 

42 

of  treasury, 

104 

of  writs, 

589 

of  vessels, 

138 

Rejoinder, 
Rehearing, 

635 

696 

Relations, 

foreign, 

102 

of  the  States, 

66,  773 

domestic, 

248 

Religion, 

offences  against, 
freedom  of. 

546 
202 

Religions  belief,  want  of,  in  wit- 
nesses, 650 
Remainders,                             825, 788 
Remedies, 

at  law,  588 

in  chancery,  676 

Removal,  power  of,  101 

Rent,  821 

Repleader,  660 
Replevin, 

action  of,  595 

declaration  in,  596 

writ  of,  621 

form  for  same,  621 

bond,  622 

form  for  same,  622 

^neral  issue  in,  634 
Replication, 

at  law,  635 

in  chancery,  687 

form  for  same,  687 

in  admiralty,  725 

Reports,  54 
Representation, 

principle  of,  25 

ratio  of,  80 

among  heirs,  883 
Representatives, 

see  Legislatures,  76 

right  to  instruct,  214 

Reprieve,  see  Pardon,  99 
Reprisal,  585, 768 
Rescue  of  persons  arrested,  544, 577 
Resisting  officers,                      548,  577 

Respondentia,  352 
Retroactive  laws,  215,  530 
Return  of  process,  613,  683 
Revenue, 

bills  of,  88 

federal,  126 

State,  132 

offences  against,  579 

Reversions,  824 

Review,  bill  of,  698 

Revivor,  bill  of,  699 

Revocation, 

of  powers,  290 

of  wills,  394 
Revolution, 

American,  84 

right  of,  223 

Rider  to  a  bill,  88 

Right,  meaning  of,  22,  48 

Rights, 

division  of,  49 

bill  of,  195 

of  admiralty,  769 

Riots,  647 

Rivers,  806 

obstruction  of,  548 
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Beads,  194, 306 

offences  relating  to,  648 

Bobbery, 

by  State  law  562 

form  of  indictment  for,  562 

by  law  of  U.  S.,  571,  581 

Bule  in  Shelley's  case,  826,  789 

Bules, 

of  legislation,  87 

of  court,  625,  679 


Sabbath,  breach  of,  63,  n. 

Safe-conducts,  147 

violations  of,  574 

Salaries,  see  Compensation,       86,  97, 

110 

Sale,  bargain  and,  401 

contract  of,  494 

Salvage,  522 

Sample,  sales  by,  497 

Sanctions  of  law,  31 

Scandal,  204,  602 

Schools,  see  Education,  43,  218 

Scilicet,  629 

Scire  facias,  609 
Seals, 

in  general,  406,  472 

of  corporations,  235 

public,  646 
Seamen  not  to  be  left  in  foreign 

countries,  573 

contracts  o^  454,  n. 

Searches  and  seizures,  197 

Sea  letter,  1B9 

Search  warrant,  form  of,  729 


high,  jurisdiction  over, 

117 

offences  upon. 

571 

Secretaries, 

102 

Security, 

personal. 

197 

of  property. 

205 

of  contracts, 

209 

of  corporations. 

232 

for  good  behavior. 

733 

form  for  same, 

732 

Sedition  law. 

190 

Seigniorage, 

152 

Seignory, 

800 

Seisin, 

livery  of. 

800 

nature  of, 

874 

Seizures  and  searches, 

197 

Self-defence,                     220, 

584,553 

Senate,  see  Legislature, 

76 

Servant  and  master, 

282 

Service, 

contracts  for,  478,  n. 

feudal,  299 

of  process,  613,  683 

Set-off,  638 

form  of  notice  of,  637 
Settlement, 

preceding  marriage,  250,  372 

of  paupers,  220 
Sexes,  criminal  intercourse  of,        554 

Sheriff,  112 

conveyance  by,  419 

Shelley's  case,  826,  789 
Ships, 

American,  138 

destruction  of,  573,  580 

Shooting  with  intent  to  kill,  557 

Show,  public,  prohibited,  547 

Similiter,  685, 744 

Single  bill,  486 

Sisters  and  brothers,  386 

Slander,  602 

of  title,  606 
Slaves,  179,  572,  769,  786 
Society, 

natural,  21 

civil,  22 
Solicitor, 

of  the  Treasury,  103 

in  chancery,  684 
Son  assault  demesne, 

form  of  the  plea  of,  636 

Sovereipity,  25, 72 

Specialties,  478, 476 

Speech,  freedom  of,  203 

Spendthrifts,  275 

Squatters,  869 

Stabbing,  557 
Standard  of  weights  and  measures,  1 55 

Stare  decisis,  224 
State, 

meaning  of,  30 

department  of,  103 
States, 

relations  of,  66 

admission  of,  46 

protection  of,  185 

officers  of,  102 

records  of,  176 

conunerce  among,  139 
Statute, 

meaning  of,  51 

public  and  private,  51 

how  enacted,  88 

of  mortmain,  288,  356 

of  bastardy,  269 

against  perpetuities,  826 

de  donisy  340 
merchant,  staple  and  elegit,    840 

of  uses,  856 


814 
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statute, 

of  occupying  claimantSi  869 

of  frauds,  457 

of  Westminster,  589 

of  insolvents,  618 

of  limitations,  867,  669 

Stealing,  see  Larceny,  559 

Stirpes,  descent  per,  883,  385 

Stirring  up  suits,  544 

Stock  of  corporations,  284 

of  partnershijps,  243 

Stoppage  in  transito«  499 

Struck  jury,  644 

Study  of  law,  1,  16 

Subjecting  equities,  702 

Subornation  of  perjury,  541 

Subpoena,  65 

for  witnesses,  651 

form  for  same,  651 

in  chancery,  682 

form  for  same,  682 

duces  tecum,  647 

form  for  same,  651 

Sufferance,  estates  at,  823 

Suffrage,  right  of,  26,  81 

Suicide,  not  punishable,  549 

Suit,  see  Actions,  587 

in  rem  and  in  personam,  722 

Summary,  historical,  33 

Summons,  613 

form  of  writ  of,  613 

Sumptuary  laws,  291 

Sunday,  see  Sabbath,  68,  n.,  546 

Supplemental  bill,  694^  699 

Supremacy  of  federal  powers,  72 

Surety,  see  Principal,  610 

Surrender  of  charter,  238 

Surveyor, 

genera],  42 

county,  105 
Survivorship  of  actions,           667,  699 

Suspension  of  laws,  218 

Swearing,  how  punished,  546 

Swindling,  567 


Tail,  estates  in,  prohibited, 
Talesmen  for  jurors, 
Tariff, 
Taxation, 

federal, 

State, 
Taxes, 

direct  and  indirect, 

land  sold  for. 
Technical, 

terms  in  general, 


340 

25,643 

193 

126 
126 

127 
424 


Technical, 

terms  in  indictmentey  738 

Tenant,  see  Landlord,  802,  316 

joint,  832 

in  common,  838 

Tenement^  meaxung  of,  63 

Tender, 

what  is  legal,  640 

plea  of,  639,  640 

Tenure  of  land,  301 

of  office,  27,  110 

Terms  of  court,  613 

of  land,  299 

Territory, 

purchase  of,  40 

government  of,  48 

Testament,  see  Will,  893 

Testamentary  guardian,  275 

Testator,  291 

Testatum  summons,  614 
Testimony,  see  Evidence,  645, 691, 71 1 

Threatening  letters,  558 

Timber,  destruction  of,  668 

Time,  diivisions  of,  68 
Title, 

by  discovery,  88 

of  United  States,  40 

equitable,  852 

legal,  362 

how  quieted  in  chancery,  701 

by  occupancy,  365 

by  marriage,  872 

by  descent,  881 

by  devise,  890 

by  purchase,  899 

Tombstones,  destruction  of,  567 

Tonnage  duty,  131 

Tort, 

meaning  of,  688 

actions  of,  589 

on  navigable  waters,  720 

Torture  prohibited,  200 

Town,  65 

Township,  65 

officers  of,  106 

Transfer, 

of  personalty  and  realty,  899 

of  nep[otiable  contracts,  485 

Traverse  m  pleading,  633 
Treason, 

against  a  State,  157 
against  the  U.  a,             157,  575 
Treasurer, 

federal,  102 

State,  102 

oount^,  105 

township,  106 

Treasury  department,  103 

Treaties,  50 

Trees,  destruction  of,  568 


mm 
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Trespass, 

action  of, 

698 

declaration  in, 

694 

general  issue  in* 
Trial. 

634 

of  impeachments, 

90 

by  jury  secured, 
in  civil  cases, 

199,  221 
641 

in  criminal  cases, 

199,  744 

new. 

659,  750 

in  admiralty  cases, 

725 

Trover, 

action  of. 

594 

declaration  in, 

695 

general  issue  in. 

634 

Trusts, 

origin  of. 

855 

express. 

857 

implied, 

861 

jurisdiction  of, 

719 

Trustees, 

of  township. 

106 

in  general, 

858 

u. 

Union  of  the  States, 

80,87 

Uses,  statute  of. 

856 

nature  of,  see  Trusts, 

852,  355 

Usury, 

468 

V. 

Vacancies,  legislative, 

84 

Vacating  records, 

677 

Variance, 

.627 

Vassal, 

800 

Venire  facias. 

643,  734 

de  novo, 

660,  750 

Vendor's  lien. 

521 

Venue, 

in  civil  cases, 

629 

in  criminal  cases, 

745 

Verdict, 

in  civil  cases. 

658 

forms  of,  general  and  special,  659 

in  criminal  cases, 

748 

Vessels, 

American, 

138 

destruction  of, 

673 

Veto,  executive. 

89 

Vice-president, 
Videlicet, 

96 
629,  739 

Virginia, 

cession  of. 

89,  n. 

military  district. 

41 

Visitation  of  corporations. 

234 

Voire  dire,  oath  of, 

651 

w. 

Wager, 

see  Gaming,  646 

of  law,  642 

Wages,  implied  contract  for,  477 

Waifs,  see  £strays,  522 

War,  170 

rights  of,  766 

Ward,  see  Guardian,  275 

Warrant, 

in  criminal  cases,  780 

form  of,  730 

of  land,  440 

of  chattels,  81 

deed,  form  of,  429 

Warrants,  general,  198 

Waste, 


Watercourses,  see  Rivers, 


818,  604,  n. 

805,  n., 

306 


Water,  use  of,  809 

Way,  right  of,  808 

Weights  and  measures,  155 
Welfare,  public  offences  against,    641 

Whipping,  631 

Widow,  rights  of,  264 

Wife,  see  Married  Women,  248,  787 
Will, 

who  may  make,  258,  391 

who  may  take  by,  892 

how  executed,  893 

how  revoked,  394 

how  proved,  895 

how  construed,  897 

nuncupative,  393 

foreign,  898, 777 

how  contested,  706 

estates  at,  822 

Witnesses,  see  Evidence,  648 

form  of  oath  of,  649 

who  are  incompetent,  649,  650 

to  a  will,  894 

to  a  deed,  443 

to  a  contract,  474,  647 

compelled  to  appear,  651,  747 

compelled  to  testify,  748 

bribery  of,  643 

before  a  legislative  body,     87,  n. 

Woman,  see  Females,  248 

Work,  see  Labor,  477 

Wounds,  how  described,  739 

Writ,  see  Process,  607 

of  error  in  civil  cases,  663 

form  for  same,  664 

in  criminal  cases,  751 

Written, 

law,  60 

contracts,  476 

evidence,  645 

Wrongs,  meaning  of,  22,  687 
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Wrongs, 

analyRis  of,  600 

re  1  rt  ti  I  ig  to  the  person ,  601 

relating  to  property,  604 

to  personal  property,  606 


T. 


Yard,  standard  of » 

156 

Year,  meaning  of, 
Years,  estate  for, 

64 

319 

Yeas  and  nays, 

85 

Univenity  Picas:  John  Wilaon  &  Sod,  Cunbridg*. 
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